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"Justice ought to hear rule everywhere, and espe
cially in armies; it is the only means to settle order 
there, and there it ought to be executed with as much 
exactness as in the best governed cities of the king
dom, if it be intended that the soldiers should be kept 
in their duty and obedience."-The Art of War, by 
Louis de Gaya, in 1678. (Title page, Clode, Adminis
tration of Justice under Military and Martial Law, 
1892.) 

The discipline and reputation of the Army are 
deeply involved in the manner in which military 
courls are conducted and justice administered. The 
duties, therefore, that devolve on officers appointed to 
sit as members of courts-martial are of the most grave 
and important character. That these duties may be 
discharged with justice and propriety it is incumb(lnt 
on all officers to apply themselves diligently to the 
acquirement of a competent knowledge of military 
law, to make themselves perfectly acquainted with all 
orders and regulations, and with the practice of mili
tary courts.-Army Regulations, 1835, Article XXXV, 
paragraph 1. 
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INTRODUCTION. 

This book is a revision of the 1917 edition of the Manual 
for Courts-Martial, which was prepared in the office of the 
Judge Advocate General and issued by direction of the Sec
retary of War under date of November 29, 1916, to take 
effect March 1, 1917, for the purpose of introducing and in
terpreting to the Military Establishment the Articles of 
vVar enacted August 29, 1916. The gen~ral plan and scope 
of that Manual have been approved by the service. They 
are retained in this edition. 

The Articles of War of 1916 were the outgrowth of long 
experience and careful study; but since their enactment the 
'Vorid 'V~r has supervened. It would have been strange if 
the unusual experiences of such a war, where upward of 
200,000 new officers were commissioned in the service, largely 
with brief training, and nearly 4,000,000 men were suddenly 
{lalled into the Army, had not developed some defects in the 
system of military justice. It was to be expected that the 
conditions of such an unprecedented World War would show 
many respects in which the existing code might be improved. 
Nevertheless J while some defects developed, the system as a 
whole worked well. A mighty army was quickly dis
ciplined; indeed was raised within a few months to such a 
high pitch of discipline that, tested at the front, not only 
did it do its duty magnificently, but the relative number of 
courts-martial was marka8.ly less than in ordinary peace 
times. In one respect it made an unexampled record-it 
proved not to be necessary, during the whole war, to carry 
the death sentence into effect a single time for a purely mili
tary offense. The War Departmtmt board created in the 
spring of 1919, under the presidency of Maj. Gen. Kernan j 

to examine into the administration of military justice dur
ingthe war and make recommendations for its improve-
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INTRODUCTION. 

ment, reported (Report of Kernan Board, July 17, 1919: 
p. 13): 

"In the opinion of this board, the existing court-martial system is 
fundamentally sound and well calculated to serve successfully the 
ends for which it was created. It is an evolution representing con
stant change and growth. No claim is made that it is a perfect sys
tem; rather it is definitely admitted that in the light of experience 
changes may be made now in the direction of improvement. Under it 
errors in the proceedings, the findings, and in the measure of punish
ment occur from time to time. This has always been so and will 
always be so in some measure. But this is not peculiar to the court
martial; it is true of all agencies created and administered by man. 
Military justice is carried out at all times under great urgency and 
stress, where the nice deliberation and finish of the civil procedure 
is utterly impossible." 

Meeting needs as they developed, the War Department, 
upon the recommendation of the Judge Advocate General, 
by General Orders, No.7, January 17, i918, early in the war 
established a judicial advisory review in the office of the 
Judge Advocate General (or in a branch office, under an 
acting judge advocate general in France) of sentences of 
general courts-martial involving death, dismissal of an offi
cer, or unsuspended dishonorable discharge of an enlisted 
man; and at the same time recommended to Congress that 
appellate power to review sentences of general courts-martial 
be lodged in the President. In March, 1919, the Judge 
Advocate General recommended consideration of certain 
changes in the administration of military law; and, early in 
April, 1919, submitted to the Secretary of War drafts of 
general orders and changes in the Manual for Courts-Martial 
desi~ed to carry into effect the following purposes: 

(a) To prevent the return to a court-martial of a record of trial 
for reconsideration of an acquittal. I 

(b) To' prevent courts, at proceediBogs in revision, from increasing 
in severity sentences previously adjudged by them. 

(c) To provide for greater care in the preliminary investigation of 
charges. 

(d) To encourage the use of the power of commanding officers to 
administer disciplinary punishment under the one hundred and fourth 
article of .war in preference to resort to courts-martial. 

(e) To encourage the reference of cases to inferior courts rather 
than to general courts-martial. 
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INTRODUCTION. 

(f) ~('o definitely require (what had theretofore been the usual 
practice) i:he reference of charges to u staff judge advocate before re
fening them to a general court-martial for trial. 

'(g) '1'0 definitely require the reference of records of trials by gen
eral coutts-martial to a staff judge advocate for advIce, befo're action 
thereon by a reviewing authority. 

After having been considered by the General Staff, the 
Chief of Staff, and the Secretary of 'Val', these recommen
dations were embodied,in substance in General Orders, No. 
88, War Department, 1919, and "Changes, Manual for 
Courts Martial;" No.5, July 14, 1919. 

All of these purposes were afterwards realized in statutory 
form in the recent revision of the Articles of War. 

REVISION OF THE ARTICLES OF WAR. 

During the early part of the year 1919 several proposed 
revisions of the Articles of vVal' were introduced in both 
Houses of the Sixty-fifth Congress, third session, and re
ferred to the Military Affairs Committees of the Senate and 
the House of Representatives, respectively, and during the 
month of February, 1919, hearings were held by the Senate 
Committee on Military Affairs upon a bill providing for 
amendments to the Articles of vVar, which had been intro
duced in the Senate by the chairman of that committee. 
However, no bill was reported to either the Senate or the 
House of Representatives during that session of the Con
gress. 

Beginning early in the year 1919, careful consideration 
and study was given to the whole system of court-martial 
procedure, with a view to its revision and improvement in 
the light of experiences of the war. This consideration and 
study was carried on by the War Department through the 
special War Department board on "Courts-Martial and 
Their Procedure," composed of Maj. Gen. Francis J. Ker
nan, U. S. Army, Maj. Gen; John F. O'Ryan, New York 
National Guard, and Lieut. Col. Hugh W. Ogden, Judge 
Advocate; by a committee of civilian lawyers appointed by 
the president of the American Bar Association; and by the 
Office of the Judge Advocate General, including a special 
study of the system of military justice in the British, 
French,and Belgian Armies by an officer detailed for that 
purpose. Through the courtesy of the various Governments, 
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INTRODUCTION. 

statistical and other information relating to the experiences , 
of those armies in administering military justice during the 
war were thus placed at the disposal of the Judge Advocate 
General's Office. Particular acknowledgment is due to Sir 
Felix Cassel, Judge Advocate General of the British Forces; 
to M. Edouard Ignace, French Undersecretary of State for 
Military Justice; and to Gen. Baron van Zuylen van Nye
velt, Auditeur General of the Belgian Army. 

The first session of the Sixty-sixth Congress began on 
May 19, 1919, and several proposed revisions of the Articles 
of War were introduced in both Houses of the Congress at 
that session, and referred to the Military Affairs Commit
tees of the Senate and House of Representatives, respec
tively. 

A subcommittee of the Senate Committee on Military 
Affairs held very extensive hearings on one of the bills, and 
went into the subject very fully. Besides the views of a 
large number of well-informed witnesses, there were pre
sented, for the consideration of the subcommittee, the re
sults of the studies referred to above. 

At the conclusion of those hearings, upon the invitation of 
the subcommittee of the Senate Committee on Military Af
fairs, a bill providing for a revision of the Articles of "Var 
was prepared and submitted to the subcommittee by the 
Judge Advocate General. 

That revision, with few changes, was adopted by both 
the suboommittee and the full Committee on Military Af
fairs of the Senate, and by the Committee on Military Af
fairs of the House of Representatives; was favorably re
ported to both Houses of the Congress by those committees; 
and subsequently was enacted into law as Chapter II of the 
Army Reorganization Act of June 4, 1920 (41 Stat. 787). 

The salient features of the revision are as follows: 

1. Enlisted men are placed on a parity with officers in respect of the 
right to prefer charges against personstin the military service; but aU 
eharges must be verified by aflidavit. (A. W. 70.) 

2. The preliminary investigation of charges is made more strict 
than in the former code; particularly by the new requirement that, 
at the preliminary investigation, full opportunity shall be given to 
the accused to cross-examine witnesses who appear against him, if , 
they are available. (A. W. 70.) 
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B. The present regulation {C. M. C. M. No.5, Ju'ly 14, 1919, par. 
76a), which requires tbat, before directing the trial of a 'case by 
general -court-marlilil, the convening authority sball refer the charges 
presented to "his statt jud'ge advocate for consideration and advice, 
is Illade mandatory by statute. (A. W. 70, par. 3.) 

4.' Unneeessary delay on the part of an officer in investigating 
charges or carrying a case to a final conclusion is made an offense 
punishable by trial by cOl'lrt-mllrtinl. (A. W. 70.) 

5. Resort to arrest instead of confinement pending trial in the cases 
of enlisted men charged with minor offenses is prescribed instead of 
merely being authorized. This places -enlisted men upon the same 
footing as officers in respect of such offenses. (A. W. 69.) 

6. Resort to the power of commanding officers to -administer dis
cipHnary punishment uuder the 'one hundr«dand fourth -article ,of 
war, in preference41:o resort to courts"martial, is 'eTlcouraged. 

7. The appointment by the convenhlg authQIity of defense counsel, 
and one or more assistants" in the same manner in which trial judge 
advocates and their assistants are appointed, is made mandatory by 
statute. 'This places the defense upon the same footing as the prose
cution before the co=t, but does not prevent the man tried from be
iug represented by his own counsel, if he so desires. (A. W. 11, 17.) 

-s. A .. law member II is prOVided for every general cou,rt-marnal 
(A. W. 8, par. 2), with power to rule upon all interlocutory ques
tions, except challenges, subject (except as to rulings on the ad
missihilityof evidence) to an appeal to the court itself. (A. W. 
31.) 

9. The requirement (Which heretofore has existed by regu1.ation) 
that every record of trial by a general court-martial or military com
mission shall be referred to a staff judge advocate or' to the Judge 
Advocate 1Jeneral for advice 'before action thereon by the reviewing 
or confirming authority, is made mandatory by statute. (A. W. 46.) 

10. 'The words, .. in time of peace," are eliminated from tHe forty
fifth article of war, thus enabling the President to fix the maximum 
limits of punishment in time af war, as well as in time of peace. 

11. The prohibition (which heretofore has existed by reglilation), 
against (a), the reconsideration by a court, at proceedings in re
vision, of an acquittal; a finding of not guilty of any spedfrcation j 
or 11 :finding of not 'guilty of any drarge, unless the record SllOWS a 
finding of guilty under 13. specification laid under that charge, which 
sufficiently alleges a violation of some article of war; and ('b), the 
adjudication by acou..t, at proceedings 'in revision, of a sentence 
more severe than that prevIously adjudged by it (unless the sentence 
previously adjudged was less than the mandatory sentence :fixed by 
law for the offense or offenses upon which a conviction was had), 
is made mandatory by statute. (A. W. 40.) 

12. Provision is made for a new tl'tll.l in proper cases. (A. W. 40, 
47, 49, 50,.) 
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13. A unanimous vote of the members of the court for death sen
tences, a vote of three-fourths of the members of the court for sen
tences involving confinement for life or for more than 10 years, and 
a vote of two-thirds of the members of the court fOl: all other soo
tences, is required. (A. W. 43.) 

14. Provision is made for a system of appellate review for all gen
eral court-martial cases. (A. W. 50!.) 

15. Provision is made for greater flexibility in the suspension of 
sentences. (A. W. 52.) 

Other changes in the interest of better administration 
and greater flexibility which may be mentioned are: An 
amendment to Articles of War 5 and 6, removing the maxi
mum limit as to the number of members for general and 
special courts-martial; a change in Article of War 18 which 
allows each side one peremptory challenge (the law member 
of the court not being subject to challenge, except for 
c.ause); and a change in nomenclature from" judge advo
cate" to " trial judge advocate," to avoid possible confusion 
with the staff judge advocate. 

With the exception of Articles 2, 23, and 45, which took 
effect on June 4, 1920, the date on which the act was ap
pr?ved, the revision will go into effect on February 4, 1921. 
The provisions of the act which have already become ef
fective are as follows: 

Article 2, "Persons subject to military law," is amended so as 
to include members of the Army Nurse Corps, warrant officers, 
Army field clerks, and field clerks Quartermaster Corps. 

Article 23, "Refusal to appear and testify." is amended so as to 
provide that every person not subject to military law, who before 
any court-martial, military tribunal, or military board, or in con
nection with, or in relation to any proceedings or investigation before 
it, is guilty of any of the acts made punishable as offenses against 
public justice by any provision of chapter 6 of the act of March 4, 
1909 (35 Stat. 1088----eommonly known as the Federa"t Penal Code). 
or any amendment thereof, shall be punished as provided therein. 

Article 45, "Maximum limits" (of punishment), is amended so 
as to enable the President to prescribe the maximum limits of punish
ment for trials by courts-martial in time of war, as well as in time 
of. peace. 

The present revision of the Manual for Courts-Martial 
has been prepared primarily to conform the manual to the 
changes in the Articles of War accomplished by the act of 
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June 4~ 1920, and to embody the results of decisions made by 
the Office of the Judge Advocate General and the War De
partment, and such other changes in the regulations for the 
government of courts-martial and courts of inquiry as have 
been approved by experience. The aim is to adhere to the 
principle observed in drafting the presen~ revision of the 
Articles of War, viz, to make changes dictated by experi
ence, while at the same time holding fast to ancient prin
ciples that have proven their value. 

The salient changes in the Manual, besides those required 
to conform to the new Articles of War, are: 

(a) Paragraph 219, procedure in cases ot insanity, has been en
til'ely rewritten. 

(b) Depositions may be taken on oral, as well as upon written, 
interrogatories. 

(0) The chapter on evidence has been rewritten. 
(d) More definite provisions have been made concerning the cura

tive effect of the thirty-seventh article of war. 
(e) 'With a view to reducing the number of court-martial trials, 

greater stress is laid upon the disciplinary powers of organization 
commanders; and 

(f) The appendices have been, in large measure, rewritten, and 
some new ones added, e. g., Appendix 9, forms for use of the president 
and the law member of courts-martial. 

For the convenience of the service, the numbering of the 
paragraphs in the Manual of 1917 has been retained and the 
paragraph numbers placed at the top of the page, for ready 
reference. 'Where additional paragraphs have been neces
sary, they are inserted as extra paragraphs at the proper 
place (e. g., par. 89a, "Duties of the law member") ; or, in 
some instances where it seemed necessary for clarity, with 
half numbers (e. g., par. 1Sl,!, "Depositions on oral inter
rogatories-Procedure "). Where paragraphs have been 
wholly omitted a note to that effect is inserted in small type. 
(See, e. g., pars. 51 and 54, which are omitted from this re~ 

vision.) 
Changes in the text are indicated by bold-face type. 
This Manual takes effect February 4, 1921, at the same 

time as the new Articles of War. 
E. H. CROWDER, 

Judge Advocate General. 
JANUARY 1, 1921.
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Introduction to 1917 Edition. 

This Manual introduces and· interprets to the Military 
Establishment the revised Articles of War which become 
effective March 1, 1911. The revision supersedes the exist
ing articles, sometimes designated the Code of 1814, and re
peals all other laws and parts of laws inconsistent therewith. 
It will facilitate an understanding of the scope and effect of 
the revision to refer to the history and development of the 
amended Code of 1814, indicate briefly its most serious de
fects, and summarize the principal changes introduced by 
the revision. 

HISTORY OF UNITED iJTATES ARTICLES OF WAR PRIOR TO 1916. 

Passing over the earlier enactments of the American Colo
nies of Articles of War for the government of their respective 
forces, examples of which are found in the articles adopted 
by the Provisional Congress of Massachusetts Bay, April 5, 
1775 (Am. Archives, 4th series, vol. 1, p. 1350), and the sim
ilar articles adopted in May and June of that year by the 
Provincial Assemblies of Connecticut and Rhode Island and 
the Congress of New Hampshire (idem, vol. 2, pp. 565, 1153, 
1180), we come (a) to the first American articles enacted by 
the Second Continental Congress June 30, 1715, and copied 
largely from the British Code of 1765 and the Massachusetts 
Code; (b) the Code of 1776, an enlargement and modifica
tion of the Code of 1715; and (c) the supplemental Code of 
1786, regulating the composition of courts-martial and gen
erally the administration of military justice. The articles 
in force on the adoptjon of the Constitution of the United 
States were, by act of the First Congress, made to apply to 
the then existing Army" so far as the same are applicable" 
and were continued in force by succ~ssive enactments until 
April 10, 1806, when, by act of Congress of that date, revised 
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INTRODUCTION TO 1917 EDITION. 

articles, adapted to the changed form of government, were 
enacted, superseding all other enactments on the same sub
ject. Thus the Code of 1806 was, in effect, a reenactment of 
the articles in force during and immediately following the 
period of the Revolutionary War, with only such modific~
tions as were necessary to adapt them to the Constitution of 
the United States. It comprised 101 articles, with an addi
tional provision relating to spies. During the War of 1812 
four of the articles of this code were amended, during the 
Seminole wars three articles were amended and one new arti
cle added, and during the Civil War seventeen articles were 
amended and eight new articles added. All of these new 
articles and amendments were gathered into the restatement 
of the articles which appears in the Revised Statutes of 1874, 
making a code of 128 articles, with the additional provision 
relating to spies. Between that year and 1912, when this re
vision was submitt~d to Congress, the more important amend
ments have been the summary court and maximum punish
ment acts of 1890 j the repeal of articles 80 and 110 in 1898; 
the repeal of article 123 and the amendment of articles 122 
and 124 in 1910. 

DEFECTS OF ARTICLES PRIOR TO 1916 REVISION. 

The more serious defects of the Code of 1874 we,re those 
incident to its development by compilation from a now obso
lete and replaced foreign code, and by piecemeal amendment 
made during periods of war and under the stress of war con
ditions. Eighty-seven articles of the Code of 1806 survived 
in the amended Code of 1874 without change or with only 
minor changes of style, and most of the remaining articles 
of that code without substantial change, with the result that 
the latter code was unscientific in its arrangement and con
tained many provisions either wholly obsolete or illy adapted 
to present service con~itions. We may cite as examples 
illustrating its archaic character the following of its pro
visions: . 

The fifty-fourth and fifty-fifth articles prohibited any kind 
of riot to the disquieting of "citizens of the United States," 
and article 59 made mandatory the turning over to a civil 
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INTRODUCTION TO 1917 EDITION. 

magistrate of officers and soldiers accused of an offense 
against the person or property of any" citizen of the United 
States," but only" upon application duly made by or in be
half of the party injured," ignoring the more modern doc
trine that all persons residing within the United States are 
entitled to the equal protection of the laws, and that crimes 
are now punished, not at the instance of an individual but at 
the instance of the public. Article 126 regulated adminis
tration upon the effects of deceased soldiers and devolved the 
duties incident thereto upon the commanding officer of the 
troop, battery, or company to which the deceased soldier be
longed, but made no provision for similar cases arising 
among the large class of soldiers who, under the present-day 
organization, do not belong to troops, batteries, or compa
nies; and similar instances might be multiplied indefinitely. 

IMPORTANT CHANGES IN REVISION. 

The limits assignable to this introduction permit only the 
following brief summary of the more important changes in
troduced by the revised articles: 

1. Certain provisions of the Revised Statutes and of the 
Statutes at Large in the nature of Articles of -War, and 
proper for this reason to be incorporated in a military code, 
are reenacted in their proper places in the revised articles, 
and certain other statutes relating to the procedure and prac
tice of the criminal courts of the United States are made the 
basis of new articles. Examples of legislation incorporated 
and of new articles suggested are found in revised articles 
2, 4, 7, 8, 22,23, 25, 30, 34, 36, 37, 38, 42, 45, 48, 52, 80, 82, 
106,107,108,112,114,117, 118, and 119. 

2. Articles 1, 10, 11, 36, 37, 52, 53, 76, 87, and 101 of the 
Code of 1874, either wholly obsolete or embracing only 
matters properly within the field of Army Regnlations, have 
been dropped. 

3. Related provisions have been brought together under 
five separate headings, and where subheads would serve a 
useful purpose they have been employed to complete the 
classificaticn. 

21358°-20--11 
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INTRODUCTION TO 1917 EDITION. 

4. Provisions relating to the same sUbject-matter have boon 
consolidated into a single article. Examples of such consoli
dation may be found in revised article 48, which reenacts 
with modifications the substantial provisions of four articles 
of the Code of 1874 and one section of the Revised Statutes, 
all relating to the confirmation of sentences of courts-martial; 
and in· revised article 61, which reenacts in brief form the 
material provisions of six of the existing articles of that code 
relating to unauthorized absences. 

5. The authority to convene general courts-martial has 
been extended to include" the commanding officer of any dis
trict or of any force or body of troops" when empowered 
by the President, thus providing for the case of expedition
ary forces not the equivalent of a brigade or higher unit, 
and other emergent services, and permitting general court
martial jurisdictions to be multiplied as the exigencies of 
the service may require. (Art. 8.) 

6. The jurisdiction of the general court-martial is made 
concurrent with that of the military commission and other 
war tribunals in the trial of offenses against the laws of war, 
and further extended to include the capital offenses of mur
der and rape when committed in time of peace at places out
side the geographical limits of the States of the Union and 
the District of Columbia. (Arts. 12, 15, and 92.) 

7. Authority is granted for the detail of one or more assist
ant trial judge advocates for each general court-martial, 
with power to act for the judge advocate, thus largely in
creasing the capacity of these courts in the disposition of 
cases. (Arts. 11 and 116.) 

8. The provision of the Code of 1874 making regular 
officers incompetent to sit on courts-martial for the trial of 
officers and soldiers of other forces is abolished, and all dis
tinctions as to eligibility of officers of the several forces 
for the performance of court-martial duty is removed. 
(Art. 4.) 

9. A disciplinary court, intermediate between the general 
and summary court, with adequate power to impose discip
linary punishments but without the power to adjudge dis
honorable discharge, is providtd for the trial of offenses 
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where the retention of the offender with his command, to be 
disciplined rather than his dishonorable discharge, is con
templated, leaving the general court-martial with its ex
tended jurisdiction to be resorted to. in grave cases calling 
for discipline, dishonorable discharge, or prolonged deten
tion in confinement with or without dishonorable discharge, 
and the summary court for the trial of minor offenses call
ing for light punishments of confinement and forfeiture. 

10. The power to prescribe the procedure, including modes 
of proof, in cases before courts-martial and other military 
tribunals has been expressly delegated to the. President. 
(Art. 38.) 

11. The statute of limitations of the Code of 1874 (art. 
103, as amended by act of Apr. 11, 1890) fixed a uniform 
period of two years of liability to trial and punishment by 
general court-martial (not expressly excepting any capital 
offenses), to be reckoned from the date of the commission of 
the offense to the date of the issuing of the order for trial, 
except in case of peace desertion, when the period was re
quired to be reckoned from the date of expiration of enlist
ment from which the soldier deserted to the date of his 
arraignment. No period of limitation was presecribed in the 
case of inferior courts. The new military statute of limita
tions (art. 39) expressly excepts from its operation the capi
tal offenses of desertion committed in time of war, mutiny, 
and murder, fixes the period of limitation at three years for 
the graver common law and statutory felonies denounced 
and punishen in revised articles 93 and 94, conforming to the 
rule governing Federal civil courts with concurrent juris
diction of these offenses; and the same period for the offense 
of desertion in time of peace, a study of statistics having 
shown that few, if any, deserters of this class are arrested 
after three years from date of desertion. The two-year 
period of limitation prescribed by the Code of 1874 is re
tained in the revised articles for all other offenses than those 
above named, and the uniform rule is established that all 
these periods shall be reckoned from the date of commission 
of the offense to the date of arraignment. The new statute 
covers trials by any court-martial. 
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12. The right of persons in the military serviCe to remove 
to a Federal court all suits Rnd prosecutions brought against 
them in a State court for acts done under the color of mili
tary status is secured by article 117 of the revised code. 

13. The right of the reviewing or confirming authority to 
mitigate a finding of guilty by a court-martial to a finding 
of guilty of any lesser included offense is conferred by arti
cles 47 and 49 of the revised code. 

14. The article of the Code of 1874 respecting the taking 
of depositions (art. 91) has proved in practice unsatisfactory, 
in that it ~uthorized the use of a deposition when the witness 
resided just outside the State in which the court was in 
session, though perhaps only a few miles from the place of 
its sessions, but did not permit the nse of a deposition when 
the witness resided in the State, even though his place of -. 
residence was remote from the place of meeting; and further 
unsatisfactory in that it made no provision for the taking of 
a deposition when a witness was about to go beyond the 
State, Territory, or District in which the court was sitting, 
or when, by reason of age, sickness, bodily infirmity, or other 
reasonable cause, he was unable to appear and testify in per
son at the place of trial. These deficiencies are supplied in 
article 25 of the new code, which is drawn so as to conform, 
in the main, to the provisions of section 863 of the Revised 
Statutes regulating the taking of depositions for use in civil 
suits. 

15. Under a provision of the Code of 1874 (art. 96) no 
person might be sentenced to suffer death except. by the con
currence of two-thirds of the members of a general court
martial, but it was open to a bare majority of the court to 
find an accused gWlty of an offense for which the death 
sentence was manQ~tory; so that the article did not, as a 
matter of fact, furnish any special protection to an accused 
in a case of that kind, in view of the obvious duty the court 
had to impose the sentence required by law upon a legal con
viction. In revised article 43 the requirement is imposed 
that two-thirds of the members of the court shall concur in 
the conviction of an accused of an offense for which the death 
penalty is made mandatory by law, as well as in the imposi
tion of the sentence of death. 
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The foregoing list of important changes introduced by the 
revised articles is by no means complete, as there has been a 
general recasting of the articles; but it embraces those to 
which it is desirable that the special attention of the service 
be invited. The complete recasting of the articles has not 
extended to changing language defective in form, but to 
which settled construction has assigned a definite meaning. '. 

SCOPE OF PRESENT MANUAL. 

The term "military law" is frequently used,in a wide 
senseto include, not only the disciplinary, but also the ad
ministrative law of the military establishment, as, for in
stance, the whole range of the Army Regulations. But in 
qistinguishing military from civil law we say that military 
law is the law relating to, and administered by, military 
courts. Military law, in this sense, concerns itself with the 
trial and punishment of persons subject to it. This is the 
disciplinary aspect of the subject, and while officers, as such, 
must have a lrnowledge of military law in the broader defi~ 
nition, the proper functions of a court-martial manual are 
confined to the law of military discipline. 

Earlier manuals have functioned in this field, but they 
have, in general, purported to be only compilations of perti
nent statutes and regulations, thus furnishing officers and 
courts-martial with the framework of the law which they 
are required to administer, but leaving them to a search of 
texts and authorities for the fullness of the principles appli
cable to even the most familiar and elementary questions. 
While the present work confines itself to the disciplinary 
aspect of the subject, and thus makes no profession to be a 
manual of military law, it is intended to cover its appropri
ate field as fully as is possible under the restrictive definition 
of a manual, and thus to place in the hands of officers a guide 
that shall be reasonably sufficient in all the ordinary ex
igencies of service. 

The Manual in its arrangement of subject matter follows, 
as far as has been found practicable, the arrangement of the 
new code. In scope it has been extended to include chapters 
on" Evidence" and" Punitive articles." In the preparation 
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of the former chapter this office has had the assistance of 
Prof. Wigmore of the Northwestern University, recently 
commissioned a major and judge advocate in the Officers' Re
serve Corps. Prof. Wigmore has given liberally of his time 
in the preparation of this chapter, has lent the authority of 
his name to what appears therein, and has performed a work 
of great value for which appreciation will be general 
throughout the service. In the chapter on '~Punitive arti
cles" an effort has been made to meet what is conceived to be 
a very urgent need in our service, namely, a statement of the 
essentials of proof under the more important offenses de
nounced and punished by the new code, for the guidance of 
trial judge advocates. 

Due to the brief interval between the enactment of the 
new code and the date when the Manual had to go to the 
printer in order to be available for troops on foreign station 
prior to the taking effect of the new code, the preparation of 
the Manual has necessarily been done with a haste which in-a 
work of such importance it would have been desirable to 
avoid. It is hoped, however, that no fundamental errors 
appear therein. In using the Manual it should be borne in 
mind that over attention to technicalities represents a fail
ure to grasp the spirit of the revision and will lead to re
quests for intyrpretation which may usually be avoided by 
the application of broad principles. It is hoped that by the 
amplification of chapters of this Manual and the inclusion of 

new chapters on such subjects as "The law of riot duty," 
" Martial law," and" Military government," future editions 
may be made to embrace all that is necessary to the service 
at large regarding the general subject of military law. 

JANUARY 1, 1917. 
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EXECUTIVE ORDER. 

By virtue of the powers in me vested as President of the 
United States of America, and pursuant to Article 38 of 
Chapter II of an Act of Congress entitled "An Act To 
amend an Act entitled 'An Act for making further and 
more effectual provision for the national defense, and for 
other purposes', appro,ed June 3, 1916, and to establish 
military justice," approved June 4, 1920 (41 Stat. 759) l I 
prescribe the following rules of procedure, including modes 
of proof in cases before courts-martial and courts of inquiry 
in the Army of the United States and direct them to be 
published for the government of all concerned. These rules 
shall be known and designated as the Manua] for Courts
Martia]~ and shall be in .force and effect on and after Feb:. 
ruary 4, 1921. 

WOODROW WILSON. 

THE WHITE HOUSE, 

17 December, 1920. 
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MILITARY JURISDICTION. 
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ed Forces	 -'_______________ 4
 

(b) Cadets________________________________________ 6
 
(c) MarIne Corps__________________________________ 6
 
(d)	 Medical Department of Navy serving with de

tached rnarines______________________________ 6
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SECTION I. 

SOURCE AND KINDS OF MILITARY JURISDICTION. 

1. SouRcE.-The source of military jurisdiction is the Con
stitution, the specific provisions relating to it being found 
in powers granted to Congress, in the authority vested in 
the President, and in a provision of the fifth amendment. 

2. KINDs.-Military jurisdiction is of three kinds, viz: 
(a) Military Government (the law of hostile occupation) ; 

that is, military power exercised by a belligerent by virtue 
of his occupation of an enemy's territory, over such terri
tory and its inhabitants. This belongs to the law of war 
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CHAPTER I. 

and therefore to the law of nations. When a conquered 
territory is ceded to the conqueror, military government 
continues until civil government is established by the new 
sovereign. 

(b) Martial Law at Home (or, as a domestic fact); by 
which is meant military power exercised in time of war, 
insurrection, or rebellion in parts of the country retaining 
their allegiance, and over persons and things not ordinarily 
subjected to it. 

This is an application of the doctrine of necessity to a con
dition of war, springing from the Tight of national seH-pres
ervation. 

(c) lffilitary Law,. which is the legal system that regu
lates the government of the military establishment. It is a 
branch of the municipal law, and in the United States de
rives its existence from special constitutional grants of 
power. ' It is both w~'itten and unwritten. The sources of 
written military law are the Articles of War enacted by Con
gress lune 4, 1920; other statutory-enactments relating to the 
military service; the Army Regulations; this official Manual 
for Courts-Martial; and general and special orders and deci
sions promulgated by the War Department and by area, 
department, post, and other commanders. The unwritten 
military law is the" custom of war," consisting of customs of 
the service, both in peace and war. 

This Manual deals primarily with military law. 

SECTION II. 

EXERCISE OF MILITARY JURISDICTION. 

3. MILITARY TRIllUNALs.-Military jurisdiction is exercised 
through the following military tribunals: 

(a) Military Oommission8 and Provo$t Oourts, for th., 
trial of offenders against the laws of wa.r, and under martial 
law, Rnd military government. 

(b) Oowts-martiolr-Gen:eral, Special, and SUIJ1WUZr!l;-for 
the trial of offenders against military law. (A. W. 3.) 

NOTE. 1.~The general court·martial has concurrent 'urislUctlon 
with military comIILissions and provost coul'ts to try a.ny ofi'tJ1der who 
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MILITARY JURISDICTION. 

by the law of war is suhject to trial by military tribunals (A. W. 
12,.15). 

Over a few offenses general courts-martial and military commis
sions are expressly, by statute, given ooncurrent jurisdiction (A. W. 
15, 80, 81, 82). 

NOTE 2.-It has generally been held that military commissions 
have no. jurisdictio.n of such purely military offenses specified in the 
Articles of War as those articles expressly ma'ke punishable by sen
tence of Coul"t·martial (except where the military commission is also 
given express statutory jurisdiction of the offense-A. W. 80, 81, 

. 8Z); and in repeated instances where military commissions have as
sumed such jurisdiction th.eir proceedings have been declared invalid 
in general orders. 

But this. rule has not always been strictly o.bserved, especially in 
cas.es of such oi'enses as forcing a safeguard (A. W. 78) or intimida
tion, A. W. 88) of persons bringing supplies (2 Winthrop, 2d Ed., p. 
1312, and note 1 [Reprint, 1920, p. 841, note 19]; Davis, 3d Ed., p. 
311). 

NOTE 3.-For the authority to appoint courts-martial in the Na
tional Guard not in the service of the United States, and the jurisdic
tion and powers of ~uch courts, see sections 102-108, National Defense 
Act of June 3, 1916, 39 Stat. 208, 209; Appendix: 2, infra. 

(0) Commanding Officer! exercising disciplinary powers under 
the one hundred and fourth article of war. 

(d) Oourts of Inquiry, for the examination of transac~ 

tions of or accusatiollB or imputations against officers or 
soldiers. (A. W. 97.) 

NOTE.-A cant of inquiry win also be ordered. u~on the request 01 
the omcer in questiC>:B, to inquire into the propriety of classifying 
an officer in class:8. (Sec. 24b, Chap. I, act of lune 4, 1920; 41 Stat. 
773.) 

Tha composition, jurisdiction, procedure, etc., of these 
tribunals are treated in the succeeding chapters of this 
Ma.nual 

SECTION III. 

PERSONS SUBJECT TO MILITARY LAW. 

4. CLASSES ENU:MERATED.-The following persons are sub
ject to the Articles of War (A. W. 2) : 

NOTE t.-Wherever the following words are used in the Articles of 
War or this Manual, they are to be constrUed in the sense indiica.ted 
below, unless the context shows that Ii dlflerent sense is intended, viz~ 

(a) The word H officer" shalt bet construed to refer to a commi&
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CHAPTER I. 

sioned officer; (b) the word .. soldier" shall be construed as Includ
ing a noncommissioned officer, a private, or any other enlisted man; 
(0) the word" company" shall be understo&d as including a troop 
or battery; and (d) the word" battalion" shall be understood as in· 
cluding a squadron. (A. W. 1.) 

NOTE 2.-Members of the Army Nurse Corps, warrant officers, 
Army :field clerks, and field clerks Quartermaster Corps, are .. officers 
of the Army," but not commissioned officers, and, therefore, are not 
included within the definition of "officers" contained in the first 
article of war. The word .. officers" is used in this Manual in the 
same sense as in the first article of war, to designate commissioned 
officers only. Whenever in this Manual, it is intended to embrace 
any other persons within the term" officers," it is expressly so stated; 
and, unless expressly so stated, none of these classes is ever included 
by the terms" soldiers," or "enlisted men," either" in the Articles ot 
War or in this Manual. 

(a) A.ll officers, members of the Army Nurse Corps, warrant 
officers, Army field clerks, field clerks Quartermaster Corps, and 
soldiers belonging to the Regular A.rmy of the United 
States j all volunteers, from the dates of their muster or ac
ceptance into the military service of the United States j and 
all other persons lawfully called, drafted, or ordered into 
or to duty or for training in the said service, from the dates 
th_y are required')y the terms of the call, draft, or order to 
obey the same. 

NOTE.-(a) Regular Anny.-Composition of the Regular Army: 
The Regular Army of the United States shall consist of the Infantry, 
the Cavalry, the Field Artillery, the Coast Artillery Corps, the Air 
Service, the Corps of Engineers, the Signal Corps, which shall be 
designated as the combatant arms or the line of the Army; the Gen
eral Staff Corps; the Adjutant General's Department; the Inspector 
General's Department; the Judge Advocate General's Department; the 
Quartermaster Corps; the Finance Department; the Medical Depart
ment; the Ordnance Department; the Chemical Warfare Service; the 
officers of the Bureau of Insular Affairs; the officers and enUsted men 
under the jurisdiction of the Militia Bureau; the chaplains; the 
professors and cadets of the United States Military Academy; the 
present military storekeeper; detached officers; detached enlisted 
men; unassigned recruits; "the Indian Scouts; the officers and en
listed men of the retired list; and such other officers and enlisted 
men as are now or may hereafter be provided for. Except in time 
of war or similar emergency when the pUblic safety demands it, the 
number of enlisted men of the Regular Army shall not exceed 280,. 
000, including the Philippine Scouts. (Sec. 2, act of June 3, 1916. 
39 Stat. 166, as amended by sec. 2 of the act of June 4. 1920, 41 
Stat. 759.) 
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MILITARY JURISDICTION. 

(b) Volunteers.-The volunteer forces shall be subject to the laws, 
orders, and regulations governing the Regular Army in so far as such 
laws, orders, and regulations are applicable to officers or enlisted 
men whose permanent retention in the military service, either on the 
active list or on the retired list, is not contemplated by existil'lg law. 
(Sec. 4, act of Apr. 25, 1914, 38 Stat. 347.) 

(0) National Guard.-The National Guard, when caned as such 
into the service of the United States, shall, from the time they are 
required by the terms of the call to respond thereto, be subject to the 
laws and regulations governing the Regnlar Army, so far as such 
laws and regulations are applicable to officers and enlisted men whosa 
permanent rete-ntion in the military service, either on the active 11st 
or on the retired list, is not contemplated by existing law. (Sec. 101, 
Rct of June 3, 1916" 39 Stat. 208.) 

[NoTE.-The militia when called into the service of the United 
States is also subject to military law. (35 Stat. 399.)] 

(d) National Guard When Drafted into Federal Service.-Members 
of the National Guard, when drafted into the Federal military service, 
stand discharged from the militia, and shall be subject to such laws 
and regulations for the government of the Army of the United States 
as may be applicable to members of the Army whose permanentreten
tion in the Army is not contemplated by law. (See. 111, National De
fense Act June 3, 1916, 39 Stat. 211, as amended by sec. 49, Chap. I, 
act of June 4, 1920, 41 Stat. 784.) 

[NOTE.-Members of the National Guard and of the militia and un
organized reserves, when drafted into the Federal service, are sub
ject to the Articles of War and to l'II.ilitary Law, since such articles 
and law are "laws and regulations for the government of the 
Army of the United States" which are "applicable to mem.bers of 
the Army whose permanent retention in the military service is not 
contemplated by law."] 

(e) Reserve Officers on Active Duty.-To the extent provided for 
from time to time by appropriations for this specific purpose, the 
President may order reserve officers to active duty at any time and 
for any period; but except in time of a national emergency expressly 
declared by Congress, no reserve officer shall be employed on active 
duty for more than 15 days in any calendar year without his own 
consent. A reserve officer shall not be entitled to pay and allow
ances except when on active duty. When on active duty he shall re
ceive the same pay and allowances as an officer O'f the Regular Army 
of the same grade and length of active service, and mileage from his 
home to his first station and from his last station to his home, but 
shall not be entitled to retirement or retired pay. (Sec. 37a, Chap. 
I, act of June 4, 1920, 41 Stat. 776.) 

(1) The Enlisted Reserve Corps.-The Enlisted Reserve Corps be
ing a part of the Army of the United States (sec. 1, Chap. I, act of 
lune 4, 1920,41 Stat. 759), its members when placed on active duty 
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by lditI'ect->i<l'n 01' iihe President,u1l!der secti'on '5l1b 'of :the NaiHonal De
fen5-e ~ct 'ItS 'amended 'by S'eCtio.ll: 35, Chap. I,of i1he Army Iteol'ga,ntza
ti'()Jl,A'ct of -June 4, 1000 (41 'Stat. '780), bellome 'subjee't 'tot.he 1I.rttc'les 
o'f W:ar, :as "p'e'1"sons lawful!ly .. '.. '.. 'ordered initoorto 'dnty 'or 
fOT iralining in "" the ,military se·1"Vi'ce ·I)f 'the 'lUmi'tedStates "bom vlre 
dates they are required by the ·te,rms ,of :th'e " .. .. order to ,o'bey 
the :samre." (!Par. '(a~, .A. W. '2.') 

.(,g) ':I'he 1Ifilitia~1J1l!org.antze1i 'lliesenes-Drafte'd :E'oroes;-The 
militia,or ,u!lrorgan'ized .re·serves, wlleneve"!' called, 'd·rafted,em~:oq~·ed, 

()."!' 'lllustered in:to 'the Fede-ral m,ilitary 'service, b-ecom,e:;.ubject 'totlle 
Artitrl'es'o'f War, as "'pers-ons iJ:a'Wfully 'calll;eul, ·tl1"3.f\ted, 'or 'O'l"del"ed into, 
or to 'dut;r '&1' f"OT traIning in, the 'sJl:1d sernce, fTnm thed:31'tes tthey 
are l'eq'Ui'l'ed b'S' tih~ terms of the 'oall, 'd'l'a'ft, O'rO'rde'r ito obey the 
same." (A. W. 2.) 

(b) Cadets. 
(c) Officers.and soldiers of the Ma'l'ine COl;PS when de

tached ;I0r 'servioe with the a'l'Ul~es erf the United States by 
emlerof the President. ;(A. W.2.? 

ied) Dfficersand -enlisted men 'of the Medical Department 
ot the NavS', serving with a body of marines detached for 
service with the Army inacco.vdance with the provisions of 
section sixteen hundred and twenty~one od' tllf\ Revised 
Statutes, :shmll,while :so 'serving1 be gubj:ect to the rules :and 
articles ()If war p'l'escri.bed rOT the government of the Arnu:y 
in trre same 'manner as the officers and men 0'£ the Marine 
Corps while so .serving. (Act of Aug:. 29, 1916, 39 Stat. 
573.) 

NOTE.-(a) Except as provided in (e) and (d) ·supr.a '01' 'otherw.ise 
sPechfically provided by ,law. the A'rHcles flf Wail' ,do ,not ,lllPPly to amy 
person under the United States naval ju;risdictioll. (b!) An offiCe!' or 
soldier .0f the Marine Cor]lS detached .for .ser:vioe wi,th the Army 'ma.Y 
be tried bywillta.ry ceurt~mar.tial for 1Ml 0fiense ,cemrn1ttedugllJililst 
the .laws .for .tlle go¥er.nment of the naval ,serv;ice ,rmior to ,his ·detach
ment ,3!ndfor ;an o.ffense cemmitted against the Articles of W!3.r 'he 
,maybe itried by anava·l 'CQ;ur.t-martial·after sliLCh detachment '<!eases. 
(A. W. 2.,) 

i(·e) AU Tetainers to the 'cn::mp 'and 'aUpersO'l'1sa:ccompa;ny
ing or servIng with the armies of the Uni'tedStates without 
the territorial Jurisdietlon or the United States, .and in time 
of war an such retainers and perso'nS ,accoJ!Il.panyin,g'or serv
in.g with th~ ,armQ,es '0£ ~the United States in threifie1d, b~th 

W'it!hin ;ancl. 'WiVh(i)liIt the t&rmiiorial jiRrasdi:ooI0n·of the United 
Stmtes tihongh not fotherwise subject to the Articles 'of War. 
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MILITARY JURISDICTION. 

NOTE.-In addition to the two classes (a) .. retainers to the camp ,. 
and (b) "persons serving with the armies of the United States in the 
field" who were made subject to military jurisdiction by A. W. 60 of 
the code of 1806 (A. W. 63 of the Revision of 1874), A. W. 2 of the 
Codes of 1916 and 1920 includes a third class, viz, (0) "persons ac
companying the armies of the United States." 

(f) All persons under sent-ence adjudged by courts
martial. 

NOTE.-Inmates of the Soldiers' Home (A. W. 2(f),and R. 3.4824), 
the National Home for Disaoled Volunteer Soldiers (R. S. 4835), all per
sons admitted to treatment in the general hospital at Fort Bayard, 
N. Mex., while patients in said hospital (act of June 12, 1906, 34 Stat. 
255), and all persons admitted to treatment in the Army and Navy 
general hospital at Hot Springs, Ark., while patients in said hospital 
(act of Mar. 3. 1909, 35 Stat. 748), are by the statutes cited made sub
ject to the rules and articles for the government of the Army of the 
United States; and by A. W. 2 (f), inmates of the Soldiers' Home are 
included within the definition of "persons SUbject to military law." 
Rowever, court-martial jurisdiction aver them bas rarely, if ever, 
been exercised.; and the Judge Advocate General has held such statutes 
unconstitutional and a dead letter, because those inmates are not 
a part of the land forces of the United States, being no part of the 
Army, and not supported by the United States, but are civilians oc
cupying dwellings and sustained by funds held in trust for them 
(Dig. Ops. 1. A. G., 1912, p. 1010, I-A. Ibid., p. 1012, II). 

,
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SECTION T. 

CLASSIFICATION. 

5. KINDs.-Courts-martial shall be of three kinds (A. W. 
3), viz: 

(a) General courts-martial; 
(b) Special courts-martial; and 
(c) Summary courts-w.artial. 

NOTE.-The classification of courts-martial adopted by the codes 
of 1916 and 1920 is identical with that made by the act of March 2, 
1913 (37 Stat. 722), which abolished garrison and regimental courts
martial and created special courts-martial. 

SECTION II. 

COMPOSITION. 

6. WHO COl\fPETENT TO SERVE.-All officers in the military 
service of the United States, and officers of the Marine Corps 
when detached for service with the Army by order of the 
President, shall be competent to serve on courts-martial for 
the trial of any persons who may lawfully be brought before 
such courts for trial. (A. ""V. 4.) 

EXCEP'£IONS.- (a) No officer shall be eligible to sit as a 
member of a general or special court-martial when he is the 
accuser or a witness for the prosecution (A. ""V. 8, 9; see 
chap. 8, sec. 1, par. 129) ; but when there is only one officer 
present with a command he shall be the summary court
martial of that command and shall hear and determine 
cases brought before him (A. W. 10). 

(b) Chaplains are not, in practice, detailed as members 
of courts-martial. 

(0) Members of the Army Nurse Corps, while they have "rela
tive rank" as officers (sec. 10, Chap. I, act of June 4, 1920; 41 
Stat. 767), are not commissioned officers and are not eligible for 
appointment as members of courts-martial. 

Directions to the Appointing Authority.-When appointing 
courts-martial the appointing authority shall detail as members 
thereof those officers of the command who, in his opinion, are best 
qualified for the duty by reason of age, training, experience, and 
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CHAPTER n. 

judicial temperament; and officers having less than two years'· 
service shall not, if it can be avoided without manifest injury to 
the service, be appointed as members of courts-martial in excess 
of the minority membership thereof. (A. W. 4.) 

NOTE I.-The code ot 1920 adopts, in accordance with recommen· 
dations made by the Judge .Advocate General and by the Kernan 
Board of the War Department, the principle embodied in the amend
ment to paragraph 6, M. C. M.,of July 14, 1919. (Changes No.5, 
M. C. M., July 14, 1919, par. 6, exception (c).) 

NOTE 2.-Staff judge advocates are charged with the duty of ad
vising appointing authorities concerning the qualifications of officers 
of the command for service on courts-martial. 

7. NUII1BER OF MEMBERs.-Conrts-martial Shall be com
posed of the following number of officers (A. W. 5, 6,7), viz: 

(a) General Oourts-jJiartial.-Any number not less
l
. than 5 

(A. W. 5). 

NOTE I.-It is not expected that appointing authorities will 
usually detail on a general court-martial many more members than 
the minimum required by the statute. An odd number of-members, 
such as 7 or 9, including the law member, will ordinariIy be de
tailed, to allow for a few absences and challenges without breaking 
the legally required quorum of 5. 

While there is no statutory limitation upon the maximum number 
of members of a general court-martial, appointing authorities will 
not usually detail more than 9 members; and will not, in any case, 
unleilS under very exceptional circumstances, detail more than .13 
members. 

NOTE 2.-The code of 1920 omits the maximum limitation to 13 
members for a ~eneral oourt-martial which had theretofore been re
quired, for the following reasons, as stated by the. Judge Advocate 
General in the" Comparative l'rint" of the Pl'oposed revision sub
mitted by him to the Senate subcommittee: 

"(1) The maximum limitation ser'Ves no practical purpose; con
vening authorities are liot likely to appoint an excessive number of 
members 011 the court. (2) The present maximum limitation in the 
statute sometimes results in miscarriage of justice, vide, e. g., the 
'the l'-member cases,' where this office was compelled to disapprove 
sentences, manifestly just in themselves, because through one kind of 
an error or lUlother it appeared that more than 13 members were on 
the detail for the court. (3) The requirement that the maximum 
number be always appointed, if practioable, tends not only to un
duly burden the oommand by relluiring the detail of a large num
ber of officers f~r service on the oourt but also toward a weakening 
of the personnel of the court by requiring the convening authority 
to fill up the stipulated ».um~er it possible. (4) It weakens the re
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s~!ll:siibi1ityof the appoimtinga'ilthoriity 'il)ir the -qualiftcationll of 
th,e personnel of the c'onrt. Five, 'Six, or seven members actually 
sitting out '0fa personnel ilf 13 ;appointeti may not be ,ataH the kind 
otcouxt C'Olll.templated 'by the apP'Xlinting authority til ~etailing the 
CiluiI"t, whereas if the o:riginal detaiJ1 Wei'll 'of b,ut 7'01' 9, then the 5, 6, 
or 7adually sittUl.g 'Wonld be :more nearly lIub:stantially the same 
court ·contemiPlated in th;e ,detail. ('5) Theexperiell'Oe of the lIri:Ush, 
who have no maximum limitation on their eourts,b:ut on:ly a .miJli
mum (British Army Act, sees. 47-49), seems to show that the ab
sence of a maximum tends, in practice, "to keep down the number de
taileu 'to the 'Court to very littlea'b'Ov-e the minimum, and thereby 
opentes til tnS'llr'e tlult the eo'llrt sitting at the trial shall be substan
tially the &aBle i:ourt .detailed by the 'appointinganthority;" 

While a n.umber less than 5 'Can not be organized as a 
general court-maTtial or proceed with a trial, they may per
form such acts as are preliminary to the organization and 
action of th~ court. Less than '5 members may adjourn from 
day to day, and where :5 are present and one of them is chal
lenged, the remaining 4 may determine upon the sufficiency 
ot the obj:ection. A court reduced to 4: members and there
upon adjourning :ror an indefinite period does not dissolve 
itself. The appointing authority may atan'y time complete 
it by the addition of a new member or members and order it 
to reassemble for business. (Digest, p. 15'8, LXXV, B. 3.) 

NOTE 3.-Au.thority to Add Me,mbers.-A general .court, though 
reduced below 5, is ·no't necessarily 'lio lYe dissolved, nor can it as
sume to 'l!iU&1ve itself or lleelare itS'elf d'i'SS'61veu. SuchdiS'SOlving is 
a t,unl1tilm 'Oftbe COllIV'elI.U1g 'Co,mmandu-, who is 'ldso ennpowered, Jj!!J. 

his discretion, to 'Contin'ue the 'Conrt byaddiDig a member, 'Or 'tbe ,reo 
qnisite Jlumber 01. member,s to brinE itull to '5, and when thns re
newed, its power as a court is restored, and it may legally.proceed 
with the trial. The adding, however. of new members to courts
m"a.I'tial 'afitera !trial 'has been ·entered upon 'has been 'Of Tare ·occur
rent:e in our p:r.ac'tice. Such ,&!rtiiOU is not i:n&eil iUega;l; the add~il 

lR:emile:r, 1l'l'cnidlld the "ldenee takeJl" ,or material prooeeliillgil hail" 
prJor to his :appeuuce, lJe.1irstxead to ,himfr·om the ;record, and be be 
duly sworn (after the accused has been ajf.orded an o,pportunity to 
c'haI1enc-e him), may legally act upon the court during the remaind~r 

·of the trid und take part in the judg'JIleutj and the 1lententre, if 'any, 
imposed by the court will !be elltir.ely legal and il'Jlerative.ll:a.t this 
&ction m;ast be in ,ge:neralof :doubtful poilii'C:v., ·,and is .Il&t :to lJ-e ,Te'llUrted 
to unless the demands of justice and interests o.f 1he Eerv-ice ,c1eady 
require it. Where, for example, by the death" disabili1;y, enf&rced 
a'bS'en~,. etc., of a member 'll"rm'embers, a court 11 reduced Delow 5, 

1.1 



~ 10 CHAPTER n. 

general, major general, and lientenant general" (act of Aug. 29, 
1916, 39 Stat. 627.) 

(0) Volunteers become eligible for duty as members of 
courts-martial from the dates of their muster or accept
ance into the military service of the United States (A. W. 2), 
reserve officers ordered to active duty by the President (sec. 37a, 
Chap 1, act of June 4, 1920; 41 Stat. 776), and all other officers 
lawfully called, drafted, or ordered into or to duty or fOT 
training in the said service from the date they are required 
by the terms of the call, draft, or order to obey the same (A. 
W.2). 

10. MARINE OFFICERs.-Marine officers can be detached for 
duty with the Army only by order of the President (R. S. 
1619,1621), and their eligibility to sit as members of courts
martial to try persons subject to military law continues only 
during the time they are serving under such order. When 
any part of the Marine Corps is present with the Anny and 
engaged in a common enterprise with it, without an order 
of the President detaching it for service with the Army, the 
case is one of cooperation and' not of incorporation, and in 
such a case no officer of the Marine Corps can exercise com
mand over the Army any more than a naval officer can 
when some part of the Navy is cooperating with the Army, 
and the converse is true of Army officers cooperating with 
the Marine Corps. (28 Op. Atty. Gen., 15.) 

11. No DISTINCTION BETWEEN REGULARS AND OTHER 

FORCES.-No distinction now exists in the matter of eligi
bility for court-martial duty among the various classes of 
officers in the military service of the United States for the 
trial of any person subject to military law. (Act of Apr. 
25,1914,38 Stat. 348; A. W. 4.) 

12. RANK OF MEl\IBERS.-(a) The order appointing a gen
eral or a special court-martial should name the D'lembers in 
order of rank, and they will sit according to rank. (See... 
however, as to law member, par. 83, infra.) 

In no case shall an officer, when it can be avoided, be tried. 
by officers inferior to him in rank. (A. W. 16.) This pro
vision is not prohibitory but directory only upon the conven
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ing authority. Its effect is to leave to the discretion of that 
officer, as the conclusive authority and judge, the determinz.
tion of the question of the rank of the members, with only 
the general instruction that superiors in rank to the accused 
shall be selected, so far as the exigencies and interests of the 
service will permit. (Mullan v. U. S., 140 U. S., 240; Swaim 
v. IT. S., 165 U. S., 553, 559-560.) 

(0) Rank among oflkers of the ~gular Anny, reMrve 
officers, officers of the National Guard, fOTces drafted or called 
into the service of the United Sta.tes, and volunteers, is de
termined according to the rules laid down in A. W. 119 and 
snbparagraph 8 of section 12780 (If Ch9.ptllr r af the act ()f June 4, 
1920 (41 Stat. 785) .. 

(c) The law member of a g'eneral court-martial will ordi
narily be of field rank. 

If no properly qualified i)::fficer of field rank is -available from his 
command, the appointing authority will report the facts to higher 
authority (by wire, if necessary in order to avoid delay). 

The order appointing a general court-martial will specifically 
designate the law member as such. (See f(lrm, Appendix 3.) 

13. WHO MAy BE TRIED.-(a) For the jurisdiction of 
general, special, and summary -courts-martial as to persons 
see Chapter IV, Jurisdiction. 

(0) In addition to the persons subject to military law 
enumera.ted in Chapter I, Section IIIJ ante, the general 
l:ourt-martial also has jurisdiction over any other person 
who by the law of war is subject to trial by military tri
bunals. (A. W. 12; see Chap. IV, Jurisdiction.) 
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SECTION I.
 

GENERAL COURTS-MARTIAL.
 

14. AUTHORITmS ENUMERATED.-General courts-martial 
may be. appointed by the following authorities by virtue of the 
statute (A. W. 8), viz: 
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(a) The President of the United States. 
(b) The commanding 'officer of a territorial division. 
«(])	 The commanding officer of a territorial depart

ment. 
(d) The Superintendent of the Military Academy. 
(e) The commanding officer of an army. 
(f) The commanding officer of an army corps. 
(g) The commanding officer of a (tactical) division. 
(h) The commanding officer of a separate brigade. 
(i)	 The commanding officer of any district or of any 

force or body of troops; when empowered by 
the President to do so. 

EXCEPTIONS.-(l) When any of the foregoing command
ers is the accuser or the prosecutor of the person or per
sons to be tried, the court shall be appointed by superior com
petent authority; (2) the superintendent of the Military 
Academy is not empowered to convene a general court-mar
tial for the trial of an officer. (A. W. 12.) 

NOTE I.-Other commanding officers are from time to time empow
ered by the President, by General Orders, to convene gene.ral courts
lJlartiaI. 

In such cases, for convenience, reference should be made to such 
general orders, in records of trials by such courts. :But such refer
ence is not necessary as to their validity, since judicial notice will 
be taken of such general orders. (See, infra, par. 289.) 

NOTE 2.-For the authority to appoint general courts-martial in the 
National Guard not in the service of the United States, see section 
103, act of June 3, 1916, 39 Stat. 208, Appendix 2, infra. 

15. POWER OF THE PRESIDENT TO APPOINT.-In addition to 
the general statutory authority conferred upon the Presi
dent by A. W. 8 to appoint general courts-martial he is also 
empowered to do so by virtue of being Commander in Chief 
of the Army (Swaim v. U. S., 165 U. S., 553) and in the 
particular case provided for by R. S. 1230. 

NOTE.-When any officer, dismissed by order of the President, makes, 
in writing, an application for trial, setting forth, under oath, that he 
has been wrongfully. dismissed, the President shall, as soon as the 
necessities of the service may permit, convene a court-martial to try 
such officer on the charges on which he shall have been dismissed. 
And if a court-martial is not so convened within six months from the 
presentation of such application for trial, or if such court, being con
vened, does not award dismissal or death as the punishment of such 
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officer, the order of dismissal by the President shall be voId. (R. S. 
1230.) »ut a recent decision of the Court of Claims holds Section 
1230, R. S., inoperative (Wallace v. U. S., No. 34104, Court of Claims, 
Mar. 22, 1920.) See also A. W. 118. 

16. SUPERINTENDENT OF THE Mn..rrARY ACADEMY.-The 

superintendent of the Military Academy was authorized by 
R. S. 1326 to convene general courts-martial for the trial of 
cadets only; the act of March 2, 1913 (37 Stat., 722), extended 
this authority to include all persons (except officers) subject 
to military law under his command. This authority was con
tinued in the codes of 1916 and 1920. (A. W. 8,12.) 

17. "ACCUSER" OR "PROSECUTOR."- Whether the com
mander who convened the court is to be regarded as the 
"accuser or prosecutor" where he has had to do with the 
preparing and preferring of the charges, is mainly to be de
termined by his animus in the matter. He may, like any 
other officer, initiate an investigation of an officer's conduct 
and formally prefer, as his individual act, charges agai:ust 
such officer; or by reason of a personal interest adverse to the 
accused he may adopt practically as his own charges initiated 
by another; in which cases he is clearly the accuser or prose
cutor within the article. On the other hand, it is his duty to 
determine, when the facts are brought to his knowledge, 
whether an officer within his command charged with a mili
tary offense shall in the interest of discipline and for the 
good of the service be brought to trial. To this end he may 
(after proper investigation has been had and after receiving 
the advice of his sta:ff judge advocate thereon) formally re
fer for trial charges preferred against such officer by an
other; or when the facts of an alleged offense are communi
cated to him, he may direct a suitable officer, as a member of 
his staff, or the proper commander of the accused, to investi
gate the matter, with a view to formulating and preferring 
such charges as the facts may warrant, and after having 
been regnlarly investigated Il.D.d submitted to him, he may 
refer them for trial as in other cases; all this he may do in 
the proper performance of his official duty without becoming 
the a.ccuser or prosecutor in the case. On the other hand, it is 
not essential that the commander who convenes the court
martial for the trial of o.Ii officer should sign the charges to 
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make him the" accuser 01"" prosecutor''' within the meaning of 
this a.rticle. Nor is the fact that they have been signed by 
another conclusive orr the question whether the convening 
commander is: the actual accuser or prosecutor. The objec
tion that such commander is such, calls in question the legal 
constitution of the court, and while such objection, if known 
or believed to exist, should regularly be interposed at or be
fore the' armignment, it may be taken during the trial at any 
stage of the proceedings. If not admitted by the prosecution 
to exist, the accused is entitled to prove it like any other 
issue. (For decisions as to when. the convening authority is 
the accuser or prosecutor, see Digest,_ p. 155,_ LXXII, I, 1, aj 

p. 15&, LXXll, I, 2 j p. 156, LXXII, 1,. 3, a j p. 156, LXXII, 
I, 3,a (1).) 

18. POWER TO ApPOINT AN ATrRInUTE OF COMMAND.-As 

the- authority to' appoint general courts-martial is an at
tl'ibute- of command, a; commanding officer can not delegate 
to' another E>Jlicer, such as his; adjutant or any other staff 
officer'or subordinate-,. the authority to appoint a court, detail 
an additional member; or re}jeve a, member, or to appoint or 
relieve the trial judge advocate or defense counsel, or assist
ants to either. Where the authority to appoint a general 
court-martial is vested in a commanding officer, he retains 
that authority, wherever he may be, so long as he continues 
to be such commanding officer. In the absence of orders or 
legislation, personal presence within the territorial limits of 
his area or department is not essential to the validity of com
mands given by an area or department commander to be 
executed within the area or department. Therefore he may 
appoint a court-martial while absent from his area or de
partment, if he continues to exercise command. But an area 
or department commander detached and absent from his 
command for any considera'ble period by reason of having 
received a leave of absence (whether ofa formal or informal 
character), or having been placed upon a distinct and sepa
rate duty, is held to be in a. status incompatible with a full 
and legal exercise of such authority, and therefore incom
petent during such absence to order a general court-martial 
as an area or department command"er, even though no other 
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officer has been assigned or has succeeded to the command of 
the area or department. (Digest, p. 153, LXXII, A.) 

19. RANK OF APPOINTING AUTHORITy.-The power of the 
various commanders enumerated in paragraph 14, supra, to 
appoint general courts-martial is independent of their rank, 
but no officer other than those enumerated can appoint a 
general court-martial no matter what his rank may be. An 
officer who succeeds to any command or duty stands in regard 
to his duties in the same situation as his predecessor. 
In the event of the death or disability of the permanent 
commander of a territorial area or depaTtment, or his tem
porary absence from the limits of his command, the senior 
line officer present and on duty therein will exercise the 
command of the area or department, unless otherwise ordered, 
until relieved by proper authority. 

20. POWER OF APPOINTING AUTHORITY, How LIMITED.-An 
officer who has power to appoint a court-martial may control 
its existence, dissolve it, and determine the cases to be re
ferred to it for trial, but he can not control the exercise by 
the court of powers vested in it by law. 

SECTION II. 

SPECIAL COURTS·MARTIAL. 

21. AUTHORITIES ENUMERATED. - Special courts - martial 
may be appointed by the following authorities (A. W. 9), 
VIZ: 

(a) The commanding officer of a district. 
(0) The commanding officer of a garrison. 
(c) The commanding officer of a fort. 
(d) The commanding officer of a camp. 
(e)	 ,The commanding officer of any place other than 

(a), (0), (c), and (d) where troops areon duty. 
(I) The commanding officer of a brigade. 
(g) The commanding officer of a regiment. 
(h) The commanding officer of a detached battalion. 
(i)	 The commanding officer of any other detached 

command. 
EXCEPTION.-When anyone of the foregoing commanding 

officers is the accuser or the prosecutor of the person or per
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sons to be tried, the court shall be appointed by superior 
authority. 

When any superior authority deems it desirable, he may 
appoint a special court-martial fpr any part of his com
mand. 

NOTE.-For the authority to appoint special courts-martial in the 
. National Guard not in the service of the United States, see section 
104, act of June 3, 1916, 39 Stat. 208; Appendix 2, infra. 

22. COMMANDING OFFICER AS "ACCUSER OR PROSECUTOR."
The rules laid down in Section I, paragraph 17, supra, for 
determuJ.ing when a commander is the accu~r or' prosecutor 
apply equally to trials by special courts-martial. When a 
superior appoints a court because of such disqualification on 
the part of a subordinate commanding officer, he will specify 
in the order the names of the person or persons to be tried, 
and the court will adjourn sine die upon the completion of 
the last case which it is ordered to try. 

23. RANK OF APPOINTING AUTHORITY.-As in the case of 
.general courts-martial,	 the test of the power to appoint a 
special court-martial is whether the officer is one of the com
manders designated in A. W. 9. Such authority is an inci
dent of his power to command, and is independent of his 
rank. 

24. COMMANDING OFFICER AS MEMBER.-When but two offi
cers in addition to the commanding officer are available for 
detail on a special court-martial, the commanding officer will 
not detail himself as a member of such court. In such a 
case, if superior authority desires to appoint ~ special court
martial for such command, the commanding 'officer, if otner
wise eligible, may be appointed as a member thereof. 

SECTION III. 

SUMMARY COURTS-MARTIAL. 

25. AUTHORITIES ENUJlfERATED.-Summary courts-martial 
may be appointed by the following authorities (A. W. 10), 
viz: 

(a) The commanding officer of a garrison. 
(b) The commanding officer of a fort; 
(0) The commanding officer of a camp. 
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(d)	 TIle C@mn:itaurn.rug officer of any other- plaee- not 
enumerated in (a), (b), and (0) whem troops 
aI,\)' on duty; 

(e) The eomm!llnding officer of a regimenl!;; 
(I) The commanding officer of a detached batta:1ion. 
(g), The- commanding offi'Cer of a detached company. 
(n)	 The commanding officer of any other detach

ment not enumerated in (n and (g). 
A summary conrt-ma.rtia.1 may in any case be appointed 

by superior authority when by the latter deemed desirable. 

NOTE,-For' the authority to appoint s.UIDmaJ:y courts-martial ill th.e 
National Guard not in the service of the United States, see section 
105, act of June 3', 1916, 39 Stat. 2DS'; Appendix 2, infra. 

26. WHEN MORE THAN ONE OFFICER PRESENT.--·When 
more than one officer is present the summary court-martial 
will be appointed from staff officers or available line officers 
j,unior to the commancling officer. The comman.ding officer 
will not in such cases, designate. himself as the sUIUmiliry' 
court-martiaL The senior officer on duty at a recruiting sta
ti.Qn is a " commanding officer" in the sense- @£ the laost pre
ceding sentence when there is another officer present. at the 
same station, even though the latter may be serving at an 
auxiliary or branch station. (Bul 4€i, War Dept., Oct. 
24,19H.} 

27. WHEN nUT ONE. OFFI.CElt PRESENT.-When but one. 
officer is present with a command he shall 00 the sUIDlllrnry 
court-martial of that command aJ!ld shall hear and determlOO 
cases, brought ~efore fiim. (A. \V. lO.) In SlWh a case, no 
order ap.yointing the court will be issued, but the oflieel' wil1 
ente" on the record that he is the" only officer present with 
the command." (As to retired officers, see par. 9, b, supra.) 

28. "DETACHMENT" DEFINED.-A battalion or other unit 
is " detached" when isolated or removed from the immediate 
disciplinary control of a. snpeJlwr' 0-£ the Slll!ite, branch of 
the seI1vice in. such a, ID:nme-r as; to- nJ.'aka its' eommrund'er 
primarily the one to be looked to by superior authority as 
the officer l'esponsibl-e :for- tIm administJmtioo: of the dis
cipline of the enlisted men comp08iE!g the same~ The term 
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is used in a disciplinary sense, and is not necessarily limited 
to what constitutes detachment in a physical or tactical sense. 
The commanding officers of such units as field signal bat
talions, aero squadrons, field bakeries, and ammunition, en
gineer, or sanitary trains, if their respective commands are 
independent, except in so far as they constitute parts of a 
division, and if their commanders are responsible directly to 
the division commander for the maintenance of discipline 
in those commands, are competent to appoint summary 
courts for the same, subject to the power of the division com
mander to appoint summary courts for all subordinate or
ganizations and detachments under his command if by him 
deemed advisable. 

So likewise the various service schools, such as The 
Cavalry School at Fort Riley, though they may be lo
cated within the. immediate limits of higher commands, 
constitute" detachments" within the meaning of A. W. 10, 
and the commandants thereof have power to appoint sum
mary courts-martial for the trial of enlisted men connected 
with such schools, subject to the right of the commanding 
officer of the garrison or fort to appoint such courts when by 
him deemed desirable. (Bul. 13, War Dept., 1913, p. 7.) 

29. POWEl;l OF BRIGADE COMMANDERS.-A brigade com
mander is responsible for the instruction, tactical efficiency 
and prepar:edness for war service of his brigade. If the 
brigade is serving at one garrison or post he has, by virtue 
of his power as such garrison or post commander, authority 
to retain within himself the appointing power of :;til sum
mary courts within his command, but if he does not exercise 
the authority which is vested in him by statute he allows the 
appointing power, including the power of review, to pass to 
regimental (and detachment) commanders. (Digest, p, 580, 
XVI,. E, 7.) If the brigade is acting as a tactical unit in the 
field, he m~y as superior authority, appoint summary courts
martial for his cOIDIDltnd whenever he deems it desirable, bu.t 
such authority will ordinarily be exercised by the regimental 
commanders. 
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SEOTION IV. 

TRIAL JUDGE ADVOCATE. 

30. POWER TO ApPOINT.-For each general or special 
court-martial the authority appointing the court shall ap
point a trial judge advocate, and for each general court-mar
tial one or more assistant trial judge advocates when neces
sary. (A. W. 11.) 

31. DUTIES OF Trial JunGE ADVOCATE AND ASSISTANT Trial 
JunGE AoVOCATEs.-For discussion of duties of the trial 
judge advocate and his assistants see Chapter VII, Sections 
II and III. 

SEOTION V. 

DEFENSE COUNSEL. 

31a. Power to Appoint.-For each general or special court
martial the authority appointing the court shall, in the convening 
order, appoint a defense counsel, and for each general court· 
martial one or more assistant defense counsel when necessary. 
(A. W. 11.) 

NOTE.-The code of 1920 introduced the statutory requirement that 
defense counsel for general and special courts-martial, -together with 
assistant defense counsel where deemed necessary by the appointing 
authority for general courts-martial, must be appointed at the same 
time and in the same manner as trial judge advocates and assistant 
trial judge advocates. This embodied in statutory form the prin
ciple of the amendment of paragraph 108, Manual for Courts-Martial 
of July 14, 1919. 

31b. Assistant Defense Counsel-Appointment.-Unless it can 
not be done without manifest injury to the service, assistant de
fense counsel will be appointed for a general court-martial when
ever an assistant trial judge advocate is appointed. If more than 
one assistant trial judge advocate is appointed, a corresponding 
number of assistant defense counsel will, as a rule, be appointed. 

31c. Duties of Defense Counsel and Assistant Defense Coun
sel.-For discussion of the duties of the defense counsel and his 
assistants see Chapter Vll, Section IV. 
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SECTION 1. 

JURISDICTION IN GENERAL. 

32. JURISDICTION DEFINED.-The jurisdiction of -a court
martial is its power to try and determine cases legally 
referred to it and, in case of a finding of guilty, to award a 
puniShment for the offense within its prescribed limits. 
Being courts of special and limited. jurisdiction, their organi
zation, powers, and mode of procedure must conform to 
all the statutory provisions relating to their jurisdiction. 
For the source and kinds of military jurisdiction and per
sons subject to military law, see Chapter I, Sections I 
and III. 
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33. COURTS-MARTIAL NOT PART OF ORDINARY FEDERAL JUDI

CIAL SYSTEM.-While courts-martial have no part of the juris
diction set llJpart under the article of the Constitution which 
relates to the judicial power of the United States, they have 
an equally certain constitutional source. They are established 
under the constitutional power of Congress to make rules for 
the government and regulation of the land forces of the 
United States, and are recognized in the provisions of the 
fifth amendment, expressly exempting" cases arising in the 
land and naval forces" from the requirement as to present
ment and indictment by grand jury. They are tribunals ap
pointed by military orders issued under authority of law. 
The power to appoint them, as well as the power to act UP0l! 

their proceedings, is vested by law in certain commanding 
officers. Their jurisdiction is entirely penal or disciplinary. 
They have no power to adjudge damage for personal injuries 
or private wrongs, nor to collect private debts. Their judg
ments upon subjects within their limited jurisdiction, when 
duly approved or confirmed, are as legal 3Jld valid as those of 
any other tribunals. No appeal can be taken from them, nor 
can they be set aside, or reviewed by the courts of the United 
States, ~or of any State, but United States cou~ts may, Oil. 

a writ or habeas corpus, inquire into the legality of detention 
of a peTson held by military authority, at any time, either 
before or during trial or while serving sentence, and will 
order him discharged, if it appears to the satisfaction of the 
court that any of the statutory requirements conferring 
jurisdiction have not been fulfilled. Their sentences have in 
themselves no legal effect until they have received the ap
proval or confirmation of the proper commanding officer. 
With such approval or confirmation, however, their sen
tences become operative and are as effective as the sentences 
of civil courts having criminal jurisdiction, and are entitled 
to the same legal consideration. 

33a. Their Nature.-While courts-martial are not a part of the 
Federal judicial system, they exercise within the Army funl}tio-ns. 
of a purely Judicial natnre, for the maintenan<le of discipline and 
good order; and are, no less than oth.er courts, governed by law; 

NOTE.-" The whole proceeding from its inception is, ;}.udicial. Tho 
trial, :IlJ1ding, aad s.entence are the sC)leJl1Jl. acta of a cQ,wt organize4 
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and Mnducted under the autho:z:ity and according to, the prescribed. 
forms of law.. It sits tn pass: UPl>D. the most sacred questions of 
human rights that are ever placed on trial in- a. CQurl of justice; rights 
which, in the very nature of things, can neither be expose.d tll" danger 
nor entitled to protecti()n from the uncontrolled will of any man, but 
which must be' adjudged according' to law. And the act of the officer 
who reviews. the proceedings of the court, whethex he be the '1om
mander of the fteet or the Fresident. and without whose approval 
the sentence. can not. be. exec.uted, is as much a part of this judg
ment, according to law, as ill the trial or the sentence." (11 (}ps. 
Atty. Gen., 19, 21.) 

... Courts-martial Ilre lawful tribunals, with authority to finally de
termine an,. case over which they have· jurisdiction, and their pra
ce.edings', when cll:nfu'med as. provided, are not open to review by 
the oivil tribunals, except fo-r the purpo.se of aseertaining whether 
the military. court had jurisdiction of the. person and. subject mat
ter, and whether, though having, such jurisdiction, it had exceed.ed 
its powers in the sentence pronounced." (Grafton v. U. S., 206 U. 
S:, 333, 341:-34&.) 

34. CONDITIONS NECESSARY TO SHOW JURISDICTION.-The 

jurisdiction of every court-martial, and hence the validity of 
each of its judgments, is conditioned upon these indispensable 
requisites: 

(a) That it was convened by an officer empowered to ap
point it. 

(0) That the persons who sat upon the court were legally 
competent to do so. 

(0) That the court thus constituted was invested by the 
acts of Congress with power to try the person and the offense 
charged. 

(d) That its sentence was in accordance with law. 
" Persons~ then belonging tOe the Army and the Navy are not subject 

to Illegal or irresponsible courts-martial, when the law for convening 
them and directing their proceedings of organization and for trial 
have been disregarded. In such cases everything which' may be done 
is void-not voidab~· but void-and civil courts have never failed. 
upon Il proper suit, to- give 11 party redress wha has been injured fry 
a void. process or void judgment. .. .. .. When we speak of pro
ceedings in a cause, or for the organization of the court and for trials, 
we do not mean mere irregularity in practice on the trial, or any 
mistaken rulings in respect to evidence or law, but a disregard of the 
essentials- required by the statute unGer which the court has been 
convened to- try and to punish an offender for an Imputed. violation 
of the law." (nynes. v. Hoover; 61 U. S.., &1. see also Demillg' v.. 
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McClaughry. 113 Fed. Rep., 650; McClaughry v. Deming, 186 U. S., 
()3; Mullan v. United States, 140 U. S., 240; Ex parte Tucker, 212 
Fed. Rep., 569; and A. W. 37.) 

35. PROCEDURE WHEN MILITARY AND CIVIL JURISDICTION 
CONCURRENT.-Courts-martial have exclusive jurisdicilon to, 
try persons subject to military law for all purely military 
crimes and offenses; they have concurrent jurisdiction with 
the proper civil courts to try such persons for civil crimes 
and offenses denounced and punished under A. W. 92, 93, 
94, and 96. (For limitation as to the crimes of murder and 
rape, see A. W. 92.) In accordance with a principle of 
comity as between the civil and military tribunals in cases 
of concurrent jurisdiction, the jurisdiction which first at
taches in a particular case is entitled to proceed to its ter
mination. This is, however, not an inflexible rule and need 
not govern the action of the military authorities in the case 
of an accused person demanded by the civil authorities to 
answer for an offense which is primarily one against the 
civil community. 

When any person subject to military law, except (a) one 
who is held by the military authorities to answer, or (b) 
who is awaiting trial, -or (0) result of trial, or (d) who is 
undergoing sentence for a crime or offense punishable by the 
Articles of War, is accused of a crime or offense committed 
within the geographical limits of the States of the Union 
and the District of Columbia, and punishable by the laws 
of the land, the commanding officer is required, emoept in 
time of war, upon application duly made, to use his utmost 
endeavor to deliver over such accused person to the civil 
authorities, or to aid the officers of justice in apprehending 
and securing him, in order that he may be brought to trial. 
Any commanding officer who upon such application refuses 
or willfully neglects, except in time of war, to deliver over 
such accused person to the civil authorities or to aid the 
officers of justice in apprehending and securing him shall be 
dismissed from the seTvice or suffer such other punishment as 
0. court-martial may direct. 

When, under the provisiQIls of this article, delivery is 
made to the civil authorities of an offender undergoing sen
tence of a court-martial, such delivery, if followed by con
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viction, shall be held to interrupt the execution of the sen
tence of the court-martial, and the offender shall be returned 
to military custody, after having answered to the civil au
thorities for his offense, for the completion of the said court
martial sentence. (A. W. 74.) When offenses against the 
peace and good order of civil communities are committed by 
persons subject to military law, the proper military authori
ties will be prompt in the preferring of charges and the 
arraignment of offenders, having due regard for arrange
ments existing for the purpose of securing between the au
thorities of the two jurisdictions, civil and military, mutual 
aid and cooperation in the administration of justice. In 
such cases, if, after charges are preferred, the officer com
petent to order trial by the proper court-martial deems it 
inadvisable to bring the case to trial, he will hold the offender 
and forward the charges, with his views thereon, to The 
Adjutant General of the Army. 

36. CAN NOT BE DIVESTED BY ACT OF ACCUSED.-A court
martial having once duly assumed jurisdiction of a case, 
can not, by any wrongful act of the accused, be ousted of its 
authority or discharged from its duty to proceed fully to 
try and determine according to law and its oath. Thus the 
fact that, after arraignment and during the trial, ~he ac
cused has escaped from military custody furnishes no ground 
for not proceeding to a finding, and, in the event of convic
tion, to a sentence in the case; and the court may and should 
find and sentence as in any other case. During such absence 
it is proper for his counsel to continue to represent him in 
all respects as- though present. 

37. NOT TERRIToRIAL.-Military jurisdiction is not terri
torial. It extends as to persons legally subject to it to 
offenses committed by them in any place whatsoever, whether 
within or beyond the territorial jurisdiction of the United 
States. 

NOTE.-Herein military jurisdiction differs sharply from the juris
diction of civil courts. The latter are created for certain districts, 
counties or other geographical subdivisions, to which their juriSdic
tion is limited. The have no jurisdiction beyond such geographical 
limits or over any offense not committed within such boundaries. The 
jurisdiction of military courts is, on the contrary, not so limited. 
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Rence the rules. ~f civil, co,urb r.elating ~ "'venue'" have' nO! appli-. 
cation. in. military c:ourts. 

38. 'WHEN TBRMINA.TED--Rti"LFI STATED.-The jurisdictIOn 
of CQurts-martial over officers, cadets, soldiers, and other 
perso1l.& in. the military service of the United. States, ordi
narily ends when they become separated from the service. 
The following are, however, exceptions to this general rule: 

(a) If any person, being guilty of any of the offenses of 
:fraud, embezzlement, etc., against the United States, while 
in the military service of the United States, receives his dis
charge or is dismissed from the service, he shall continue to 
be liable to be arrested and held for trial and sentence by a 
court-martial in the same manner and to the same extent as 
if he- had not received such discharge nor been dismissed. 
(A. W. 94.) 

(b) When any officer, dismissed by order o:f the President, 
makes, in writing, an application for trial, setting forth, 
under oath, that he has been wrongfully dismissed, the Presi
dent shall, as soon as the necessities of the service may per
mit,. convene a court-martial to try suclt officer on the charges 
on which he shall have been dismissed, and if a court-martial 
is not so convened within six months from the date of the 
makin~ of such application :for trialt or if such courtt being 
convened, does not award dismissal or death as. the punish
ment, o:f such officer, the order of dismissal by the President 
shall be voili (R. S. 1230.) 

NOTE L-This haS' no re-t'erence to' an offi'cer discbarged. from the 
Army by reallOO of being- c1a&sifted ill elan :D, under' section. 24b ()f 
the National Defense Act as amende.l1. by tbe. ac.t of J'uneo 4, 1900 
(41 Stat. 773). An officer so disc:hargetl: is not en.titled to. demand a 
trial by court-martial under R. S. 1230. 

NOTE 2;-In time ot peace no officer shall be dismissed except in 
pursull'nee of'the sentence o-f a c01lrt"marti'al or'in mitigation thereof. 
(A. W. 118.) An officer dfscharged from his office by the President 
under section 9 of the selective-draft act is not entitled to demand a. 
trial by court-martial. (Dig. Ops., J. A.. G., May, 1918, Office IV E.) 

NOTE 3.-The President may at- any time drop :from the rclls of 
the- Army any officer who' !:tas been absent from duty three m,anths 
without leave, or who has been absent in confinement in a prison or 
penitentiary'for-three'months after final conviction liya court of com
petent juriS'dictioD:. (A. W. Ulrj R. S. 1229; act of Tan. 19, 1911, 3'8 
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Stat., 894.) When an officer's name is so dropped from th.e rolls by 
the President the officer is thereby fully sepal'ated from the military 
service and b.ecomes a civilian. (par.. XX E, nig. Ops. J. A. G., p. 426; 
2d Ind., Mar. 25, 1920, J. A. G. 300.2; 2d Ind., June 16, 1920, J. A. 
G., 210.14); subject, however, to his right to have a court-martial 
convened to try him on the charges on which he shall have been 
di&missed, under section 1230, R. S. 

NOTE 4.-The Court of Claims has held section 1230, R. S., to be 
inoperative. (See note to par. 15, supra.) 

(0) All persons under sentence adjudged by courts-martial 
remain subject to military law while under such sentence. 
(A. W. 2.) 

(d) Where a soldier obtains his discharge by fraud, the 
discharge may be canceled and the soldier arrested and re
turned to military control. He may also be required to serve 
out his enlistment and may be tried for his fraud. (Digest, 
p. 457, XVI, A. 3.) 

(e) An honorable discharge releases from the particular 
contract and term of: enlistment to which it relates, and does 
not therefore relieve the roldier from the consequences of a 
desertion committed during a prior enlistment. (Digest, p. 
462, XXII, A.) 

NOTE.-For an offense committed prior to the expiration of his term 
of enlistment, a soldier may be held in the service and tried after the 
expiration Qif his term. So, also, a soldier may be tried for offenses 
committed. while making good time lost through desertion, through 
absence without leave, through disease or injury, the result of his own 
misconduct, etc., under A. W. 107. 

SECTION II. 

JURISDICTION OF GENERAL COURTS-MARTIAL. 

39. PERSONS AND OFFUSES- GENERAL COURTS-MARTIAL 

have power (A. W. 12) to try
(a) Any person subject to military law, for 
(b)	 Any crime or offense made punishable by the Ar

ticles of War. 

NOTE."'-No officer shall be brought to trial before a general court, 
martial appointed by the Superintendent of the Military Academy. 
(A. W.12.) 
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In addition they have power to try
(0) Any person other than (a) above, who by the law of 

war is subject to trial by military tribunals, for 
(d) Any crime or offense in violation of the law of war. 
40. LIMITS OF PUNISHMENT - EXCEPTION. - Punishment 

upon conviction is discretionary with a general court-mar
tial, except

(a) When mandatory under the la'Y, or 
(b) When limited by order of the President under A. W. 

45; in addition, 
(0) The death penalty can be imposed only when specifi

cally authorized; and 
(d) Except for

(a) Desertion in time of war, 
(b) Repeated desertion in time of peace, or 
(c) Mutiny, 

no person shall under the sentence of a court-martial be pun
ished by confinement in a penitentiary unless an act Qr omission 
of which he is convicted is recognized as an offense of a civil na
ture and so punishable by penitentiary confinement for more than 
one year by some statute of the United States of general applica
tion within the continental United States (excepting sec. 289, 
Penal Code of the United States, 1910), or by the law of the Dis
trict of Columbia, or by way of commutation of a death sentence, 
and unless, also, the period of confinement authorized and ad
judged by such court-martial is more than one year. (A. W.42.) 

'e) In time of peace, the period of confinement in a peniten
tiary shall in no case exceed the maximum period prescribed by 
the law which, under the forty-second article of war, permits 
confinement in a penitentiary (see (d) supra); unless, in addi
tion to the offense so punishable under such law, the accused shall 
have been convicted at the same time of one or more other of
fenses. (A. W. 45.) 

Exception.-When a sentence of confinement is adjudged by a. 
court-martial upon conviction of two or more acts or omissions 
anyone of which is punishable by confinement in a penitentiary, 

,the	 entire sentence of confinement may be executed in 'll. peni. 
tentiary. 
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NOTE I.-The death penalty is mandatory in the case of spies (A. 
W. 82) ; dismissal is mandatory for conduct unbecoming an officer and 
gentleman (A. W. 95) ; either death or imprisonment for life is manda
tory for murder and rape (A. W. 92) ; punishment is mandatory in 
part and discretionary in part for false muster (A. W. 56) ; false re
turns (A. W. 57), officer drunk on duty in time of \var (A. W. 85), 
and personal interest in the sale of provisions (A. W. 87). 1<'01' 

limits of punishment fixed by the President under A. W. 45, see Chap
ter XIII, infra, Punishments. 

NOTE·2.-For discussion of places of confinement and of peniten
tiary confinement, and of the War Department policy regarding 
punishments, see Chapter XIII, post, "Punishments," Sections II 
and III. 

NOTE	 3.-For a conviction where the death penalty is mandatory, 
or for a sentence of death, a unanimous vote of all the members of 
the court present is required; and for a sentence to life imprison
ment, or to confinement for more than 10 years, a three-fourths vote. 
All other convictions and sentences require a two-thirds vote. (A. 
W.43.) See, infra, par. 308. 

NOTE 4.-An officer may not be sentenced to a reduction in rank; 
since that would involve the power of appointment to the lower 
grade, which is beyond the power of the court. 

SECTION III. 

JURISDICTION OF SPECIAL COURTS-MARTIAL. 

41. PERSONS AND OFFENSEs.-Special courts-martial shall 
have power (A. W. 13) to try

(1) Any person subject to military law, except-
Any person subject to military law belonging to a 

class or classes excepted by the President, by regula
tions, for 

. (2) Any crime or offense (not capital) made punishable 
by the Articles of War. 

NOTE.-For classes of persons exempted by the President, by reg
ulations, from the jurisdiction of special courts-martial, s~e Appen
dix 21. 

The following are capital crimes and offenses under the 
Articles of War, viz: 

(1)	 At all times.-(a) Assaulting or disobeying a 
superior officer (A. W. 64); (b) mutiny or se
dition (A. W. 66); (c) failure to suppress 
mutiny or sedition (A. W. 67); (d) murder, 
rape (A. W. 92). 
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(2)	 War offenses.-(a) Desertion (A. W. 58); (b) 
adyising or aiding another to desert (A. W. 
59); (0) misbehavior before the enemy (A. W. 
75); (d) compelling or attempting to compel a 
commander to surrender (A. 'V. 76); (e) im
proper use of countersign (A. W. 77) ; (I) fore: 
ing a safeguard (A. W. 78); (g) relieving, cor
responding with, or aiding the enemy, or at
tempting to relieve the enemy (A. W. 81); (~) 

spies (A. W. 82); (i) misbehavior of sentinel 
(A. W. 86). 

41a. The second proviso to the twelfth article of war, which 
was added by the revision of 1920,' provides

"That the officer competent to appoint a general court
martial for the trial of any particular case may, when in 
his judgment the interest of the service shall so require, 
cause any case to be tried by a special court-martial not
withstanding the limitations upon the jurisdiction of the 
special court-martial as to offenses set out in article 13; 
but the limitations upon jurisdiction as to persons and 
upon punishing power set out in said article shall be ob
served." 

The purpose of the amendment is to enlarge the jurisdiction 
of the special court-martial to embrace all offenses committed 
by any person subject to'military law, except persons belonging 
to any class or classes exempted from the jurisdiction of the spe
cial court-martial by the President by regulations. It does not 
enlarge the punishing powers of the special court-martial. 
"The fundamental idea is that many of our articles denounce 
offense3 as capital, which, when committed under certain cir
cumstanoes, are really of no vital import to the service. The 
amendment" confides "to the officer exercising g'eneral court
martial jurisdiction a discretion whereby he may either send cases 
before a general court or have them disposed of by one of the 
inferior courts. The effect of this modification ought to be a very 
considerable reduction in the number of cases tried by general 
courts-martial." (Report, Kernan Board, p. 21.) 
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42. LIMITS OF PUNISHMENT.-A special oolll't-martial shall 
not have power to adjudge

(a) Dishonor.able discharge of an enlisted man. (A 
W. 108); 

(b) Dismissal of an officer (A. W. 118) ; 
(0)	 Confinement in excess of six months (A. W. 13); 

nor 
(d)	 FQrfeitUTe of more than two-thirds pay per month 

for a period. of not exeeeding six months. (A. W. 
13.) 

N()TE.-:aedl1cti~n to the ranks ill. the case of noncommissioned 
officers and reduction in classification of privates may be effected by 
sentence of special court-martial except as the Executive order COll

cerning maximum punishments, or this Manual, or other regula
tions or War Department orders may from time to time exempt SUCll 

persons from the jurisdiction of llpeeial courts or may prohibit such 
reduction. (But see AppeAdix 21.) 

SEOl'ION IV. 

JURISDICTION OF SUMMARY COURTS-MARTIAL. 

43. PERSONS AND OFFENBEs.-Snmmary ·courts-martial 
shaH have pow~r (A. W. 14) to try

(1) Any person subject to military law, except
(a)	 An officer;
 
b) A member of the Army Nurse Corps;
 

j
c) A warrant officer;
 
d) An .Army field ,clerk;
 
e) A field clerk Quartermaster Corpsi
 
f) A cadet;
 

(g)	 .A soldier holding the privileges of a certificate of 
eligibility to promotion; 

(h)	 A noncommissioned officer who objects thereto 
(without the authority of the officer competent 
to bring him to trial before a general court
martial). 

NOTE.-If the accused be anoucommissio.ned offi
cer be will be asked, at the outset of the trial, 
whether he objects to trial by summary court-martial, 
and the fact of his beill.g' so asked., and his answer to 
the question, will ~ written down in the record and 
in the report of tri~lti 
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(i)	 Any person belonging to a class or classes ex
cepted from the jurisdiction of summary courts
martial by the President, by regulations; for 

(2) Any crime or offense (not capital) made punishable 
by the Articles of War. 

NOTE 1.-For list of capital crimes under the Articles of War see 
Section III, Daragraph 41, supra. 

NOTE 2.-For classes of persons exempted by the :President, by 
regulations, from the jurisdiction of summary courts-martial, see 
AppendiX 21. 

44. LIMITS OF PUNISHMENT.-A summary court-martial 
shall not have power to adjudge

(a) Dishonorable dischaTge (A. W. 108); 
(b) Confinement in excess of one month; 
«()) Restriction to limits for more than three months; 
(d)	 Forfeiture of more than two-thirds of one month's 

pay; nor 
(e)	 Detention of more than two-thirds of one month's 

pay. (A. W. 14.) 

NOTE.-:Reduction to the ranks in the case of noncommissioned 
officers and reduction in classification of privates may be effected by 
sentence of" summary court-martial, except as the Executive order 
concerning maximum punishments, or this Manual, or other regula
tions or War Department orders may from time to time exempt 
such persons from the jurisdiction of summary courts or may prohibit 
liuch reduction. (But see Appendix 21.) 

SECTION V. 

JURISDICTION OF OTHER MILITARY TRIBUNALS. 

45. "WHEN CONCURRENT WITH COURTS-MARTIAL.-The pro
visions of the articles of war conferring jurisdiction upon 
courts-martial shall not be construed as depriving mili
tary commissions, provost courts, or other military tribunals 
of concurrent jurisdiction in respect of offenders or of
fenses that by statute or by the law of war may be triable 
by such military commissions, provost courts, or other mili
tary tribunals. (A. W. 15.) 
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SECTION I. 

ARREST AND CONFINEMENT. 

46. ARREST OR CONFINEMENT OF ACCUSED PERSoNs.-(a) A 
person charged with an offense will not be placed either in arrest 
or confinement (nor continued therein if arrested or confined at 
any time) before trial, unless the commanding officer, in cases 
where (1) a crime or a serious offense under the Articles of War 
is charged, or (2) in e:<cceptional circumstances, although the 
charge is only of a minor offense, considers arrest or confinement 
necessary for the pnrpose of holding the accused at the post or 
of preventing his escape. 

NOTE.-A. W. 69 as amended by the code of 1920 does away with 
priar provisions contemplating different treatment of officers and 
enlisted men charged with offenses, and makes identical provisions 
relating thereto for all persons subject to military law. 
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(b) Any person placed in arrest under the provisions of 
this article (A. W. 69) shall thereby be restricted to his 
barracks, quarters, or tent, unless such limits shall be en
larged by proper authority. Any officer or cadet who breaks 
his arrest or who escapes from confinement, whether be
fore or after trial or sentence and before he is set at liberty 
by proper authority, shall be dismissed from the service or 
suffer such other punishment as a court-martial may direct; 
and any other person subject to military law who escapes 
from confinement or who breaks his arrest, whether before 
or after trial or sentence and before he is set at liberty by 
proper authority, shall be punished as a court-martial may 
direct. (A. W. 69.) 

NOTE.-A failure to place a person subject to military law in arrest 
or confinement or the disregard of any custom or formality connected 
therewith does not affect the jurisdiction of a court. 

47. WHO l\L.y ORDER ARRESTs.-(a) Only commanding 
officers have power to place officers in arrest, except as pro
vided in A. W. 68. 

NOTE.-The "commanding officer" thus authorized is the com
mander of the regiment, separate company, detachment, post, depart
ment, etc., in which the officer is serving. Digest, p. 481, I D. 1. 

(b) A trial judge advocate of a court-martial has no 
authority to place in arrest an officer or soldier about to be 
tried by the court, or to compel the attendance of the ac
cused before the court by requiring a noncommissioned offi
cer to bring him, or otherwise. These are duties which de
volve upon the convening authority or upon the post com
mander or other proper offiGer in whose custody or com
mand the accused is at the time. (Digest, p. 498, IV, B, 5.) 

(e) A court-martial has no control over the nature OT the 
arrest or other status of restraint of a prisoner except as 
regl'~rds his personal freedom in its presence. It can not 
place an accused person in al'1'est or confinement nor can 
the court, even with a view to facilitate his defense, inter
fere to cause a close arrest to be enlarged. The officer in 
command is alone responsible for the prisoners in his charge. 
(Davis, p. 62.) 

But the court may, and in a proper case should, either on its 
own motion, or on that of the trial judge advocate or of the ae
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cused or his counsel, ma.ke such recommendations on this subject, 
to the appointing authority, as it may deem :fit. 

48. ARREST, How EXECUTED.-An officer is placed in ar
rest by his commanding officer in person or through another 
officer, by a verbal or written order or communication, ad
vising him that he is placed in arrest, or will consider him
self in arrest, or words to that effect. 

49. STATUS OF OFFICER IN ARREST.-An officer in arrest 
can not exercise command of any kind. He will not wear a 
sword nor visit officially his commanding or other superior 
officer, unless directed to do so. His applications and re
quests of every nature will be made in writing. 

50. ARREST OF OFFICER \iVITHOUT PREFERRING CHARGES.
Officers will not be placed in arrest £01' light offenses. For 
these the censure of the commanding officer will generally 
answer the purpose of discipline. Whenever a commanding 
officer places an officer in arrest without preferring charges, 
he will make a written report of his action to the brigade 
or Coast Artillery district commander, stating the cause. 
The brigade or Coast Artillery district commander, if he 
thinks the occasion requires, will call on the officer arrested 
for any explanation he may desire to make, and take such 
other action within his authority as he may think necessary, 
forwarding the papers, with his recommendation, to the area 
or department commander, who will, in case a trial is not 
deemed advisable, forward the papers to The Adjutant 
General of the Army for file with the officer's record, or for 
further action. In the case of officers belonging to organi
zations not attached or belonging to a brigade or Coast Ar
tillery district, the report will be sent directly to the officer 
exercising general court-martial jurisdiction. 

[Paragraph 51 is omitted in this revision, in view of paragraph -46, 
s·upro.] 

52. ARREST AND C01'.'FINEJlfENT OF SOLDIERs.-Except as 
provided in A. \iV. 68, or when immediate restraint is neces
sary, no soldier will be confined without the order of an 
oiEcer, who shall previously inquire into his offense; it is 
proper, however, ior a company commander to delegate to 
noncommissioned officers of his company the power to place 
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enlisted men in arrest as a means of restraint at the instant 
when restraint is necessar.y, but such action must be reported 
to the company commander at once. (Digest, p. 481, I, E. 1.) 

NOTE.-The chief object of Congress in changing, by the code of 
1920, the provisions of A. W. 69 relating to arrest and confinement 
was to lessen resort to confinement, particularly of enlisted men, in 
cases where restraint is not a necessity, either to prevent the escape 
of the accuse.d or to restrain him from further violence or for other 
like reaSDns. No soldier or officer will be Drdered into, or retained in, 
confinement prior to trial by court-martial except where confinement 
is necessary for one of the reasons indicated. 

53. STATUS OF Warrant Officer OR NONCOUMISSIONED OFFICER 
IN ARREST.-Warrant officers and noncommissioned officers 
will not be confined in company with privates if if can be 
avoided. When placed in arrest, they will not be required to 
perform any duty in which they may be called upon to ex
ercise authority or control over others, and when placed in 
confinement, they will not be sent out to work. 

[Paragraph 54 omitted in this revision.] 

55. REFUSAL TO RECEIVE AND KEEP PRISONERS.-N0 provost 
marshal or commander of a guard shall refuse to receive 
or keep any prisoner committed to his charge by an officer 
belonging to the forces of the United States, provided the 
officer committing shall, at the time, deliver an account in 
writing, signed by himself, of the crime or offense charged 
against the prisoner. Any officer or soldier so refusing shall 
be punished as a court-martial may direct. (A. W. 71.) 

NOTE.-A. W. 72 requires every commander of a guard to submit a 
report in writing to his commanding officer within 24 hours after the 
confinement of a prisoner (or as soon as he is relieved from his 
guard) showing (a) the name of such prisoner, (b) the offense charged 
against him, and (0) the name of the officer committing him. Such 
report is ordinarily contained in the" Guard report" and presented 
to the commanding officer by the old officer of the day at guard mount
ing. For duty of commanding officers to surrender prisoners to civil 
authorities, see paragraph 35, supra. 

56. PLACING PRISONERS IN IRONs.-Prisoners will not be 
placed in irons except in the extraordinary case of a prisoner 
~o, in the judgment of the commanding officer, is a·· 
desperate or dangerous character, in which case report of 
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action and the circumstances will be immediately made to 
the area or department or tactical division commander. 
When a prisoner is removed from irons a report of that 
action will be made to the area or department or tactical di
vision commander. A prisoner may be shackled or hand
cuffed while being transported from one post to another, or 
from a post to a penitentiary, when, in the judgment of the 
officer in charge, the escape of the prisoner can not other
wise be prevented. 

57. RELEASING PRISONER WITHOUT PROPER AUTHORITY.
Any person subject to military law, who, without proper 
authority, releases any prisoner duly committed to his 
charge, or who, through neglect or design, suffers any 
prisoner so committed to escape, shall be punished as a 
court-martial may direct. (A. W. 73.) 

SECTION II. 

ARREST OF DESERTERS BY CIVIL AUTHORITIES. 

58. AUTHORITY FOR APPREHENSION.-It shall be lawful for 
any civil officer having authority under the laws of the 
United States, or of any State, Territory, District, or pos
session of the United States, to arrest offenders, surrimarily 
to arrest a deserter from the military service of the United 
States and deliver him into the custody of the military au
thorities of the United States. (A. V{. 106.) 

59. AUTHORITY OF CITIZENS OTHER THAN PEACE OFFICERS 
TO ARREST DESERTERS. - The statute conferring authority 
upon civil officers to apprehend and deliver deserters (A. W. 
106) should not be construed as taking away the authority 
for their apprehension by a citizen under an order or di
rection of a military officer, but the legislation should be 
treated as providing an additional means of securing the ar
rest of deserters by conferring authority upon civil officers 
to apprehend them without military orders-leaving the 
former method still legal. The offer of reward for the ap
prehension and delivery of a deserter, coupled with the act 
of Congress which provides for the payment of such a re
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ward, is considered sufficient authority for the arrest of the 
deserter by a citizen. (G-17327-A. J. A. G., July 20, 1909.) 

60. MINORITY OF DESERTER.-The right of the United 
States to arrest and bring to trial a deserter is paramount 
to any right of control over him by a parent on the ground 
of his minority. (See Digest, p. 401, III, G; In re Cosenow, 
37 Fed. Rep., 668; In re Kaufman, 41 Fed. Rep., 876; and 
compare In re Grimley, 137 U. S., 147, and In re Morriss,I3Y, 
137 U. S., 157.) 
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SEOTIO~ I. 

-
PREPARATION OF CHARGES. 

61. DEFINITIONS.-A charge corresponds to a civil indict
ment. It consists of two parts-the technical "charge," 
which should designate the alleged crime or offense as a vio
lation of a particular article of war or other statute, and the 
"specification," which sets forth the facts constituting the 
same. The requisite of a charge is that it shall be laid under 
the proper article of war or other statute; of a specification, 
that it shall set forth in simple and concise language facts 
sufficient to constitute the particular offense and in such man
ner as to enable a person of common understanding to know 
what is intended. The general term" charges," in the sense 
that the word " charge" is, used in the first sentence of this 
paragraph, includes any number of technical charges and 
their specifications. 

NOTE I.-It is to be carefully borne in mind that every specifica
tion must state facts constituting some particular o:ff-ense recog
nized and punishable either under the articles of war or some other 
Federal .statute, civil or military, or statute for the District of Co
lumbia, or at the common law as recognized in the District of Co
lumbia, or by the unwritten law military, the "custom of war." 
Otherwise the specification .ls insuffioient to support a sentence. 

NOTE 2.-For forms for charges see Appendix 6. 

62. WHO MAY INITIATE CHARGEs.-Military charges, 
though commonly originating with military persons, may be 
initiated by civilians. Indeed, it is but performing a public 
duty for a civilian who becomes cognizant of a serious offense 
committed by any officer OT soldier, or other person subject 
to military law, to bring it to the attention of the proper 
commander. But the law requires (A. W. 70) that charges 
and specifications must be signed and sworn to by a person 
subject to military law. Charges proceeding from a person 
outside the Army and based upon testimony not in the pos
session or knowledge of the military authorities, should, in 
general, be required to be sustained by affidavits or other 
reliable evidence, as a condition of their being adopted (Dig., 
p. 482, II, B) ; particularly since, under the code of 1920, the 
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formal charges and specifications must be substantiated by the 
oath of the person subject to military law who adopts and form
ally prefers them. 

NOTE.-l'rior to the code of 1920 charges and specifications were 
not required to be sworn to, but,by custom of the service, were for
mally preferred by-that is, authenticated by the signature of-·a 
commissioned officer. The code· of 1920 (A. W. 70) introduced the 
requirement that all charges and specifications be preferred under 
oath, and provided thao they may be preferred by any person subject 
to military law, thus doing away with the prior custom of the serv
ice requiring them to be signed by a commissioned officer. 

63. VVHO MAY PREFER CHARGEs.-Any officer or soldier or 
any other person subject to military law may prefer charges. 
An officer is not disqualified from preferring charges by the 
fact that he is himself under charges or in arrest (Dig., p. 
483, II, C), or in confinement; nor is a soldier or other person 
subject to military law disqualified from preferring charges by 
reason of being himself under charges or in arrest or in con
finement. 

64. SIGNING and Swearing to CHARGEs.-The person pre
ferring charges will sign his name following the last speci
fication, adding his rank and organization in the Army, or 
other words indicating his rank and status as a person subject 
to military law, and will append thereto his affidavit in accord
ance with the requirements of A. W. 70 and of paragraph 75, 
infra. 

NOTE.-For form for affidavit see Appendix 5. 

The signing of charges, like orders, with the name of an 
officer, adding" by order of" his commander, is not permis
sible since under the requirements of the code of 1920 (A. W. 
70) no officer or other person can prefer charges unless he is 
able to make the required oath on his own responsibility that he 
has personal knowledge of, or has investigated the matters set 
forth therein, and that the same are true in fact, to the best of 
his knowledge and belief. The signature of the person pre
ferring charges forms no part of the charges themselves, nor 
does the affidavit thereto appended, but such signature and affi
davit will nevertheless be copied into the record of trial by 
a general or special court-martial in order that it may 
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affirmatively appear whether the person pr.e£erring the 
charges (who is prima facie the accuser) was an officer who 
sat as a member of the court (see A. W. 8, 9), and also that it 
may affirmatively appear in the record whether the charg>es 
were preferred, signed, and swtlrn to in accordance with the re
quirements of the law. 

65. ACCUMULATION OF CRARGES.-It may sometimes be ex
pedient, where the offenses are slight in themselves and it is 
deemed desirable to exhibit a continued course of conduct, 
to wait before preferring charges till a series of similar 
acts have been committed, provided the period be not UIl

reasonably prolonged; but, in general, charges should be 
preferred and brought to trial immediately or presently 
upon the commission of the offenses. Anything like an 
accumulation or saving up of charges, through a hostile 
animus on the part of the accuser, is discountenanced by 
the sentiment of the service. (Digest, p. 490, II, F, 2.) 

G6. DUPLICATION OF CUARGEs.-The duplication of charges 
for the same act or omission will be avoided except :when 
by reason of lack of definite information as to available 
evidence it may be necessary to charge the same act or omIS
sion as constituting two or more distinct offenses. 'When 
the samc act or omission in its different aspects is charged 
as constituting two or more offenses, the court, even tb.~ugh 
it arrives at a finding of guilty in respect of two or more 
specifications, should impose punishment only with ref
erence to the act or omission in its most important aspect, 
and if this rule be not observed by the court the reviewing 
authority should take the necessary action. Thus a soldier 
should not be punished for disorderly conduct and for as
sault when the disorderly conduct consisted in making the 
assault. And so a person subject to military law should 
not be charged under A. W. 61 for failure to report for a 
routine duty at a time included in a period for which he is 
charged with absence without leave under the same article; 
otherwise, when the duty is not a routine duty. Routine 
duties are those that are Tegularly scheduled, such as reveille, 
retrea.t, stables, fatigue, schools, drills, and parades, but do 
not include practice marches or other previously specially 
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appointed and important exercises of which the accused is 
chargeable with notice. 

67. CONSOLIDATION OF CHARGEs.-Ordinarily all the 
eharg~ against the accused should be consolida.ted into one 
set of charges, and one trial had upon the consolidated set 
instead of having two or more trials, on~ upon each set. To 
avoid taking up unnecessarily the time of a court with 
naiuor offenses, where charges are preferred for serious 
o1Fenses, there should not be joined with them charges for 
minor de.relictions unless the latter serve to explain the cir
Qumstances surrounding the serious charges. For instance, 
charges for desertion should not ordinarily be joined with 
charges for losing through neglect, Government property 
oismall value; nor should charges for willful disobedience 
01 the orders of a commissioned officer ordinarily be joined 
with charges for an absence from a routine duty. 

68. REFUSAL TO SUBMIT TO MEDIOAL TREATlIIENT.-An ofli· 
ee;r M soldia'may be charged fo-r refusing to submit to a surgical 
'6r-dental -operation or medical or dental treatment at the hands 
~of the militaryantho~itiesif it is designed to restore or increase 
his fitness for service and is without risk of life. 

A soldier who refuses to submit to a surgical operation that 
the attending snrgeon certifies is without risk to his life and 
is necessary for the removal of a disability that prevents the 
full perfi>rmance of any or all military duties that properly can 
be required of him will, for such refusal, be brought to trial by 
general court-martial; but if in any such case the attending 
surgeon is in doubt as to whether the proposed operation involves 
risk to life the soldier will not be brought to trial, but will be 
diseharged on surgeon's certificate of disability. (Par. 53, 
C. of 0., 1881-1915.) 

69. JOINT CHARGEs.-Where two or more persons jointly 
and in pursuance of a common intent commit a crime or 
offense which can be committed by a combination of persons 
acting in concert they may be separately charged and tried 
for such crime or offense or may be i2intly. chap;@.d and 
jointly tried. The actual presence of all of the accused 
persons at the actual commission of the offense is not neces
sary, for all who take part in the enterprise are equally 
guilty, though they may be absent from the place of actual 
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, commission of the offense with which they are charged. The 
fact that justice may require that different degrees of pun
ishment be awarded to the different parties constitutes no 
objection to such a joint prosecution. The mere fact of their 
committing the same offense together and at the same time, 
although material as going to show concert, does not neces
sarily establish it. Thus the fact that several soldiers have 
absented themselves together without leave will not, in the 
absence of evidence indicating a concert of action, justify 
their being arraigned together on a joint charge, for they 
may merely have been availing themselves of the same con
venient opportunity of leaving. Nor is desertion, unless in 
execution of a conspiracy, chargeable as a joint offense. 
(Digest, p. 484, II, D, 7.) In joint charges the form of 
the charge does not differ from that in other charges. The 
form of specification will read as follows: 

In that Private --, Company --, -- Infantry; Private 
--. Compa'ny '--, -- Infantry; and Private --, CoIll'
pany --, -- Infantry, acting jointly, and in pursuance of a 
common intent, did [here allege the offense in the language prescribed 
where the offEmse is committed by only one person]. 

The right of challenge (including the right to one separate 
individual peremptory challenge) may, of C11,rse, be exercised 
separately by each of the accused.:, 

70. CHARGES NOT TO BE PREFERRED UPON UNCORROBORATED 
CONFESSION.-Charges should not be preferred for an offense 
unless there is some evidence other than the confession of 
the accused that the offense has been committed. This ap
plies particularly in cases of fraudulent enlistment. The 
mere confession by the accused that he had prior service, or 
was under a certain disability at the time he enlisted, and 
concealed that fact, should not be made the basis for charges 
unless there is something confirming the confession. Charges 
should not be preferred in such cases until corroborating 
evidence that the offense was committed has been secured, 
or that, the existence of such evidence being ascertai.ned, 
the necessary steps to obtain it have"been taken. (See 
par. 225.) 

71. CHARGES FOR PRIVATE INDEBTEDNEss.-The military 
authorities will not attempt to discipline officers and sol
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diers for failure to pay disputed private indebtedness or 
claims-that is, indebtedness or a claim where, in the opin
ion of the military authorities, there is a genuine dispute as 
to the facts or law-nor will the military authorities attempt 
to decide such disputed indebtedness or claims. If the 
indebtedness is disputed the creditor should resort to the 
civil courts to establish the liability. If, in the opinion of 
the military authorities, the facts and law are undisputed and 
there appears to the military authorities to be a private 
indebtedness, and the officer or soldier does not claim to 
have a legal or equitable set-off or counterclaim to urge 
against it, an officer may be brought to trial if his failure 
is considered to be a violation of A. W. 95 or A. W. 96, 
and a soldier may be tried if his failure is considered to be 
a violation of A. W. 96, but no action will be taken by the 
military authorities to enforce payment. If an officer or 
soldier by his conduct in incurring the indebtedness or by 
his attitude toward it or his creditor thereafter reflect dis
cred,it upon the service to which he belongs, he should be 
brought to trial for his misconduct. If the facts and law, 

. in the opinion of the military authorities, are undisputed 
and there appears to the military authorities to be no in
debtedness, the department will take no further action. 
Where a soldier was largely indebted and failed to pay his 
indebtedness and the commanding office')' denied the soldier 
all pass privileges until the indebtedness was paid, it was held 
that such action on the part of the commanding officer con
stituted an attempt to enforce payment of the indebtedness 
and was contrary to the policy of the W'ar D.epartment and 
such action should be revoked. (Digest, p. 878, IV.) 

72. NUMBERING CHARGES AND SPECIFICATIONS.- 'Vhere 
there are several specifications under one article, the usual 
procedure is to place. them all under one charge, rather than 
to make several charges with one specification under each. 
vVhere there are several specifications under one charge they 
will be consecutivel:v numbered, and where there are several 
charges, the charges will be consecutively numbered. 

73. ADDITIONAL CHARGEs.-New and separate charges 
which are preferred after others have been preferred are 
known in military law as "additional charges." Such 
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charges may relate to pust transactions which were not 
Immvn by or brought to the attention of the person framing 
the original charges at the time they were preferred; or they 
illH.y, as is more frequent, arise from acts of the accused sub
sequellt to the time the original charges were preferred. Thus, 
if a.iter cMr'ges have been preferred he commits a "breach 
of arrest," an additional charge will properly be preferred in 
the case, and should be designated as an "additional" 
charge. Charges of this character do not re(juire a separate 
trial, but may and preferably should be tried by the same 
court that tries the origin3Jl charges, and at the same time, 
subj ect to the limitations regarding investigation alld service 
of charges contained in A. "V. 70. (See paragraphs 75, 76, 
'fGa, and 76'b, infra.) If practicable to consolidate the two sets 
of charges this should be done, otherwise the second set will 
be denominated " additional" charges. After the court has 
been duly sworn to try and determine" the matter now be
fore it" additional charges· which the accused has had no 
notice to defend and reguding which the right to challenge 
has not been accorded him,_ can not be introduced or the ac
cused required to plead thereto. Such charges must await a 
separate trial. (See Winthrop, pp. 225, 226.) 

74. RULES TO HE OnSERVED- IN I,LEADING.-(a) Statem-ent 
of cha1'ge.-The charge should be limited to a statement of 
the article violated,· as " Violation of the fifty-eighth article 
of war," or" Violation of th~ eighty-fifth article of war." 
Common law and statutory crimes, not sp-ecified in the Arti· 
cles of 'Var, over which courts-martial have jurisdiction, 
should, if not capital, be charged under A. W. 96. 

(0) Statement of 8pecificatio1t.~The specification DlUst 
be appropria:te to the charge. The offense must be: distinctly and 
accurately described in the specification a.nd the utmost care 
must be exercised that every element of the offense, a~ deno-unced 
at common: law (ll' in the article of war, or other statute, is set 
forth. (See form'S, Appendix 6.) More specifically, (1) the 
name, rank, title, and organization of the accused person1 if 
he belongs to the Arl11_y of the United. States,. will be stated; 
or if he is a civilian or other person not belonging to the Army 
of the United States, he will be so de-scribed that it appears 
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that he is a person subject to military law, or that he is by 
statute, or by the law of war, subject to trial by military 
tribunals j and (2) the facts that constitute the offense 
charged, and each element thereof, will be set out briefly, but 
clearly, together with the place and time of commission. 
The specification need not, however, possess the technical 
nicety of, or the same fullness of detail as is required in, an 
indictment at common law. In general, a bald statement of 
the facts in simple and concise, but accurate, language, in any 
such manner as to enable a. person of common understanding to 
know what is intended and for exactly what offense it is con
templated the accused be tried, is su:flicient j but this does not 
dispense with the requirement that every element of the offense 
must be set forth. The failure to set forth any essential ele
ment of the offense renders the specification defective. (See 
pars. 158a, and 158b, infra.) 
·,(e) ".Alternative Pleading.-A specification should not 
allege twOc offenses in the alternative. For example, an 
o.4Iense under A. W. 84 can not be charged by the words, " did 
sell or through neglect lose." 1£, as the result of an investi
gation; there is doubt whether the properly has been sold or 
lost, both offenses may be charged under separate specifica
tions. Care will be taken in every case where an article of 
war includes two or more offenses to see that each specifica
tion alleges but a single offense. (See Digest, p. 481, II, D, 
11,' d.) 

(d) Evidence Nat to Be Pleaded.-It is not technically 
good pleading in alleging an offense to state the circum
stances or evidence proving or tending to prove it, such as 
the acts, occurrences, and matters of description, ·which 
should properly form part of the testimony of witnesses; 
but there is no objection to stating very briefly in the speci
fication the immediate result or effect of the act charged as 
a circumstance of description illustrating the character and 
extent of the offense committed. For instance, in charging 
a striking or doing a violence to a superior officer under 
A. W. 64, it is allowable, in a case where the assault was 
fatal, to add in the specification, "thereby causing his 
death ", as indicating the measure of violence employed. 
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(Digest, p. 488, II, D, 14, a.) Unnecessarily pleading the U 

evidence" does not render the specification fatally defective. 
But circumstances thus alleged in detail, even though unneces
sarily, must be proved at the trial as alleged, or exceptions must 
be made in the finding. There is also danger of variance as to 
details between the specification and the proof. (See par. l5Sb, 
infra.) 

(e) Specific Art£cles, When Vsed.-When a crime or 
offense is specifically provided for in an article of war, the 
charge should regularly be laid under that article and not 
under the general article, A. W. 96. This rule is particu
larly to be observed when the crime or offense falls under an 
article which prescribes a fixed punishment. (See, how
ever, A. W. 37.) 

NOTE.-In charging offenses against cadets for violation of regula
tions of the Military Academy, the offense, If covered by a specific 
article applicable to cadets, will be laid under that article (G. O. 64, 
War Dept., 1906) ; otherwise it will be laid under the general article. 

(f) Forms for Oharges.-The forms for charges and 
specifications set forth in Appendix 6 cover most of the 
offenses that are tried by military courts and covered in the 
maximum-punishment order. These forms should be fol
lowed, in the cases to which they apply, but they are not 
mandatory. 

(g) Time and Place.-The allegations of the time and 
place of the commission of an offense should be stated as 
accurately as possible, but where the act or acts charged 
extend over a considerable period of time it may be necessary 
to cover such period in the allegation. . Thus, allegations of 
"from March to September, 1887 ", and "from May to 
October, 1888 ", have been countenanced in a case in which 
the accused was charged with the neglect of a duty that 
required continuous performance. (Digest, p. 486, II, D, 
10, b.) So, also, it is proper to allege that 'an offense was 
committed while "en route" between certain points. 
(Digest, p. 486, II, D, 9, b.) So where the exact time or 
place of the commission of the offense is not known it is 
frequently preferable to allege it as having occurred" on 
or about" a certain date or time, or " at or near" a certain 
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.10caEty, rather than to aver it as committed on a particular 
day or between two specified days or at a particular place. 
ThE!re is no defined construction to be placed upon the words 
" on or about" as used in the allegation of time in a specifica
tion. The phrase can not be said to cover any precise num
ber of days or latitude in time. It is ordinarily used in 
military pleading for the purpose of indicating some period, 
as nearly as can be ascertained and set forth, at or during 
which the o:ffenses charged are believed to have been com
mitted-in cases where the exact day can not well be named. 
And the same is to be said as to the use of the words "at 
or near" in connection with the averment of place. (Digest, 
p. 485, II, D, 9, a.) If the specification alleges the o:ffense 
to have been committed" on " a certain date or " at" a certain 
place, the court in its findings may, by exceptions and substi
tutions, find another date or place if the evidence supports 
such amendments, provided the new date or place is suf
ficiently near the one alleged that an injustice is not done 
the accused. In preparing several specifications under one 
charge, the time and place of the alleged o:ffense will be 
given in each specification. 

(h) Christian Name.-The Christian name of an accused, 
including his middle name or names, if any, in full, if known 
(if practicable, as appearing on his service record), will be used 
in preparing charges. In the case of a person in the military 
service the name used in the charges should correspond to 
that borne by the accused on his records or the Army register. 

(i) Charging under "Alias."-If the accused is known by 
two names, as where a soldier enlists under a name di:fferent 
from that under which he was known in his prior enlistment, 
both the heading of the charge and the specification will 
describe him under his true name and also under his assumed 
name as an alias. 

(j) General Prisoners.-In charging a general prisoner 
with an offense, the form of the charge will not be changed 
but the specification will read as follows: 

In that General Prisoner A-- B-- did [here allege the 
offense in the language prescribed when it is committed by an officer 
or soldier]. 
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It is not necessary to allege in the specification that the 
general prisoner was formerly a soldier, was tried by a 
general court-martial, and sentenced to dishonorable- dis
charge and a term of confinement, and that he committed the 
offense while serving such confinement. The words" general 
prisoner" necessarily import such facts. 

NOTE.----Genemi prisoners fire persons sentenced to dismissal or dis
honorable discharge find to terms of confinement at military posts or 
elsewhere. 

(k) Cl~ange of Grade.-Where the grade of accused h3.S 
changed since the commission of an offense, the specification 
will read as follows: 

In that Priyate A--B--, Company --,-- Infantry, 
then sergeant, Company --,-- Infantry, did, etc. 

(l) Written Papers and Om}, Statements.-A specification 
in alleging the violation of an order which has been given in 
writing, or of any written obligation-as an oath of alle
giance, parole, etc.-should preferably set forth the writing 
verbatim, or at least state fully its substance, and then clearly 
specify the act or acts which constitute its alleged violation. 
Oral statements should be alleged in as nearly the exact 
words as possible, but should always be qualified by the 
words "or words to that effect," or some similar expression, 
since proof will generally vary as to some word or words, 
particularly if some time has elapsed since the incident. A 
similar rule obtains in cases involving insubordinate or dis
respectful language. 

(m) Scandalous and Disgraceful Offenses.-In framing 
charges it is permissible, under the custom of the service, 
after alleging the facts in the specification, to add, "This 
to the scandal and disgrace of the military service." This 
form of charge is appropriate in cases of particularly dis
graceful conduct committed in the presence of a number of 
persons, especially civilians, or while the offender was in 
uniform, or under other circumstances resulting in pub
licity. 

(n) Desertion Followed by Fraudulent Enlistment.-En
listment by a soldier in desertion is fraudulent. Such soldier 
should be charged with desertion under A. W. 58, and with 
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fi'audulent enlistment undN' A. W. 54. (Cir. 28, War Dept., 
1908.) A fraudulent enlistment is no defense to a charge 
of desertion but is proof of such desertion, for a soldie.r can 
not be excused from repudiating a pending contract by sub
stituting another in its place. In such a cuse the status of 
desertion remains, notwithstanding the deserter's presence 
in the military service under a fraudulent enlistment, until 
he surrenders as a deserter or is apprehended as such. For a 
single desertion followed by a fraudulent enlistment, but one 
specification for desertion will be preferred, in addition to 
the specification for fraudulent enlistment. 

NOTE.-A. W. 28 constitutes a rule of evidence and is not a punitive 
article. 

(0) Larceny and Sale of Public Prope1·ty.-In cases of 
lal'ceny of property (not described in A. W. 94) where the 
accused has sold the stolen property, the charges should not 
include specifications alleging the sale except where the 
same has been made to an innocent party and constitutes such 
a fraud upon the purchaser as to warrant the preferment of a 
specification based upon such fraud. Proof of a subsequent 
sale of stolen property goes to show intent to steal, and, 
therefore, evidence of such sale should be introduced to sup
port charges of larceny, whenwer available. Larceny and 
sale of United States property in violation of A. W. 94 
should each be charged in separate specifications, since that 
article denounces both offenses. 

(P) lVording of Statute to Oe Followed.-Wherever prac
ticable the exact words of the articles of war will be fol
lowed. A person under the influence of intoxicating liquor 
which incapacitates him mentally or physically for the 
proper performance of duty is "drunk." Therefore, under 
A. 'V. 85 the word "drunk" will be used. So in charging 
other offenses involving drunkenness no other word or phrase 
will be used as a substitute for "drunk." Under such 
charges the court should not in its findings substitute such 
phrases as "under the influence of intoxicating liquor" and 
~, intoxicating" for "drunk." 

SECTION IL 
ACTION UPON CHARGES. 

75; SUBMISSION OF CHARGEs.-Charges for trial by conrts
martial may be preferred by any person subject to military law. 
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(A. W. 70.) They will be preferred only when the person prefer
ring them either has personal knowledge of, or has investigated, 
the "matters set forth therein, and from such knowledge or in
vestigation is of the opinion that there is reasonable ground for 
believing that an offense has been committed, that the accused 
is guilty of the offense, and that the offense can not be properly 
or adequately dealt with in any other manner. All charges and 
specifications must be signed by a person subject to military law, 
and under oath either that he has personal knowledge of, or has 
investigated, the matters set forth therein, and that the same are 
true in fact, to the best Qf his knowledge and belief. (A. W. 70.) 

All charges for trial by courts-martial will be prepared in trip
licate, using the prescribed form of charge sheet for each of the 
three copies. Should the space on the charge sheet be insuffi
cient to accommodate all the charges and specifications proposed, 
such additional sheets of ordinary paper will be used as may be 
required. In the preparation of charges care will be taken to 
observe the provisions of paragraphs 62, 63, 64, 65, 66, and 67, 
supra. The charges and specifications will be signed as indi
cated in the form on the prescribed charge sheet (see form, Ap
pendix 5), and the affidavit thereto, in substantially the pre
scribed form, will be sworn to before any officer, civil or milia 
tary, authorized to administer oaths (see, as to the competency 
of military officers to administer oaths, par. 138, infra), and will 
be forwarded, containing a list of known witnesses both for 
and against the accused, mentioning where they may be found, 
and a memorandum of any documentary evidence bearing upon 
the case which may be obtainable, to the commanding officer 
immediately exercising summary court-martial jurisdiction over 
the command to which the accused belongs or pertains. 

NOTE.-The affidavit to the charges must state positively either 
that (1) the affiant preferring the charges has personal knowledge 
of the matters set forth tJherein, or else (2) that he has investigated 
them and has thus satisfied himself of the facts. It must clearly ap· 
pear upon which ground he places his statement of the truth of the 
facts alleged in the charges and specifications. He is not to be per
mitted to say alternatively, as to any particular specification, that he 
either has personal knowledge or has investigated. Such an indefinite 
statement is wholly insufficient to satisfy the requirements of A. W. 7C, 
and will not be accepted. 
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He may, however, base some of the allegations in a specification, 
or some of the specifications, on his personal knowledge, and others 
upon his investigation of the facts. In such cases he will, in the 
affidavit, state which are based upon personal knowledge, and which 
upon investigation. 

76. Receipt of Chal'ges-Action.-Upon receiving charges pre
ferred for trial by court-martial, a commanding officer will ex
amine them for the purpose of determining whether, on their 
face

(a)	 They are (1) signed by a person subject to military 
law, and (2) under oath, in substantially the pre
scribed form, either that the person preferring them 
has personal knowledge of, or else that he has in
vestigated, the matters set forth therein, and that 
the same are true in fact, to the best of his knowl
edge and belief, as required by the seventieth article 
of war; 

(b)	 That the accused therein named (1) is a person sub
ject to military law and (2)' belongs or pertains to 
his command; 

(c) That the charges and specifications are substantially 
in the prescribed forms (see forms, Appendices 5 
and 6); 

(d)	 That each specification (1) states an offense cogniz
able by a court-martial and (2) is laid under the 
appropriate article of war; and 

(e)	 That the specifications and charges are drawn in 
substa ntial conformity with the requirements of 
paragraph 74, supra. 

In case the charges do not appear, on their face, to be signed 
by a person subject to military Jaw, or if they are not properly 
signed and sworn to, or are not in proper form, or appear to be 
defective or irregular in any other way, the commanding officer 
may return them for correction, or consideration, and may permit 
them to be withdrawn or amended, or new or additional charges 
or specifications to be preferred. In case the accused does not be
long or pertain to his command, the commanding officer may 
either return the charges, or transmit them through channels to 
the commanding officer immediately exercising summary court
martial jurisdiction over the command to which the accused be
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lang's or pertains, or mas take such other proper action as cir
cumstances may require, or superior authority may direct. 

76a. Investigation of Charges.-If the charges andspecifica
tion5 (1) appear to be in proper form, and (2) properly to allege 
olle or more offenses cognizable by a court-martial, against an 
accused, who is (3) a person subject to military law, and (4) 
belongs or pertains to his command, the commanding officer so 
l'eceiving them will proceed as follows: 

1. If the accused is not an officer, and it a.ppears to the 
commanding officer that the charges are trivial or 
inconsequential, he may disregard them; otherwise, 

2. He will consider whether the case presented is one 
which he can properly dispose of under the one hun
dred and fourth article of wa.r; and, if so, he 
will so dispose of it. (8ee par. 336a, infra.) Other
wise, he will investigate it, as follows: 

3. He will	 cause the person preferrmg the charges, to
getherwith all available witnesses mentioned in 
the memorandum in the charges, and also the 
accused, and any available witnesses desired by 
the accused, and any other a.vailable witnesses 
of whom he may learn, to appear before him 
at a stated time (to be fixed either by standing' 
orders or otherwise), at his office or headquarters, 
or other available place, within the next twenty
four .hours (except in the case of an intervening 
Sunday or holiday, and then within the next 
succeeding 24 hours thereafter), with all avail
able documentary evidence, including the service 
record of the accused, and will there informally 
investigate the charges, substantially in the same 
manner as upon a hearing before a summary 
court. The witnesses (except the accused) will be 
sworn, but no record will be made of the testi
mony, and no counsel will ordinarily appear either 
for the accused or for the prosecution (although 
in exceptional cases an available defense counsel 
of a general or special court-martial,or other coun· 
sel, may be permitted by the commanding officer. in 
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his discretion, to appear for the accused, and a trial 
judge advocate of a general or special court-mar
tial, or other officer, for the prosecution). At such 
investigation full opportunity will be given to the 
accused to cross-examine the witnesses whose state
ments are unfavorable to him, and to present any
thing he may desire in his own behalf, either in 
defense or mitig'ationj and all available witnesses 
requested by the accused will be called and ex
amined. The commanding officer will, befon~ reo 
ceiving any statement by the accused, carefully 
warn him that it is not necessary for him to make 
any statement with reference to the charges 
against him, but that, if he does make one, it may 
be used against him. (See par. 225b, infra.) 

NOTE.-If exigent circumstances make it im
practicable for the commanding officer to conduct 
any particular investigation himself, he may or
der it to be made by the second in command, or 
by such other officer as he may designate on ac· 
count of rank, experience, and attainments. 

4.	 If, and whenever, upon such investigation, it appears to 
the commanding officer that the charges can prop
erly be disposed of by him nnder the one hundred 
and fourth article of war, he will so dispose of 
them. 

5.	 If, and whenever in the course of such informal investi
gation, it a.ppears to him that the charges can n9t 
properly be disposed of under the one hundred and 
fourth article of war, but are within the jurisdic
diction of a summary court-martial within his 
command, and can properly be disposed of by trial 
by such court, and that there is probable cause for 
trial, he will thereupon immediately, without 
further investigation, refer the charges to a sum· 
mary court-martial for trial. 

6.	 If, upon such iniormal investig'ation, it appears to the 
commanding officer that there is no substantial 
evidence tending to show that an offense has been 
committed, or no substantial evidence tending to 
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show that the accused is guilty of the offense 
charged, he (unless the accused is an officer, and 
such commanding officer is not himself the officer 
exercising general court-martial jurisdiction over 
the command) will dismiss the charges; but if, in 
any case, he finds there is substantial evidence 
tending to show that the accused (whether or not 
probably guilty of the offense, or some of the of. 
fenses charged) is guilty of some other offense or 
offenses, he may permit new or additional or 
amended charg'es to be preferred (or may himself 
prefer them), and proceed as if such new or addi
tional or amended charges had been among the 
ones originally before him. 

7. If either 
(a)	 The accused is an officer, and, upon such in

formal investigation, the commanding of
ficer is of opinion (1) that the charges are 
not such as can be disposed of under the one 
hundred and fourth article of war and (2) 
that trial by a general court-martial will 
probably be necessary; 

or 
(b)	 The accused is any person subject to military 

law other than an officer, and upon such in
formal investigation the commanding officer 
is of opinion that (1) an offense has been 
committed, and that (2) there is substan
tial evidence tending to show that the ac
cused is probably guilty, and that (3) the 
charges are not such as can be disposed of 
under the one hundred and fourth article of 
war, or (4) by trial before a summary 
court-martial within his command, and that 
(5) trial by special or general court-mar
tial will probably be necessary; 

he will either himself proceed with the investiga
tion either then or at such other convenient time 
and place as he may de1lermine, or else he will refer 
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the charges for further investigation to the sum
mary court officer of the command, or to some other 
officer (other than the officer, if any, preferring the 
charges) whose rank, experience, and qualifications 
are such as to fit him for the performance of this 
important judicial duty. 

NOTE.-If snch commanding officer is him
self the officer exercising general court-martial 
jurisdiction over the command, he will proceed in 
case the accused is an officer, in the same way 
as if the accused were not an officer. No author
ity inferior to the officer exercising general 
court-martial jurisdiction over the command will 
dismiss properly drawn charges against an 
officer, except upon disposing of them by pun
ishment under the l04th Article of War. 

8.	 The officer so proceeding with the investigation 
(whether the commanding officer himself or an· 
other officer) will examine all available witnesses 
arid documentary evidence in the same manner 
hereinbefore directed in clause No. 3 of this 
paragraph, except ,that he will, upon such exam
ination, reduce the material testimony given by 
each witness, on direct examination and on cross
examination, to a clear, succinct statement or sum· 
mary (for form, see Appendix 18), which, in the 
presence of the accused, will be read over to the 
witness and signed and sworn to by him. When 
it is not practicable to obtain personal testimony 
from any distant witness, whose testimony is 
deemed material, either for the prosecution or for 
the defense, a signed written statement from such 
witness will be obtained by the investigating 
officer, if practicab}e, of the testimony which the 
witness would give if present, and will be shown 
to the accused, and included with the summaries 
of the testimony of the witnesses examined in per
son, among the documents returned with the re
port of the investigation. Any available papers 
or documents which may serve to throw light on 
the case will be likewise shown to the accused, 
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and returnen with the reptlrt of the investigation. 
Any statement made by the accused will likewise 
be reduced to writing, and will be read over to 
him, and he will be offered an opportunity to sign 
it, if he so desires, but he will not be required to 
do so, and will be advised that it is not necessary 
for him to do so. Care will be taken to insure 
that the accused is fully advised of the nature of 
the offense, or offenses, charged against him, and 
of all his legal rights in the premises. 

An officer charged with the important duty of 
investigating charges for trial by court-martial 
will maintain throughout the investigation an at· 
titude of judieial fairness, the object of his inves
tigation being to prevent unjust or unnecessary 
trials quite as much as to establish the existence 
of facts upon which the accused may properly be 
brought to trial. 

9.	 If the commanding officer shall determine, in accord
ance with the provisions of clause 7, supra, of this 
paragraph, either to proceed further with the in
vestigation himself or to refer the charges for 
further investigation, he will came the accused, 
in any case where he finds indications of mental 
defect, derangement, or abnormality, to be brought 
before a medical officer (who shouLd be a psy
chiatrist, if one be reasonably available) for ex
amination as to his mental condition, such exami
nation to concern itself solely with the mental 
capacity and condition of the accused, with a view 
to learning whether he suffers from any mental 
defect or derangement marking him as either tem
porarily or permanently abnormal or peculiar from 
the medical point of view. In such medical exami
nation no attempt will be made to define his legal 
responsibility for crime or to apply any leg'al tests 
or definitions, but the examination will be directed 
solely to ascertain whether in his mental condition 
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there is any feature of alnwrmality which rend.en 
him not susceptible to ordinary human motives or 
appreciations of right or W1.'ong, or to the nomw.} 
control of his actions, and as to whether he i3 
cs.pable of conducting his defense intelligently. 
The medical examiner should, however, endeavor 
to ascertain, and should consider and weigh, the' 
accused's mental condition at the time of the act 
charged, as well as at the time of such examilla
tiun, The medieal officer will report the result 
of such exam.ination to the investigating officer in 
writing, stating his opinion as to the subjects to 
be considered by him as hereinbefore pl'escribed, 
and giving his reasons for his opinions and con
clnsions; and, if he is of opinion that there is 
subl;\tantial reason to doubt the accused's mental 
normality and considers that a further inquiJ.'y 
into his history is desirable, he. may so recommend. 
His report will be inc1.nsed by the investigating 
oilicer, with the other papers in the case. 

10; The investigating officer will, if practicable, complr.te 
the investigation within 24 hours, or else a~ 

promptly as circumstances will permit, and (if he 
is not himself the commanding officer) will submit 
his report in writing to the authority appointing 
him, inclosing the summaries of the testimony of 
the witnesses and all the papers mentioned in any 
of the foregoing clauses of this paragraph, and 
recommcilding the disposition which he believes 
should be ma-rle of the case. His report will be 
in the farm of an original communication, carry
ing the other documents mentioned as inclosures 
thereto) and will not be made as an indorsement 
on the charges, on whieh no ind<lrsement will be 
made. The report will also include a reference to 
any kn{)wn document or other matter of evidence 
not inclosed, bui which it is believed may become 
important or necessary in the ease; and will also 
include a statement of aU explanatory or extenu
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ating circumstances which shall have come to the 
attention of the investigating officer. 

NOTE I.-When the officer immediately exer
cising summary court-martial jurisdiction over 
the command. to which the accused belongs or 
pertains is the officer preferring the charges, he 
will cause them to be investigated by some officer 
other than himseif before reaching a decision as 
to their disposition; except (1) in the case of 
new or amended or additional charges preferred 
by him as a result of an investigation conducted 
by llim or under his direction, or (2) where he 
decides to dispose of them under the one hundred 
and fourth article of war or to refer them for trial 
to a summary court-martial within his jurisdic
tion; or that (3) when the officer preferring 
the charges is the only officer with the command 
and is of the opinion that the case is one for spe
cial or general court-martial he may himself in
vestigate the charges and make the prescribed 
report. 

NOTE 2.-The report of the investigation, 
summaries of the testimony of the witnesses, re
port, if any, of the medical officer, and all other 
papers prepared in connection therewith and in
dorsements thereon, will be upon paper of legal
cap size; and, if in typewriting, will be prepared 
in triplicate. If in longhand, only originals will be 
prepared, without copies, and in case of ulti 
mate reference to a special or general court
martial for trial, two copies will be prepared at 
the headquarters at Which the reference for 
trial is ordered. 

NOTE 3.-Bulky reports or official documents 
will not ordinarily be appended or copied, but 
listed, and the place where they may be found 
stated in the report. 

11.	 From this investigation the commanding officer will 
decide what disposition is to be made of the 
charges, and will either (1) dismiss them (unless 
the accused is an officer and the commanding officer 
is not himself the officer exercising general court
martial jurisdiction over the command), (2) dis
pose of them under the one hundred and fourth 
article of war, (3) refer them for trial to a sum
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mary	 court-martial within his jurisdiction, or 
(4) furward them for action by superior authority 
(unless he himself has power to convene a special 
court-martial or a general court-martial, in which. 
case he will consider and dispose of them as here
inafter prescribed in the next succeeding clause of 
this paragraph and in par. 78, infra). Unless 
such commanding officer is the accuser or prose
cutor of the person to be tried (or unless the 
accused is an officer), he will not ordinarily 
fOl'ward charges to superior authority, except 
in cases where he desires to recommend trial 
by a court-martial not within his competency to 
appoint j all other cases he should dispose of with
out l'eference to higher authority. Action for
warding the charges to superior authority will be 
in the form of an indorsement on the report of the 
investigating officer, forwarding the report with 
all accompanying papers, and inclosing the 
charges, with his recommendations as to the dis
position thereof, and with a statement of any ex
planatory or extenuating circumstances whicp. may 
have come to his attention (except that, in case 
the commanding officer has himself completed the 
investigation, such communication to superior au
thority will be in the form of an original com
munication embodying his report of the investiga
tion, with his recommendations and statement of 
any explanatory or extenuating circumstances, 
and inclosing the summaries of the testimony of 
the witnesses and the other papers and documents 
and the report, if any, of the medical officer, as 
hereinbefore prescribed for the report of the in
vestigating officer, and also inclosing the charges), 
and inclosing any available evidence of any pre
vious convictions of the accused proper to be con
sidered under paragraphs 306 and 307, infra, in 
conformity with the requirements of paragraph 306. 

12.	 Each commanding officer superior to the one imme
diately exercising summary court-martial jurisdic

21358°-20--5 
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tion over the accused, into whose hands· charges 
may officially come, will either dismiss them, dis
pose of them under the one hundred and fourth 
article of war, refer them for trial to a court
martial within his jurisdiction, or forward them 
to the next superior authority exercising court
martial jurisdiction over the command to which 
the accused belongs or pertains, as the circum
stances may appear to require. (See par. 78, 
infra.) 

NOTE.-A. W. 70, as amended by the code of 1920, provides (a) 
"No charge will be referred for trial until after a thorough and im
partial investigation thereof shall have been made"i and (b) 
II Charges and specifications must be signed by a person subject to 
military law, and under oath either that he has personal knowl
edge of, or has investigated, the matters set forth therein, and that 
the stlme are true in fact, to the best of his knowledge and belie!." 

Taking these two statutory provisions together, they prohibit (1) 
reference of any charges for trial without prior investigation (which 
will be conducted in accordance with the provisions of the preceding 
paragraph to which this note is appended), and (2) any commallding 
officer from directing charges to be preferred against any persoll, 
since he can not properly direct anyone to make the oath to the 
charges required by the statutI). lie may, however, of course, direct 
that any facts or the conduct of any person be looked into with a 
view t. determining whether grounds exist for preferring charges. 

7Gb. FURTHER INVES'I'IGATION OF GENERAL COURT-MARTIAL 

CHAHGEs.-Before directing trial of any charge by general 
court-martial or military commission, the convening author
ity will refer it to his staff judge advocate for consideration 
and advice. (A. W. 70.) Should the investigation of the 
charges appear not to be complete and satisfactory, the 
charges may be returned for further investigation, to be 
conduded, reported, considered, and acted upon in like man
ner as the original investigation; or, in a proper case, the 
necessary further investigation may, when practicable, be 
conducted ill like manner by the staff judge advocate, an 
inspector, or other suitable officer. Should any charge or 
specification appear to be improperly drawn, the staff judge 
advocate may secure its correction or the substitution of an
other through direct correspondence or personal interview. 
The staff judge advocate may, over the signature of the 
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person preferring the charges, and without any new oath 
thereto, make corrections in the phraseology of any charge 
or specification, by addition, substitution, or elimination, 
whenever such correction does not change the substantive 
character of the charge or specification, as preferred by the 
person signing it. He may also properly advise that new or 
substituted specifications and charges, based upon the indi
cated competent evidence, be preferred. When the charges 
are returned QY the staff judge advocate to the convening 
authority he will in writing over his signature (or over the 
signature of an assistant staff judge advocate, with an indication 
of approval or disapproval and any further comment or recom· 
mendations, signed by the staff judge advocate) advise the lat 
ter (1) whether or not they are correct and complete in form, 
and (2) appropriate to the indicated competent evidence in 
the case; (3) whether or not, in his opinion, a prima facie 
case, justifying trial or other proceedings, exists; (4) whether 
each specification states an offense cognizable by court-martial j 
(5) whether the indicated oompetent evidence justifies trial on 
each of the several specifications and charges, and, if not on all, 
then on which ones; (6) whether any, and if so what part, of the 
evidence, contained in the summaries of the statements of the 
witnesses or documents or other evidence submitted is incompe
tent or improper to be introduced as evidence at the trial for 
any reason; (7) whether, in view of the report, if any, of the 
medical officer to the investigating officer, or on any other 
grounds, there is reason to believe that the accused may be men
tally defective or deranged, either temporarily or permanently; 
(8) the age of the accused; and will recommend the disposition 
which he believes should be made of the case, including particu
larly whether it should be: 

1. Dismissed without trial or further proceedings; 
2.	 Disposed of under the one hundred and fourth article 

of war; 
3. Referred for trial to a summary court-mm:tial; 
4.	 Referred for trial to a special court-martial (either 

under the second proviso to A. W. 12, or other
wise) ; 

6. Referred for	 trial to a general court-martial (or to a. 
military commission); 
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6.	 Disposed of by taking proper steps looking to the dis
charge of the accused, if an enlisted man, under 
the provisions of Army Regulations, in case of in
dicated mental defect or derangement, or in other 
proper cases; or if the accused be an officer or per
son subject to military law other than a soldier, by 
taking proper steps looking to his dismissal, drop
ping from the rolls, or other proper procedure; and 
also 

7.	 Whether a medical board should be convened under 
the provisions of paragraph 76c; and 

8.	 Whether the charges should be retained for further 
investigation, or pending the recovery of the ac
cused from illness or from temporary mental de
rangement, or for any other purpose; or 

9.	 The accused should be surrendered for trial to the civil 
authorities, or the Cll.se disposed of in any other 
manner than in one of the ways above mentioned; 
and 

10.	 In case he recommends separation of the accused from 
the service without trial, on account of indicated 
mental defect or derangement, whether (and if so, 
what) relatives or civil authorities should be ad
vised. 

He will also submit a form of order designed to carry his 
recommendations into effect. 

76c. Appointment of Medical Board by Convening Author
ity.-Before directing the trial of any charge by general court
martial or military commission the convening authority may, in 
his discretion, either before or after receiving the advice of his 
staff judge advocate upon the charges, cause a medical board to 
be convened to examine the accused, and will do so in every case 
where it appears to him, either in view of the report, if any, of 
the medical officer under paragraph 76a, supra, or on any other 
grounds, that there is reason to believe that the accused may be 
mentally defective or deranged, either temporarily or perma
nently. Such medical board will consist of such number of medi
cal officers, not less than three, as the convening anthority may 
see fit, at least one ofwhom shonld, if practicable, b~ a psychia
trist or expert in mental diseases. There is Illf legal objection 
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to the appointment as a member of such board of the medical 
officer or psychiatrist, if any, who examined the accused under 
the provisions of paragraph 76a, supra. Such board will pro
ceed as promptly as practicable to examine the accused, and will 
take the accused under its personal observation for such reason
able ,length of time as may be necessary. It will take into con
sideration the report, if any, of the medical officer under para
graph 76a, supra, and any other available information bearing 
upon the purposes of the investigation, and may in case of 
doubt extend the examination to written inquiries directed to 
probation officers, physicians, clerg-ymen, school and prison 
authorities, mayors, postmasters, etc., as well as to relatives 
and friends of the accused, for the purpose of developing 
from any sources which it deems trustworthy any informa
tion that may aid it in its investigation. Their examination 

,and investigation will be directed to, and concern itself solely 
with, the same matter as an examination by a medical officer 
under paragraph 76a, supra, viz, the determination of the mental 
capacity and condition of the accused, with a view to learning 
whether he suffers from any mental defect or derangement 
marking him as either temporarily or permanently abnormal or 
peculiar from the medical point of view. The board will make 
110 attempt to define or determine the leg'al responsibility of the 
accused for crime, or to apply any legal tests or definitions; but 
the examination will be directed solely (like that of an exami
nation by a medical officer under par. 76a, supra) to ascertain
ing whether in the accused's mental condition there is any fea
ture of abnormality which renders him not susceptible to ordi
nary human motives or appreciations of right or wrong, or to 
the normal control of his actions, and as to whether he is capable 
of conducting his defense intelligently. The board will, how
ever, endeavor to ascertain, and will consider and weigh the ac
cused's mental condition at the time of the offense charged, as 
well as at the time of the board's examination. 

The medical board will make a written circumstantial report 
of its examination and investigation to the convening authority, 
appending thereto all such written evidence and documents as it 
may have considered. Such report will state its opinion as a 
board, or individually if there is any difference of opinion, as 
,to the subjects to be considered by it as hereinbefore prescribed, 

69 



,. 76c CHAPTER VI. 

and giving its reasons for its opinions and conclusions, and 
stating its conclusions as to the mental condition of the accused 
at the time of the act charged and at the time of ih examination 
of him, with reference to any form of mental derangement, defect, 
or other mental abnormality; but will not attempt to determine 
the accused's legal responsibility nor to apply any legal defini
tion of insanity or the like, the members confining themselves to 
the facts of the accused's mental condition as viewed by them 
as medical men. The report should include in its description of 
the accused's mental condition (both as to the time of the al
leged commission of the offense and as to the time of their 
examination of the accused) an opinion as to whether he lacked 
the ordinary understanding of right and wrong and whether 
he lacked the ordinary capacity to control himself from wrong 
actions. 

It should also specifically express an opinion as to whether or 
not he is capable of conducting his defense intelligently; on 
this point the inquiry relates particularly to the time of trial 
and should consider whether the accused is mentally capable of 
communicating intelligently with his counsel, of understanding 
the nature of the proceedings, and of doing the things necessary 
for an adequate presentation of his defense. 

If the opinion or report, or any material part thereof, is 
founded upon information received by correspondence or inter
views, with third persons, the report will specifically so state, 
noting briefly the data so obtained, and will mention the persons 
giving such material information, 6Vith their names and ad· 
dresses, so that the convening authority as well as (in case of 
ultimate reference of the charges for trial) both the trial judge 
advocate a.nd the accused and his counsel may be informed 
thereof, to enable them to make further inquiries and to summOll 
such persons for examination at the trial if desired. 

The convening authority upon the receipt of the report of the 
medical board will refer it to his staff judge advocate for con
sideration and advice in connection with the other papers in the 
case, and may in cases where mental defect or derangement of 
the accused, either temporary or permanent, is indicated, and 
where, except for such indication, reference of the charges for 
trial would be properl take action as follows l as he may deter
mine: 
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1.	 If he concludes that the accused is at the time not 
capable of conducting his defense intelligently, but 
that after a reasonable lapse of time the accused will 
become capable of so doing, he may direct that fur
ther action on the charges be snspended for the time 
being, pending such further action as he may after
wards determine. 

2.	 If he concludes that the accused, whether or not at the 
time capable of conducting his defense intelligently, 
is a person of such mental a.bnormality that the pur
poses of justice and discipline will not be well served 
by his trial and punishment, and that his further 
continuance in the military service will be detri
mental to the service, he may properly direct that 
further action on the charges be suspended and that 
proper steps be taken looking to the discharge or 
retirement of the accused or his commitment to St. 
Elizabeths Hospital, or take such other steps as may 
be appropriate. 

3.	 If he concludes that the accused, whether or not capa
ble of conducting his defense intelligently, was at 
the time of the offense charged in such an abnormal 
mental condition that there is no probable ground 
for finding him guilty, by reason of probable lack of 
criminal intent as defined in subparagraph (g) of 
paragraph 219, infra, he may properly direct that 
the charges be dismissed, and should take such 
further steps, if any, as the facts may suggest. 

4.	 If he refers the charges for trial he will cause the 
report of the medical board and one copy thereof to 
be sent to the trial judge advocate with the charges 
and the other accompanying papers. (See par. 219, 
infra.) 

NOTE.-In case the accused is, without trial, discharged under 
Army :Regulations or otherwise separated from the service or 
retired because of indicated mental qefect or mental derange
ment, The Adjutant General will so notify such person's rela
tives and any other proper local civilian authorities with a view to 
enabling measures to be taken, if desired, for the proper care 01 
such person and the protection of the public. To that en.d, a conven· 
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ing authority directing proceedings taken with a view to the sepa
ration from the service without trial of an accused person because 
of such indicated -mental defect or derangement will so advise The 
Adjutant General, giving any available information as to the rela
tives of the accused and as to local civilianoflicers who should 
properly be so notified. 

77a. Prompt Action Required.-When any person Sllbject to 
military law is placed in arrest or confinement, immediate steps 
will be taken to try the person accused or to dismiss the charges 
and release him. Any officer who is responsible for unnecessary 
delay in investigating or carrying the case to a final conclusion 
shall be punished as a court-martial may diroot. (A. W. 70.) If a 
person held for trial by a general court-martial is placed in arrest 
or confinement, the commanding officer will, within eight days 
after the accused is arrested or confined, if practicable, forward 
the charges to the officer exercising general court-martial juris
diction and furnish the accused a copy of such charges. If the 
same be not practicable he will report to superior authority the 
reasons for delay. 

NOTE.-The provision: of the law making any officer who is re
sponsible for unnecessary delay in investigating or carrying a case 
to final conclusion punishable at the discretion of a court-martial 
(A.	 W. 70) was introduced by the code of 1920. 

77b. Service of Charges and Other Papers on Accused..-The 
trial judge advocate will cause to be served upon the accused 
a copy of the charges upon which trial is to be had, together 
with the order of reference for trial and the report of the 
investigating officer, with the summaries of the testimony of 
the witnesses and any exhibits thereto, and the report, if any, of 
the medical officer on the preliminary examination, and, all other 
inclosures and indorsements thereon, including the report of 
the staff judge advocate and the report, if any, of the medical 
board under paragraph 76c, supra. A failure so to serve such 
charges·will be ground for continuance unless the trial be had 
on charges theretofore otherwise officially furnished the accused. 
(A. W. 70.) 

78. DETERMINATION OF PROPER TRIAL COUllT.-\Vhen an 

officer who exercises court-martial jurisdiction receives 
charges against any person subject to military law, or triable 
before a military tribunal under the law of war, it is his duty 
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to consider whether such trial should be by summary, 
special, or general court-martial, or other military tribunal. 
Subject to jurisdictional limitations, he should not withhold 
charges from trial by special or summary court solely for 
the reason that the maximum limit of puniShment is beyond 
the jurisdiction of such courts to impose. An officer compe
tent to appoint a general court-martial may, when in his judg
ment the interests of the service shall so require, cause any 
particular case to be tried by a special court-martial notwith
standing the limitations upon the jurisdiction of the special 
court-martial as to offenses set out in A. W. 13; except that the 
limitations upon jurisdiction as to persons and upon punishing 
power set out in A. W. 13 must be observed. (A. W. 12.) 
On the other hand, he should not refer to a special or sum
mary court offenses which, by reason of their inherent grav
ity, or of the circumstances surrounding their commission, 
merit greater formality of trial or more condign punishment 
than is found in the procedure or juriSdiction of such courts. 
As a general rule no case should be tried by a special or 
general court-martial in which, under the apparent cir
cumstances of the case, adequate punishment can be imposed 
by a summary court-martial j and no case should be tried 
by a general court-martial in which, under the apparent 
circumstances of the case, including the previous military 
record of the accused, adequate punishment can be imposed 
by a summary or special court-martial. Beyond this no 
fixed rule can be laid down and the matter must be decided 
after careful consideration by commanding officers, with the 
benefit of the advice of their staff judge advocates. 

79. DISPOSITION OF COPIES OF CHARGEs.-(a) When trial 
is to be had by summary court martial the original charge 
sheet (see par. 75, supra), will be completed as the record of 
trial. This record will be delivered to the adjutant who 
will, after noting the necessary data on the pay card of the 
accused, initial it in the place provided and transmit it to 
the company or other commander, who will, after making the 
necessary entries on the service record, initial and return it to 
the commanding officer who appointed the COUTt, in whose office 
it will be carefully preserved. A certified copy thereof will 
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be forwarded to The Adjutant General of the Army by the 
adjutant with the memorandum of transmittal of reports 
of changes for the day upon which the sentence was ap
proved, for file with the record of the accused. The re
maining copy duly certified will, with the least practicable 
delay, be transmitted as the required report of trial to the 
officer exercising general court-martial jurisdiction over the 
command, there to be filed in the office of the staff judge advo
cate until the statistical information required for the annual 
report of the staff judge advocate has been secured, when it 
may be destroyed. 

(b) When trial is to be had by special or general court
martial the charges with the order of reference for trial 
indorsed thereon, together with the report of the investigating 
officer with the summaries of the testimony of the witnesses 
and the report, if any, of the medical officer on the preliminary ex
amination and all other inclosures, and indorsements thereon, 
including the report of the staff judge advocate, and the re
port, if any, of the medical board under paragraph 76c, supra, 
and one copy of such charges and of such order of reference 
and of all such other papers and documents will be referred 
to the trial judge advocate direct, the copy to be furnished 
by him to the accused (see par. 77b); and the other copy 
will be used for record purposes in the office of the officer 
appointing the court. The originals will be returned by the 
trial judge advocate with the record of the trial to the officer 
appointing the court, and in the case of a general court-martial 
will be forwarded with the record of trial to the Judge Advo
cate General. 

80. SERVICE OF CHARGES UPON AocusED.-In order that 
the accused may ha.ve sufficient time to prepare for his de
fense it is provided by A. W. '70 that in time of peace no 
person shall, against his objection, be brought to trial be
fore a general court-martial within a period of five days sub
sequent to the service of charges upon him. (See par. 79b. 
supra.) 
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SECTION 1. 

THE MEMBERS. 

81. PLACE OF MEETING-DuTIES OF MEMBERs.-The au
thority appointing a general or special court-martial desig
nates the place for holding the court, hour of meeting, the 
members of the court, including the law member for every 
general court-martial (A. W. 8), the trial judge advocate and 
his assistants, if any, and the defense counsel and his assistants, 
if any. A general or special court-martial assembles at its 
first session in accordance with the order convening it; there
after, according to adjournment. Courts will be assembled 
at posts or stations where trial will be attended with the least 
expense. A member stationed at the place where the court 
sits is liable to duty with his command during adjournment 
from day to day. Subject to any instructions that may be 
given by the authority that appoints the court, the court will 
determine the hours of holding its sessions. 

Sla; Appointment of Law Member for General Courts-Mar
tial.-The authority appointing a general court-martial shall 
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detail as one of the members thereof a law member, who shall 
be an officer of the Judge Advocate General's Department, except 
that when an officer of that department is not available for the 
purpose the appointing authority shall detail instead an officer 
of some other branch of the service selected by the appointing 
authority as especially qualified to perform the duties of law 
member. 

NOTE.-For the duties of a law member of the court, see infra, 
paragraph B9a, " Duties of the Law Member." 

As to his rank, see supra, pal"agraph 12 (c). 

82. UNIFORM.-For regulations regarding uniform to be 
worn by members of courts-marbal, the trial judge advocate, 
the assistant trial judge advocates, the defense counsel, the assist· 
ant defense counsel, the accused, and witnesses, see Regu
lations for the Uniform of the United States Army. In any 
case of doubt (as where the court consists of members but 
recently mustered into the service), the president of the court 
will designate the uniform in the notice sent to members, 
trial judge advocate, and defense counsel, and to their assist· 
ants, if any, notifying them of the place and hour of meeting 
of the first session. 

83. SEATING OF COURT.-'When the court is really to pro
ceed it is called to order by the president. Members will be 
seated according to rank, alternate1y to the right and left 
of the president; except that the law member of a general 
court-martial (if he is not the president nor the next ranking 
member) will be seated next to the president, on the left. The 
trial judge advocate, the defense counsel, the assistant trial 
judge advocates, and the assistant defense counsel, the accused, 
and his counsel, are seated so as to be most easily seen and 
heard by all the members of the court. The reporter should 
be seated near the trial judge advocate. 

84. ROLL CALL.-At the beginning of each session the 
trial judge advocate notes in the record the presence or ab
sence of the members of the court, of the trial judge advocate 
and assistant trial judge advocates, the defense counsel and 
assistant defense counsel, the accused and any other counsel for 
the accused upon calling their names or by informally noting 
the presence or absence of each of them. (See Appendices 10 
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and 11, forms of record of general and special courts-mar
tial.) When the accused appears before the court for the 
first t.ime the trial judge advocate will announce his name to 

the court, and also whether he has auy counsel besides the de
fense counsel and assistant defense counsel of the court, and, if 
so, the names of such other counsel. 

NOTE.-Fol· number necessary to constitute a quorum of a general 
or special court-martial and the procedure to be taken when the 
number is reduced below 5, see paragraph 7. 

85. ABSENCE OF :MEMBER.-A member of a court-martial 
who knows, or has reason to believe, that he will, for a 
proper reason, be absent from a session of the court, will in
form the trial judge advocate accordingly. 'When a member 
of a court-martial is absent from a session thereof the trial 
judge advocate will cause that fact, together with the reason 
for such absence, if known, to be shown in the record of pro
ceedings. If the reason for such absence is not known, or 
disclosed at the trial, the trial judge advocate will cause the 
record to show the member as absent, cause unknown. In 
any event, the appointing authority will take snch action,.if 
any, relative to such absence as he may deem proper. 

85a. Absence of Law Member.-In case of the absence of the 
law member of a general court-martial from, or at any time dur
ing, the trial of a case which has been directed to be tried with 
the law member present, or at a portion of the trial of which the 
law member has been present, the court will take a. recess, or if 
necessa.ry continue the hearing until the law member or another 
law member is present, or until directed by the convening author
ity to proceed without the presence of a law member, and in case 
of continuance, will report the facts to the cOllvening authority. 

86. DECORUM TO nE OnsERVED.-Trials before conrts
martial will be conducted with the decorum observed in civil 
courts. The conduct of members should accordingly be 
dignified and attentive. Reading of newspapers or other 
evidence of inattention by members of a court-martial dur
ing its sessions constitutes a neglect of duty to the prejudice 
of good order and military discipline. It is the duty of the 
president of the court to admonish against such inattention~ 

and charges may be preferred against a member who does 
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not heed the admonition. A court-martial has no power to 
punish its members, but a member is liable to charges and 
trial for improper conduct as for any other offense against 
miiitary discipline. Improper words used by a member 
should be taken down in writing and any disorderly conduct 
reported to the appointing authority. During the reading 
of the order appointing the court and the arraignment the 
trial judge advocate and his assistants, the defense counsel and 
his assistants, the accused and his counsel, will stand; while 
the court and the trial judge advocate and his assiztants are 
beiJJg s,vorn aU persons concerned with the trial, including 
allY spectators present, will stand; ~hen the reporter, an in
terpreter, or a witness is being sworn, he and the trial judge 
advocate will stand; and when the trial judge advocate, the 
defense counsel, the accused or his counsel addresses the court, 
he will Tise. (For punishment for contempts, see Chapter X, 
Section I, par. 173.) 

87. CONTIWI, OF COuRT OVER AccusED.-A court-martial 
has no control over the nature of the arrest or other status 
of restraint of a prisoner except as regards his personal 
freedom in its presence. For the relation between a court
martial and the accused during trial, as regards arrest, see 
Chapter V, Section I, particularly par. 47 (c). . 

88. ACCUSED NOT TO BE TmED IN IRoNs.-The accused 
should not be brought before the court in irons, unless there 
are good reasons to believe that he will attempt to escape or 
to conduct himself in a violent manner, but the fact that a 
prisoner has been tried in irons can not in any case affect the 
validi ty of the proceedings. 

89. DUTIES OF THE PRJ"SLDENT.-A president of the court 
will not be announced. The officer senior in rank present 
will r,ct as such. The president does not, by virtue of beir.g 
such, exercise conunand of any kind. He is in no sense the 
commanding officer of the court, and can not by virtue of 
being presiden~ giye an order to a member. As the organ 
of the court he gives the directions necessary to the regular 
and proper conduct of the proceedings; but a failure to com
ply with a direction given by him, while it may constitute 
a neglect to the prejudice of good order and military di8
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cipline, can not properly be charged as a violation of the 
sixty-fourth article of war. (Digest, p. 508, VI, G, 3.) 
Neither the court nor the president is authorized to place the 
trial judge advocate or the defense counsel in arrest. Only 
the proper commanding officer can impose arrest. It is the 
duty of the commanding officer to secure the attendance of 
the accused before the court. (Digest, p. 509, VII, 0, 2; id., 
VII, 0, 3.) The president is the presiding officer of the 
court, and as such is the organ of the court to maintain 
order and conduct its business. In addition, he has the duties 
and privileges of other members. He has an equal vote with 
other members in deciding all questions submitted to a vote 
or ballot of the court, including challenges, findings, sen
tence, acquittal, and any interlocutory question submitted 
to the vote of the court pursuant to the objection of any 
member to a ruling of the president or of the law member under 
A. W. 31. He speaks and acts for the court in every instance 
where a rule ·of action has been prescribed by law, regula
tions, or its own resolution. He administers the oath to the 
trial judge advocate, and authenticates by his signature all 
acts, orders, and proceedings of the court requiring it. (See 
Winthrop~ p. 249.) It is his duty to take proper steps to 
insure prompt trial and disposition of all charges referred 
for trial and to keep the court advised thereof: 

Ruling Upon Interlocutory Questions.-The president of a gen
eral court·martial in the absence of the law member of the court, 
and the president of a special court-martial in all cases, will rule 
in open court upon all interlocutory questions, other than chal
lenges, arining during the proceedings. (A. W. 31.) Under this 
authority, conferred upon him by. the thirty-first article of war as 
amended by the code of 1920, he will open and close the court 
(subject to allY directions relating thereto given by vote of the 
court), and will in open court, without closing the court, rule 
upon and determine all interlocutory questions of every kind 
(other than challenges) arising during the proceedings, including 
questions of the admissibility of evidence, the competency of 
witnesses, continuances, adjournments, recesses of the court, 
motions, and other questions, and methods of procedure, such as 
the order of the introduction of witnesses or other evidence, the 
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recall of witnesses for further examination, whether expert wit
nesses shall be admitted or called upon any question, whether the 
court shall view the premises where an offense is alleged to have 
been committed, and as to the competency of children as wit
nesses, or of witnesses alleged to be mentally incompetent, or 
whether the existence of mental disease or mental derang'cment 
on the part of the accused has become an issue in the trial, 
whether the accused shall be required to submit to physical ex
amination, whether any argument or statement of counsel for 
the accused or of the trial judge advocate is improper, and all 
other questions of every kind (except upon challenges, and the find· 
ings and sentence of the court); provided, however, that if any 
member object to any ruling of the president upon any question of 
any kind arising during the trial or proceedings, the court shall 
be cleared and closed and the question decided by a majority 
vote, viva voce, beginning with the junior in rank. (A. W. 
31.) 

89a. Duties of the Law IvIember of a General Court-Ma.rtial.
(1) The law member of a general court-martial, whenever pres
ent, will, instead of the president, rule in open court on all in
terlocutory questions other than challenges arising during the 
proceedings. (A. W. 31.) His ruling will be addressed to the 
president of the court, and will take the form of a statement of 
his opinion and his recommendations. (See form, Appendix 9.) 
The law member will so rule upon all questions arising during the 
proceedings, except (1) upon challenges, (2) on the :findings, and 
(3) on the sentence. 

(2) On any question arising on any objection to the admissi
bility of evidence offered during the trial, such ruling of the law 
member is, by the thirty-first article of war, made the decision of 
the court upon the question, and will be so announced by the 
president. 

(3) Upon any other interlocutory question arising during the 
proceedings, such ruling of the law member will be accepted and 
announced by the president as the decision of the court, unless 
either the president or any other member of the court objects to 
the ruling, in which case the court will be cleared and closed and 
the question decided by a majority vote, viva voce, beginning 
with the junior in rank. (A. W. 31.) 

2131i8"-20-------6 
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(4) The phrase "0bjecticn to the admissibility of evidence 
offered during the trial," as used in A. W. 31 and in this para
graph of this Manual, will not be construed to include any ques
tions as to

(a)	 The order of the introduction of witnesses or other 
evidence (including calling of witnesses on behalf 
of the court). 

(b) Reca.l.1ing witnesses for further examination. 
(c)	 Whether e:o.:pert witnesses shall be admitted or called 

upon 2.ny question. 
(d)	 Whether the court shall view the premises where an 

offense is alleged to have been committed. 
(e)	 As to the competency of witnesses; as for instance, of 

children, or witnesses alleged to be mentally in
competent, and the like. 

(f) As to insanity of the acclised. 
(g)	 Whether the existence of mental disease or mental 

derangement on the part of the accused has be
come an issue in the trial. 

(h)	 Whether the accused shall be required to submit to 
physical examination. 

(i)	 Whether any argument or statement of counsel for 
the accused, or of the trial judge advocate, is im
proper. 

(j)	 Any ruling in a case involving military strategy or 
tactics or correct military acticm. 

Upon all these questions arising at the trial, if any member 
object to any ruling of the law member, the court will be cleared 
and closed and the question decilled by a majority vote of the 
members, viva voce, beginning with the junior in rank. (A. 
W.31.) 

(5) The phrase "interlocutory questions," as used in the 
thirty-first article of wa! and in this paragraph, will be deemed 
to include all questions of any kind arising at any time during' 
the trial or proceedings while the court is convened in open or 
closed session, except the action of the court on challenges, all 

the findings, and on the sentence. (A. W. 31.) 
(6) In addition, the law member has the duties arid privilegell 

of other members of the court. He has an equal vote with other 
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members in deciding all questions submitted to a vote or ballot 
of the court, including challenges, findings, sentence, acquittal, 
and any interlocutory questions submitted to a vote of the court 
pursuant to the objection of any member to a ruling of the law 
member under A. W. 31. 

(7) The law member of a general court-martial, when pres
ent, will (instead of the president) make the explanation to the 
accused of the effect of a plea of· guilty required by paragraph 
154 (d), infra, and will advise the accused of his right to tes
tify or make a statement as required by paragraph 215, infra, 
and, in a proper case, advise the accused of his right to plead th~ 

statute {)f limitations, as required by paragraph 149 (h), infra. 
He may, like any other member of the court, put questions to 

the witnesses which appear necessary or desirable to elucidate 
the truth. (See as to questions by members of the court, par. 
253a, infra.) 

NOTE I.-Whenever upon the objection of a member to a mling {If 
the law member the court is cleared and closed and proceeds to vote 
upon a question under the p:rovisions of A. W. 31, the members, in 
voting upon the questior.., will bear in mind that while the court as a 
whole al'e responsible for the legality of their decisions, they should 
ordinarily be guided by the opinion of the law member upon any 
point of law or procedure, and should not overrule it except for very 
weighty reasons, nor without considering the grave consequences 
which may result from a disregard of his advi~e on a,ly legal point. 
The court in sustaining the oi)inion of the law. member Oil any ques
tion may enter in the record that they have so decided in consequence 
of that opinion. 

90. Method of VOTING.-(a) On voting' upon any interlocu
tory qilestion other than challeng'es arising during th~ proceed
ings the members of the COlJIt shall vote, viva voce, begin~ing 

with the junior in rank, and the question shsJl be decided by 
majority vote j a tie vote on any objection or motion is a vote 
in the negative. The objection or motion is not sustained. 
(b) Voting by members of a general or special court-martial 
upon questions of challenge, on the findings, and on the senknce, 
shall be by secret written ballot. (A. W. 31.) The junior mem
ber of the court shall in each case count the votes, which count 
shall be checked by the president, who will forthwith announce 
the result of the ballot to the members of the court. A tie vote 
on a challenge is a vote in the negative j the challenge is 
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not sustained. When the offense charged includes a minor 
offense, voting shall first be had upon the major offense. In 
all deliberations, including those on challenges, findings, sen
tence, acquittal, and adjournments, the law secures the abso
lute equality of the members, neither the president nor the 
law member having any greater rights in such matters than 
any other member (although, as already stated [see par. 89a, 
supra], the other members should not disregard the opinion of 
the law member of a general court-martial on a legal question 
arising in the trial, except for very weighty reasons). 

90a. Number of Votes Required-Death Sentence-When Law
ful.-No person shall, by general court-martial, be convicted of 
an offense for which the death penalty is made mandatory by 
law, nor sentenced to suffer death, except by the concurrence of 
all the members of said court-martial present at the time the 
vote is taken, and for an offense expressly made punishable by 
death by the articles of war. No person shall be sentenced to 
life imprisonment, nor to confinement for more than 10 years, 
except by the concurrence of three-fourths of all of the members 
of the court present at the time the vote is taken. All other 
convictions and sentences, whether by general or special court
martial, may be determined by a two-thirds vote of those mem
bers of the court present at the time the vote is taken. All 
other questions shall be determined by a majority vote. 

Refusal to vote on any question arising during the pro
ceedings constitutes a neglect to the prejudice of good order 
and military discipline punishable under A. W. 96. For 
voting on findings and sentence, see Chapter XII, Section II. 

91. CLOSED SESSloNs.-(a) Members take an oath not to 
disclose or discover the vote or opinion of any particular 
member of the court-martial upon a challeng'e or upon the 
findings or sentence. (See A. W. 19.) In order to avoid 
disclosing or discovering such vote or opinion the court is 
closed while voting upon such questions. When the court 
is closed all persons (including the trial judge advocate) 
withdraw. In important cases, where delay would ensue due 
to the number of spectators present, the court itself may 
withdraw to another room prepared for the purpose for 
deliberating in closed session. 
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It is not necessary, however, for the court to go into closed 
session upon a challenge where it is manifest that the action 
thereon will be unanimous. Thus, if the accused objects to a 
member because he preferred the charges and is the accuser 
and the member admits the fact, or upon a peremptory chal
leng'e, he may be excused without going into closed session. 
Care will be taken in such cases that no votes are taken in 
open session, and if any member helieves the matter should 
be passed upon in closed session, it is proper for him to move 
that the court be closed, whereupon the president will an
nounce that the court will be cleared. 

(b) All questions arising during the trial, except upon ques
tions of challenge, on the findings, and on the sentence, will be 
decided by the ruling of the president or the law member, as the 
case may be, in open court, in accordance with the provisions 
of A. W. 31, without closing the court, subject, however, to the 
right of any member to object to the ruling (except upon those 
questions of admissibility of evidence upon which the ruling "f 
the law member is made final by the thirty-first article of war), 
upon which objection the court will bf: dM:red and closed and 
the question decided by a majority vote, viva voce, beginning 
with the junior in rank. (See A. W. 31 and pars. 89 and 89~ 

supra.) 
92. SITTING WITH CLOSZD Doon:::i.-A court-martial is au

thorized, in its discretion, to sit with doors closed to the 
public. Except, r..owever, when temporarily closed for de
liberation, courts-martial in this countr}: are almost invari
ably open to the p"C.blic during a trial. But in a particular 
case, where the offenses charged were or a scandalous nature, 
it was recommended that the court be directed to sit wi~h 

doors dosed to the public. (Digest, p. 516, IX, C.)
93. CHANGE IN MEMBERSHIP.-Although it is undesirable 

to change the membership of a court during a trial, it is 
within t~le discretion of the appointing officer in a proper 
case to reli:we members or appoint new members, including 
the law membei' of a general court-martial. The promotion of 
a member during the trial of a case does not affect his com
petency as a member. He should sit according to his 
changed rank. The rule is that no member who has been 
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absent during the taking of evidence shall thereafter take 
part in the trial; but the nonobservance of this rule (particu
larly as regards the law member of a general court) shall not 
be construed as invalidating the proceedings of courts
martial if no objection is made and the court permits the 
member to sit. The rule, however, should be complied with 
when practicable. Especially should a member, other tha:1. 
the law member, who has been absent during an important 
part of the proceedings not be permitted to resume his seat. 
When a member who has been absent is permitted to resume 
his seat, or a new member is added after the trial of the 
case has begun, all proceedings and evidence during his ab
sence should be read over to him in open court before the 
case proceeds further, and the record should show this fact; 
but in proceedings in revision the presence of any member 
who did not vote on the findings and sentence will invalidate 
the proceedings in revision. 

SECTION II. 

THE TRIAL JUDGE ADVOCATE. 

94. SELECTION.-The prompt, speedy, and thorough trial 
of a court-martial case is largely dependent Ul)on the trial 
judge advocate. He will, accordingly, be carefully selected. 
'Vhere it can be avoided, no officer who has not had experi
ence as a trial judge advocate will be detailed as trial judge 
advocate of a general court-martial unless he has had experi
ence as a member or as defense counsel of a general COllrt
martial, or as an assistant trial judge advocate of a court
martial, and is otherwise qualified by character and attain
ments for this duty. 

95. GENERAL DUTIEs.-The trial judge advocate of a gen
eral or special court-martial shall prosecute in the name of 
the United States, and shall, nnder the direction of the court, 
prepare the record of its proceedings. (A. \V. 17.) Before 
the court assembles the trial judge advocate will obtain a 
suitable room for the court, see that it is in order, procure 
the requisite stationery, summon nece.ssary witnesses, make a 
preliminary examination of the latter, and, as far as pos
sible, systematize his plans for conducting the case. Dur
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ing the trial he executes all orders of the court; reads 
the appointing order and any modiiying orders to the 
accused; swears the members of the court, the reporter, 
interpreter, and all witnesses; arraigns the accused; exam
ines witnesses; keeps or superintends, under the direction of 
the court, the keeping of a complete and accurate record of 
the proceedings; and affixes his signature to each day's pro
ceedings. Whenever the court adjourns to meet at the call 
of the president, the trial judge advocate will notify the 
members, as well as the defense counsel, the accused, and coun
sel for the accused, of the time designated by the president 
for reassembling. In conjunction with the president of the 
court, he authenticates the record by his signature, and, at 
the end of the trial, transmits the same to the reviewing 
authority. In case the record can not be authenticated by 

< the president and trial judge advocate by reason of the death, 
disability, or absence of either or both of them, it shall be 
signed by a member in lieu of the president and by an assist
ant trial judge advocate, if there be one, in lieu of the trial 
judge advocate; otherwise by another member of the COUl't. 
(A. W. 33.) 

96. Du'.rY TOWARD ACCUSED.-It is not the office of the trial 
judge advocate, under the articles of war as amended by the code 
of 1920, to offer any advice to the accused; that is the duty of 
the defense counsel of the court and of the individual counsel, 
if any, of the accused. If, at any time prior to the trial or 
arraignment, the trial judge advocate desires to ask how the 
accused intends to plead, such question will be asked of the 
defense counselor of other counsel, if any, of the accU1led. The 
trial judge advocate will in no case try to induce the accused 
to plead guilty, or leave him to infer that if he does so his 
punishment will be lighter. (Winthrop, p. 293.) When the 
accused determines to plead guilty the trial judge advocate 
will formally advilile him in open court of his right to intro
duce evidence in explanation or extenuation of his offense 
and should assist him and the defense counsel and any other 
counsel for the accused in securing it. 

97. EXAMINATION OF CHARGEs.-The trial judge advocate 
will note and report to the convening authority any irregu. 
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larity in the order convening the court or in the charges or 
other accompanying papers, either in substance or form. He 
may ordinarily correct obvious mistakes of form, or slight 
errors in names, dates, amounts, etc., but he will not, without 
the authority of' the convening officer, make substantial 
amendments in the allegations, or rej ect or withdraw a charge 
or specification or substitute a new and distinct charge for 
one transmitted to him for trial by the proper superior (Di
gest, p. 496, IV, B, 1), except as provided, infra, in paragraph 
158 and the various subparagraphs thereunder. It is the duty 
of the president as well as the trial judge advocate and the 
defense counsel of every court-martial to examine carefully 
the charges and the order of reference for trial, when referred 
for trial, in order that an accused may not be brought to 
trial before the wrong court. 

NO'::E.-Any corrections in tIle charges made at any time, either 
by the trial judge advocate or by the staff judge advocate Will, each, 
be carefully initialed by the officer making them. 

98. \VHOLE TRUTH TO BE PRESENTED.-Throughout the 
trial the trial judge advocate should do his utmost to present 
the whole truth of the matter in question. He should oppose 
every attempt to suppress facts or to distort them, to the 
end that the evidence may so exhibit the case that the court 
may render impartial justice. 

99. LEGAL ADVISER OF THE CouRT.-vVhile the court is in 
open session the trial judge advocate should respectfully call 
the attention of the court to any apparent illegalities in its 
action, and to any apparent irregularities in its proceedings. 
He should act as legal adviser of the court so far only as to 
give his opinion upon any point of law arising during the 
trial, when it is asked for by the court, in open court, but not 
otherwise. (See, however, par. 197.) In case the accused 
desires to plead guilty the trial judge advocate, as well as the 
defense counsel, will, whenever necessary, invite the attention 
of the president of the court to the fact that the effect of 
such plea must be explained to him. (See Chap. IX, Sec. 
II, " Pleas to the general issue.") 

100. FREEDOM IN CONDUCTING CAsE.-The trial judge ad
vocate should be left free by the court to introduce his evi
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dence in such order as he sees fit, and in general to bring 
cases to trial in such order as he deems expedient. (\Vin
throp, pp. 281-284.) But, while it is not the province of the 
court to direct or control the trial judge advocate in his prose
cution of the case, it is responsible for the thorough investi
gation of the case, and need not content itself with the evi
dence brought out by the prosecution and defense. It is 
proper for the court as a body or for any member to ask 
questions of a witness if it is believed the examination al
ready submitted has failed fully to develop the case. Usually 
such questions are not asked until after the prosecution and 
defense have fully completed their examination of the wit
ness. The court may direct that the trial judge advocate recall 
a witness, or to secure the attendance of a particular wit
ness, or that he introduce evidence on a particular point. It 
is the duty of the court to take such action if it believes that 
thereby the facts in the case will be more clearly presented. 

101. CLOSED SESSIONS.-Whenever a general or special 
court-martial shall sit in closed session, the trial judge advo
cate and the assistant trial judge advocate, as well as the 
defense counsel and the assistant defense counsel, and any 
other counsel for the accused, shall withdraw; and when their 
assistance in referring to the recorded evidence is required, 
it shall be obtained in open court, and in the presence of the 
accused and of both the trial judge advocate and the defense 
counsel as well as of the accused's individual counsel if there 
be any. (A. W. 30.) If through mistake or inadvertence 
the trial judge advocate should be present during all or a 
part of the closed session of a court, such irregularity is, 
subject to the provisions 9f A. W. 37, the ground for a 
disapproval of the proceedings by the reviewing authOi:ity, 
but it does not deprive the court of jurisdiction, and courts 
of the United States do not interfere in such a case to 

. release a prisoner	 by a writ of habeas corpus. (Ex parte 
Tucker, 212 Fed. Rep., 569; see also A. W. 37.) 

102. ACCUSER OR PROSECUTOR.-The trial judge advocate is 
not challengeable j but in case of personal interest in the 
trial or of personal hostility toward the accused he should 
apply to the convening authority to be relieved. 
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103. EXPEDITING TRLALS.-When charges have been ordered 
to trial by a general or special court-martial they are re
ferred to the trial judge advocate of the court. It is his duty 
to bring them to trial promptly. Inmost cases tried by 
court-martial the facts are few and simple, and the witnesses 
are officers or soldiers stationed at the post where the trial 
is had. Usually the members of the court, the trial judge 
advocate, defense counsel, and the accused and his individual 
counsel, if any, are stationed at the same post. In such cases 
the trial should take place promptly. If the other official 
duties of the trial judge advocate, the defense counsel, and 
other counsel do not leave time to prepare cases properly and 
to bring them to trial promptly, the president will advise the 
commanding officer, with a view to their being relieved from 
other duties. 

103a. Penalty for Delay.-Any officer responsible for unneces
sary delay in investigating or carrying a case to a final conclu
sion shall be punished as a comt-martial may direct. (A. W. 70.) 

104. WEEKLY REPoRTs.--Dn Saturday of each week each 
trial judge advocate of a general court-martial will report, 
through the president of the court and the commanding 
officer, to the appointing authority, a list of charges OIl hand, 
showing the date of receipt of each j and if any case has been 
in the hands of the trial judge advocate for more than two 
weeks and the record of trial has not been forwarded to the 
convening authority, the report will include a statement of 
the reasons for the delay. No record need be made of this 
report by the president of the court or the commanding 
officer. 

105. DETAIL OF ORDERLY.-The commanding officer will de
tail, when necessary, suitable soldiers as clerks or orderlies 
to assist the trial judge advocate of a general or special 
court-martial or military commission, or the recorder of a 
court of inquiry. 

SECTION III. 

ASSISTANT TRIAL JUDGE ADVOCATE. 

106. APPOINTMENT.-The authority appointing a general 
court-martial shall appoint one or more assistant trial judge 
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advocates when necessary. (A. W. 11.) An assistant trial 
judge advocate of a general court-martial shall be competent 
to perform any duty devolved by law, regulation, or custom 
of the service upon the trial judge advocate of the CDurt. 
(A. W. 116.) 

107. DUTIEs.-An assistant trial judge advocate will per
form such duties in connection with the trial as the tria.l 
judge advocate may designate. Ordinarily he will be ex
pected to assist the trial judge advocate in the preparation of 
cases for trial, in interviewing witnesses, looking up law and 
authorities, preparing a trial brief or memnrandum for tl1e use 
of the trial judge advocate at the trial, and trying' such less 
important cases as the trial judge advocate may, with the con
sent of the court, direct, or taking charge of the investigation 
before trial and proof during the trial of any particular phase 
or pha1!ies of the charges in any case, and also to relieve the 
trial judge advocate of minor details, such as arranging for 
a place of meeting of the court, stationery, messenger serv
ice, stenographers and interpreters, subprenaing witnesses, 
and notifying the court and the defense counsel and other 
counsel for the accused of the place and hour of meeting. 
During the trial he will be expected to see that witnesses 
are on hand when needed, that all details of procedure are 
observed, and the record accurately kept. As provided in 
A. W. 33, he may, in certain cases, authenticate the record of 
trial in lieu of the trial judge advocate; and in cases tried by 
him where the trial judge adv{)cate was not present he will 
authenticate the record in lieu of the trial judge advocate. 
While a trial judge advocate and an assistant trial judge 
advocate will ordinarily be present during trial, if their 
duties require the presence of either of them elsewhere, he 
may be ~xcused by the court, but the fact of his withdrawal 
or absence, the reason therefor, and his return to the court 
will be noted in the record. (See form for record of gen
eral court-marti1l.l, Appendix 10.) 

Wherever in this Manual the trial judge advocate of a 
general court-martial is mentioned, the term will be under
stood to include assistant trial judge advocates, if any, unless 
the context shows clearly that a different sense is intended. 
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SECTION IlIA. 

-THE DEFENSE COUNSEL. 

107a. Selection.-The thoToughness and fairness of trials, as 
well as the proper protection and rights of the accused before 
and at the trial, and promptitude in the preparation and in the 
trial, depend very largely upon the defense counsel of the court. 
He will, accordingly, be carefully selected. Where it can be 
avoided, no officer below the rank of captain will be detailed 
as defense counsel of a general court-martial. 

Officers so detailed should have the qualifications prescribed 
in paragraph 94 for trial judge advocates, and should be 
selected with the same care. 

l07b. General Duties.-The defense counsel of a general or 
special court-martial will assist the accused in the preparation 
for trial and at the trial, and will examine the record of 'the 
proceedings of the court each day before it is authenticated. 
He will, as counsel for the accused, perform such duties as 
usually devolve upon the counsel for a defendant before the civil 
courts in criminal cases. He should guard the interests of the 
accused by all honol"able and legitimate means known to the 
law, but should not obstruct the proceedings with frivolous and 
manifestly useless objections or discussions. Should the accused 
have counsel of his own selection, the defense counsel of the 
court will, if the accuse~ so desires, act as associate counsel for 
the accused (A. W. 17), or will, if the accused so desires, turn 
over the entire defense at the trial to counsel of the accused's 
own selection, but in such case the defense counsel will never· 
theless remain present in court and will make any suggestions 
to the accused's counsel, for the benefit of the defense, which 
he may think proper, and will remain ready to assist the defense 
at any time if requested; except that, if the accused (whether 
or not he has individual counsel) specially requests that the 
defense counselor any particular defense counsel take no part in 
the case, the court will excuse him from attendance at the trial. 

107c. Whole Truth to be Presented.-Throughout the trial 
the defense counsel of the court should do his utmost to present 
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the whole truth of the matter in question, and at the same time 
to place the facts before the court in the most favorable. light 
for the accused. He, equally with the trial judge advocate, 
should oppose every attempt to distort facts, to the end that 
the defense may so exhibit the case that the COUl't may render 
impartial justice. 

l07d. Legal Adviser to the Court.-The defense counsel of the 
court, equally with the trial judge advocate, is a legal adviser 
to the court. While the court is in open session the defense 
counsel should respectfully call the attention of the court to any 
apparent illegality in its action, and to any apparent irregularity 
in its proceedings. He should, equally with the trial judge ad
vocate, act as legal adviser of the court so far as to give his 
opinion upon any point of law arising during the trial, when 
it is asked for by the court. As a general rule, the court will 
not ask for the opinion of the trial judge advocate upon any 
question arising during the trial without also asking for that 
of the defense counsel, and viee versa. When the legal advice 
or assistance of the defense counsel is required it will be obtained 
in open COUl't. 

107e. Freedom in Conducting the Case.-The defense counsel 
and other counsel for the accused should, equally with the trial 
judge advocate, be left free by the court to introduce his evi
dence in such order as he sees fit. But while it is not the prov
ince of the court to direct or control the defense counsel, or 
other counsel for the accused, in his presentation of the defense, 
the court is responsible for the thorough investigation of the 
case, and need not content itself with the evidence brought out 
by the prosecution and defense. (See par. 100, supra.) 

107f. Personal Interest-Relief from Duty.-The defense coun
sel of the COUI't is not challengeable, but in case of personal in
terest in the trial or of personal hostility toward the accused or 
toward the accuser he should apply to the convening authority 
to be relieved. , 

107g. Detail of Orderly.-The commanding officer will detail, 
when necessary, suitable soldiers as clerks or orderlies to assist 
the defense counsel of a general or special court-martial or mili· 
tary commission, in like manner as for the trial judge advocate 
thereof. 
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SECTION lIIB. 

ASSISTANT DEFENSE COUNSEL. 

l07h. Appointment.-The authority appcinting a general 
court-ma.rtial shall appoint one or more assistant defense counsel 
when necessary. (A. W. 11.) In general, the same number of 
assistant defense counsel should be appointed for a general 
court-martial as assistant trial judge aUvocates. An assistant 
defeme counsel of a general COl1l't-martial shall be competent to 
perform any duty devolved by law, regulation, or the custom of 
the semce npon counsel for the accused (A. W. 116) or upon 
tIle defense eOUllllel of the court. 

l07i. An assistant defense counsel will perform such duties in 
connection with the trial as the defense counsel of the conrt may 
designate. Ordinarily he will be expected to relieve the defense 
connsel of the court and the counsel for the accused of minor de
tails, and in conjunction with the assistant trial judge advocate to 
see that witnesses are on hand when needed, that all details of 
procedlJIe are observed, and that the record is properly kept. 
He may also be entrusted by the defense cOlimel of the court 
with advisillg' the accused before trial and with the preparation 
of the case before trial and proof during trial of any special 
phase of the defense. While the defense counsel of the court 
and the assistant defense counsel will ordinarily both be present 
during trial, if their duties require the presence of either of them 
elsewhere he may be excused by the court, but the fact of his 
withdrawal or absence, the reason therefor, and his return to the 
court will be noted ill the record. (See form for record of gen
eral court-martial, A.ppendix 10.) 

Wherever in this Manual the defense counsel of a general 
court-martial is mentioned, the term will be understood to in
clude assistant defense counsel of the court, if any, unless the 
context shows clearly that a different sense is intended. 

SECTION IV.
 

INDIVIDUAL COUNSEL FOR THE ACCUSED.
 

108. ApPOINTMENT.-In addition to the services of the de
fense counsel of the court, the accused has the right to be 
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represented before a general or special court-martial by 
civilian counsel of his own selection, or by military counsel 
of his own selection if such counsel be reasonably available. 
Such military counsel will, if requested by t11e accused, be 
detailed as soon as practicable after the charges are referred 
for 'trial (or, in case the accused is placed under arrest or in 
confinement, then as soon as practicable after such arrest and 
confinement), Civilian counsel will not be provided at the 
expense of tlw Government. Should the accused have counsel 
of his own selectio11, either military or civiliall, the defense 
counsel and assistant defense c011.y.sel, if any, of the court, shall, 
if the accused so desires, or unless the accused objects, act as his 
associate counEel. (A, W. 17; and see par. l07b, supra.) When
ever the accused introduces individual counsel at the trial he 
will be asked whether he is willing to have the defense counsel 
act as his associate counsel. Should the accused request the 
appointment as his individual counsel of an officer stationed 
at the station where the court sits, and such officer be not a 
member nor trial judge advocate nor assistant. trial judge 
advocate of the court, the commanding officer will appoint 
such officer as such individual counsel if he is reasonably 
available. Should the commanding officer decide that the 
officer so desired by the accused is not reasonably available, 
the accused may appeal to the officer appointing the court, 
whose decision shall be final. If the counsel desired by the 
accused is not under the, control of the commanding officer 
where the trial is held, timely application for such individual 
counsel will be submitted by the accusd in writing to the 
appointing authority, whose decision as to whether the offi
cer desired is " reasona.bly available" is final. 

109. DUTY OF OFJo'ICER AS Individual COUNSEL for the Ac
cused.-An offi-cer acting as individual counsel for the accused 
berore a general or special court-martial should perform 
such duties as usually devolve upon the counsel :for a dD
fendant before civil -courts in criminal cases. He should 
guard th~ interests of the accused by aU honorable and legiti
mate means known to the law. He should not obstruct the 
proceedings with frivolous and manifestly useless objections 
or discussions. He will ordinarily, unless the accused per
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sonally objects thereto, avail himself of the services of the 
defense counsel of the court and assistant defense counsel, if 
any, as associate counsel in accordance with the provisions of 
A. W. 17. 

109a. Opportunity to Prepare for Trial.-Ample opportunity 
will be given to trial judge advocate, defense counsel, and 
individual counsel for accused properly to prepare the prose
cution and defense of each case, respectively, and for that 
purpose they will be excused from any other duty that may 
interfere with such work. 

110. RIGHT TO INTERVIEW THE ACCUsED.-An accused, even 
in close arrest, will be allowed to have such interviews with 
the defense counsel of the court and with his individual coun
sel, military or civil, as may be required in order to prepare 
his defense. The defense counsel and other counsel for the 
accused will also be permitted to have interviews with any, 
other person who may be a witness for the accused or for the 
prosecution, or whose knowledge of facts may be useful to 
the accused in preparing his trial. 

111. WITNESSES, How QUESTIONED DURING THE TRIAL.

If the trial judge advocate personally prepares the record, 
the defense counsel and other counsel for the accused will be 
required to reduce his questions and arguments to writing; 
but if the court has a stenographic reporter, counsel will be 
allowed to question witnesses and address the court orally. 

SECTION v. 
REPORTER. 

112. EMPLOYMENT.-Under such regulations as the Sec
retary of vVar may from time to time prescribe, the presi
dent of a court-martial or military commission or a court 
of inquiry shall have power to appoint a reporter, who shall 
record the proceedings of and testimony taken before such 
court or commission and may set down the same, in the first 
instance, in shorthand. (A. W. 115.) Reporters are author
ized for all general courts-martial, military commissions, and 
courts of inquiry, and for special courts-martial when the 
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appointing authority directs that the testimony be reduced to 
writing. 

NOTE.-For form of oath for reporter see paragraph 135. 

112a. Duties.-It is the sworn duty of a stenographic reporter 
to take down in his notes and to transcribe into the record 
everything that actually occurs in open court, unless otherwise 
directed by the court itself. Neither the trial judge adv@cate 
nor counsel for the accused may direct the reporter to omit any
thing, either from hill notes or from his transcript thereof for 
the record. It is the reporter's duty to disregard any such 
instructions from anyone except the court itself. 

113. CO:M:UE~SA'l'ION-DECISIONs.~The reporter shall be 
paid at the following rates of compensation by the Finance 
Department on vouchers certified to be correCt by the trial 
judge advocate or recorder: 

(a) For each day in attendance at court $5, and in additlon 
thereto 50 cents an hour for time actually spent i.n court during 
the trial or hearing. Time will be reckoned to the nearest 
half of an hOUT. 

(b) Twenty cents for each 100 words for transcribing 
notes and making that portion of the original record which 
is typewritten; but no allowance shall be made for the first 
carbon copy of that portion of the record which is type
written or for original papers which are appended as ex
hibits. 

(0) Fifteen cents for each 100 words for copying papers 
material to the inquiry, and 2 cents for each 100 words for 
each carbon copy of the same, when ordered by the court or 
commission Tor its use. 

(d) Two cents for each 100 words for the second and each 
ndditional carbon copy of the record when authorized by the 
convening authority. 

(e) Except for such part of the journey as may be covered 
by Government transportation, mileage at the rate authorized 
for a civilian witness not in Government employ, and $4 a 
day fOT expenses when the trial judge advocate or recorder 
keeps him, at his own e-xpense, away from his usual place 
·of employment for 24 hours or more, on publi.c business re
ferred to the court or commission, shall be allowed the re

21358'-20-1 
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porter £01' himself, and., when ordered by the court or 
commission, £01' each necessal'y assistant. 

(I) An Army field clerk, or a .field clerk Quartermaster 
Corps, wanant officer, or member of the Army Nurse Corps, is 
not entitled to any extra payor other compensation for services 
as a stenographic reporter for a court-martial, court of inquiry, 
military commission, or military board, althongnperformed. 
while on leave of absence or any time outside of regular duty_ 
hoUTs. (Dec. of the Comp., liov. 15, 1920; A. n.lio. 5245.) 

NOTE.-The following decisions regarding compensation of reporters
'''ill be observed'in l?reparing vouchers: 

(a) In determining the period for which a reporter Is entitled to 
·the -allowance 'Of:$3 (now $4) -a ·day for expenses when kept away 
:from his usual plaee of employment time, should be counted from the 
dat-ean which he is requirecl to .I_ve .Ills usual place of business by 
the terms of his employment to the .date of his return thereto, pro
vided there be no unnecessary delay in the travel to and from the 
place where the court meets. (Par. 1274, Manual Q. M. Corps, 1916.) 

(b) The fact tbat a reporter returns each night to his home does 
not preclude the view that he was kept away frmn his place ·of busi
nel;S for 24 hours. He is not, howe~'er, entitlec1 to mileage fol' such 
journeys unless the sessions ,M the court are heW on noncDnsecutive 
days. (Op. J. A. G., Sept. 7, 1910.) 

(e) A reporter serving two separate conrts-martial on the same day 
is entitled to have his allowances (except mileage) cOIDputedsepa
rately for ·each ·court. (Op.l. A. G., Oct .13, 1910.) 

"( d) A reporter duly employed, bnt who, ~ft-er arrival at eourt, 
performs i'l0 servic:e, owing to adjournment, is entitled to miieage, 
$5 for constructive attendance, and also to the additional $4 if 
kept away fr-om place oj' business for 24 hours. (See Op. J. A. G., 
Feb. 18, 1911; June 4, 1914.) 

(e) The a.obreviatiolls "Q.," standi:ng for the word question, and 
"A.," standing far the word answer, and aU dates, as "25th" and 
"1914," wiUeach be -eountedas one word. Punctuation marks will 
not be counted as a word. It Is not necessary for the trial judge 
advocate to count the actual number of words on every page to jus
tIfy him in certifying the account of the reporter. He mayascer· 
tain the total nun!ber :of ~cori!s by e{)ullting the wor-ds on a sufficient 
number of. pages to eD.iI:ble him to .1I:seeTtftin a fairavere.ge ef the 
number of W{}ros on a pag.e and then :ascertain the total by multiply
ing this avera.ge by the number of pages. (Op. J. A. G., Oct. 22, 
1909; Feb. "8, 1915.) 

114. DISPOSITION OF VOUCHE;RS.-The -original voucher for 
paym-ent Dfthe reporter wj]} be 'properly rompleted.and eer
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tified by the trial judge advocate and will be sent for pay
mcnt to the nearest disbursing finance officer. A carbon copy 
of the voucher will be forwarded with the record for the in
formation of the appointing authority. 

NOTE.-For form of voucher for payment of reporter, see Appen
dix 25. 

115. DETAIL OF SOLDmR.-A soldier may be detailed to 
serve as a stenographic reporter for general courts-martial, 
courts of inquiry, and military commissions, and while so 
serving shall receive extra pay at the rate of not exceeding 
5 cents for each 100 words taken in shorthand and tran
scribed, such extra pay to be met from the annual appropri
ation for expenses of courts-martial. (Act of Aug. 24,1912, 
37 Stat. 575.) Such detail will be made only when a re
porter is authorized by paragraph 112, supra, or by the ap
pointing authority. 

116. TIME Ln.UT Fon COMPLETING RECORD.-The trial 
judge advocate or recorder shall require the reporter to fur
nish the typewritten record of the proceedings of each ses
sion of the court or commission (together with one carbon 
copy of the same) not later than 24 bours after the adjourn-, 
ment of that session. The complete record will be finished, 
indexed, bound, and ready for authentication not later than 
48 hours after the completion of its action by the court or 
commission on the merits of the case or hearing. 

NOTE.-The provisions of A. W. 70 should be borne in mind, making 
punishable as a court-martial may direct any unnecessary delay in 
carrying a case to final conclusion. 

117. CARBON COPIES OF THE RECORD.-Whenever a record 
of a trial by court-martial is to be typewritten by a reporter, 
the trial judge advocate will inform the accused of his 
right to demand a copy of the record, and will require of 
him a statement as to whether or not he desires a copy. If 
the answer be in the affiimative, the trial judge advocate will 
cause the reporter to prepare a carbon copy; this copy will 
be turned over to the accused personally, whose personal writ· 
ten receipt therefor will be attached to the record; unless the 
accused declines to sign the receipt, in which case an affidavit of 
the delivery of such carbon copy to the accused made by the 
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person delivering it to him, will be attached to the record of 
trial. 

118. EXTRA COMPENSATION FOR CLERICAL DUTIES.-No per
son in the military or civil service of the Government can 
lawfully receive extra compensation for clerical duties per
formed for a military court, except as a reporter duly ap
pointed or detailed as such, as provided in paragraphs 112 
and 115, supra; and, except as authorized in paragraph 115, 
no person in the civil or military service will be entitled to 
extra compensation for service as a reporter unless such serv
ice is J'endered in time outside of the business hours· of his 
regular employment and does not interfere with his per
formance of his regular duties. 

NOTE.-See, however, paragraph 113 (f), supra. 

SECTION VI. 

INTERPRETER. 

119. EMPLOYMENT AND PAY.-Under such regulations as 
the Secretary of War may from time to time prescribe, the 
president of a court-martial or military commission, or court 
of inquiry, or a summary court, may appoint an interpreter, 
who shall interpret for the court or commission. (A. W. 
115.) Interpreters may be employed whenever necessary 
without application to the appointing authority. They will 
be allowed the pay and allowances of civilian witnesses, 
which will be paid by the Finance Department on vouchers 
certified by the trial judge advocate or recorder. 

NOTE.-For oath of interpreter see paragraph 138. 
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SECTION 1.
 

CHALLENGES.
 

120. OCCASION FOllo-The composition of the court-martial 
having been made known to the accused by the reading of 
the appointing order, together with any orders which have 
operated to modify the composition of the court as origi
nally constituted, it becomes the duty of the trial judge advo
cate on behalf of the prosecution to challenge any member of the 
court present named in the order and modifying orders to whom 
the prosecution objects. The trial judge advocate performs this 
duty by challenging, in turn, each member to whom he objects. 
Members of a general or special court-martial may be chal
lenged by the trial judge advocate or by the accused, but only 
for cause stated to the court, except that each side is entitled to 
one peremptory challenge; but the law member of the court 
shall not be challenged except for cause. (A. W. 18.) Chal
lenges by the trial judge advocate shall ordinarily be presented 
and· decided bef{)re those by the accused are offered. The trial 
ju.dge advocate may use his one peremptory challenge either 
before presenting any challenges for cause or after presenting 
one or more challenges for cause and while he still has others 
to present, or after presenting all his challenges for cause, at any 
time he sees fit, nntil he announces his acceptance of the panel. 
He may, if he sees :fit, after challenging a member for cause, if 
the challenge be overruled, use his peremptory challenge to 
remove such member from the court. After a trial judge advo
cate has presented all the challenges which he has to present and 
they have been decided, or in case he does not object to any 
member of the COllIt, he will ask the accused whether he objects 
to being tried by any member present nallied in the order and 
modifying orders. This question by the trial judge advocate 
will be considered as a. statement that the prosecution accepts 
the panel as it then stands and has no further challeng'es to pre
sent and tenders it to the accused. If the reply of the accused 
be in the negative, the court and the trial judge advocate and 
the assistant trial judge advocate, if any, are sworn; if, on the 
other hand, the accused desires to object to any member or mem
bers of the court, he exercises his right in this respect, in person 
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or through counsel, by challenging, in turn, each member to 
whom he objects, in like manner as the trial judge advocate, 
and may likewise use his peremptory challenge at any time he 
sees fit until he has finally accepted the panel. The court shall 
determine the relevancy and validity of challenges for cause, 
and shall not receive a challenge to more than one member at 
a time. (A. W. 18.) Neither the prosecution nor the accused 
may challenge the law member of the court except for cause. 
Neither a summary conrt officer nor the trial judge advocate 
nor the defense cou.nsel of a general or special conrt-martial is 
subject to challenge. (Digest, p. 502 IV, Nj Davis, p. 85, n. 3.) 

NOTE I.-The various classes of challenges for cause recognized 
at common law have been' practically reduced in courts-martial prac
tice to two, vIz, (1) principal challenges, or those where the member 
must be excused upon proof of the ground for challenge as alleged; 
(2) for favor, where the court must decide whether the fa~ts proved 
constitute cause to excuse the member. 

NOTE 2.-For prOiledure of the court in ruling and voting on chal
lenges see paragraph 125, infra. 

120a. A peremptory ohallenge does not require any good 
reason or. ground therefor to exist or to be stated. 

121. GROUNDS l'on CHALLENG:FJ--(a) Principal Ohal
lenges.-In the following cases a member will be excused 
when challenged upon proof of the fact as alleged: 

(1) That he sat as a member of a court of inquiry which 
investigated the charges. 

(2) That he has personally investigated the charges and 
expressed an opinion thereon, or that he has formed a posi
tive and definite opinion as to the guilt or innooence of the 
accused. 

(3) That he is the accuser. 
(4) That he will be a witness for the prosecution or for 

the defense. 
(5) That (upon a rehearing of the case) he sat as a mem

ber on the former trial. 
(6) That, in the case of the trial of an officer, the member 

will be promoted by the dismissal of the accused. 
(7) That he is related by blood or marriage to the a-ecused.. 
(8) That he has a declared enmity against the accused. 
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(0) Ohallenges fol' Favor.-Where prejudice, hostilitY1 
bias, or intimate personal friendship are alleged it is for the 
court, after hearing the grounds for challenging stated and 
the reply, if any, of the challenged member, as well as any 
other evidence presented~ to determine whether the grounds 
stated and proved or admitted are sufficient in fact to dis
qualify a challenged member. 

122. CHALLENGE OF NEW MEMBER.-Where new members 
join or are added to the court afte'r its organization the 
order detailing such new members shall be read and the 
trial judge advocate and the accused be given full opportunity 
to challenge. The record will show affirmatively that the 
right has been accorded the accused to challenge every mem
ber of the court. 

Either side may use its one peremptory challenge against any 
~uch new member, unless it has already been used. 

'[Paragra.ph 128 has been omitted in this revision.] 

. '12'4;' lIfE~mER CAN NOT CHALLENGE.-There is no au
thority' of law or custom of the service for a member of a 
colirt-martial to challenge another member, but where one 
member has knowledge of the fact that another is the' ac
cuser in the case or will be a witness for the prosecution, or 
investigated the case, or is subject to challenge for any other 
reason, he will bring the fact to the attention of the court in 
order that proper action may be taken. (See par. 129, 
below.) 

125. PROCEDURE UPON CHALLENGES.-A positive .declara
tion by a member challenged on the ground of prejudice or 
interest that he is not prejudiced for or against the accused 
nOT interested in the case should ordinarily be satisfactory to 
the trial judge advocate and the accused, and, if so, thechal· 
lenger should be permitted to withdraw the challenge and the 
record: should so show. If, however, the statement is unsatis
factory, or the member makes no response, the challenger 
may offer testimony in support of his challenge or may sub
ject the challenged member to an examination under oath 
as to his competency as a member. In such a case the trial 
judge advocate administers the oath to the challenged mem
ber. Witnesses may be introduced in rebuttal on behalf of the 
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challenged member and arguments may be made. All chal
lenges which are not withdrawn, except where a member is 
challenged as the acouser or as a witness for the prosecution 
and such fact is admitted, must· be passed upon by the court. 
After all evidence pro or con has been received, or the chal
lenger or challenged member, either or both, has declined to 
introduce any evidence, the court will be closed, and the court 
will deliberate and vote upon the challenge by secret written 
ballot, which ballot may be in the form "sustained" or "not 
sustained." The junior member of the court shall in each 
case count the votes, which count shall be checked by the 
president, who will announce the result of the ballot to the 
members of the court. All ballots shall be destroyed as soon 
as the result is announced, unless some member of the court de
sires first to verify the count, when they shall be immediately 
destroyed after such verification. A majority of the ballots cast 
by the members present at the time the vote is taken shall de
cide the question of sustaining or not sustaining the challep.ge. 
(A. W. 31.) A tie vote on a challenge is a vote in the negativ,e, 
and the challenge is not sustained. Upon the court being 
opened, the president shall state, in the presence of the trial 
judge advocate, assistant trial judge advocate, defense counsel 
and assistant defense counsel, other counsel for the accused, and 
the accused, that the challenge has been sustained or not sus
tained. The whole proceedings will, in the case of a general 
court-martial, or a special court-martial where the evidence 
has been ordered recorded, appear in the record; and in the 
case of any other special court-martial, the record will show 
that evidence touching the eligibility of the challenged member 
was heard, if such be the fact, and that the challenge was sus
tained or not sustained upon the taking of a secret ballot. 
During the deliberation of the court the challenged member 
will withdraw. 1£ but four members of a general court· 
martilil, or two members of a special court-martial, remain they 
may pass upon the challenge. (See Chap. II, Sec. II.) 

NOTE,-For form of oath to be administered to challenged member 
see paragr~Ph 137. 

126. MEMBER DISQUALIFIED BUT NOT CHALLENGED.-(a) 

In the absence of a challenge the court of itself will not 
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ordinarily excuse a member irom sitting on the trial oi a 
case, but a member not chl\llenged, who has formed an opin
ion concerning the case or any of the material facts thereof, 
or who for any other reason thinks himself disqualified, or 
who is aware of any facts which he believes might cause either 
party to desire to challenge him, or who thinks himself dis
qualified ior reasons other than those indicated in paragraph 
129, below, will announce jn open court his supposed dis
qualification, or the facts which he thinks might cause either 
party to desire to challenge him (that is, that he has some 
knowledge of the facts, or has formed some opinion, etc., but 
will carefully refrain from stating his opinion as to the guilt or 
innocence of the accused, or the particular facts of which he has 
knowledge), in order that he may be challenged; or he may 
apply to the appointing authority to be relieved. 

(b) While a member is not, strictly speaking, a witness"U 

within the meaning of the eighth or ninth articles of war, or of 
this paragraph, Ulliess he actually testifies at the trial, still, as a 
matter of good administration and in harmony with the spirit 
and purpose of the articles of war, a member may be excused by 
the court withont challenge, and should be so excused (unless 
the objection is voluntarily waived by the defense) whenever it 
appears to the court either that (1) he testified or submitted a 
written statement on the preliminary investigation, unless at 
the reqnest of the accused; (2) he investigated the charges 
either under paragraph 76a, supra, or otherwise, or made any 
official report or indorsement expressing his opinion thereon; 
(3) he was the medical officer before whom the accused was 
brought for examination under the provisions of paragraph 76a, 
supra, during the investigation of the charges, or was a member 
of a medical board convened in the case under the provisions of 
paragraph 76c, supra, or of paragraph 219d, infra, or has in any 
other case where the sanity or mental condition of the accused 
is made an issue in the trial officially expressed his opinion 
thel'eon; or (4) if, on the opening of the trial or at any time 
during the trial, the trial judge advocate announces that the 
member is a witness for the prosecution or that it is expected 
that he will be called as a witness for the prosecution. 

NOTE I.-As to statutory disqualification see paragraphs 129 to 
131, infra. 
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NOTE 2.-Where a member of the court was a member of a medical 
boud convened under paragraph 76c, supra, or under paragraph 219d, 
infra, whose report is received in evidence at the trial under any of 
the provisions of paragraph 219, infra, he thereby becomes a witness 
within the meaning of the eighth and ninth articles of war, and is a 
witness for the prosecution and as such disqualified to ,sit fluther on 
the trial, if the report of such medical board (unless such member 
signed a minority report dissenting therefrom), or 8. minority report 
sig'ned by such member, is to the effect that the accused did not at the 
time of his examination 'by such medical board, nor at the time of 
the commission of the alleged o:fl'ense, sujfer from any mental de
fect or derangement whatever. 

127. WAIVER OF OBJECTION.-'l'he rule is that challenges 
should be made before the arraignment, and if an objection 
to the competency of a member, except his ineligibility under 
paragraph 129, infra, was known at that time and not made, 
it will be considered as waived; but if the cause of a mem
ber's incompetency was not known at the time of arraign
ment or did not arise until later, the court will entertain a 
challenge on such cause at any stage of the proceedings. , 

NOTE.-Ineligibility under paragraph 129, infra, being mandatory 
under the statute (A. W. 8, 9), can not be waived. If, therefore;: it' 
develops., at any time during the trial, that a member is (a) an 
accuser or (b) a witness for the prosecntion, he must be excused, 
although not challenged. 

128. LIBERALITY REQIDRED.-Courts should be liberal in 
passing upon challenges, but they will not entertain an ob
jection that is not specific, and they should be reluctant to 
sustain one upon the mere assertion of the challenger, except 
where it is admitted by the challenged member. 

129. MEMBER AS ACCUSER OR 'WITNESS FOR THE PROSECU
TION.-No officer shall be eligible to sit as a member of a 
general or special court-martial when he is the accuser or a 
witness for the prosecution. (A. W. 8, 9.) After the ac
cused is brought before the court, preferably before the 
court is sw_orn, any member thereof who is or believes him
self to be the accuser in the case will formally announce that 
fact to the court, whereupon he will be excused. When the 
accused, his counsel, the trial judge advocate, the defense 
counsel, or any member of the court, at any time before the 
sentence, shall have reason to believe that any member 
thereof is the accuser in the case, or may be called as a wit
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ness for the prosecution, such belief shall be communicated 
.to the court, and if the court, after hearing the facts, find 
.that such member is the accuser or is to be called as a witness 
for -the prosecution, he shall be excused. 1£ at any stage 
of the proceedings prior to the findings any member of the 
court be called as a witness for the prosecution, he shall, 
before qualifying a'S a witness, be excused from further duty 
as a member. 

130. MEMBER SIGNING CHARGES-AccU8ER.-Whether or 
not an officer who is a member of the court is the accuser 
in a particulaT case is a question of fact. If, notwith
standing his ineligibility, he does sit as a member of a 
general or special court-martial, the proceedings are neces
sarily invalid. (A. W. 8, 9; Op. J. A. G., Oct. 11, 1913; 
id., Nov. 13, 1913, Bul. 38, War Dept., 1913, p. 6.) An 
officer who has signed and sworn to the charges in a particular 
case ·is necessarily an accuser in that case, and therefore 
ineligible to sit as a member of the trial court. But, while 
prima facie the person who signs and swears to the charge is 

.the only accuser	 in the ease, that is not always true. There 
may in fact be another or several others who are real accusers, 
and therefore also ineligible to sit on the trial court. If such a 
question arises at any time during the trial it is within the 
province of the court to hear evidence on that issue and to 
decide the question. 1£ in such a case the court should decide 
that any member so in question is eligible, such decision and all 
the evidence upon which the court reached its decision will, 
in the case of a general court-martial, or in the case of a spe
cial court-martial where the evidence has been ordered recorded, 
be made of record; and in the case of any other special COUTt
martial the record will show that evidence touching the eligi
bility of the officer was heard by the court, and a summary 
of such evidence, and the finding arrived at thereon. 

NOTE. As to the procedure of the court in determining the question 
of the eligibility of the member, see paragraph 125. 

131. MEMBER OF COURT AS WITNEss.-(a) For tho Prose
cution.-N0 officer shall be eligible to sit as a member of a 
general or a special court-martial who is a witness. for the 
prosecution. (A. W. 8, 9; Bul. 38, War Dept., 1913, p. 6.) 
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(b) For the Defense.-The fact that a member is a wit
ness for the defense will not necessarily disqualify him to sit 
as a member of the court, and the faet that such a witness 
sits throughout the trial as a member of the court will not 
in any way affect the validity of its proceedings. . 

(0) When Galled by Gourt.-Whether a member called as 
a witness by the court is to be considered as a witness for 
the prosecution depends on the character of his testimony, 
which should be carefully considered before a conclusion is 
reached that he is not. In any case of doubt he should be 
excused from further participation in the trial as a member. 

SECTION II.. 

OATHS. 

132. OATH OF MEMBERs.-(a) The challenges having been 
disposed of, the trial judge advocate of a general or special 
court~martia1 shall administer to the members of the court, 
before they proceed upon any trial, the following oath·or 
affirmation (A. W. 19) : 

You, A.. B., do swear (or affirm) that you wiUwel1 and truly try 
and determine, according to tke evidence, the matter now betore you, 
between the United States at America and the person to be tried, and 
that you wiU auly administer justice, without partiality, favor, or 
affection, according to the provisions at the rules and articles tor the 
government at the Armies at the United States, and if any doubt 
should arise, no't explained by said articles, then according to your 
conscience, the best Of your understanding. and the custom of war in 
like cases; and yo·u do further swear (or affirm) that you will not 
divulge the findings or sentence of the court 'Until theV shaU be pUb
lislwd by the pl'oper authority or duly announced by the court, except 
to the trial judge advocate and assistant trial judge advocate; neither 
uTilI you discwse or disco~er the vote or opinion ot any particular 
lltember of the court-martial upon a challenge or upon the :findings or 
sentence, unless required. to give evidence thereat as a witness by a 
court at justice in due course at lat/). So help you Goa. 

(b) In case of affirmation the closing sentence of adjura
tion will be omitted. 

( 0 ) When more than one case is tried by the same court, 
the oath must be administered anew for each case. 
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(d) The oaths or afliermations prescribed in A. W. 19- for 
the members~ the trial judge advocate, a witness, and others 
will always be administered, bat in addition there may be 
such additional eeremony or acts as will make the oath or 
affirmation binding on the conscience of the person taking it. 

(e) For decorum to be observed during the administra
tion of oaths see Chapter VII, Section I. 

133. OATH. OF Trial JUDGE ADvocATE.-'Vhen the oath or 
affirmation has been administered to the. members of a gen
eral or special court-martial, the pTP.sident of the court shall 
administer to the trial. judge advocate and to each assistant 
trial judge advocate, if any, an oath or affirmation in the 
following form (A. W, 1&) :. 

You, A. E., do swear (or affirm) that you will faithfully and impar
tially perform the duties of a trial judge advocate, and will not 
di'z;ulge the findings 01' sentence Of the court to any b1tt the proper· 
authol'ity' until tke,y shaU be d1~ly( rJ,·bsclosed. So hell' you God. 

134. OATH OF 'VITxESs.-(a) All persons who give evi
dence before a court-martial: shall Toe examined on oath or 
n;:ffirmation in the following form (A. W. 19:), administered 
by the trial judge advocate: 

You s'wear (or affirm) that the evidence you sholl give in 
the ease now in hearing sha;ll be the truth, the whole truth, 
and nothinq but the truth. So kelp you God. 

(b) If either the trial judge advocate or assistant trial 
judge advocate is to testify, the oath or affirmation will be 
administered by the other or by the president. 

135. OATH OF REPO'RTIffi.-(a) Every reporter of the- pro
ceedings of a court-martial shall, befare entering upon his 
duties, make oath or affirmation in the following form (A. W. 
19)r administered by the trial judge. advocate.~ 

Yau 8wea1' (or affirTn) that YO'/lJ will faithfully perform 
the dutieE af reporter to tM-8 GOU!l''t. SO help you God. 

(0) For authority for hiring reporters and compensation 
see Chapter '\TIl, Section V. 

136. OATH OF IJ\T'J:'RRPRETER.-Every interpreter in the trial 
of any case before a court-martial shall, before entering upon 
his duties, make oath or affirmation in the following form 
(A. W. 19), administered by the trial judge advocate: 
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Y 01t swear (or affirm) tlw,t you will truly interpret in the 
Cf/..~e now in llu"ring. So help yon Ood. 

137. OATH TO TEST COMPETENCY.-·When a member of a 
general or special court-martial is challenged and it is de
sired to question him regarding his eligibility to sit as a 
member in the trial of a case, the trial judge advocate will 
administer to him the following oath; 

You 8'wear that ?I01~ will tr-ue answer"s make to questions 
to"Uchin(/ your cQmpete'f/.lCY as a member of the court in this 
case. So help you God. 

138. OATHS FOR ADMINISTRATIVE PUBPoSEs.-(a) Anyoffi
cer or clerk of any of the departments lawfully detailed to 
investigate frauds on, or attempts to defraud, the Govern
ment, or any irregularity or misconduct of any officer or 
agent of the United States, and any officer of the Army, 
Navy, :Marine Corps, or Revenue-Cutter Service detailed to 
conduct an investigation, and the recorder, and if there be 
none the presiding officer, of any military, naval, or Reve
nue-Cutter Serv.ice board appointed :for such purpose, shall 
have authority to administer an oath to any witness attend~ 

ing to testify or depose in the course of such investigation. 
(R. S., § 183, as amended by the act of Feb. 13, 19111 36 
Stat., 898.) 

(b) Any judge advocate or acting judge advocate, the 
president of a ,general or special court-martial, any sum
mary court-martial, the trial judge advocate or any assistant 
trial judge advocate of a general or- special court-m:utial, 
the president or the recorder or a court of inquiry or of a 
military board, any officer designated to take a deposition, 
any officer detailed to conduct an investigation, and the 
adjutant of any command shall have power to administer 
oaths for the purposes of the administration of military 
justice and for other purposes of military administration; 
and in foreign places where the Army may be serving shall 
have the general powers of a notary public or· of a consul 
of the United States in the administration of oaths1 the 
execution and acknowledgment of legal instruments, the 
attestation of documents, and all other forms of notarial 
acts to be executed by persons subjeet to military law. 
(A. W. 114.) 
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SECTION III. 

CONTINUANCES. 

139. AUTHORITY FOR.-A court-martial may, for reason
able cause, grant a continuance to either party for such 
time and as often as may appear to be just. (A. W. 20.) 
If before the first meeting of the court a continuance is 
deemed necessary by either party, application therefor 
should be made to the appointing authority, but if made 
after assembling the application will be made to the court. 
"Vhen application is made to the court for an extended 
delay which appears to be well founded, it may be referred 
to the appointing authority in order that he may determine 
whether the court should grant it or whether he should dis
solve the court. 

140. REASON FOR ApPLICATION TO BE STATED.-The party 
desiring a continuance must state the reasons upon which 
his application is based. When it is desired because of the 
absence of a witness he should distinctly show that the wit
ness is material, that he has used due diligence to procure 
the testimony or attendance of the witness, and that he has 
reasonable ground to believe that he will be able to procure 
snch testimony or attendance within a reasonable time, 
which time shall be stated, and the facts which he expects to 
be able to prove by such witness, and that he can not so well 
prove the same by any other testimony or evidence in the case. 
If the opposite party will admit that the absent witness, if pres
ent in court, would testify as stated, then the court may, in its 
discretion, refuse a continuance for the purpose of procuring 
such testimony. (See notes 3 and 4 to par. 159, infra.) 

141. NUMBER OF CONTINUANCEs.-The number of continu
ances which may be granted is not limited, but where ex
tended delays will ensue the court will be justified in exact
ing proof of due diligence on the part of the party request
ing the same, and may even require the reasons to be stated 
under oath if it has reason to suspect that the intention is 
merely to delay the proceedings. 
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SECTION IV. 

COMPLETION OF ORGANIZATION. 

142. WHEN ACCOMPLISHED.-The court having met, the 
accused and his individual counsel, if any, having been intro
duced, and the defense counsel of the court being present, the 
reporter sworn, and the convening order read, the right of 
challenge accorded, and the court and trial judge advocate 
sworn, the organization of the court is complete for the trial 
of the case. " 

21358°-2O----S 
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SECTION I. 

ARRAIGNMENT. 

143. WHEN MADE.-Upon the completion of the organi
zation of the court in accordance with the provisions of para
graph 142, supra, the court is ready to proceed with the 
trial of the charges in the case then before the court. In 
each case tried by the court the appointing order mnst be 
read anew, a new opportunity to challenge must be given, 
and the members, trial judge advocate and assistants, if any, 
repoTter, and interpreter must be sworn anew. In each case 
the proceedings must be complete without reference to any 
other case. 

144. PROCEDURE.-The court being organized, and both 
parties ready to proceed, the trial judge advocate will read 
the charges and specifications, separately and in order, to 
the accused and ask him how he pleads to each. ,The order 
pursued, in case of several charges or specifications, will be 
to arraign on the first, second, etc., specifications to the first 
charge, then on the first charge, and so on with the rest. 
The reading of the charges and specifications and the pleas 
of the accused in answer thereto constitute the armignment 
of the accused. In Teading the charges the trial judge 
advocate will also read the name and rank of the officer 
preferring them. 

NOTE.-For decorum to be observed during the arraignment see 
paragraph 86. 

SECTION II. 

PLEAS. 

145. KINDS OF PLEAs.-In court-martial procedure the 
usual pleas are the following: (a) Pleas to the jurisdiction; 
(b) pleas in abatement; (c) pleas in bar of trial; and (d) 
pleas to the general issue. The first three mentioned are also 
known as special pleas. These pleas should be made in the 
order named. (Dudley, p. 93; Bouvier's Law Dictionary, 
Rawle, 3d Rev., p. 2603.) 

115 



-,r 146 CHAPTER IX. 

146. PLEA TO THE JURISDICTION.-A plea to the jurisdic
tion denies the right of the court to try the case. The follow
ing are grounds for a plea to the jurisdiction of a court: 

(a) That it was appointed by an officer who did not have 
the legal authority to do so (see Chap. III, Courts-martial....,... 
By whom appointed); 

(b) That it is composed wholly or in part of members not 
authorized by law to sit upon such court-martial (see Chap. 
II, Courts-martial-Composition) ; 

(c) That the accused is not subject to its jurisdiction (see 
Chap. I, Persons subject to militn.ry law); or 

(d) That it has not legal power to try the offense charged 
(see Chap. XVII, Punitive articles). 

A plea to the jurisdiction, if well grounded and sustained 
by the court, bars further prosecution before the court. If 
well grounded and not sustained by the court, the proceed
ings may be disapproved by the appointing authority, or, 
even though approved, may be reviewed on writ of habeas 
corpus by a United States conrt, which will cause the pro
ceedings to be set aside as illegal and void. Waiver of objec
tion will never avail to confer jurisdiction upon a court not 
legally possessing it, even though the accused fails to submit 
a plea to the jurisdiction at the proper time. 

The objection may be taken at any time during the proceed. 
ings, and after a plea of either" guilty" or "not guilty"; and 
failure of the record to show ju~isdiction will be ground for dis
approval, or for setting aside the proceedings, findings, and 
sentence. 

NOTE I.-It is the imperative duty of the trial judge advocate to 
see that the record shows all the essential jurisdictional facts, includ
ing particularly evidence that (a) the accused is a person subject to 
military law, and (b) that the person arraigned before the court as the 
accused is actually the same person named as the accused in the 
charges. 

A plea of not guilty or of guilty to a specification, without raising 
any question of identity, is sufficient evidence that the accused so 
pleading is the same person named in the specification. 

NOTE 2.-Whenever the findings and sentence are disapproved or 
vacated because of failure of the record to show jurisdiction, a re
hearing or new trial before another court may be ordered, unless the 
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record of trial affirmatively shows that accused is not a person ~ubject 

to military law. But in any such case, if execution of t:IJ.e sentence 
had been ordered by the reviewing authority (or, if there be one, by 
the confirming authority) before it was so disapproved or vacated (A. 
W.40, 50*), the accused may, at such second trial, plead to the juris
diction that the court at the former trial did in fact-although not so 
shown by its record-have jurisdiction; and if such plea be sustained 
by the proofs, the pro;)ceedings will thereupon be terminated for want 
of jurisdiction. 

147. PLEA IN AUATEMENT.-A plea in abatement is based 
upon some defect in the charge or specification and is one 
that operates merely to delay the trial, such as an error in 
the name, rank, or organization of the accused or in the 
allegation as to time and place in the specification. An 
accused who submits a plea in abatement must show how the 
error may be amended. ·When a plea in abatement is sus
tained, the trial judge advocate will correct the charge and 
specification objected to so as to meet the objection, and the 
trial will proceed on the corrected charges. To enable him 
to make the correction a continuance may be granted. Mat
ters which might have been objected to by a plea in abate
ment will be considered as waived by pleading to the general 
issue. 

148. PLEA IN BAR OF TRIAL.-A plea in bar of trial, if 
sustained, is a substantial and conclusive answer to the 
charge or specification to which it is. addressed. Such a 
plea may be made on the grounds set forth i...Tl paragraphs 
149, 150, and 151. 

NOTE.-Insanity or mental defect or derangement need not be 
specially pleaded, but the question may be raised on the trial at any 
time before sentence. (See paragraph 219, infra.) 

149. THE STATUTE OF LIlIIITATIONS.-(l) Definition.
Statutes or limitation in criminal law are statutes of which 
the accused may take advantage and deprive the Govern
ment or the power to try and punish him after the lapse of a 
specific period since the offense was committed. They are 
enacted to secure the prompt punishment of criminal offenses 
and with a view to obtain the attendance or the witnesses at 
the triflJ while the recollection of the event is still fresh in 
their minds. In court-martial practice prosecutions are lim
ited both as to time and as to number. (A. W. 39,40.) 

117 



~ 149	 CHAPTER IX. 

(2) Limitations as to Time.-(a) In the following cases 
there is no limitation as to time upon trial by court-martial 
(A. W.39),viz: 

(1) Desertion committed in time of war; 
(2) Mutiny; or 
(3) Murder. 

(b) The period of limitation upon trial and punishment 
by court-martial shall be three (3) years in the following 
cases (A. W. 39), viz: 

(1) Desertion in time of peace; 
(2)	 Any crime or offense punishable under A. 'V. 

93; or 
(3) Any crime or offense punishable under A. W. 94. 

(e) No person subject to military law shall be liable to be 
tried or punished by a court-martial for any crime or offense 
not enumerated in subparagraph (a) or subparagraph (b), 
supra, committed more than two (2) years before the ar
raignment of such person (A. 'V. 39). 

(d) Oomputation 0/ the period D/limitation.-The point 
at and from which the period of limitation is to begin to run 
is the date of the commission of the offense. The point at 
which the period of limitation is to terminate and from 
which said period is to be reckoned back is the date of 
arraignment of the accused. There must be excluded in com
puting this period---: 

(1)	 The period of any absence of the accused from 
the jurisdiction of the United States; and . 

(2)	 Any period during which by reason of some 
manifest impediment the accused shall not have 
been amenable to military justice. 

NOTES.-" Manifest impediment" means only such impediments as 
operate to prevent the court-martial from exercising its jurisdiction, 
and includes such conditions as being held· as n prisoner of war in 
the hands of the enemy, or being imprisoned under the sentence of n 
civil court upon conviction of crime (In 1'e Davison, 4 Fed. Rep., 510) ; 
but any concealment of the evidence of their guilt or other like fraud 
on their part while tlley remain within the jurisdiction of the United 
States by which the prosecution is delayed until the time the bar 
has run does not deprive them of the benefit of the statute. (14 Op. 
Atty. Gen., 2G8.) 
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The thirty-ninth article of war does not have the effect to authorize 
trial or punishment for any crime or offense balTed by the provisions 
of law e:i:isting at the date of its takir,g effect, viz, February 4, 1921. 

(3) Limitation a8 to Number of Trials.-(a) No person 
shall be tried a second time for the same offense. (A. W.40.) 

(b) A person subject to military law has not been" tried" 
in the sense of A. 1-V. 40 in any of the following cases: 

Where the party, after being arraigned or tried before a 
court which was illegally constituted or composed, or was 
without jurisdiction, was again brought to trial before a 
competent tribunal; where the accused, having been ar
raigned upon and having pleaded to certain charges, was 
rearraigned upon a new set of charges substituted for the 
others which were withdrawn; where one of the several dis
tinct charges upon which the accused had been arraigned 
was withdrawn pending the trial, and the accused, after a 
trial and finding by the court upon the other charges, was 
brought to trial anew upon the charge thus withdrawn; 
where, after proceedings commenced, but discontinued with
out a finding, the accused was brought to trial anew upon 
the same charge; where, after having been acquitted or con
victed upon a certain charge which did not in fact state the 
real offense committed, the accused was brought to trial for 
the same act, but upon a charge setting forth the true offense; 
where the court was not sworn; where the first court was 
dissolved because reduced below five members by the casual
ties of, the service pending the trial; where, for any cause, 
without fault of the prosecution, there was a "mistl'ial," 
or the trial first entered. upon was terminated, or the com't 
dissolved, at any stage of the proceedings before a final ac
quittal or conviction (Digest, p. 167, C, II, B) ; or, in any 
case, until either an acquittal has been announced in open 
court, or else, after conviction, the reviewing and, if there be 
one, the confirming authority shall have taken final action upon 
the case (A. W. 40), i. e., shall have ordered execution of the 
sentence or dismissed the case. As to new trials or rehearings 
see paragraphll 377 and 399, infra. 

(c) The same acts constituting a crime against the United 
States can not, after the acquittal or cOllviction of the ae
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cused in a court of competent jurisdiction, be made the basis 
of a second trial of the accused for that crime in the same 
or in another court, civil or military, of the same govern
ment. 

Although the same act when committed in a State might 
constitute two distinct offenses, one against the United 
States and the other against the State, for both of which the 
accused might be tried, that rule does not apply to acts com
mitted in the Philippine Islands. The government of a 
State does not derive its powers from the United States, 
while that of the Philippine Islands does owe its existence 
wholly to the United States. 

A soldier in the Army, having been acquitted of the crime 
of homicide, alleged to have been committed by him in the 
Philippine Islands, by a military court-martial of compe
tent jurisdiction proceeding under authority of the United 
States, can not be subsequently tried for the same offense in 
a civil court exercising authority in that Territory. (Graf
ton v. U. S., 206 U. S., 333.) 

A similar rule applies in Alaska, Hawaii, Porto Rico, 
the Panama Canal Zone, or any other locality where the 
civil courts derive their authority from the United States. 

(d) There can not be a second trial where the offense is 
really the same, though it may be charged under a different 
description and under a different article of war. Thus, 
where the Government elects to try a soldier under A. VV. 61 
for absence without leave, and the testimony inttoduced 
develops the fact that the offense was desertion, the accused, 
after an acquittal or a finally approved conviction, can not 
legally be brought a second time to trial for the same absence 
charged as desertion. (Digest, p. 169, C, II, D.) If a con
viction in such a case should be disa.pproved before its execution 
was ordered, the accused could be or,dered tried for desertion as 
well as for absence without leave on a rehearing of the case. 
(A. W. 40, 47, 49, 50t.) 

(e) It is not misrepresentation or concealment by an ap
plicant for enlistment, but the procuring of his enlistment 
by means of misrepresentation or concealment, together with 
the receipt of payor allowances, which co~stitutes the mili
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tary offense of fraudulent enlistment under A. W. 54. 
Therefore, where a soldier was tried for and convicted of 
fraudulent enlistment in procuring his enlistment by means 
of a misrepresentation or concealment, to try him again for 
the same enlistment on account of another misrepresentation 
or concealment subsequently discovered would be a second 
trial for the same offense. (Digest, p. 169, C, II, E, 1.) 

(I) The thirty-ninth article of war does not deprive a 
court-martial of jurisdiction of an offense after the periods 
prescribed. The court still has jurisdiction. The article 
gives the accused a right of exemption from trial if the 
accused claims the exemption and proves it. In other 
words, the exemption from trial is a defense that the accused 
must assert in order to take advantage of it. The defense 
may be made by entering a plea in bar, or it may be made 
after a plea of not guilty by introducing evidence showing 
the facts that entitle him to the exemption. 

(g) In each case tried by general court-martial in which, 
upon the face of the record, it appears that the accused 
might successfully plead the statute of limitations but in 
which he has not interposed such plea, it shall be made to 
appear of record that the president of the court, or the law 
member advised the accused of his legal rights in the 
premises, and such advice of the president or law member and 
the response of the accused thereto will appear in· the record. 
The same rule will apply in a special court-martial in any case 
where the evidence is made of record. 

150. P ARDON.-A pardon is an act of the President which 
exempts the individual on whom it is bestowed from the 
punishment-the law inflicts for a crime he has committed. 
(See Words and Phrases, vol. 6, p. 5168, and authorities 
there cited.) 

151. CONSTRUCTIVE CONDONATION.-"'There a deserter has 
been restored to duty without trial by authority competent 
to order his trial, this action is regarded as a constructive 
condonation of the offense and may be pleaded in bar of 
trial subsequently ordered; unless such authority, before or 
at the time of such restoration, directed that he remain subject 
to trial for the offense. 
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152. (a) FORl\IER PUNISHMENT.-Former punishment, 
i. e., that he has already been punished for the same offense 
by a commanding officer, under the one hundred and fourth 
article of war, may be pleaded in bar of trial, and, if proven, 
will be a bar to further proceedings. 'But such punishment is 
not a bar to trial for another crime or offense growing out of 
-the &ame act or omission. (A. W. 104: Grafton v. U. S., 206 
U. S. 333, 350-351.) For instance, the fact that the accused 
had been so punished by his commanding officer for reckless 
driving resulting in a collision would not prevent his subsequent 
trial for involuntary manslaughter when a victim of the accident 
afterwards died. 

(b) ILLEGAL ENLIST:M:ENT.-The accused, upon arraign
ment, has sometimes pleaded that on account of some ille
gality in his enlistment, as that he was under age, or that he 
was enlisted for a shorter period than the law required, etc., 
he was not amenable to trial. But no such form of special 
plea is recognized in our law. If the accused, by reason of 
his invalid enlistment, is not duly or legally in the Army, 
he should regularly offer the facts in evidence under a plea 
to the jurisdiction or bring them out under the general issue. 
(Winthrop, p. 411.) 

(c) RELEASE FROM ARREsT.-Release from arrest upon the 
charges and restoration to duty before trial-already no
ticed as not a ground for a plea of pardon or condonation
is, similarly, no ground for a special plea in bar of trial. 

(d) OTHER FORMS OF INADMISSIBLE PLEAS.-Such objec
tions (which have been taken in some cases) as that the 
accused, at the time of the arraignment, is undergoing a sen
tence of general court-martial; or that, owing to the long 
delay in bringing him to trial, he is " unable to disprove the 
charge or defend himself"; or that his accuser is actuated 
by malice or is a person of bad character, are, it need hardly 
be said, not proper subjects for special pleas, however much 
they may constitute ground for continuance, or affect the 
questions of the truth or falsity of the charges, or of the meas
ure of ·punishment. So as to all such. objections as are 
properly matters of defense under the general issue-for 
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example, that the accused committed the offense charged 
when insane, or intoxicated, or in obedience to a military 
order, or under a mistake of fact or law, etc.-these are not 
within the scope or purpose of special pleas in bar, nor can 
they properly be raised in an interlocutory form, or other
wise than upon the trial and by the testimony, being, as they 
are, of the very substance of the defense. (Winthrop, 
p.412.) 

153. ACTION UPON SPECIAL PLEAS.- (a) Each special plea 
should be stat.ed briefly and clearly. It must also be sup-
ported by evidence or legal argument to show that it is well 
taken. The burden of supporting a special plea by a pre
ponderance of proof rests on the accused. Both sides should 
be heard and the proceedings and arguments under the plea 
in trial by general or special court-martial recorded. The 
accused may make several special pleas to any charge or 
specification. 

(0) When a special plea to the jurisdiction or in bar of 
trial as to all the charges and specifications has been sus
tained by a court, the record of the proceedings as far as had 
will be forwarded to the reviewing authority with a state
ment of reasons which, in the opinion of the court, sustain 
its action. If the reviewing authority is in disagreement 
with the court in respect of the validity of the plea, the 
proceedings will be returned by him to the court, with 
reasons for such disagreement and with instructions to the 
court to reconvene and reconsider its action. To the extent 
that such pleas present issues of law, the court properly 
defers to the views of the reviewing authority. The order 
returning the proceedings for reconsideration should direct 
the court, upon vacating its prior action, to proceed with 
the trial of the case. If the reviewing authority approves 
the action of the court in sllstainingsueh pleas his action. 
will be indorsed on the proceedings and pUblished in the 
final review of the case. 

(c) If the charge and specification to which a special 
plea has been sustaill(ld are not capable of amendment and 
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there are other charges and specifications in the case, the 
trial may proceed on the other charges and specifications. 
(G. O. 28, W. D., 1905.) 

(a) When all the special pleas to a given charge or speci
fication are overruled, the accused must plead to the general 
issue as to that charge or specification. 

154. PLEAS TO THE GENERAL IssUE.-(a) Usually the plea 
of the accused is "guilty" or "not guilty" to each charge 
and specification; or, guilty to a specification excepting cer
tain words, and to the excepted words not guilty; or, as 
when charged with an offense which includes a lesser one of 
a kindred nature, guilty to the specification except certain 
words, substituting therefor certain others, to the excepted 
words" not guilty," to the substituted words" guilty," and 
to the charge not guilty, but guilty of the lesser included 
offense. 

(b) A court-martial is authorized, in any case, iIi its dis
cretion, to permit an accused to withdraw a plea of not 
guilty and substitute one of guilty, and vice versa, or to 
withdraw either of these general pleas and substitute a spe
cial plea. And wherever the accused applies to be allowed 
to change or modify his plea, the court should, in general, 
consent, provided the application is made in good faith and 
not for the purpose of delay. 

(c) A plea of guilty does not exclude the taking of 
evidence, on behalf of either the accused or the prosecu
tion, or at the request of the court. In cases where 
the punishment is discretionary a full knowledge of the 
circumstances attending the offense is essential to the court 
in measuring the punishment and to the reviewing author
ity in acting on the sentence. In cases where the punish
ment is mandatory, a full knowledge of the attendant cir
cumstances is necessary to the reviewing authority to enable 
him to comprehend the entire case and correctly judge 
whether the sentence should be approved or disapproved or 
clemency granted. The court should therefore take evi
dence after a plea of guilty, except when the specification is 
so descriptive as to disclose all the circumstances of mitiga
tion or aggravation. When evidence is taken after a plea. 
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of " guilty," the witnesses may be cross-examined, evidence 
may be produced to rebut their testimony, and the court 
may be addressed by the prosecution or defense on the 
merits of the evidence and in extenuation of the offense or 
in mitigation of punishment. After a plea of guilty the 
accused will always be given an opportunity to offer evi
dence in mitigation of the offense charged if he desires to 
do so. 

NOTE.-It is only in very rare ca~es that the specification is so de
scriptive as to disclose all the circumstances of mitigation or aggrava
tion. TheJ;efore, as a rule the court will direct testimony taken after 
a plea of guilty. 

(d) In each case tried by a general or special court-martial 
in which the accused enters a plea of guilty in whole or in 
part as to any charge or specification, the president or the 
law member of the court (see par. 89a, supra) shall explain 
to him as to that part: 

First. The various elements which constitute the offense 
chal'ged, as set forth in Chapter XVII, concerning the puni
tive articles of war; and 

Second. The maximum punishment which may be ad
judged by the court for the offense to which he has pleaded 
guilty. 

The accused will then be asked whether he fully under
stands that by pleading guilty to such a charge or specifica
tion he admits having committed all the elements of the 
crime or offense charged and that he may be punished as 
stated. If he replies in the affi.'rmative, the plea of guilty 
will stand; otherwise a plea of not guilty will be entered. 
The explanation of the president or law member of the court 
and the reply of the accused thereto shall appear in the record 
of trial by a general court-martial. The same rule will apply 
in cases tried by special court-martial when the evidence 
heard is made of record. In other trials by special court
martial, the fact of such explanation being given in the form 
prescribed in Appendix 9 to this Manual will be noted in the 
record. 

NOTE.-For the fOl'lll of Euch explanation see Appendix 9. 
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(e) When the accused pleads "guilty.," and, either before 
or after such plea, at any time before the sentence, makes a 
8tatement or g'ives testimony inconsistent with his plea, the 
statement or testimony and plea will be considered together, 
and if guilt is not conclusively admitted the court will pro
ceed to trial and judgment as if he had pleaded" not guilty." 
(A. 'V. 21.) The most frequent instances of inconsistency 
are in cases involving a specific intent, as in desertion, lar
ceny, etc. In such cases, where before or after a plea of 
guilty the accused at any time before the sentence makes a 
statement, or gives testimony, the latter should be carefully 
scrutinized by the court, and if in the case of desertion in 
any part there is a statement that the accused had no inten
tion of remaining away; that he expected to return when 
he had earned some money j or that when arrested he was on 
his way back to his organization, etc.; or that (if such be the 
desertion alleg'ed) he did not intend to avoid hazardous duty or 
to shirk important servi.ce; or, in the case of larceny, tha.t he 
intended to return the property alleged to have been stolen, 
etc., the court will proceed to trial and judgment as if he had 
pleaded" not guilty" (A. W. 21); but the crimina.lity of an 
intent once formed is not affected by a subsequent change of 
intent. 

(I) A plea of "guilty without criminality" is irregular 
and contradictory. (Winthrop, p. 414.) It is practically 
equivalent to a plea of "not guilty," and the court and trial 
judge advocate should proceed as if that plea were entered. 
Unless a plea of guilty is unqualified the prosecution must 
prove all allegations that are not specifically admitted by 
the accused. 

(g) Insanity at the time of the commission of the acts 
charged is a defense which may be properly made under a 
plea of not guilty. Insanity' at the time of arraignment, or 
at a later stage of the trial, is a proper ground for the ar
rest of fUl'ther proceedings on the charges. (See par. 219 
infra.) 
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SEC'rION III. 

REFUSAL TO PLEAD. 

155. AOTION.-'Vhen the accused, arraigned before a 
court-martial, fails or refuses to plead, or answers foreign to 
the purpose, or when it appears to the court that he entered a 
plea of guilty improvidently or throug'h lack of understanding 
of its meaning and effect, the court may proceed to trial and 
judgment as if he had pleaded not guilty. (A. W. 21.) If 
the court finds that the :failure to plead is the result of 
insanity, it will proceed as indicated in Section II, para
graph 154 (g), supra, and in paragraph 219, infra. 

SECTION IV. 

MOTIONS AND OTHER INCIDENTS OF THE TRIAL. 

156. MOTION TO SEVER.-A motion to sever is a motion by 
one of two or more joint accused to be tried separately from 
the other or others. It will regularly be- made at the ar
l'l'lignment. Except where the essence of the charge is com
bination between the parties (as in mutiny), the motion 
may properly be granted for good cause shown. The more 
common grounds .of motions for severance are that the 
mover desires to avail himself on his trial of the testimony 
of one or more of his coaccused, or of the testimony of the 
wife of one, or that the defenses of the other accused are 
antagonistic to his own, or that the evidence as to them will 
in some manner prejudice his defense. This motion has 
rarely been presented to the court in our military practice. 
Where the prosecution desires to use one of two or more 
j oint accused as a witness against another or others, the 
practice is not to move to sever, but, by order of the con
vening authority, to withdraw charges as to such one. (See 
"Winthrop, p. 379, and authorities there quoted.) 

157. MOTION TO ELEcT.-The prosecution is at liberty to 
charge an act under two or more forms, where it is doubtful 
under which it will more properly be brought by the testi
mony. In the military practice the accused is not entitled 
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to call upon the prosecution to "elect" under which charge 
it will proceed in such, or indeed in any, case. (Digest, p. 
504, V, F.) 

158. NOLLE PnosEQUl.-A nolle prosequi is a declaration 
of record on the part of the prosecution that it withdraws a 
charge or specification from the investigation and will not 
pursue the same further at the present trial. This authority 
can only be exercised by the superior who, as the representa
tive of the United States, ordered the court, and in a proper 
case he may, on his own initiative or on application duly 
made to him, instruct the trial judge advocate to ent~r a nolle 
prosequi. The principal grounds for this proceeding when 
duly authorized will be

(a)	 The fact that the charge or specification is dis
covered to be substantially defective and in
sufficient in law, or 

. (0) That it is ascertained that the allegations can not 
be proved, or 

(c)	 That the testimony available is not sufficient to 
sustain them, or 

(d)	 That the criminality of one of the accused, where 
there are several, can not be established, or 

(e)	 That it is proposed to use one of the accused as a 
witness. . 

The withdrawal of such a charge or specification is not in 
itself equivalent to an acquittal or to a grant of pardon and 
can not be so pleaded. It simply removes from the pending 
case a particular charge or specification without prejudice 
to its being subsequently renewed in its original or a re
vised form. In court-martial practice when authorized by 
the appointing authority a nolle prosequi may be entered 
either before or after arraignment and plea. 1£ after ar
raignment it is found that a charge or specification can not 
be sustained or it is determined for other reasons that the 
same ghall not be pursued, while it would be legal to enter 
a nolle prosequi thereto (see form, Appendix 10), it will be 
the preferable course as well as most just to the accused 
not to do so, but to allow the accused to be formally 
acquitted thereon at the finding. (See Winthrop, pp. 

369-371.) 
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158a. Aider of Defective Specification.-If a specification, 
while defective because of failure to allege some particular fact 
or element essential to the offense, nevertheless contains suffi
cient fairly to apprise the accused of the offense intended to be 
charged, then, if at the time of arraignment, there be no objec
tion to the specification on the ground of such omission, and if 
eithel' (1) the accused pleads not guilty thereto and the record 
shows that the omitted fact or element has been proved at the 
trial without objection by the defense, or (2), upon the accused's 
plea of guilty to such specification, the presid.ent (or the law 
member of a general court) explains to the accused the various 
elements which constitute the offense charged therein in accord
ance with the requirements of paragraph 154d, supra, and in such 
explanation states and includes such omitted fact or element as 
one of the elements of the crime or offense charged, which the 
accused, by pleading guilty to such specification, admits having 
committed, then, in either such case, a finding of guilty will cure 
such defect in the specification, and neither the finding nor sen
tence need be disapproved by reason of such defect; unless it 
appears from the record that the accused was in fact misled by 
such failure, or that his substantial rights were in fact other
wise injuriously affected thereby; or unless the existence of 
such omitted fact or element is negatived by the language of 
the defective specification or by the language of some other 
specification. 

If, at the arraignment, or at any time dm'ing the trial, the 
accused objects to the sufficiency of the specification on the 
ground of the omission therefrom of such essential fact or ele
ment, or objects to evidence offered as to such omitted fact or 
element, on the ground that it is not alleged in the specification, 
or in case such defect is brought to the attention of the court 
in any other manner, the court will either (1) direct that speci
fication to be stricken out and disregarded, or else (2) the court 
may, in its discretion, either on motion of the trial judge advo
cate or upon its own motion, continue the case to allow the trial 
judge advocate to apply to the convening authority for direc
tions as to further proceedings in the case (see par. 15Bd, infra), 
or may (3) permit the specification to be so amended as to cure 
such omission, and continue the case for such time, as in the 

21358°-20--9 
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opinion of the court may suffice to enable the accused properly 
to prepare his defense in view of the amendment (provided, 
however, that the court may proceed immediately with the trial 
upon such amendment being made, if it clearly appears from all 
the circumstances before the court that the accused has not in 
fact been misled in the preparation of his defense, and that a c0Il.
tinnance is not necessary for the protection of his substantial 
rights). 

158b. Variance.-If at any time during the trial it appears 
to the court that the evidence as to any specification or charge 
is not legally sufficient to sustain a finding of guilty thereof or 
of any lesser included offense thereunder, but that there is sub
stantial evidence; either before the court or offered, tending to 
prove the guilt of the accused of some other offense not alleged 
in any specification or charge before the court, the conrt may in 
its discretion, instead of proceeding with the trial upon the plead
ings as they stand, either

1.	 Direct that the specification or charge in question be 
stricken out and disregarded; or 

2.	 Continue the case pending an application by the trial 
judge advocate to the convening authority for direc

,tions as to further proceedings in the case. ..(See 
par. 158d, infra.) 

158c. Finding of Not Guilty at the Close of the Case for the 
Prosecution.-Upon the close of the case for the pros~ution and 
before the opening of the case for the defense, or the introduc
tion of any evidence for the defense or statement by the ac
cused, or at any time thereafter during the trial, before the 
close of the evidence, the court may, either upon its own motion 
or upon the suggestion of the trial judge advocate or upon sug
gestion or motion by the accused or his counsel, consider whether 
the evidence introduced by the prosecution, or before the court, 
is legally suilicient to support a finding of guilty, either as to 
all of the specifications and charges before the court, or as to 
any particular one or more thereof. And if it thereupon appears 
to the court that the evidence then before the court in favor of 
the prosecution, if that most favorable to the prosecution should 
all be accepted as true (regardless of any question of veracity 
of the witnesses or of the chances of its being successfully con
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troverted or explained by the defense) with all the inferences in 
favor of the prosecution that may reasonably be drawn there
from, is not legally sufficient tn sustain the specifications and 
charges, or any particular one or more thereof (that is, if there is 
no substantial evidence fairly tending to prove each of the essen
tial facts and elements therein alleged), then, in any such case, 
the court may in its disGretion forthwith direct and announce in 
open court a finding of not guilty, either of all the specifications 
and charges, or of such particular specifications or charges, if 
any, as the court shall so fin<l not to be supported by legally suffi
cient evidence. Every such question will be determined purely 
as a qu~tion of law, without any consideration of the weight of 
the evidence before the court or any part thereof j and such ques
tion will be determined, in the first instance, by the law member 
of the court, if any, or if there be no law member of the court, 
or he be not present, then by the president, by his ruling in open 
court upon the question (A. W. 31); but if any member of the 
court object to such ruling the court will be cleared and closed 
and the question decided by a majority vote by secret ballot, as 
provided by the thirty-first article of war; but a denial of such 
motion shall never be regarded as ground, in itself, of disapprov
ing a finding or sentence. 

158d. CONVENING AUTHORITY.- ACTION WHEN COURT

MARTIAL REQUESTS DIRECTIONS.-Whenever a trial judge 
advocate, by the directions of a court-martial, under the pro
visions of paragraph 158a or of paragraph 158b, supra, or 
under any othCt' paragraph of this Manual, or otherwise, applies 
to the convening authority for directions as to further proceed
ings in a case, the convening authority will refer the matter to 
his staff judge ,advocate for consideration and advice, who will 
report to him thereon in accordance with the provisions of para
graph 7Gb, supra. The convening authority will thereupon take 
such action as may appear to him to be proper under the cir
cumstances of the case. 
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SECTION 1. 

ATTENDANCE OF WITNESSES. 

159. PROCESS TO OBTAI::-< VVITNESSEs.-Every trial judge 
advocate of a general or special court-martial and every 
summary court-martial shall have power to issue the like 
process to compel witnesses to appear and testify which 
courts of the United States having criminal jurisdiction may 
lawfully issue ; but such process shall run to any part of the 
United States, its Territories, and possessions. (A. W. 22.) 
The authority to issue such process is in terms vested solely 
in the trial judge advocate of a general or special court
martial and in a summary court-martial, and it is by them 
~Jone that the process can be initiated. The trial judge 
advocate, however, will sometimes properly consult the court 
as to the desirability of resorting to an attachment, espe
cially where any considerable time may be required for the 
service andl'eturn of the same, and an unusual adjournment 
may thus be necessitated. He will also properly resort to 
it whenever the court in its desire to secure the best or mate
rial evidence not otherwise procurable calls upon him for the 
purpose. (Winthrop, p. 298.) 

It is the duty of the trial judge advocate to issue process to 
compel the attendance of witnesses desired on beha.lf of the de
fense upon the request of the defense counselor of other counsel 
for the accused, but he may properly consult the court as to the 
desirability of resorting to an attachment for such purposes 
where any considerable time may be required for the service 
and return of the same and an unusual adjournment may thus be 
necessitated, if the evidence desired by the accused can be ob
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tained in another manner, or if the trial judge advocate is will
ing to	 admit that the absent \vitness or witnesses, if present, 
would testify as stated by the accused. (See par. 140, supra.) 

NOTE I.-For power to issue process to secure the attendance and 
testimony of witnesses before courts-martial in the National Guard 
not in the service of the United States, see section 108, National 
Defense Act of June 3, 1916, 39 Stat. 200, Appendix 2. 

2. ·Wherever in this section reference is made to issue of such 
process by a trial judge advocate, a summary court-martial will be 
understood to be included. 

3. An admission that an absent witness would, if present, testify in 
a particular manner does not admit the fact to be as the witness would 
testify. The admission simply stands in the place of the testimony of 
the witness and may be attacked or contradicted or explained in the 
same way as though the witness had been sworn and had testified to 
the things covered by the admission. 

4. The admission of the truth of a statement or of the existence of 
a fact is a wholly different thing. 

160. SERVICE OF SUBPCENA.-A subpama for the attend
ance of a civilian witness is issued in duplicate. It may be 
legally served by either a person in the military service or 
a civilian. Usually service is made by an officer or noncom
missioned officer. Service is made by personal delivery of 
one of the copies to the witness. The proof of service is 
made by indorsing on the remaining copy a sworn statement 

"	 that service was made. (For service by mail and accept
ance of same, see par. 164, infra.) After making service a 
copy of the suhpcena will be promptly returned to the trial 
judge advoca.te of the court with the proof of service. If 
the witness can not be found, the trial judge advocate should 
be promptly so informed. A trial judge advocate can not 
subpoona a civilian witness to appear before himself for pre
liminary examination. 

NOTE.-For form and subprEna and proof of service, see Appendix l[). 

161. SUMMONING OF VVITNESSEs.-The trial judge advo
cate will summon the necessary witnesses for the trial, but 
will not summon witnesses at the expense of the Govern
ment without the order of the court, unless satisfied that 
their testimony is material and necessary. In order that 
the accused may not be denied a full opportunity to make 
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his defense any witness requested by him is usually sum
moned, and any witness designated by the defense counsel of a 
general or special court-martial will be summoned. But a 
reasonable discretion should be exercised by the defense coun· 
sel where the summoning of the number of witnesses re
quested by the accused or by individual counsel would result in 
an unreasonahle inconvenience or expense to the Govern
ment. In such instances the defense counsel should ascertain 
whether the testimony required of the witness is not merely 
cumulative, or as to an unimportant point that one or two 
witnesses would be sufficient to render conclusive, or as to 
which the trial judge advocate will consent to admit the 
facts expected from the witness's testimony. 

162. ADVANCE NOTICE TO WITNESSEs.-The trial judge ad
vocate will endeavor to issue subpamas to civilian witnesses 
and to make request for the attendance of military witnesses 
at such time as will give each witnr.ss at least 24 hours' 
notice before starting to attend the meeting of the court. 

163. ATTENDANCE OF MILITARY WITNESSEs.-The attend
ance of persons in the military service stationed at the place 
of meeting of the court, or so near that no expense of trans
portation will be involved, will ordinarily be obtained by 
informal notice served by the trial judge advocate on the 
person concerned that his attendance as a witness is desired. 
If for any reason formal notice is required, the trial judge 
advocate will request the proper commanding officer to 
order him to attend, but if mileage is involved the area or 
department commander or other proper superior will be 
requested to issue the necessary order. Fees will not be paid 
to military witnesses on the active list, and they are entitled 
only to the mileage allowances due them under their travel 
orders. The attendance as witnesses of persons on the re
tired list (not assigned to active djJ.ty) should be obtained 
in the same manner, and they are entitled to the same fees 
and mileage as civilian witnesses not in the Government em
ploy. No travel order will be issued in such cases. 

1<34. PROCEDURE TO SF.Cl::rUE ATTENDANCE OF CIVILIAN "VIT

NEss.-Unless he has reason to believe that a formal seryice 
of subpama will be required, the trial judge advocate will 
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endeavor to secure the attendance of a civilian witness by 
correspondence with him, sending him duplicate subpama 
properly filled out, with a request to accept service on one 
by signing the printed statement, "I hereby accept service 
of the above subprena," and to return same to the trial 
judge advocate, for which purpose a return addressed pen
alty envelope should be inclosed. Ordinarily there will be 
no difficulty in securing the voluntary attendance of a civil
ian witness if he is informed that his fees and mileage will 
not be reduced by reason of his voluntary attendance and 
that a vouchm' for his fees and mileage going to and return
ing from the place of the sitting of the court-martial will 
be delivered to him promptly on being discharged from 
attendance on the court. If such informal methods are in
effective, formal duplicate subpama will he issued by the 
trial judge advocate with a view to service on the witness. 
If the witness is at or near the post where the court is sit
ting, the service will be by the trial judge advocate or by 
some person designated by him. If the witness is not at 
or near the post where the court is sitting, but is at or near 
another military post, command, or detachment, the trial 
judge advocate will send the duplicate subprena direct to the 
commanding officer of such post, command, or detachment, 
requesting service of the same. U pan receipt of the request 
the officer receiving it will serve the subprena or cause it to 
be served. The service will be made without delay, and the 
retained copy of the subpmna, with proof of service indorsed 
on it, will be sent at once direct to the trial judge advocate. 
If in any instance travel is necessary to serve the subpama, 
a request will promptly be made by the commanding officer 
of the post, command, or detachment on the proper author
ity for travel orders. If the witness does not reside Ileal' a 
post, command, or detachment, the subprena will be sent 
direct to the area or department or other proper commander 
requesting service of the same. (See par. 159, notes, supra.) 

165. WHEN ACCUSED MUST BE CONFRONTED WITH 'VIT

NEss.-Depositions can not be introduced by the prosecution 
in capital cases. (A. "V. 25.) (As to what are capital cases, 
see par. 41, supra.) In such cases, therefore, as well as in 
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others in which the trial judge advocate or the defense counsel 
believes that the interests of justice demand that the accused 
be confronted by a witness against him, or believes that for 
any reason a witness should testify in the presence of the 
court, the trial judge advocate will take the necessary steps to 
secure the attendance of such witness or witnesses. 

NOTE.-A case referred to a special court-martial for tri3.l, under 
the provisions of the last proviso of A. W. 12 as amended by the code 
of 1920, is not a " capital case" within the meaning of this paragraph, 
since a special court-martial has no power to impose the death 
penalty. 

166. PROCEDURE TO OnTAIN BOOKS, DOCUlVIENTS, OR 
PAPERS.-If a civilian has in his possession a book, docu
m3nt, or paper desired to be introduced in evidence, a sub
pama duces tecum will be prepared and issued by the trial 
judge advocate directing the person to appear in court and 
to bring with him such book, document, or paper, which 
should be described in sufficient detail to enable it to be 
readily identified. 

NOTE.-For form, see Appenuix 19. 

167. CIVILIAN WITNESS IN CONFINEMENT.-The testimony 
of a witness who is in confinement in the hands of the civil 
authorities will ordinarily be obtained by means of a depo
sition (A. W. 25), but if for any reason it is necessary that 
such a witness testify in court, an endeavor should be made 
by the trial judge advocate to make arrangements with the 
civil authorities to obtain his appearance. 

1G8. "\VARRANT OF ATTACHHENT.-In view of the provi
sions of A. W. 23 providing for the punishment on informa
tion before a district court of the United States or in a court 
of original criminal jurisdiction in _any of the territorial 
possessions of the United States of a civilian who willfully 
neglects or refuses, after he has been duly subpamaed, to ap
pear as a witness before any military court, commission, 
court of inquiry, or board, or before any officer, military or 
civil, designated to take a deposition to be read in evidence 
before such court, commission, court of inquiry, or board, cir
cumstances requiring the issue of a warrant of attachment 
will be very rare. (For form, see Appendix 20.) When
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ever it becomes necessary to issue a warrant of attachment, 
the trial judge advocate or summary court-martial will 
direct or deliver it for execution to an officer designated 
by the area or department commander for the purpose. (12 
Op. Atty. Gen., 501.) As the arrest of a person under a war
rant of attachment involves depriving him of his liberty, the 
authority for such action may be inquired into by a writ of 
habeas corpus. For this reason the officer executing the war
rant or attachment should be provided with the following 
papers to enable him to make a full return in case a writ of 
habeas corpus is served upon him: 

(a) A copy of the charges in the case, sworn to be a full 
and true copy of the original by the trial judge advocate of 
the court (or summary court-martial). 

(b) A copy of the order appointing the court-martial, 
sworn to be a full and true copy of the original by the trial 
judge advocate of the court (or summary court-martial). 

(c) A copy of the order referring the charges to the court for 
trial, sworn to be a full and true copy of the original by the trial 
judge advocate (or summary cpurt-martial). 

(d) The original subprena, showing proof of service of 
same. 

(e) An affidavit of the trial judge advocate or summary 
court-martial that the person being attached is a material 
witness in the case; that he has failed and neglected to 
appear, although sufficient time has elapsed for that pur
pose; and that no valid excuse has been ofIered for such 
failure to appear. 

(I) The original warrant of attachment. 
In executing such process it is lawful to use only such 

force as may be necessary to ~ring the witness before the 
court. Whenever force is actually required, the post com
mander nearest the residence of the witness will furnish a 
military detail sufficient to execute the process. 

169. HABEAS CORPUS PROCEEDINGS IN CONNECTION WITH 

ATTACIHIENTs.-(a) If, in executing a warrant of attach
ment, the officer detailed for that purpose should be served 
with a writ of habeas Corpus from any United States court, 
or by a United States judge, for the production of the wit
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ness, the writ will be promptly obeyed, and the person alleged 
to be illegally restrained of his liberty will be taken before 
the court from which the writ has issued and a return made 
setting forth the reasons for his restraint. The officer upon 
whom such a writ is served will at once report by telegraph 
the fact of such service direct to The Adjutant General of 
the Army and to ·the commanding general of the division, 
force, area, or department. (See Appendix 22, Form A.) 

(b) 1£, however, the writ of habeas corpus is issued by 
any State court (or a State judge), it will be the officer's 
dllty to make respectful return, in writing, informing the 
court that he holds the person named in the writ by author
ity of the United States pursuant to a warrant of attach
ment issued under Chapter II of the act of Congress approved 
June 4, 1920 (A. W. 22), by a trial judge advocate of a law
fully convened general or special court-martial (or by a 
summary court-martial), and that the Supreme Court of 
the United States ha.s decided that State courts and judges 
are without jurisdiction in such cases. (See Appendix 22, 
Form B.) After having made the above return to a writ 
issued by a State court or judge, it is the duty of the officer 
to hold the prisoner in custody under his warrant of attach
ment and to refuse obedience to the man date or process of 
any government except that of the United States. Conse
quently, it is his duty not to fake the prisoner, nor suffer 
him to be taken, before a State judge or court upon a writ of 
habeas corpus issued under State authority. 

170. PUNI8IIMENT FOR REFUSAL TO AprEAR OR TESTIFY.

Although the attendance of a witness as above described can 
be enforced, there is no power in a court-martial itself to 
compel a witness to testify or to punish him for not testify
ing. The only procedure is that provided in A. W. 23, as 
follows: 

Every person not subject to military law, who being duly 
subpcenaed to nppear as a witness before (a) any military 
court, commission, court of inquiry, or board, or (b) any 
officer, military or civil, designated to take a deposition to 
be read in evidence beiore such court, commission, court of 
inquiry, or board, willfully (a) neglects or refuses to appear, 
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or (b) refuses to qualify as a witness or to testify, or (c) 
produce documentary evidence which such person may have 
been legally subpamaed to produce, shall be deemed guilty of 
a misdemeanor, for which such person shall be punished on 
information in the district court of the United States, or in 
a court of original criminal jurisdiction in any of the Ter
ritorial possessions of the United States; jurisdiction being 
hereby conferred upon such courts for such purpose; and 
it shall be the duty of the United States district attorney or 
the officer prosecuting for the Government in' any such court 
of original criminal jurisdiction, on the certification of the 
facts to him by the military court, commission, court of in
quiry, or board, to file an information against and prosecute 
the person so offending, and the punishment of such person, 
on conviction, shall be a fine of not more than $500, or im
prisonment not to exceed six months, or both, at the discre
tion of the court: Provided, That the fees of such witness 
and his mileage, at the rates allowed to witnesses attending 
the courts of the United States, shall be duly paid or ten
dered said witness, such amounts to be paid out of the appro
priation for the compensation of witnesses. (A. W. 23.) 

NOTE.-If an officer wllo is charged with serving a subpcena pays the 
necessary fees and mileage to a witness, taking a receipt therefor, he 
is entitled to reimbursement. (Dec. Compo Treas., Sept. 10, 1901, pub
lished in Cir. 38, A; G. O. 1901.) 

171. SAME IN PHILIPPINE ISLANDs.-Every person not be
longing to the Army of the United States, who, in the Philip
pine Islands, being duly subpcrnaed to appear therein as a 
witness before a general court-martial of sai~l Army (or 
naval court), willfully neglects or refuses to appear, or re
fuses to qualify as a witness, or to testify, 01' produce docu
mentary evidence, which such person may have been legally 
subpamaed to produce, shall be punished by a fine of not 
more than $500 United States currency, or imprisonment not 
to exceed six months, or both, at the discretion of the court, 
and it shall be the duty of the proper fiscal or prosecuting 
officer, on the certification of the facts to him by the general 
court-martial, to file in the proper court a complaint against 
and prosecute the person so offending: Provided, That $1.50 
United States currency for each day's attendance, and 5 cents 

140 



COURTS-MARTlAIr-WITNESSES AND DEPOSITIONS. ~ 172 

United States currency per mile for going from his residence 
to the place of trial or hearing, and 5 cents per mile for re
turning, shall be duly tendered to said witness: Provided 
fUTtlter, That no witness shall be compelled to incriminate 
himself or to answer any question which may tend to in
criminate him. (Acts 1130 and 1243, P. 1. Commission.) 
The provisions of this paragraph do not apply to witnesses 
before special and summary courts. 

NOTE.-Employees of the civil govel'l1ment of the Philippine Islands, 
paid from insular funds of the iSlands, are held not to be in the em
ploy of the United States. (Dec. Compo Treas., Ang. 20, 1902, pub
lished in Cir. 45, A. G. 0., 1902.) 

172. TENDER OF FEES PRELIMINARY TO PROSECUTION.-In 
case a civilian witness is duly subpamaed under the authority 
of A. VV. 22 and willfully neglects or refuses to appear or 
refuses to qualify as a witness, or to testify or produce docu
mentary evidence which he may have been legally subpoonaed 
to produce, he will at once be tendered or paid by the nearest 
finance officer one day's fees and mileage for the journeys to 
and from the court, and will thereupon be again called upon 
to comply with the requirements of the law. Upon failing 
the second time to comply with the requirements of the law a 
complete report of the case will be made to the officer exercis
ing general court-martial jurisdiction over the command 
with a view to presenting the facts to the Department of 
Justice for the punitive action contemplated in A. W. 23. 

173. CONTEMPTs.-(a) Authority to Punish.-A military 
tribunal may punish, as for contempt, any· person who uses 
any menacing words, signs, or gestures in its presence, or 
who disturbs its proceedings by any riot or disorder: Pro
vided, That such punishment shall in no case exceed one month's 
confinement, or a fine of $100, or both. (A. W. 32.) The 
power to so punish is vested in general, special, and sum
mary courts-martial. Punishments adjudged for contempt, 
like other punishments adjudged by courts-martial, require 
the approval of the reviewing authority in order to be 
effective. 

(b) Persons Who May Be Punished for Oontempt.-The 
words" any person," as used in A. W. 32, appear to include 
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civilians as well as military persons. In view, however, of 
the embarrassment liable to attend the execution, through 
military machinery, of a punishment adjudged against a 
civilian for a contempt under the article, it would generally 
be advisable for the court to confine itself to causing the 
party to be removed as a disorderly person, and, in an aggra
vated instance, to procure a complaint to be lodged against 
him for breach of the public peace. (Winthrop, p. 462.) 

(c) Direct and Oonstructive Oontempts.-A direct con
tempt is one committed in the presence or immediate prox
imity of a court while it is in session. An indirect or con
structive contempt is one not so committed. The conduct 
described in A. 1V. 32 constitutes direct contempt. But con
duct on the part of a person subject to military law and 
amounting to a constructive contempt may be punished like 
any other conduct that is prej udicial to good order and mili
tary discipline, by bringing the person to trial before an
other court on charges under A. W. 96. 

Constructive contempts by civilians are punishable as "of
fenses against public justice," under A. W. 23, by proper pro
ceedings in the United States courts. In such cases it is the duty 
of the trial judge advocate of a general or special court-martial, 
or of the summary court, to place the fa.cts before the nearest 
United States district attorney. 

(d) Procedu?·e.-Where a contempt within the descrip
tion of A. W. 32 has been committed and the court deems it 
proper that the offender shall be punished, the proper course 
is to suspend the regular business and, after giving the party 
an opportunity to be heard in explanation, to proceed, if 
the explanation is insufficient, to impose a punishment, re
suming thereupon the original proceedings. The action 
bken is properly summary, a forma.l trial not being called 
:for. Close Confinement in quarters or in the guardhouse 
during trial of the pending case or forfeiture of a reasonable 
amount of pay, has been the more usual punishment. A full 
record of the proceeding is at once made, not separate from, 
but in and as a part of the regular record of the case on 
trial, showing the occasion and circumstances of the con
tempt, the words or acts which constituted it, the excuse 
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or statement, if any, of the party, the action taken by the 
court, its jud.:,o-ment and the disposition o£ the offender. 
(Winthrop, p. 469.) Instead o£ proceeding against a mili
tary person for contempt in the manner contemplated by 
this article, the alternative course may be pursued of bring
ing him to trial before a new court on a charge of a dis
order under A. W. 90. 

SECTION II. 

DEPOSITIONS. 

174. WHEN AnMISSIBLE.-A duly authenticated deposition 
taken upon reasonable notice to the opposite party may be 
read in evidence before any military court or commission in 
any case not capital, or in any proceeding before a court of 
inquiry or a military board, if such deposition be taken when 
the witness resides, is found, or is about to go beyond the 
State, Territory, or District in which the court, commission, 
or board is ordered to sit, or beyond the distance of 100 
miles from the place of trial or hearing, or when it appears 
to the satisfaction of the court, commission, board, or ap
pointing authority that the witness, by reason of age, sick
ness, bodily infirmity, imprisonment, or other reasonable 
cause, is unable to appear and testify in person at the place 
of trial or hearing: Provided, That testimony by deposition 
may be adduced for the defense in capital cases. (A. W. 25.) 

NOT~.-For form for interrogatories and depositions, see Appen
dix 17. 

174a. Depositions upon Oral Interrogatories.-If reasonably 
practicable, and upon request of the accused or his counsel, or of 
the trial judge advocate, or upon the direction of the court, com· 
mission, or board, depositions may be taken upon oral interroga
tories and reduced to writing in the maimer prescribed in para
graph 181-l, infra, and may be read in evidence in the same 
manner and for the same pnrposes in like cases as depositions 
taken upon written interrogatories under paragraphs 176 and 
177 of this Manual. 

175. BEFORE WHOM TAKEN.-Depositions to be read in 
evidence before military courts, commissions, courts of in
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quiry, or military boards, or for other use in military ad
ministration, may be taken before and authenticated by any 
officer, military or civil, authorized by the laws of the United 
States or by the laws of the place where the deposition is 
taken to administer oaths. (A. W. 26.) 

176. INTERROGATORIES, How SUBMITTED.-The procedure 
for submitting interrogatories for a deposition is as follows: 

(a) The party desiring the deposition submits to the op
posite party the interrogatories which he wishes propounded 
to the person whose deposition he desires, and the opposite 
party then submits to him such cross-interrogatories, if any, 
as he may desire. Such additional direct and cross-inter
rogatories may be submitted as desired; or 

(0) The party desiring the deposition submits to the court, 
military commission, or board the interrogatories which he 
wishes propounded to the person whose deposition he desires. 
The opposite party then submits to the court, military com
mission, or board such cross-interrogatories, if any, as he may 
desire. The court, military commission, or board then sub
mits such additional interrogatories as it may deem proper 
and desirable,· and such additional direct and cross-inter
rogatories may be submitted as are desired. . 

(c) Where the court, military commission, or board de
sires that the deposition of a particular person be obtained, 
it will cause interrogatories to be prepared accordingly. The 
prosecution and defense (or other party or parties in inter
est) then submit such interrogatories as they may desire. 
Such additional interrogatories may be included as are de
sired by the court, military commission, or board, or by a 
party in interest. 

177. PROCEDURE TO OBTAIN DEPOSlTION.-(a) All the in
terrogatories to be propounded to the person are entered 
upon the form of interrogatories and deposition, and the trial 
judge advocate, summary court, or recorder will take appro
priate steps to cause the desired deposition to be taken with 
the least practicable delay. In an ordinary case he will 
either send the interrogatories to the commanding officer of 
the post, recruiting station, or other military command at or 
nearest which the person whose deposition is desired is 
stationed, resides, or is understood to be, or will send them 
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to some other responsible person, preferably a perso.n com
petent to administer oaths, at or near the place at which the 
person whose deposition is desired is understood to be. In 
a proper case the interrogatories may be sent to the division, 
area, or department or other superior commander or to the 
witness himself, and in any case they will, when necessary, 
be accompanied by a proper explanatory letter. 

(b) When interrogatories are received by a commanding 
officer, he will either take or cause to be taken the deposition 
thereon. He will send an intelligent person~preferably an 
officer, if available, or a person with legal training or ex
perience if available, accompanied if practicable by a military 
stenographic reporter or stenographer-to the necessary place 
for the purpose of obtaining the deposition, or he may 
properly arrange by mail or otherwise that the deposition 
be taken, if he can make such arrangements as to assure him
self that the work will thus be properly done. The deposition 
will be taken with the le:.lst practicable delay, and when 
taken will be sent at once direct to the trial judge advocate 
of the court-martial trying the case, or other proper person. 

(c) If the witness whose deposition is desired is a civiEan, 
the trial judge advocate or other proper person sending 
interrogatories as above will inclose with them a prepared 
voucher for the fees and mileage of the witness, leaving 
blank such spaces provided therein as it may be necessary 
to leave blank, accompanied by the required number of 
copies of the orders appointing the court, military commis
sion, or board. The trial judge advocate, summary court, 
or recorder will also send with the interrogatories duplicate 
subprena requiring the witness to appear in person at a time 
and place to be fixed by the officer, military or civil, who is 
to take the deposition. If the name of this officer is not 
known, the space provided for it will be left blank. If a 
military officer takes the deposition, he will complete the wit
ness voucher, certify it, and transmit it to the nearest dis
bursing finance officer for payment. When the deposition is 
to be taken by a civil officer he will be asked to obtain and 
:furnish to the military officer requested or designated to 
cause the deposition to be taken the necessary data for the 
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completion of the witness voucher, and the latter will com
plete the voucher, certify it, and transmit it to the nearest 
disbursing finance officer for payment. 

In the case of a military witness subpcena will not ac- . 
company the interrogatories, but the officer before whom the 
deposition is to be taken will take the necessary steps to have 
the witness appear at the proper time and place. 

178. TR....CING DELAYED DEPOSITIONs.-Trial judge advo
cates and ,defense counsel will be prompt in preparing and 
forwarding interrogatories. If the deposition is not re
ceived within a reasonable time, a letter of inquiry will be 
sent; and, if a prompt explanation of the delay is not re
ceived, the area or departmentcoIl1mander or other proper 
superior will be advised. 

179. DESIGNATION OF DEPONENT BY OFFICIAL TITLE.

Where it is desired to take the deposition of some person 
holding a certain office or position, as, for instance, a troop 
commander, master sergeant, first sergeant, cashier of a 
bank, post exchange officer, etc., and the name of the person 
is unknO'i'ffi, interrogatories may be prepared in the usual 
way for submission to the person holding the office or posi
tion, without naming him unless it shall appear that the 
accused will be prejudiced thereby. 

180. DEPONENT'S ANSWERS TO BE RESPONSIVE.-Before a 
witness gives his answers to the interrogatories they should 
be read and, if necessary, be explained to him, or he should 
be permitted to read them over in order that his answers 
may be dear, full, and to the point. The person taking the 
deposition should not advise the witness how he should an
swer, but he should endeavor to see that the witness under
stands the questions and what is desired to be brought Qut 
by them, and that his answers are clear, full, and to the 
point. 

181. FEES FOR T.AIliNG DEPOSITIONS.-Civil officers before 
whom depositions are taken for use before courts-martial 
will be paid the fees allowed by the law of the place where 
the depositions are taken. 

181t.Depositions upon Oral Interrogatories-Procedure.-The 
procedure for procuring depositions upon oral interro.gatories is 
as follows: 
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(a) The party desiring the deposition on oral interrogatories 
will 80 notify the opposite party, and also the court, commis
sion, or board, in writing, and may at the same time outline 
the subject upon which he desires the witness interrogated and 
the main questions which he wants propounded to him, at the 
same time attaching a copy of the charges and speciftcations 
(or, in case of a court of inquiry or other board, a brief state
ment of the matter under investigation) so as to better enable 
the counsel examining the witness to cover all the ground and 
intelligently interrogate the witness ,upon the points upon which 
information is desired. The opposite party may thereupon sub
mit within 24 hours, if so desired, an outline of the points upon 
which he particularly desires the witness cross-examined with 
the main cross-interrogatories to be propounded. The court, 
board, or commission may, if it desires, similarly outline any 
matter or questions upon which, on its behalf, the witness shall 
be interrogated. 

(b) Where the court, commission, or board desires the deposi
tion of a witness taken on its behalf, on oral interrogatories, the 
same procedure will be followed; i. e., all parties will be given 
an opportunity to participate in the deposition in the manner 
hereinbefore prescribed. 

(c) Such notice alld all the accompanying papers, as pre
scdbed in the preceding subparagraph, including such charges 
(or subject matter to be investigated by a court of inquiry or 
board, as the case may be), will be sent by the trial judge ad
vocate, summary court, recorder, or board to the commanding 
officer of the post, reC'l'uiting station, or other military command 
at or nearest which the person whose deposition is desired is 
stationed, resides, or is understood to be. In case the witness is 
a civilian, the papers will be accompanied by a subprena and a 
prepared voucher for his or her signature for witness fees and 
mileage. Where requests for depositions upon oral interroga
tories are sent to a commanding officer, such officer will cause 
the deposition to be accomplished in the presence of a summary 
court or other officer, civil or military, authorized by law to 
administer oaths; and an available trial judge advocate of a 
general or special court-martial will ordinarily be detailed to 
represent the United States, and available defense counsel of a 

141 



~ 182 CHAPTER X. 

general or special court-martial to represent the accused; but if 
there be no such trial judge advocate or assistant or defense coun
sel or assistant available, some other suitable person will be desig
nated; and in no case will an accused be deprived of the right to 
be represented by counsel of his own selection, civil counsel if 
he so provides, or military if such counsel be reasonably avail
able. A military stenographer will, if practicable, be detailed 
to take down and transcribe the deposition. In propoun.ding 
questions to the witness such trial judge advocate and defense 
counsel (or other counsel retained or appointed or detailed for 
such duty) will be careful to cover all the matters set out in 
the outlines of the subjects upon which the witness is to be in
terrogated, and to propound all the questions submitted by the 
parties whom they represent, respectively (the trial judge ad
vocate acting also for the court, commission, or board in so in
terrogating the witness), and such additional questions as may 
in the interests of justice appear desirable, having due regard 
for the rules of evidence applicable before courts-martial. (For 
method of completion and authentication, see form, Appendix 
17.) 

(d)' The summary court officers, trial judge advocates, and 
defense counsel called upon to take part in taking depositions 
upon oral interrogatories hereunder will JIse their best efforts 
to obtain from the witness the same results as though he had 
been interrogated in the ordinary way in open court, and in no 
case will such duty be permitted to be performed in a perfunc
tory manner. 

(e) Upon receipt of the accomplished deposition and signed 
vouchers, the trial judge advocate, summary court, or recorder 
will complete and certify such vouchers and send them to the 
nearest finance office for payment. 

182. 'I'AIUNG IhpOSITIONS IN FOREIGN COUNTRy.-I£ the 
evidence desired :from a witness residing in a :foreign country 
is necessary and material and is desired to be read be:£ore a 
court-martial, military commission, court of inquiry, or 
military board sitting within any of the States of the Union 
or the District o:f Columbia, interrogatories (accompanied 
by the necessary vouchers :for :fees and mileage) will ordi
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narily be forwarded through military channels to The Adju
tant General of the Army. They will then be transmitted 
by the Secretary of War to the Secretary of State, with the 
request that they be sent to the propercon~ul of the United 
States and the deposition of the witness be taken. In the 
case of troops serving along the international boundaries, 
outside of the United States proper, or in foreign countries, 
the officer exercising general court-martial jurisdiction may, 
in his discretion, detail an officer to take the deposition of a 
civilian witness, or he may send the interrogatories direct 
to the consul of the United States nearest the place of resi
dence of the witness with the request that the deposition be 
taken. In the latter case the interrogatories will be accom
panied by the proper vouchers for the fees and mileage of 
the wi tness. 

NOTE.-li'or use of depositions as evidence. see Chapter XI, Evi
dence. 

SECTION III. 

FEES, MILEAGE, AND EXPENSES OF WITNESSES. 

183. OFFICERS AND SOLDillns, ACTIVE OR RETIRED.-Officers 
and soldiers on the active list required to attend a court
martial as witnesses are not entitled to receive mileage and 
fees like civilian witnesses, but are entitled to such travel 
allowances as the law allows to officers and soldiers travel
ing under orders; but a retired officer, not assigned to active 
duty, or a retired soldier is ,entitled to the per diem and 
mileage provided for civilian witnesses not in Government 
employ. 

NOTE.-The fees, mileage, and expenses of persons in the military 
service or of civilians in the Government employ duly subpcenaed 
and appearing before civil courts, whether State or Federal, are pay
able by the civil authorities. 

184. CIVILIANS IN GOVERNMENT EMPLoy.-Civilians in the. 
employ of the Government when traveling upon summons as 
witnesses before military courts are entitled to transportation 
in kind from their place of residence to the place where the 
court is in session and return. If no transportation be fur
nished they are entitled to reimbursement of the cost of travel 
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actually performed by the shortest usually traveled route, 
including transfers to and from railway stations, at rates 
not exceeding 50 cents for each transfer, and the cost of 
sleeping-car accommodations to which entitled or steamer 
berth when an extra charge is made therefor. They ar~ 

also entitled to reimbursement of the actual cost of mealS 
and rooms at a rate not exceeding $3 per day for each day 
actually and unavoidably consumed in travel or in attend
ance upon the court under the order or summons. No allow
ance will be made to them when attendance upon court does 
not require them to leave their stations. 

185. CIVILIANS NOT IN GOVERNMENT El\iPLOY.-A civilian 
not in Government employ duly summoned to appear as a 
witness before a military court, commission, or board, or at 
a place where his deposition is to be taken for use before 
such court, commission, or board, will receive $1.50 for each 
day of his actual attendance before such court, commission, 
or board, or for the purpose of having his deposition taken, 
and 5 cents a mile for going from his place of residence to 
the place of trial or of the taking of his deposition, and 5 
cents a mile for returning, except as follows: 

(a) In Porto Rico and Cuba he will receive $1.50 a day 
while in attendance as above stated and 15 cents for each 
mile nec'essarily traveled over stage line or by private con
veyance and 10 cents for each mile over any railway or 
steamship line. 

(b) In Alaska, east of the one hundred and forty-first 
degree of west longitude, he will receive $2 a day while in 
attendance as above stated and 10 cents a mile, and west of 
said degree $4 a day and 15 cents a mile. 

(0) In the States of Wyoming, Montana, Washington, 
Oregon, California, Nevada, Idaho, Colorado, Utah, New 
Mexico, and Arizona, he will receive $5 a day for the time of 
actual attendance as above stated, and for the time neces
sarily occupied in going to and returning from the same, 
and 15 cents for each mile necessarily traveled over any 
stage line or by private conveyance and 5 cents for each mile 
by any railway or steamship. 

NOTE.-l. Travel must be estimated by the shortest usually traveled 
route-by established lines of railroad, stage, or steamer-the tlme 
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occupied to be determined by the official schedules, reasonable allow
ance being made for unav.oidable detention. 

2. These rates apply to the Philippine Islands. (See Cir. 45, A. 
G. 0., 1902.) 

3. A civilian not in Government employ, when furnished transporta· 
tion 011 transport or other Government conveyance, is entitled to 57,142 
per cent of 5 cents per mile (equal to 2.857 cents per mile). (Comp. 
Dec., Aug. 20, 1902, published in Cir, 45, A. G. 0., 1902.) 

186. PAYMENT FOR RETURN JOURNEY.-The charges for re
turn journeys ofwitnesses will be made upon the basis of the 
actual charges allowed for travel to the place of giving testi
mony, and the entire amount thus completed will be paid 
upon discharge from attendance, without waiting for com
pletion of return travel. 

187. CONTENTS OF VoucHERs.-The items of expenditure 
authorized for civilian witnesses will be set forth in detail 
and made a part of each voucher for reimbursement. No 
other items will be allowed. 

The certificate of the trial judge advocate, or other officer, 
will be evidence of the fact and period of attendance, and 
will be made upon the voucher. 

When payment is made under the provisions of paragraph 
184, the correctness of the items will be attested by the affi
davit of the witness, to be made, when practicable, before the 
officer who certifies the voucher. 

188. VVITNE8S IN SEVERAL TRIALS ON SA~lE DAY.-A civil
ian attending as a witness in several court-martial trials on 
the same day is entitled to a separate fee for attendance in 
each case (Dig. Dec. ,Comp., 1894 to 1902, p. 476), but will 
receive mileage in only one case. 

189. VOUCHER TO BE DELIVERED TO WITNESS.-A civilian 
witness not in Government employ who appears to testify is 
entitled, upon his discharge fronl attendance, to receive from 
the trial judge advocate, if any (or summary court, recorder 
of court of inqui ry or board, etc.), his witness voucher prop
erly filled out. If not practicable to deliver to the witness 
his voucher at that time, his address will be obtained and his 
witness voucher will be promptly forwarded to the nearest 
disbursing finance officer. To entitle a witness to the pay
ment of fees and mileage it is not essential that he should 
-produce a subpcena. 
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190. LOST VOUCrIER.-'Wbere the voucher of a witness has 
been lost, a new voucher may be issued by the trial judge 
advocate upon a satisfactory showing of such loss, supported 
by affidavit. The new voucher should be so noted as to in
dicate its character and should be forwarded to the Chief of 
Finance for settlement. 

191. FEES FOR SERVICE OF SUBPCENA.-There is no fee or 
compensation fixed by statute or regulation for the service 
of subprena to secure the attendance of witnesses before mili
tary courts. Ordinarily service will be made by an officer or 
soldier or other person subject to military law, but if service 
by a civilian is deemed by the trial judge advocate or area or 
department, division, camp, or other superior commander to be 
preferable, the services of a civilian may be used, and the 
fees and mileage allowed by law in that locality for similar 
services may be paid by a finance officer from the appropria
tion "for expenses of courts-martial, etc." 

192. EMPLOYMENT OF EXPERTS.-When the employment of 
an expert is necessary during a trial by court-martial the 
necessity for such employment should be made to appear by 
a resolution of the court. This resolution will be forwarded 
by the trial judge advocate, in advance of the employment, 
to the authority appointing the court, with a request for 
authority to employ the expert and for a decision as to the 
compensation to be paid him. The request should, if practi
cable, state the compensation that is recommended by the 
trial judge advocate and the defense counsel. The compensa
tion of the expert, including the co~pensation for photo
graphs that may be necessary in connection with his testi
mony, will be paid out of the appropriation" for expenses 
of courts-martial, etc." 

NOTE.-Where. in advance of trial, the trial judge advocate or the 
defense counsel knows that the employment of an expert will be 
necessary. he should, without delay, apply to the appointing authority 
for authority to employ the expert, stating the necessity therefor and 
probable cost thereof. 

193. EXPENSES OF COURTS-MARTIAL, ETC., How PAYABLE.--"" 
The fees of civilian witnesses, the mileage of both civil and 
military witnesses, the legal fee of the proper official for 
certified copy of a marriage certi.ficate, the expense of pro
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curing a transcript of a stenographer's notes of testimony 
taken before a United States commissioner, the fees of a 
notary for swearing a witness, and the expenses (in
cluding railway fare and hotel bills) of a United States 
consul stationed in a foreign country in taking depositions, 
when such items are incurred in connection with a trial be
fore a court-martial or military commission, or investi
gation before a court of inquiry, and other necessary expenses, 
are paid by the Finance Department out of the annual appro
priation "for expenses of courts-martial, etc." If no finance 
officer be present at the place where the court it sitting, the 
vouchers may be transmitted direct to any finance officer. 
Such vouchers are not transferable. 

NOTE.-Blank vouchers may be procured from any disbursing 
1i.nance officer. 
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SECTION I. 

INTRODUCTORY PROVISIONS. 

194. GENER.AL REMARKs.-The oath taken by members of 
general and special courts requires them to try and determine 
"according to evidence" the matter before them. A sum
mary court, although it does not take such an oath, will also 
determine the matter before it solely on the evidence in the 
case, and no evidence would be admissible before a sum
mary court that is not admissible before general and special 
courts. The evidence thus referred to, according to which 
the court must decide the case, means all the matters of 
fact which the court permits to be introduced, or of which 
it takes judicial notice, with a view to prove or disprove the 
charges. Every item of this evidence must be introduced 
in open court, and it would be seriously irregular and im
proper for any member of the court to convey to other mem
bers, or to consider himself, any personal information that 
he possessed as to the merits of the case or the character of 
the accused without stating it in open court and, if a wit
ness Tor the prosecution, retiring as a member of the court, 
as provided in A. W. 8 and 9. But while their knowledge of 
the facts must come to them from the evidence, the members 
are expected to utilize their common sense, their knowledge 
of human nature, and the ways of the world in weighing 
the evidence and arriving at a finding. In the light of all 
the circumstances of the case, they should consider the in
herent probability or improbability of the evidence given 
by the several witnesses, and with this in mind the court 
may properly believe one witness and disbelieve several 
whose testimony is in conflict with that of the one. 

The methods which are employed by courts of justice to 
ascertain the facts-that is, the truth-respecting any past 
transaction closely resemble those resorted to by an indi
vidual for a similar purpose. If A desires to ascertain 
whether a particular act did or did not take place, he ad
dresses himself to those who were in a situation to observe 
the occurrence itself, and so endeavors to obtain from each 
person present his version of the occurrence. From the 
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testimony thus obtained he forms his conclusion as to 
whether or not the act took place. In the course of his in
vestigation, however, he finds that all who were present and 
witnessed the occurrence as bystanders do not give testimony 
of equal importance or value. Some having greater powers 
of observation or better memories than others give in conse
quence more valuable testimony. Some of the witnesses, 
being children or persons of weak or unsound mind, are 
without the requisite mental capacity to observe facts or to 
appreciate their relations to each other; others, by reason 
of their moral character, are not regarded as worthy of 
belief by their fellow citizens; still others were insane or 
quite under the influence of intoxicating liquor at the time 
of the occurrence, and so were incapacitated from observing. 
A, therefore, rejects some of the statements as entirely un
trustworthy; to others he ~ttaches weight in proportion to 
their worthiness of belief, and so endeavors to reach a con
clusion as to the truth of the occurrence or event which was 
the original subject of his inquiry. (Davis, p. 244.) 

195. THE IssuEs.-It is well to understand, in the begin
ning of this consideration of the rules of evidence, the 
purpose for which the evidence is to be introduced in the 
manner prescribed and laid down by the rules. The pur
pose is to elucidate and settle the issues raised in the case 
and to confine the evidence to such issues, under a well 
devised and developed system of limitations that experience 
has shown to best conserve the interests of all concerned. 

In every criminal case the burden is on the prosecution 
to prove, by relevant evidence, (a) that the offense charged 
was really committed, (b) that the accused committed it, and 
(c) that the accused had the requisite criminal intent at the 
time. These three facts broadly constitute the issues in the 
case. Incidental issues will be formed by the necessity for 
proof of the essentials of an offense. Nat only the allega
tions set out in the charges and specifiyations, but the com
ponent parts of such allegations as well, raise the issues to 
be decided. For instance, in a case of larceny, where it is 
charged that the accused" did take, steal, and carry away" 
certain articles of value, the component parts of the aUe
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gation not speeifically 'set out ar-e that sue'h articles were 
taken (a) fraudulently and (b) with the felonious intent 
of depriving the owner of them. 

196. ANALYSIS OF EVIDENCE BY Trial JUDGE ADVOOATE AND 
COUNsEL.-Theendsof justice and saving of time of all con
oernBd imperatively demand careful analysis by both trial 
judge advocate and counsel for accused of the evidence re
quisite for proof of and defense against the offenses charged. 
As a prerequisite to such analysis the law as to the offenses 
eharged should be studied with a view to determining the 
essential elements of the offense; that is, the things that must 
be proved by the trial judge advocate in ardBr to justify a 
conviction and those that must be offered by the defense to 
disprove or place in reasonable doubt the proof offered by the 
prosecution. In other words, the prosecution and defense 
should limit the proffer of testinl0ny to that which is relevant 
to these issues, and these only, and should prepare the case 
with only that in view. The essentials of the offense (see 
Chap. XVII) should be so clearly defined in the preparation 
of the case that both the trial judge advocate and counsel 
for accused may be ready, by appropriate objections before 
the couri, to limit the introduction of evidence to relevant 
matter only, bearing in mind that only the essentials of the 
offense must be proved and that what may be properly con
sidered surplusage may be disregarded. 

Before trial an examination of all the sources of the evi
dence to be submitted should be made by tIle trial judge 
advocate and counsel for accused, and a determination as 
to the order in which it will be introduced should be rer.ched. 
The case should be presented in sequence of events as nearly 
as possible, just as a story would be told by one party who 
had seen everything to which the different witnesses will 
testify. When several offenses are charged, eSl)ecially if un
related, the evidence should be directed to the development 
of their proof in the order charged, so that neither the court 
nor the accused may be in doubt at any time as to the specific 
offense to which the testimony being given refers. Counsel 
for accused should adhere to the same principle in present
ing evidence for the defense. 
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NOTE I.-Wherever the phrase "counsel for the accused," or any 
similar phrase, is used in this chapter, or elsewhere in this Manual, 
it is to be understood, unless the oontext indicates otherwise, as 
including both the defense counsel of the court and anY' individual 
counsel for the accused. 

NOTE 2.-It is the duty of the defense c~unsel to begin the prep
aration of the case for trial on behalf of the accused, immediately 
upon charges being referred for trial to a court of which he is the 
defense counsel, without waiting for the appointment or retaining of 
any individual counsel; and, if individual counsel be afterwards 
assigned or retained, to give him the benefit of such preparation. In 
case individual counsel has been assigned or retained prior to the ref
erence of the case for trial, the defense counsel will, if the accused 
desires, cooperate in the preparation of the case for trial, in accord
ance with the provisions of A. W. 17, as associate counsel for the 
accused. 

197. DUTIES OF COURT-OPENING STATEMENTS.-I£ the 
court will augment the preparation invoked in the preceding 
paragraph by constantly bearing in mind what the issues are 
and holding the trial judge advocate and counsel strictly to 
them, it will tend to the expedition of business, the securing 
of justice, and the conservation of the interests of all' con
cerned. The court should have before it as Ii, guide, always 
by reference to tiiis Manual in each case, the following essen
tial considerations as to any evidence that may be tendered: 
(1) That it is relevant to the issue; (2) that it is not within 
the ru!e rejecting hearsay evidence; (3) that, if it is a con
fession or admission, it is legally admissible i (4) that where 
documents are used the original should be obtained" (except 
when a copy is admissible) and that the genuineness should 
be verified; (5) that any witnesses called are legally compe
tent to give evidence; (6) that the examination of witnesses 
is fairly and properly conducted. (Oonfer, Brit. M. M. M., 
Ch. VI, par. 105.) 

Further reference will always be had to the paragraphs 
of the Manual that set out the gist of the offenses charged 
(see Chap. XVII), and these will be read to the court in each 
case by the trial judge advocate immediately after the ac
cused has pleaded to the charges and specifications. 

It will be appropriate in all cases-and in an important or 
complicated case it will be required by the court-for the 
trial judge advocate, before proceeding with the introduc
tion of evidence, to make :it brief statement of " the nature 
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of the issues to be tried and what he expects to prove" (1 
Thompson on Trials, 246) to sustain them. Counsel for the 
accused may also make an opening statement as to his de
fense, either just following the statement of the trial judge 
advocate or just after the trial judge advocate has rested his 
case, as counsel deems better, but the latter course is cus
tomary. It would be highly reprehensible for either trial 
judge advocate or counsel to get before the court in such 
opening statement, as a probable means of influencing its 
judgment, matters as to which no evidence is intended to be 
offered or as to which it is known that the evidence to be 
offered is clearly inadmissible, just as it would be so repre
hensible for either to suggest for the same purpose, by ques
tions propounded to a witness, matters known not to exist 
or that the rules of evidence clearly make inadmissible. 

NOTE.-A violation by the trial judge advocate of the rule stated in 
the last sentence may require disapproval of the findings and sentence 
of the court, particularly in a close case. 

198. RULES OF EVIDENCE FOR COURTS-MARTIAL.-Prior to 
the acts of August 29, 1916, and June 4, 1920 (A. W., 38), 
courts-martial followed in general the rules of evidence, in
cluding the rules as to competency of witnesses to testify, 
that are applied by Federal courts in criminal cases. These 
consisted of the- rules of the common law as they existed 
in the several States at the adoption of the Federal Consti
tution in 1789, as modified from time to time by subsequent 
acts of Congress. But courts-martial were, however, not re
quired by express statute to follow these rules, and had 
always been allowed to pursue a more liberal course in re
gard to the admission of testimony than do, habitually, the 
civil tribunals. Their purpose was to do justice; and if the 
effect of a technical rule was found to be to exclude material 
facts or otherwise obstruct a full investigation, it was deemed 
that the rule may and should be departed from. Proper 
occasions, however, for such departures were regarded as ex
ceptional and unfrequent. (Winthrop, 473.) It was be
lieved that" courts-martial had much better err on the side 
of liberality toward a prisoner than, by endeavoring to 
solve nice and technical refinements of the laws of evidence, 

21358°--20----11 

161 



~ 199 CHAPTER XI. 

assume the risk of injuriously denying him It proper latitude 
for defense." (G. O. M. O. 32, 1872; see 3 Greenleaf, secs. 
4691 476.) But now, by the provisioRs of the acts of August 
29, 1916, and Jmre 4, 1920 (A. W. 38) : 

"The President may, by regulations, which he may modify from 
time to time, prescribe the procedure. including. modes of proof, in 
cases before couTts-martial. courts' of inquiry, military commissions. 
and other military tribunals, which regulations shall. in so far as he 
shall deem practicable. apply the rules of evidence generally recog
nized in the trial of criminal cases in the district courts of the 
United. States: Pro'rifled, That nothing contrary to or fuconsistent 
with these articles· shall be so prescribcd~ Pmvided further, That all 
rules made in pu-rsmm<C:e of this article. shall be laid before the Con
gress annually." 

The modes of proof, therefore, including the rules of 
admissibility for teSttimony of witnesses and other evidence, 
are now by express congressional enactment placed under 
the authority of Executive regulation; and the rules laid 
dO'wn in this Manual have the force of such regulation. 
They therefore form the only" binding nues, except such 
rules of evidence as are· expressly prescribed U) in the 
Articles of War; (2) in the Federal Constitution; and (3) 
in such Federal statutes as expressly mention courts-martial.. 

1!19. RULEs, WHERE FouND.-The common-law rules of 
evidence, with their legislative modificatioIl;s, form the basis 
of the present regulations. These rules have been the sub
ject of much intel1pretation by the courts, which will be 
found in the published decisions of such courts. While re
sort to textbooks and decisions will sometimes be necessary in 
the trial of an especially difficult case, it is the purpose of this 
chapter to state the rules of evidence applicable to trials by 
courts-martial in sufficient fullness to cover the field in prac
tically all cases. Where the rule herein laid down is clear it 
should be taken as law (subject to the discretionary relaxa
tion noted in par. 198), unless modified by Federal statute or 
some decision of the Federal courts thereunder made since 
the date of the publication of this Manual. 

Where, in the preparation of a case, the trial judge advo
cate or counsel finds that the rules laid down in this chapter 
are not sufficiently specific clearly to settle a specially impor
tant question as to the competency of a witness to testify or 
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as to the admissibility of evidence intended to be introduced 
or likely to be offered against him, he should secure in ad
vance of the trial and have with him in court authorities to 
sustain his contentions for such admission or exelusion. 

But it should be kept in mind that the use of such au
thorities is merely to inform the court ,of the reason of a 
rule or the good sense and fairness of a proposed ruling, 
and not to control the decision of the court with binding 
effect. This caution rests on two grounds of principle: First, 
because the Sta.te decisions and statutes and the writers of 
treatises never have had any binding effect on courts-martial, 
the Federal statutes and decisions being the only ones that 
are entitled to such effect; and, secondly, because since the 
Federal statutes of August 29, 1916, and June 4, 1920 (A. 
"V. 38), the modes of proof in courts-martial are governed 
by regulations issued by presidential order, as explained in 
paragraph 198, supra. 

200. RULES OF EVIDENCE TO BE ApPLIED IRRESPECTIVE OF 

RANK.-The rules of evidence should be applied by military 
courts irrespective of the rank of the person to be affected. 
Thus a witness for the prosecution, whatever be his rank or 
office, may always be asked on cross-examination whether he 
has not expressed animosity toward the accused, as well as 
whether he has not on a previous occasion made a statement 
contradictory to or materially different from that embraced 
in his testimony. Such questions are admissible by the es
tablishedIaw of evidence and imply no disrespect to the 
witness, nor can the witness properly decline to answer them 
on the ground that it is disrespectful to him thus to attempb 
to discredit him. (Digest, p. 529, XI, A, 3.) 

201. PROTECTION OF WITNESSES.-It is the duty of the court 
to protect every witness from irrelevant, insulting, or im
proper questions; from harsh or insulting treatment; and 
from unnecessary inquiry into his private affairs. The court 
must forbid any question which appears to be intended 
merely to insult or annoy a witness, or which, though proper 
in itself, appears to be needlessly offensive in form. 

202. EVIDENCE MUST BE MATERIAL AND RELEVANT.-(l) 
Evidence to be admissible must be not only competent and 
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material,but relevant to the issues in the case~ Evidence 
is not material when the fact which it aims to prove is not 
a part of the issues in the case. Evidence is not relevant 
when, though the fact which it aims to prove is material, 
yet the evidence itself is too remote or far-fetched to have 
any probative value for that purpose. 

(2) Where evidence is apparently irrelevant it may, how
ever (but only rarely and under exceptional circumstances), be 
admitted provisionally upon a statement of the trial judge 
advocate or cOlillsel that othl)':' facts later to be proved will 
show its relevancy, but the court should afterwards exclude 
it if its relevancy is not ultimately shown. 

NOTE.-Resort should rarely be had to the practice of allowing 
either side to introduce apparently irrelevant eVidence, upon a promise 
to connect it up later. It frequently leads to controversy as to whether 
the promise has been made good, and often results in getting improper 
matter into the record, which may sometimes require a disapproval of 
the findings and sentence of the court. It is always safer, and will 
usually be found to 'save time and shorten the record in the end, to. 
require the party offering the evidence to first prove the facts showing 
its relevancy. He may, for that purpose, be, permitted to temporarily 
withdraw a witness or witnesses and to recall one or more witnesses 
who have been partially examined. 

(3) Indirect evidence is known as circumstantial evidence, 
and signifies merely any and all evidence which is not testi
monial; i. e., the assertion of a witness or other person. 
For example, on a charge of larceny of a wallet, the state
ment of a witness that he saw the accused take the wallet 
from the owner's overcoat is testimonial evidence; the find
ing of the wallet hidden in the blanket belonging to the 
accused is circumstantial evidence. Obviously a fact consti
tuting circumstantial evidence must itself usually be proved 
in its turn by testimonial evidence; for example, the finding 
of the- wallet as indicated above would be evidenced by a 
sergeant's testimony that he searched the accused's blanket 
and found the wallet. 

(4) Testimonial evidence is thus classed by itself, because 
the weight to be given to testimony is subject to a group of 
considerations which affect all human assertions alike, as dis
tinguished from circumstantial evidence which is of infinite 
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varieties having relatively few features in common with each 
other. 

202a. Court-Martial Should Reject Improper Evidence AI· 
tho~gh Not Objected To.-A court-martial should refuse to re
ceive improper evidence, either testimonial or documentary, even 
though not objected to by the accused. The reception of im
proper evidence may be so injurious to the substantial rights 
of the accused as to require disapproval of the findings and sen· 
tence of the court, even though it was not objected to by the 
defense. 

(c. M. No. 134116, Woodland, Dec. 11, 1919; C. M. No. 116667, 
Partridge, July 11, 1918; C. M. No. 132922, Davis, Nov. 18, 1919; 
C. III. No. 128323, Woodin, Apr. 16, 1919; C. M. No. 134057, Massey, 
Sept. 20, 1919.) 

SECTION II. 

CIRCUMSTANTIAL EVIDENCE. 

203. CIRCUMSTANTIAL EVIDENCE.-Circumstantial evidence 
is not resorted to as a secondary or inferior species; i. e., be
cause .there is an absence of direct or testimonial evidence. 
It is introduced even when there is direct evidence. Cir
cumstantial evidence may furnish a safe and satisfactory 
ground for belief, while on the other hand direct or testi
monial evidence may leave the court in doubt. The proper 
effect of circumstantial as compared with direct evidence 
has been stated as follows: 

When circumstances connect themselves closely with each 
other, when they form a large and strong body so as to 
carry conviction to the minds of a jury, it may be proof of 
equal or even more satisfactory sort than that which is direct. 
In some lamentable instances it has been known that a 
short story has been got by heart by two or three witnesses; 
they have been consistent with themselves, they have been 
consistent with each other, swearing positively to a fact, 
which fact has turned out afterwards not to be true. It is 
ahnost impossible for a variety of witnesses, speaking to a 
variety of circumstances, so to concoct a story as to impose 
upon a jury by a fabrication of that sort, so that where a 
-chain of circumstances is cogent, strong, and powerful, where 
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the witnesses do not contradict each other or do not con
tradict themselves, it may be evidence mOTe satisfactory than 
even direct evidence, and there are more instances than one 
where that has been the case. (Wigmore, sec. 26.) In a 
case depending upon circumstantial evidence the court, in 
order to convict, must find the circumstances to be satisfac
torily proved as facts, and must also find that those facts 
clearly and unequivocally imply the guilt of the accused 
and can not reasonably be reconciled with any hypothesis 
of his innocence. (Davis, p. 265.) 

204. ILLUSTRATION OF DIFFERENCE BETWEEN GOOD AND BAD 
CIRCUMSTANTIAL EVWENcE.-The accused is charged with 
stealing clothes from the locker of a comrade. The following 
circumstances are not admissible as circumstantial evidence: 

(1)	 The accused is very much disliked by other mem
bers of his company. 

(2)	 A number of thefts froril. comrades have taken 
place in the company, and the general belief in 
the company is that he was connected with 
them. 

(3)	 He was tried once before for larceny of clothes 
from a comrade and was convicted. 

(4)	 He is suspected of being a deserter from a foreign 
army. 

(5)	 He belongs to a race or enlisted in a locality that 
does not entertain very strict notions of right 
and wrong as to the manner of acquiring pos
session of property. 

But the following series of circumstances should be ad
mitted in evidence: 

(1)	 The clothes were taken while the company was at 
drill, and there was no one known to have been 
in the room where the locker was. 

(2)	 The accused was not at drill, but was detailed as 
kitchen police that day. 

(3)	 He was absent from his duty as kitchen police a 
short while during the time when the clothes 
disappeared. 

(4)	 One of the articles stolen was found in the locker 
of the accused. 
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(5)	 The accused was known to be without money the 
day before the larceny, and that evening left the 
post with a bundle under his arm and was seen 
to enter a certain house and the same night had 
money in his possession. 

(6)	 Upon the house being searched next day most of 
the missing clothes were found there. 

(7)	 The person found in the house identified the ac
cused as the one from whom he had purchased 
the missing clotheS". 

205. Accused's Bad Character.-A fundamental rule is that 
the prollecution may not evidence the doing of the act by invok
ing the accused's bad moral character or former misdeeds as a 
ground of probability for his guilt of the oifense charged. This 
forbids any res(}rt to Iris bad character in any fonn, either by 
general repute or by personal opinions of individuals who know 
him. The rule is based on the well-known tendency of human 
nature to :find an accused guilty without positive belief in his 
present guilt, but because of the prejudice caused by Iris former 
bad record. This rule also forbids any reference in the evi
dence to former specific offenses or other acts of misconduct, 
whether he has or has not ever been tried and convicted of 
their commission. All attempt to evidence guilt of the present 
charge by resort to the accused's moral disposition, whether 
shown by repute or by specific former misdeeds, must be rigor
ously avoided. 

206. Same-Exceptions.-There are, however, four contin
gencies in which the prosecution may resort to the accllsed's bad 
character or specific prior misdoings, partly by way of excep
tion to the foregoing rule and partly as falling outside its scope: 

L	 If the aecused offers. his own good character to Show 
the pro.bability of his innocence, the prosecution 
may dispute the fact of such good character by offer
ing in rebuttal the reputation of the accused in his 
organization as to the bad quality in question. 

2.	 If the ac{:used takes- the stand as a witness, his moral 
character for credibility as a witness (par. 257) 
may be evidenced,in rebuttal. 

3.	 If the accused is found guilty, then his service record 
may be made known to the court, as provided in 
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paragraphs 271, 306, and 307, subject to the provi
sions of ArtiCle V of the Executive order concerning 
maximum punishments (par. 349 infra). 

4.	 If the intent or motive or plan or guilty knowledge 
of the accused is material under the issues of the 
case, aU his prior conduct tending to show his mo
tiv~ or intent or other state of mind at the time 
of the act charged becomes relevant j and thus this 
conduct may include various acts which in them
selves are immoral or criminal. In such case the 
fact that such an act is criminal or immoral does 
not prevent its admission, even though incidentally 
the act mig'ht reflect upon the moral character of 
the accused. The consideration of such conduct in 
order to reach a conclusion as to the accused's in
tent or motive is necessary j but the court should 
reject from its mind any bearing of such conduct 
on the accused's general trait of bad character. 

This distinction is fundamental. It may be illustrated as 
follows: 

(a)	 On a charge of wrongfully disposing of Government 
property, viz, one blanket, by selling it to a 
civilian (the fact of the sale being proved), the 
accused's conduct on recent former occasions in 
offering for sale a pistol and a saddle to the same 
or other persons may be offered to show his Wl'ong
ful intent at the time of the act charged. 

(b)	 On a charge of assaulting a fellow soldier with 
intent to wound, a former assault on another sol
dier six months before and under entirely different 
circumstances would not be admissible, having no 
bearing on the intent in the case charged. 

(c)	 On a charg'e of attempt to desert, the fact that the 
accused had recently assaulted and beaten another 
soldier and was under arrest awaiting trial would 
be admissible to evidence a probable motive to 
attempt to desert. 

(d)	 On a charge of falsification of accounts of stores, 
the fact that the accused had embezzled some of 
the same stores, if offered to evidence a motive 
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for concealing the embezzlement by falsifying ac
counts, would be admissible; but a conviction of 
falsiftcation before enlistment in a totally distinct 
transaction would be inadmissible as bearing 
solely upon his general moral character and not 
upon his present intent or motive. 

SECTION III. 

TESTIMONIAL EVIDENCE. 

207. TESTIlIIONIAL EVIDENcE.-Testimonial evidence is the 
statement of some person offered as evidencing. the fact 
asserted by it. For example, a statement that a rifle was dis
charged at a certain hour and place is testimonial evidence 
that it was so discharged. 

Such statements may be made either in court or out of 
court. If made in court as a witness, then the witness must 
be" competent." If made out of court, then even if t.he person 
making it is competent, the statement is not admissible, be" 
cause the hearsay rule forbids. (See par. 221 infra.) 

The competency of the witness is therefore the important 
thing to determine before admitting testimonal evidence. 

208. CO~IPETENCY RULE IN GENERAL.-The modern tend
ency, as evidenced to a great extent by statutes of different 
Sta.tes, and to a limited extent by Federal statutes, is to 
recognize practi.cally no grounds for incompetency, but to 
admit the material and relevant testimony of a witness 
offered by either side and leave his credit to be estimated 
according to all the circumstances. 

209. Elements of COMPETENCY OF 'V"ITNEss.-The compe
tency of a witness depends upon several elements, which 
may be divided thus: (1) His general moral and mental 
capacity; (2) his special expertness in subjects on which ex
pertness is required; (3) his knowledge of the specific facts 
on which he testifies. 

210. GENERAL CAPACITY OF VVITNEss.-The general capac
ity, mental and moral, of an adult witness is always pre
sumed; i. e., the party must always prove to the court the 
specific ground of incapacity or else the witness should be 
allowed to testify. 
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210a. CHILDREN AS WITNESSEs.-The admissibility of chilo 
dren as witnesses is not regulated by their age, but by their 
apparent sense and understanding. The couxt may, in its dis
cretion, receive the testimony of any chill4 regardless of age, 
and give it such weight as it may appear to deserve; provided, 
only that, in the &pinion of the court, the child understands the 
moral importance of telling the truth, for which purpose the 
court may examine the child. 

NOTE.-This abolishes,. for courts-martial, the technical common-law 
'rules as to the competency of children. The admission of the testi
mony amounts to B statement of the court's opinion that the child 
understands the moral importance of telling the truth, and makes the 
testimony prima facie competent. 

211. MOlaL INCAPACITY OF "WrrNEss.-M:oral incapacity 
wt\s recognized in the common-law rule that rendered in
competent as a witness any person convicted of treason, 
felony, or the crimen falsi. 

But this incapacity has long been abolished in almost all 
the States, except that several retain it with a restriction to 
convictions for perjury. In courts-martial, conviction of 
any offense does not disqualify a witness. But it may, of 
course, be shown to diminish his credit. (See" Credibility 
of Witnesses, Sec. VI, infra.) 

212. MENTAL INCAPACITY OF 1VITNEsB.-Mental incapacity 
is a disqualification, but only to a limited extent, as follows: 
Insanity or intoxication may disqualify, but only to the ex
tent to which they affect the subject of the testimony. For 
example a religious hallucination as to angels saving a man 
from bullets does not disqualify the person from testifying 
as to the time of lighting a camp fire or the persons on duty 
at a certain post. Bu·t such hallucinations, like general inac
curacy of memory or comprehension, liability to occasional 
lapses of memory, mental defect, and the like, may be inquired 
into, on cross-examination, as affecting the general accuracy and 
credibility of the witness. 

213. IN'l'EREST OR Bus.-Interest or bias does not dis
qualify; i. e., the fact that a person owes a party money or 
has a property interest with or against a party does not 
disqualify him from testifying for or against that party. 
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A person who is a relativB or an avowed enemy of the accused 
is not disqualified from testifying for or against the accused. 
The weight of such testimony when admitted is a different 
matter. (See" Credibility of ·Witnesses," Sec. VI, infra.) 

Marital relationship was a disqualification at common 
law.	 Except in certain cases, husband or wife could not 
testify either :for or against one another. This rule has been 
abolished in most States. In courts-martial the rule is as 
follows: 

(1)	 Wife or husband of an accused may testify on 
hehaH of the accused without restriction. 

(2)	 Wife or husband of an accused may not he calleel 
to testify against the accused without the con
sent of both accused and witness~ unless on a 
charge of an offense committed by the accused 
against the witness. (See par. 228.) 

(3)	 Wife or husband of any person may. not testify 
to confidential communications of the other, 
unless the other give consent. 

The last two rules are rules of privilege and are more 
fully stated under" Privilege." (See pars. 227 et seq.) 

214. WHERE ACCUSED Is 'VITNESS.-It was provided by act 
of Congress of March 16, 1878 (20 Stat. 30), that in trials 
by courts-martial and courts of inquiry as well as by United 
States courts and Territorial courts, the accused" shall at 
his own request, but not otherwise, be a competent witness," 
and that" his :f:1ilure to make ffilch request shall not create 
any presumption against him." 

(a.) An accused person thus may, at his option, take the 
stand as a witness, and in doing so he occupies no exceptional 
statns and becomes subject to cross-examination like any 
other witness. The same rules as to the admissibility of evi
dence, privilege of the witness, impeaching of his credit~ etc., 
will apply to him as to any other witness, and the only notice
able difference between his examination and that of other 
witnesses will be that he will in general, naturally and prop
erly, be exposed to a more searching cross examination. 
(Winthrop~ 507.) So far as the latitude of the cross-ex
amination is discretionary with the court, a greater lati 
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tude may properly be allowed in his cross-examination than 
in that of other witnesses. (Id., 545.) 

(b) When the accused testifies in denial or explanation of 
any offense, the scope of his direct examination (under para
graph 251) is considered to be the whole subject of his guilt 
or innocence of that offense. Any fact relevant to the issue 
of his guilt or relevant to his credit as a witness, is properly 
the subject of cross-examination. 

(c) If he fails to take the stand at all, this failure must not 
be commented on, for such comment would violate his privilege 
to remain silent (par. 251). But if he testifies and if he fails 
in such testimony to deny or explain speci:fi.c facts of an in
criminating nature that the evidence of the prosecution tends 
to establish against him, such failure may not only be com
mented upon by counsel, but may be considered by the court, 
with all the other circumstances, in reaching their conclusion 
as to his gqilt or innocence. (Caminetti v. U. S., 242 U. S., 
470,493.) 'Vherc, however, an accused is on trial for a num
ber of offenses, and, taking the stand in his own defense, 
testifies to one or more of them only, he can not be cross
examined as to the others, and no comment can be made or 
inference drawn from his failure to testify as to the others. 

215. PROCEDURE WHERE ACCUSED FAILS TO TESTIFY OR 

MAKE A STATEMENT.-In each case tried by a court-martial 
in which the accused does not testify or make any statement 
in his own behalf, it shall appear on record that the presi
dent or law member of the court (see pars. 89 and 89a), or the 
summary court, explained to the accused that he may testify 
in his own behalf if he so desire, or may make an unsworn 
statement to the court in denial, in explanation, or in exten
uation of the offense with which he stands charged. In every 
case tried by general court-martial, or by special court-martial 
where the evidence is recorded, the explanation by the presi
dent or law member and the reply of the accused thereto shall 
appeaT upon the record of trial. (See form, Appendix 9.) In 
other cases tried by special court-martial, and in cases tried by 
summary court·martial, the fact of such explanation being given 
in the form prescribed in Appendix 9 to this Manual will be 
noted in the record or report of trial. 
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216. EFFECT OF TURNING STATE'S EVIDENCE.--The fact that 
an accomplice turns state's evidence does not make him im
mune from trial, unless immunity has been promised him 
by the authority competent to order his trial. But,- if an 
accomplice goes on the stand and makes a full and frank 
statement of the circumstances of the offense, it is customary 
to pardon his offense, or impose upon him a milder punish
ment than upon his accomplices. 

217. COMPETENCY OF ACCUSED WHEN TESTIFYING AGAINST 
AN ACCOMPLIcE.-An accused who is one of two or more per
sons concerned in an offense is always competent to testify, 
whether he be charged jointly or separately, and whether he be 
tried jointly or separately, and whether he be called for the 
prosecution or for the defense. He can not, however, be called 
except upon his own request, since he is privileged not to in
criminate himself (par. 233), and therefore, unless he first 
waives the privilege and elects to testify, can not be called or 
used as a witness by either side. (See also par. 224, infra.) 

NOTE I.-This abolishes, for courts-martial, the ancient common
law rule that any person charged with complicity was interested in 
the event of the trial, and was therefore disqualified, whether he 
sought to testify for the prosecution or for the defense, under which 
resort was formerly necessary to various expedients when the prosecu
tion desired to use the testimony of an accused; e. g., entering a 
nolle prosequi, directing an acquittal, or placing him on trial sepa
rately. 

NOTE 2.-This does not prevent entering a nolle prosequi or a find
ing of "not guilty" as to any particular accused in those exceptional 
cases where it becomes necessary to call one of the offenders, against 
his will, and thus secure his testimony for the purpose of convicting 
others. While this course will not be encouraged, and will not be 
adopted withont the authol'ity of the convening authority, it may 
sometimes be the only means of obtaining the necessary evidence to 
convict the ringleaders in a conspiracy or other joint crime. 

218. EXPERT CAPACITY.-On most matters the ordinary ex
perience of any adult qualifies him to observe and testify. 
Hence, all persons are ordinarily qualified to testify on ordi
nary matters. But, when the subject is one upon which 
special experience is required, it will not be presumed that a 
witness possesses such special experience, for ordinarily he 
does not. Hence a witness called upon such a subject must 
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be shown to possess: such special experience; he is therefore 
called an "expert" on that subject. A person may be an 
expnt on one subject but not on another. Hence, whenever 
such a topic calls for testimonY1 the witness's special expe
rience in it must first be shown. Whether a piece oi leather 
has been recently tanned; whether a stain is human blood 
or animal blood, are instances of topics which might well 
require experts, if important to the issue. 

In applying this rule pedantry would be out of place. 
Experts on all subjects are seldom within reach of a court
martial, and liberality oi application is a necessity. Good 
sense and ordinary caution will determine whether an expert 
is needful ior accurate discovery of the truth. For example, 
an expert in alcohol would hardly be needed to testify to 
whether the contents of a certain bottle were sufficiently 
alcoholic to be intoxicating, but in a homicide case, where 
the cause of death was disputed, obviously a medical man's 
testimony should be secured. 

219. Insanity or Mental Defect or Derangement of Accused.
(a) The questions whether (1) the accused was of such mental 
condition as to be not legally responsible for the act or omission 
charged, if Mmmitted, or (2) is mentally sO' defective or de
ranged as to render inadvisable his punishment for crime, or as 
to render him (3) mentally incapable of conducting his defense 
intelligently, may be raised orally on the trial at any time before 
sentence, without a.ny special plea or ether formali,!;y, either by 
any member of the court, by the trial judge advocate, the de
fense counselor other counsel for the accused, or by the accused 
kimself. The court may then, in its discretion, suspend other 
proceedings for the examination, hearing and consideration of 
the matter of the mental condition of the accused, and proceed 

c
to determine, in accordance with the thirty-first article of war 
(see pars. 89 and 89a, supra), whether the existence of mental 
disease or mental derangement on the part of the accused has 
become an issue in the trial. 

(b) Whenever it is so determined that such question has be
come an issue in the trial, then upon such issue the burden of 
proof is upon the prosecution to establish, to the satisfaction of 
the court, the mental condition of the accused, both at the time 
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of the alleged offense and at the time of the trial, and the presi
dent of a special court-martil'J or of a gen~ral court-martial in 
the absence of the law member, or the law member of a general 
court-martial if prezcnt, as the case may be, will so advise the 
trial judge advocate; and, if there is in the case a report of a. 
medical b-oard under paragraplL 7Gc, supra, such report will be 
read in evidence on behalf of the court, and (unless the court, 
and also both the trial judge advocate and counsel for the ac
cused, as well as the accused himself, think it unnecessary, and 
accordingly waive it) at least one of the members of such medi
cal board will be called as a; witness for tlLe court, to be thor
oughly examined, as if on cross-examination, by counsel for the 
accused, and also by the trial judge advocate and by any mem
bers of the court, as to any feature of the report; and on request 
of the accused the remaining members. of the board shall, if 
available, likewise be called as witnesses for the court, for such 
cross-examination. 

(c) But if there is in the case no report of a medical board 
under the previsions of paragraph 76c, s1.1pra, the court may, in 
its discretion, and will in every case where it appears to the 
court that ihere is reason to believe that the accu5ed may be 
(or may have been at the time of the alleged offense) mentally 
defective or deranged, either temporarily or permanently, stop 
the proceedingz and continue the case, and immediately report 
the facts to the convening authority with a requeat that a 
medical board be con'lened. In considering the question of so 
requesting a medical boa.rd, a court-martial may receive in"evi
dence the report of the medical officer made to the investigating 
officer under the provisions of paragraph 76a, SUpl'a, in ease 
such report, if any, be offered in evidence by the defense; but not 
otherwise. 

(d) The convening auth~rity, upon receiving such a request 
from a court-martial, will convene a medical board in accord
a.nce with the provisions of paragraph 76'0, supra, which will 
proceed and report in the same manner as though it had been 
convened under the provisions of that paragraph before the 
reference of the case for trial, and its rep()rt will be received, 
referred to the staff judge advocate, and disposed of in the 
same manner as therein directed, and the convening authority 
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may thereupon dispose of the case in any of the different ways 
therein stated j except that, if he· determines that the trial 
should proceed, he will refer the report of the medical board to 
the court with directions to proceed. If the convening authority 
disposes of the case in any way without returning it to the 
court, such action will be deemed a rescission of the order 
referring the case for trial and a withdrawal of the charges 
from the court-martial. 

If the report is so referred to the court-martial by the con
vening authority, the court will thereupon proceed in the same 
manner hereinbefore directed in subparagraph (b) of this para
graph, as though the medical board had been convened under 
paragraph 76c, supra, in advance of reference of the case for 
trial. 

(e) Whenever any question of mental defect or derangement 
of the accused is raised or suggested in any manner, as con
templated in any of the foregoing subparagTaphs of this para
graph, a court-martial may, in its discretion, either while con
sidering the statutory question (A. W. 31) whether the existence 
of mental disease or mental derangement on the part of the ac
cused has become an issue in the trial, or upon a tluestion of 
continuing the case and requesting the convening authority to 
appoint a medical board, or after receiving in evidence the re
port of a medical board whether convened in advance of the 
trial under the provisions of paragraph 76c, supra, or after the 
trial has begun under the provisions of subparagraphs (c) and 
(d) of this paragraph, call witnesses as to the mental condition 
of the accused, either for the court or on motion of either of the 
parties (including the medical officer who malie the report, if 
any, on the accused to the investigating officer under the pro
visions of paragraph 76a, supra). 

(f) If, at any time before a special court-martial or a general 
court-martial is closed to consider its findings, it appears to the 
president of a speciaf court-martial or of a general court-martial 
in the absence of the law member, or to the law member of a 
general court-martial, as the case may be, that the accused is 
not mentally capable of conducting his defense intelligently 
(that is to say, is not mentally capable of communicating intelli
gently with his counsel, of understanding the nature of the 
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proceedings, and of doing the things necessary for an adequate 
presentation of his defense), he will so rule, subject to the right 
of any member to object to such ruling under the provisions of 
A. W. 31 (see pars. 89 and 89a, supra) ; and if such ruling is so 
made and not objected to (or is sustained by the court upon a 
vote in accordance with the provisions of A. W. 31, in case of 
objection), the trial will thereuJ'lon be discontinued and a record 
of the proceedings will be prepared and forwarded to the con
vening authority, together with the charges and all the papers 
in the case, with a report by the court at the end of such record 
to the effect that" the accused is not in proper mental condition 
at this time to be brought to trial JJ; whereupon the convening 
authority will dispose of the case in any of the ~ays contem
plated in paragraph 76c, supra, except reference of the case for 
trial; provided, however, that if the convening authority directs 
that further action on the charges be suspended for the time 
being pending such further action as he may afterwards deter
mine, he may at any time thereafter, whenever he is of opinion 
that the accused has become mentally capable of conducting his 
defense intelligently, again refer the case for trial, either to the 
same or to another court-martial. 

(g) In any case in which it has been determined as provided 
in subparagraph (a) that the question of the existence of 
mental disease or mental derangement on the part of the ac
cused has become an issue in the trial, or in which a report of 
a medical board has been received in evidence, as indicated in 
subparagraphs (b) or (d), or a report has been made to the 
appointing authority, as indica-ted in subparagraph (f), or the 
question of the mental condition of the accused is raised by any 
member of the court while in closed session to deliberate on the 
findings, the court in balloting upon its findings in the case will 
separate such question from all other questions in the case, and 
will consider it by itself. 

Thereupon the court will proceed to ballot, in the manner pre
scribed in paragraph 294, infra, upon the questions: 

(1)	 "Is the accused in proper mental condition at this 
time to underg'o trial ~ JJ If upon such ballot the 
court determines such question in the negative by 
a majority vote (or by a tie vote, since a tie 
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vote i& a decillion in the negative), then the court 
will return a finding in this- form: "The accused 
is not in proper mental conditien at this time to 
underga trial/' and will forward the record of 
trial with such finding to the convening au
th{)rity in the :;lame manner and with the same 
e~ect for all purposes as hereinbefore prescribed 
in subparagraph ~f) of tb.is paragraph. Other· 
wise, the court will then proceed to ballot in order 
on the foll&wing further question: 

(2)	 "Was the accused at the time of the commission of 
the alleged offense so: far free from mental defeet, 
mental disease, or mental derangement as to he 
able, c'01lcerning the particular acts charged, both 
(1) to' distinguish right from wrong and (2) to 
adhere' to the right ~ " 

This question will be balloted upon as to each 
specification, a.nd; if answered negatively or by· a 
tie vote the court will acquit the accused as to 
Sllch specification. 

If upon such ballots both of such, questions are answered in the 
,	 ~ative, the coun will then proceed! to. consider and ballot upon 

the' specifications and charges in the manner prescribed in para
grap;h 294, infra, in the same nuL'tJller as though no such question 
O-f mental defect or dei1angement had bee1li raiJsed or suggested. 

In determining the foregoing questions, the court will take 
into consideration not only the medical evidence, but aU the evi
dence in:. the case. 

(h) In: any Caise of cOILviction of a.n accu~ed by any court· 
martial, whether 01' not any' question of mewtal defect or, 
mental disease or' derangement became an issue or was raised 
or snggested at the trial (or if the question was: raised or 
suggested at the trial, but disregarded by' ihe court), the 
reviewing anthority, or the confirming Ilmtliority if there be 
one, may of his lFwn m&i;ion, at any time before taking fi:nal 
action on- 'U'ie record (a'nd ll1' cases forwarded for consideration 
by the Baal'iI of Review and the judge Advocate General 
unde:r A. W, 501, eith~ befOre or &fter such consideration, 
or pending it), in his> di.wrefOOn, cause a medical board to be 
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convened to examine the accused and rcport in the same man
ner contemplated in paragraph 76c, supra, for thc purpose of 
advising and assisting him in his decision as to the proper 
action to be taken upon the record. If, in view of such re:port 
when made, he shall disapprove the sentence in whole or in 
part, or any finding either in whole or in part, he will state 
in his action that such disapproval was on that ground; and 
in case he disapproves the sentence on such ground he may prop
erly take any such action concerning the a.ccused as is con· 
templated in paragra.ph 760', supra. 

:l'JOTE.-No findings or sentence of a court-martial need ever be 
disapp!'oved solely because of failure to comply with any of the pro
visions of this Paragraph, since the reviewing or cOnfirming authority 
may always remedy such defect by availing himself of the advice of 
a medical board under mbparagraph (h), SUIJra. 

220. TESTIMONIAL KNOWLEDGE.-A prime qualification in 
a witness is that he should speak only of what he has ob
served with his senses or had an opportunity to observe; 
e. g., a witness on sentry post at night might testify that 
h~ heard three shots and saw two persons running in the 
distan{:e, but should stop with telling what he heard and 
saw. To proceed further and state that. the shots killed a 
mule, and that the accused was one of the persons running 
(nnlesshe saw the mule fall or recognized the accused at the 
time) may involve beliefs of his that are based on rumors 
and gossip picked up afterwards, beliefs for which he has no 
status as a witness. An important feature of correct trial 
methods is to summon every person who saw or heard any
thing relevant, but to require every such person to limit his 
testimony to what he himself saw or heard. In this way the 
court arrives (if the testimony be credited) at the basic 
circumstances on which th'l proof must be built up. 

This rule also has, of course, its liberal side, based on 
pra.cticp] experience. For example, if the issue be as to a 
stolen case of soap, and the quartermaster has an invoice 
showing 400 cases received, and he is asked how many are 
remaining in stock, it is not necessary that he should per
sonally count every case; it might suffice if he ticked olf 
39 large bales of 10 cases, each intact) and then found a bale 
of 9 with 1 missing. 
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221. Hearsay Rule.-This fundamental principle of requiring 
personal knowledge (or opportunity to observe) leads up to the 
hearsay rule, applicable to statements made by persons not in 
court. The hearsay rule signifies that when a witness testifies 
not to what he himself saw or heard, but to- what he heard some 
one else say, his testimony on that point shall be rejected, and 
the person who said it shall be produced in the court to testify, 
the object being to get at the first-hand source of knowledge. 
Experience shows again and again that when that other person 
is produced either what he actually said was something very dif
ferent, or else when cross-examined he turns out to have only a 
scanty trustworthiness. For example, if the sentry in the above 
instance testifies that he did not identify the person running, but 
afterwards in barracks Sergt. S said that it was X, the court 
would exclude what Sergt. S said, would summon S to testify 
in person, and then it might appear that all Sergt. S knows 
about it is that X came into barracks half an hour later looking 
as if he were out of breath, and this might be connected up 
with an errand on which X had been sent, by testimony of 
his captain. The hearsay rule, therefore, is a corollary of the 
principle that a witness must testify from what he has himself 
seen and heard, and not from what another person has told 
him or written to him. 

The following are familiar instances of hearsay in court
martial cases: 

(1) A soldier is being tried for desertion. Pvt. A is able 
to testify that Pvt. B told Pvt. A that the accused told Pvt. 
B that he (the accused) intended to desert at the first oppor
tunity. Such testimony from Pvt. A would be hearsay and 
would be inadmissible. Pvt. B himself should be called. 

(2) A soldier is being tried for larceny of clothes from a 
locker. Pvt. A is able to testify that Pvt. B told Pvt. A that 
he (Pvt. B), about the time the clothes were stolen, saw the 
accused leave the quarters with a bundle resembling clothes. 
Such testimony from Pvt. A would be hearsay and would be 
inadmissible. Pvt. B himself should be called. 

(3) A soldier is being tried for selling clothing. Police
man A is able to testify that, while on duty as policeman, he 
saw the accused with a bundle under his arm go into a shop, 
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that he (the policeman) entered the shop and the accused 
ran away and the policeman was unable to catch him. The 
policeman the next day asked the proprietor of the shop what 
the accused was doing there, and the proprietor replied thn,t 
the accused sold him some clothes issued by the Government 
and that he paid the accused $2.50 for them. The testimony 
of the policeman as to the reply of the proprietor would be 
hearsay and would be inadmissible. The fact that the police
man was acting in the line of his duty at the time the pro
prietor made the statement would not render the evidence 
admissible. 

In the foregoing instances the f[tct that the accused said he 
intended to desert, that the accused left the quarters with a 
bundle, and that the accused sold the proprietor the clothes, 
constitute most important evidence and can be proved in the 
first two instances by Pvt. B and in the third instance by the 
proprietor, but they can not be proved by hearsay evidence. 

1£ evidence is hearsay it does not become admissible be
cause it was made to an officer in the course of an official in
vestigation. For instance, in illustration (1), if Pvt. B had 
made his statement to Capt. C in the course of an official in
vestigation by Capt. C, the statement would still be hearsay 
and inadmissible. 

Official statements and opinions as to either guilt or inno
cence expressed by an officer, as, for instance, a company, 
regimental, or department commander, or by a staff officer, in 
an indorsement, are not admissible in evidence by rea-son of 
the official character of the indorsement or the rank or posi
tion of the officer making it, as it would be hearsay. Nor 
is such a statement or opinion evidence because it is among 
papers referred to the trial judge advocate with the charges. 
It would be irregular to permit such statements or opinions 
to come to the attention of the conrt. If they do become 
known to the court they should, of course, not be considered 
in arriving at a finding or sentence. 

221a. Exceptions to the Hearsay Rule.-The hearsay rule is 
subject to some well-established exceptions; most of them are 
based on the general principle that there is an unavoidable 
necessity for using the hearsay, because the person is deceased 
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or for some other reasellcan not be seeured as a witness. These 
exceptions are nowsettkd, however, into fixed rules, irrespec
tive of the above principle. 

The prillcipalexeeptions likely to be presented for applica
tion in court-martial trials are the fonowing ({Jross references 
are given to those whick are later more fully stated in this 
:Hanual) . 

(1) Dying Declarations (par. 222). 
(2) Statements of Facts Against Interest.-A statement of a 

fact against the pecuniary or proprietary interest of the declar
ant is admissible; e. g., where he states he has receive.! pay
ment for a debt, or that he is not the owner but only bailee of 
a chattel. But this exception applies only where the declarant 
is deceased, or out of the juriSdiCtiCll, or otherwise unavailable 
as a witness on the stand. 

(3) Statements about Family HistOl'y.-A statement by a 
family member, or the general family repute, about a fact of 
family history, such as birth, parentage, relationship, marriage, 
age, etc., or th~ date or place thereof, is ad:nJ.asible. But if the 
statement is by an individual family member (and not general 
family repute), the declarant must be shown to be deceased, out 
of the jurisdictioll, or ()th.{lrwlSe unavailable as a witness on the 
stand. 

(4) Regular entries ina book of husiness tran~actions (par. 
244). 

(5) Official Siatemenis in Writing.-An official statement in 
wl'iting (whethel' ina regnlarseries of records, or a repG-rt, or a 
certificate) is admissibl~ when the officer had the duty or au
thority to do or to know the matte!' so stated (par. 238a). 

(6) Scientific Treatises.-A treatise or essay on a subject af 
science or :art, composed by a person expert therein, is admissible. ' 
But there should be usually preliminary testimony by a qualified 
witness that the author is approved in his profession as an ex
pert or that the treatise is a standard (lne. 

(7) Commercial Lists, Registers, ett.-A list or register Of 

report containing data of general interest to some comm.er'lial, 
industIial, .or JlTofessional otlcul'ation, and published for use 
therein, is adIJlissible. 
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(8) Statements- of Mental or Physical Condition..-A person's 
statements of his present mental condition or physical sensation 
are admissible,. without calling him to the stand or accounting 
for his absence; but the statement must relate to his present 
condition, and not to past external events; e.g., a person's state
ment that he has pains in his back, or that he intends to. take 
a certain train next day, or that he is angry with a certain 
person, or that he refuses to go because he is afraid of some
thing, is admissible. When interviewed by a physician, his 
statement as to the cause of his snffering is admissible. State
ments of an accused, when doing an act,. as to his· intent or 
motive are' admissible under this rule, even wh.en they 9ire 
offered in his own favor; when offered against him, they are also 
receiVllible as a party's admissionll under par. 226; 

(9) Statements, Exclamations, or Res Gestre (par. 223). 
(10') Statements Oif Deceased Persons in General.-In courts

martial the liberal principle, now ado:pted in one Of' two States, 
may well be followed in extreme' eases, viz~ wherever the person, 
whose sta.tement is desired tIl b~ offered (whether. written or 
oral), is, deceased at the. time of the trial; and was a. person having 
personal knowledge of the facts, his statement may be admitted, 
in the discretion of the court. 

222. DYING DECLARATIONs.-On trials :for murder and 
manslaughter, the law recognizes: an exception to· the rule 
rejecting hearsay by allowing the dying declarations of the 
victim of the crime, in regard to the circumsta!nces which 
produced his condition, and especially as to the person by 
whom the violence was committed, to be detailed in evidence 
by one who heard them. The reason Ior admitting such 
declarations where the victim believes death is impending is 
that his belief is equal to the sanctity of an oath in causing 
him to tell the truth. It is no objection to their admissi
bility that they were bre>Ught out in answer to leading ques
tiollS or upon urgent solicitations addressed to him by any 
person or persons; and if, instead of speaking, he answered 
the questions by intelligible signs these signs may equally be 
testified to. Dying declarations are admissible as well in 
favor of the accused as against him. It is. to be remarked 
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that evidence of dying declarations made as such usually are 
under circumstances of mental and physical collapse or ex
treme weakness and without being subjected to the ordinary 
legal tests are generally to be received with great caution. 
(Winthrop, p. 493.) 

223. RES GEsTlE.-Another exception to the hearsay rule 
consists of the inculpatory or exculpatory declarations or 
statements that constitute part o£ the res gestoo. By the res 
gestoo is meant the circumstances and occurrences substan
tially contemporaneous with the facts at issue that explain 
and elucidate the character and quality of such facts. Such 
are threats or declarations o£ the accused in connection with 
his commission of the crime that indicate his intent or 
knowledge; declarations or exclamations of a party injured 
that go to indicate the nature of the violence and the parties 
responsible; language of accomplices; cries of bystanders; 
facts, circumstances, and declarations showing premedita
tion and preparation for the crime. All such may be estab
lished by the testimony of persons who heard the utterances, 
etc. All such declarations and statements must be made so 
near in time to the principal transaction as to preclude the 
idea of deliberate design or afterthought in making them, 
but it is not essential that they should have been made in the 
presence or hearing of the accused. "Where the crime com
mitted is the culmination of a series of acts, such as in riots, 
etc., the res gestoo rule applies to all acts and declarations of 
the rioters and o£ bystanders that would tend to indicate 
purpose, motive, etc. 

The res gestoo is considered as an act connected with or 
an incident of a main transaction, and not as testimony; and 
as soon as it assumes the character of a narration rather than 
a spontaneous exclamation, there is probable ground for be
lief that it was inspired by a desire to influence the case, and 
it is then inadmissible, as falling undel' the hearsay rule. 
The application of the rule of res gestoo is not limited 
strictly to circumstances and occurrences contemporaneous 
with the principal :facts at issue nor with the transactions 
leading up to the principal :facts. The following exampies 
illustrate what constitute the res gestoo: 
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Where a soldier is charged with murder, manslaughter, 
or assault, and the party against whom the violence is offered 
is another soldier, and the wife of the former, while walking 
with the latter, exclaims, "Run! here comes my jealous 
husband, and he will kill you !", her exclamations would 
be admitted as part of the res gestre. If the soldier had then 
fled to his house pursued by her husband and she had fol
lowed to deter him from injuring the other party and later 
had run from the house shouting, "My husband is killing 
Jones I", or" has just killed Jones I", her exclamations would 
be admissible as constituting part of the res gestre. If a 
party in the next room had heard a shot and then a voice 
that he recognized as Pvt. Jones's say, "You shot me for 
revenge and nothing else,'~ the declaration would be con
sidered as a part of the res gestre. 

223a. Identification of the Accused.-This identification of 
the accused involves two distinct elements, viz: First, that the 
person now in court as accused is the same person described in 
the charges by name, rank, title, and organization; secondly, 
that the person now in court as accused (irrespective of his name, 
rank, etc.) is the very person who q.id the act charged and to 
which act the witness's testimony will refer. The first of these 
elements is usually proved by witnesses who know the accused and 
the facts as to his rank and organization, and when necessary, by 
official records or duly authenticated copies. The second element 
involves the question whether the person now in court (his name, 
rank, and organization being assumed to be otherwise duly evi
denced) was the actual person who, e. g., took part in the affray 
or the rape, or made the false pretenses, or did whatever is the 
offense charged. Whenever this fact is disputed, care must be 
taken to offer all available evidence that may serve to remove 
doubt as to identity; for· no injustice is more pronounced than 
that of convicting an innocent person by reason of mistaken 
identity. 

224. EVIDENCE OF CONSPIRATORS AND ACCOMPLICEs.-In 

cases where several persons join with a common design in 
committing an offense all acts and statements of each of them 
made in furtherance of the offense are admissible against 
each of the others. Only where the statements of such con
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spirator fall within the rule laid down for admission of 
eviuence as a part of the res gestre could such statements 
be admissible for the defense. The acts and statements of a 
conspirator, however, made after the common design is ac· 
complished or abandoned, ,are not admissible against the others, 
except acts and statements in furtherance of an escape. It 
is immaterial whether such acts or statements were made in 
the presence or hearing of the other parties. They are bind
ing upon all parties if they are in furtherance of the common 
design. Foundation must first be laid by either direct or 
circumstantial evidence sufficient to establish prima facie the 
fact of conspiracy between the parties. But as it sometimes 
may interfere with the proper development of the case to re
quire the trial to begin with proof of the conspiracy, in such 
case the prosecution may, at the trial, prove the declarations and 
acts of one made and done in the absence of the others, before 
proving the conspiracy between the defendants, though such 
prMf will be treated as nugatory unless the conspiracy be after
wards independently established. (See, however, note to sub
paragraph (2) of paragraph 202, supra.) While in Federal 
COUTts and courts-martial corroboration of the testimony of 
a coconspirator, or accomplice, need not be required, yet from 
the character of the associations form~d the uncorroborated 
testimony of a coconspirator, or accomplice, shopld be re
ceived with great caution. 

225. CONFES8IONs.-Another exception to the rule exclud
ing hearsay evidence is the rule that admits testimony as to 
confessions of guilt made by the accused. The most common 
form of confession is that contained in the plea of guilty 
made by thB accused in open court in answer to a charge. 
This is not the kind of confession referred to as constituting 
an exception to the hearsay rule. The confessions referred to 
are those made out of court. The following rules limit the use 
of such confessions: 

(a) A oonfession must be offered in its entirety, so that the 
accused receives the bel'lce:llt of having all of his statements cem
strned together to reach their full and actual meaning. A con
fession can not be used as evidence by taking only one or more 
partll specially nnfavoTable to the accused. But this rule only 
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applies to all the statements made at a single interview or in a 
single document; statements made by the accused at a separate 
time or in another d<lcument need not be used. 

(b) It must be shown, before admitting it, that the con
fession was entirely voluntary on the part of the accused. 
If the confession is voluntary on its face, the burden is on the 
defendant to show that it was incompetent. (Wharton Crim. 
Ev., 1419; Underhill Crim. Ev. 127.) 

A confession is, in a legal sense, " voluntary" when it is not 
induced or materially influenced by hope of release or other 
benefit or fear of punishment or injury induced or influenced 
by words or acts, such as promises, assurances, threats, harsh 
treatment, or the like, on the part of an official 01' other person 
competent to effectuate what is promised, threatened, etc., or 
at least believed to be thus competent by the party confessing. 
And the reason of the rule is that where the confession is not 
thus voluntary there is always ground to doubt whether it 
be true. (Winthrop, p. 496.) In military cases, in view of 
the authority and influence of superior rank, confessions 
made by inferiors, especially when ignorant or inexperienced 
and held in C()nfinement or close arrest, should be regarded 
as incompetent unless very clearly shown not to have been 
unduly influenced. Statements, by wa.y of confession, made 
by an inferior under charges to a commanding officer, judge 
advocate, trial judge advocate, or other superior whom the 
accused could reasonably believe capable of making good his 
words, upon even a slight assurance of relief or benefit by 
such superior should not in general be admitted. Thus in a 
case where a confession was made to his captain by a soldier 
upon being told by the former that" matters would be easier 
for him," or " as easy as possible," if he confessed, such con
fession was held not to have been voluntary and therefore im
properly admitted. ~'\nd it has been similarly ruled in cases 
of confessions made by soldiers upon assurances being held 
out or intimidation resorted t<l by noncommissioned officers. 
(Winthrop, p. 498.) Confessions made by private soldieTs 
to officers or noncommissioned officers, though not shown 
to have been made under the influence of promises or threats, 
etc., should, in view of the military relations of the parties, 
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be received with caution. Of course, the above principles 
apply to a written confession as well as to a verbal one. 
In some cases before courts-martial it appears that the ac
cused has signed a paper confessing his guilt, stating in the 
paper that he confesses freely without hope of reward or fear 
of punishment, etc. Such statements are not conclusive that 
the confession was voluntary. Evidence may be introduced. 
If the evidence shows the statement was not in fact voluntary, 
it should not be considered by the court. 

Where the confession was made to a civilian in authority, 
such as a police officer making an arrest, the fact that the official 
did not warn the person that he need not say anything to in
criminate himself does not nec,essarily in itself prevent the con
fession from being voluntary. But where the confession is made 
to a military superior the case is different. Considering the 
relation that exists between officers and enlisted men and 
between an investigating officer and a person whose conduct 
is being investigated, it devolves upon an investigating officer, 
or other military superior, to warn the person investigated 
that he need not answer any question that might tend to in
criminate him. Hence, confessions made by soldiers to 
officers or by persons under investigation to investigating 
officers should not be received unless it is shown that the 
accused was warned that his confession might be used against 
him, or unless it is shown clearly in some other manner that 
the confession was entirely voluntary. 

(0) At some time during the trial, corroborating evidence 
must be introduced either direct or circumstantial, outside of 
the confession itself, that the crime charged has been com
mitted. This is what is technically known as the rule re
quiring proof of the corpus delicti; that is, some proof of 
the fact that the crime charged has probably been committed 
by some one, so that there will be some corroboration of the 
confession. Usually the corpus delicti is evidenced before any 
other main fact. But for the convenience of the court or wit
nesses a confession may be received, subject to being stricken 
out upon failure to prove the corpus delicti, and if the corpus 
delicti is afterwards proven, the rights of the accused will not be 
prejudiced. (But see note to subparagraph (2) of par. 202.) It 
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is :not requisite that this outside evidence constituting proof 
of the corpus delicti shall be sufficient to convince the court 
beyond a reasonable doubt of the guilt of the accused, nor 
need it cover every element contained in the charge. For 
instance, where desertion is charged proof of absence with
out leave would be considered as proving the corpus delicti; 
where the charge is that a sentinel had left his post before 
being regularly relieved it would be sufficient to prove that 
he was not on his post during his period of duty; where a 
homicide is charged the proof of the death of the person 
charged to have been killed amounts to proof of the corpus 
delicti; and in cases of larceny and selling clothing the fact 
that the property alleged to have been stolen or sold was 
missing is sufficient proof. 

(d) In view of the peculiar conditions of mind and body 
under which accused persons are often placed when making 
confessions, of the liability to mistake on the part of the wit
nesses who repeat them when oral, and of the tendency of 
these latter to exaggerate through a zeal for conviction, evi
dence of confessions, unless corroborated by other reliable 
evidence, is in general to be received with caution. Where, 
however, a confession is explicit and deliberate as well as 
voluntary, and, if oral, is proved by a witness or witnesses 
by whom it has not been misunderstood and is not misrepre
sented, it is indeed one of the strongest forms of proof known 
to the law (Winthrop, p. 499). 

Courts should bear in mind that mere silence on the part 
of an accused when questioned as to his supposed offense is 
not to be treated as a confession. 

(e) Although the confession, because not voluntary,is 
inadmissible, yet any information given in the confession 
that leads to the discovery of relevant facts will not render 
testimony of such facts inadmissible, and it may be further 
shown, by way of corroboration of such facts, that the dis
covery was either wholly or partially due to the Information 
thus obtained. 

NOTE I.-It has been held that where alleged confessions were 
offered in evidence and the court d.i.rected the trial judge advocate to 
hand the statements to the accused and the accused was asked "if 
that was his statement," this was an invasion of the substantial rights 
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of the accused, In that It compelled him to give evidence against him
self (even though not objected to by the defense), C. M. No. 135096, 
.Anderson, August 2, 1919. 

226. ADMISSIONS AGAINST INTEREsT.-Somewhat cOlmected 
with the subject of confessions is that of declarations or ad
missions against one's own interest. This constitutes an
other exception to the rule excluding hearsay. The law makes 
& distinction between mere admissions and complete confessions 
of guilt, and there is no requirement that before an admission 
can be received in evidence there must be an affirmative show
ing that it was voluntary. In many instances the accused, 
after the commission of an offense, makes statements which 
fall short of a full confession of guilt but do constitute im
portant admissions as to his connection with the offense. 
The rule is that such admissions if against his own interest 
may be admitted in evidence. For instance, in a case of 
homicide in a dance hall, if the accused when arrested made 
the statement that he was in the hall when the homicide took 
place, such a statement is adIrissible as against his interest. 
On a trial for desertion, a statement of the accused to the sheriff 
that he was "tired of working for the Government," and that 
he did not want to work for them any longer, was an admission 
and not a confession. An admission does not necessarily involve 
a criminal intent, while a confession is an acknowledment of 
guilt. Instances of such admissions would be (a) concealment 
hy an alleged deserter when he knew he was being searched forj 
(b) destruction of, or an effort to destroy, documentary evidence 
which an accused knew was to be used against himj (c) bribery 
or attempted bribery of a prospective witness by the accused to 
testify that the accused was at a certain place at a certain time 
(when he was not). (See also Wigmore, Pocket Code, Ev., 
641-665.) 

227. PRIVILEGED COMMUNICATIONS.-A privileged com
munication is one that relates to matters occurring during a 
coniidential relation, which it is the public policy to protect. 
A witness can, and usually should, decline to answer a ques
tion t0l!ching such a communicatiDn, and where the privilege 
is that of the accused, or of the Government, or of any person 
other than the witn~s, the court will not permit the witness to 
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answer such. question, except with the consent of the person 
entitled to the benefit of the privilege or of the proper govern
mental authorities, as the case may be. The confidential rela
tions that were protected at common law and which are met 
wita in court-martiai! practice are the following: 

State Secret8.~Communications;made by informants to 
public officers engaged in the discovery of crime are privi
leged. The deliberations of COurtSi and of grand and petit 
juries are privileged, but the results 01 their deliberations 
are not privileged. Diplomatic correspondence, :lnd, in gen
eral, all oral or written official communications which, in the 
opinion of the President, would be detrimental to the public 
interests, and official communications between the heads of 
the departments of the Government and their subordinate 
officers are privileged.. Were it otherwise it would be im
possible for such supel1iors to administer effectually the pub
lic affairs with which they are intrusted. 

Husband ,and vVife.-Communications between husband 
and wife are privileged. (But see par. 228, infra.) 

Attorney and Client.-The testimony of the attorney or 
his interpreter or stenographer, as to communications be
tween the client and the attorney, made while the relation of 
attot'ney aind client existed and in connection with the matter 
for which the attorney was engaged, will not be received by 
!Ii court, unless such communications clearly contemplate the 
com..-nlssioll of a crime,; i. e.}' perj,ury, subornation of perjury, 
etc. Of course, communications prior te> or subsequent to the 
relation are not privileged. The client, but not the attorney, 
may waive this privilege: 

Police sec1'ets.-The privilege that extends to commlmica
tions made by in·:£OFmants to public officers engaged in the 
discovery of crime should be given a common-sense interpre
tation. The publi.c interests would ordinarily be prejudiced 
by reason of the diselosul'e of such communications in a case 
as involved the identity of parties employed for the detection 
of criminals or would endanger the party who made such 
communication, or would injuriously affect the chances of 
securing sllch agents :for t:he detection of crime in the future. 
But the material interests of the accused to vindicate his in~ 
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nocence should not be allowed to suffer by reason of the 
exclusion of such evidence. 

The purpose of the privilege, extended to communications 
between husband and wife and attorney and client, which 
grows out of a recognition of the public advantage that ac
crues from encouraging free communication in such circum
stances, is not disregarded by allowing outside parties who 
overhear such privileged communications to testify to what 
they have overheard. It would not be permitted, however, 
for one of the minor children of the parents, who might 
reasonably be presumed by the parents not to understand 
what they were talking about, to testify to communications 
overheard by such child. 

228. PRIVILEGE OF WIFE AND HUSBAND TO TESTIFY.-At 

common law the rule was that neither husband nor wife is 
competent as a witness against the other, except in a case of 
bodily injury inflicted by one of them upon the other. 

A married woman is excluded as a witness from motives of 
public policy. (Lucas v. Brooks, 18 Wall., 436, 453.) 

Certain departures have been made from the common-law 
rule by Federal statutes and decisions. 

In any prosecution for bigamy, polygamy, or unlawful 
cohabimtion under any statute of the United States, the 
lawful husband or wife of the accused shall be a competent 
witness, and may be called, but shall not be compelled to 
testify in such proceedings, and shall not be compelled to 
testify * * * without the consent of the husband or wife, 
as the case may be. (Act of Mar. 3, 1887, 24 Stat., 635.) 

The wife should be permitted to testify against her hus
band, even without his consent, whenever she is the par
ticular individual directly injured by the crime committed 
by her husband. It would, therefore, be appropriate in such 
cases against a husband as bodily injury of any character 
inflicted by him upon her, bigamy, polygamy, or unlawful 
cohabitation, abandonment of wife and children, or failure to 
support them, or designating another woman beneficiary under 
the War Risk Insurance Act (C. M. 112488, McCollister, May 22, 
1918), or using or transporting her for "white-sbve" pur
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poses (C. M. 114676, Wilson, May 22, 1918), or immoral pur
poses, for the wife to be permitted to testify against her 
husband; but she can not be compelled to do so, and her state
ment of her reason for declining to testify can not be treated as 
prllof of the marriage. (C. M. 121028, Dorton, Nov. 14, 1919.) 

229. TELEGRAMS NOT PRlVILEGED.-Neither private tele
grams nor the information regarding them that comes to the 
knowledge of telegraph operators, either military or civil, 
are privileged. Telegraph operators, both military and civil,. 
may be subpoonaed to testify before a court-martial as to pri
vate telegrams, and private telegrams may be brought before 
a court-martial by the usual process. 

230. CONFIDENTIAL PAPERs.-The reports of special inspec
tions by the Inspector General's Department are confidential 
documents and the testimony taken is considered a part and 
parcel of such reports. There is no law or regulation which 
requires copies of the evidence contained in these confiqential 
reports to be furnished to officers whose conduct has been un
der investigation. So also the reports of the Judge Advocate 
General to the Secretary of War have always been regarded 
a:s confidential communi.::ations and it has not been the prac
tice to furnish copies of them to parties outside the depart
ment in the absence of special authority from the Secretary 
of War. If the prosecution has had access to any such docu
ment, fairness requires that the accused should have equal 
access to it. 

231. COM~IUNICATIONS FROM OFFICERS OR SOLDIERS TO MED
ICAL OFFICERS NOT PRIVlLEGED.-It is the duty of medical 
officers of the Army to attend officers and soldiers when sick. 
to make the annual physical examination of officers, and ex
amine recruits for enlistment, and they may be speciallJ 
directed to observe an officer or soldier or specially to examine 
or attend them; such observations, examination, or attend
ance would be official and the information acquired would be 
officiaL While the ethics of the medical profession forbid 
them to divulge to unauthorized persons the information thus 
obtained and the statements thus made to them, such in
formation and statements do not possess the character of 
privileged communications. If the medical officer, when 
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called as a witness before a court-martiai, refuses to testify 
to such matters, he is subject to charges under A. "V. gu. 

232. COMMUNICATIONS BETWEEN CIVILIAN PHYSICIANS AND 
PATIENTS NOT PmVILEGED.-Neither are the communications 
between civilian physician and patient privileged, and the 
refusal of a physician to testify to such communications 
would subject him to the prosecution provided by A. W. 23. 

233. COMPULSORY SELF - CRIMINATION PROHIBITED. - The 
fifth amendment to the Constitution of the United States 
provides that in a criminal case the person shall not be com
pelled "to be a witness against himself." The principle em
bodied in this provision applies to trials by courts-martial 
and is not limited to the person on trial, but extends to any 
person who may be called as a witness. A. ·W. 24 provides 
that nl) witness before a military court, commission, court 
of inquiry, or board, or before any officer, military or civil, 
designated to take a deposition to be read in evidence be
fore ~ military court, commission, court of inquiry, or board, 
shall be compelled to incriminate himself or to answer any 
question the answer to which may tend to incriminate him, 
or to answer any question not material to the issue when such 
answer might tend to degrade him. 

Thus, it is error requiring a disapproval of the findings and 
sentence of the court for the trial judge advocate to call the 
accused as a witness against himself and thus elicit important 
admissions from him (C. M. 108428, Hamilton, Jan. 5, 1918; C. M. 
129804, Jones, May 20, 1919; C. M. 128735, Soldier, Apr. 23, 
1919). 

It must be noted that this rule draws a distinction between 
questions that tend to criminate and those that tend to de
grade, the constitutional protection extending in the first in
stance against questions whether material or not, while in 
the second instance the statutory protection extends onlS to 
questions which are not material to the issue. 

(a) Where privilege as to self-criminatwn ceases.-As in 
the following cases the witness would not be liable to the law's 
punishment, his privilege as to self-incrimination ceases: 

Conviction and the suffering of the punishment; acquittal; 
former jeopardy (except a former trial, upon a rehearing or llew 

194 



 

 

 

COURTS-MARTIAIr-EVIDENCE. ~ 234 

tl'ial, or where a rehearing or new trial has been or may be 
ordered); abolition of the general crime, subsequent to its 
commission (provided the rule of criminal law thereby exon
erates prior offenders) ; lapse of time barring prosecution of 
the particular offense; executive pardon for the particular 
offense; statutory amnesty, before or af~r the act, for the 
particular criminal act or for the offender. (Wigmore, p. 
3163.) 

234. PRIVILEGE AGAINST SELF-CRIlIHNATION IS A PERSONAL 

ONE.-The privilege of a witness to refuse to respond to a 
question, the answer to which Illay incriminate him, is a per
sonal one, which the witness may exercise or waive as he may 
see fit. It is not for the trial judge advocate or accused to 
object to the question or to check the witness,or for the court 
to exclude the question or direct the witness not to answer. 
Where it appears that the witness is ignorant of his rights 
and that the answer to a question might incriminate him, 
the president of the court will inform him of his right to 
decline to make any answer which might tend to incriminate 
him. 

235. PROCEDURE WHERE ALLEGED INCRIMINATING QUESTION 

Is ASKED.-Where the court overrules an objection made by 
a witness that the answer to a question will incriminate him 
the witness should answer the question. If he is a person 
subject to military law and refuses to answer, charges may be 
preferred against him under A. W. 96. 1£ he is a civilian 
witness the fact~ should be certified to the United States dis
trict attorney by the court with a view to his prosecution as 
provided in A. W. 23. (See A. W. 23 as to other tribunals 
and agencies.) In any case of refusal to answer a question 
after the court has held it to be a proper one, the refusal may 
be commented on by the trial judge advocate or counsel in his 
remarks to the court. 

236. NOT SELF-CRlJHINATION TO REQUIRE ACCUSED TO SUB

1\IIT TO PHYSICAL EXAMINATION.-" The prohibition of the 
fifth amendment against compelling a man to give evidence 
against himself is a prohibition of the use of physical or 
moral compulsion to extort communications from him and 
not an exclusion of his body as evidence when it is material." 
(Holt v; U. S., 218 U. S., 245.) 
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The following are illustrations of what might be required 
without violating the privilege contained in A. W. 24: or the 
principle embodied in the fifth amendment: 

(a) The admission of testimony as to marks and scars 
found upon the person of a defendant, in a criminal prosecu
tion, during a forcible examination of him with a view to 
ascertaining his identity for the purpose of arresting him, is 
not prohibited. (O'Brien v. Indiana, L. R. A., Book 9,1890, 
p. 323; see also 12 eye., 401.) 

(b) Upon the trial, a question was raised as to the identity 
of the defendant. One witness testified that he knew the de
fendant, and knew that he had tattoo marks (a female head 
and bust) on his right forearm. The court thereupon com
pelled the defendant, against his objection, to exhibit his arm, 
in such a manner as to show the marks to the jury. (State v. 
Ah Chuey, alias Sam Good, 14 Nev., 19.) 

(0) An officer of the Army was ·ordered to a place for 
identification by civilian witnesses in relation to charges 
which were pending against the officer, and it was held that 
such an order would not be in violation of the officer's privi
lege, as it called for no testimonial communication from him. 

It follows that it would be appropriate for the court to 
order the accused to remove his clothing for the purpose of 
examination by the court or by a surgeon who would later 
testify as to the results of his examination; and, upon refusal 
to obey the order, the accused might have his clothing re
moved by force. The accused might likewise be compelled 
to tryon clothing or shoes or place his bare foot in tracks, 
etc. But, where resort to extreme force would be necessary 
to compel compliance in the presence of the court, it wol,l1d 
comport more with the dignity of the court to have a surgeon 
make the examination out of the presence of the court and 
testify as to the result of the examination, or to advise the 
accused as to the purpose of the examination, and to warn 
him that his refusal to obey would be considered as an ad
mission on his part of what was sought to be ascertained 
by the examination. This conclusion would be quite within 
legal bounds as to presumption of facts. 
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SECTION IV. 

DOCUMENTS. 

236a. General Rules Applicable to Documents.-In the .use of 
documents (written or printed) in evidence, there are four 
fundamental rules to be satisfied, each of them resting on ex
perience demonstrating them to be necessary or useful, where 
any real dispute exists. 

(1) Rule I.-Production of the Original.-When the con
tents of a document are to be proved, the original should be 
produced, if it can be obtained; if not, and then only, resort may 
be had to a copy, or to oral testimony based on recollection. 

(2) Rule 2.-Giving Testimonial Status to a Writing.-When 
a document is not one having a per se legal effect (such as a 
note, check, deed, or will) it is virtually written testimony. 
Hence, it must be made a part of the testimony of some witness, 
who on the stand adopts it and verifies it. Two common appli
cations of this are the use of memoranda (par. 241) and maps, 
etc. (par. 245). 

(3) Rule 3.-Hearsay Rule; Exception for Official State
ments.-When a document is of the foregoing sort, i. e., a testi
monial writing requiring adoption -by some witness, and if the 
authol' of it does not appear as a witness, it remains only as a 
hearsay statement, i. e., by some one not sworn or cross-examined; 
hence it can be received only under some exception to the hear
say rule (par. 221). Entries in books of accounts of deceased 
persons (par. 244) are an example of this. Official records and 
certificates (pars. 238 and 238a) are another common example; 
here the principle is that an official statement is admissible only 
if the officer making it had the duty or authority to do or to 
know the matter stated by him. 

A principal application of this rule occurs where a purporting 
copy is offered to prove the contents of an original not available 
for production under Rule (1) above. Here the copy, being 
somebody's testimony to the contents of the original, must be 
verified by calling a witness to the standi or else the statement 
of the absent person signing it as a true copy must be received 
nnder the exception to the hearsay rule for official statements 
(pars. 238 and 238a). 
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(4.) Rule 4.-Authentication.-Any and every document must 
be authenticated; i. e., it must be shown to have been actually 
made by the person who purports to have made It; in short, its 
genuineness must be shown. This may be proved like any other 
fact-by calling a witness who saw it executed, or, specially, 
by calling a witness to the style of handwriting (par. 240). 
It may also be done by using the (hearsay) statement of an ab
sent person, under the exception for official statements (pars. 238 
and 238a), as where a notary's certificate of the party's acknowl
edg'ment is used, or where an official copy by the custodian is 
used. 

In all such cases of the use of official documents, proof of 
genuineness is facilitated by the presumption of genuineness 
which attaches to an official seal or signature, with recital of 
the official title of the person signing. No further evidence of 
genuineness is needed, where this presumption applies. 

The foregoing four principles are not all called into play for 
every document, but sometimes one, sometimes two or more, aTe 
concerned in using the same document. :But all of the ensuing 
specific rules are based on, and reducible to, one or another of 
the foregoing four principles. Hence, the question will be, in 
every case of objection to a document, which one or more of 
these principles is at the root of the objection, and thus it may 
be determined how to overcome the objection and satisfy the 
requirement of the principle involved. 

23Gb. Writings Not in Displlte.-Where a document is offered 
in evidence, the application of the foregoing principles, viz, that 
the original be produced if available; that a testimonial writing 
be verified on the stand, or, if not~ that the document or entry 
be made by an officer having a duty to make it; that an official 
copy be shown to have been made by an officer having custody 
of the original; and that the signature be authenticated; should 
not be rigorously enforced where it appears to the court there is 
no real issue or dispute as to the correctness or authenticity of 
the document or entry. Unless such strict proof is called for, on 
the request of the accused, or by reason of necessity of showing 
in the record the facts giving jurisdiction or involving the sub
stance of the olfense, the observance of the general rules in every 
detail will not ordinarily be deemed a requisite. 
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(RULE 1:) 
237. MANNER OF PnOVING CONTENTS OF 'VnrTING.

A writing is the best evidence of its own contents 
and must be introduced to prove its contents. But if 
it has been lost or destroyed or it is otherwise satis
factorily shown that the writing can not be produced, 
then the contents may be proved by a copy or by oral 
testimony of witnesses who have seen the writing. 
Under this rule if it is desired to prove the contents of a 
private letter or other unofficial paper, or an official 
paper such as a pay voucher, written claim against the 
Government, pay roll or muster roll, company morning 
report, enlistment paper, etc., the strict and formal 
method of doing so is to prove by proper evidence that 
the writing is in fact what it purports to be, and then 
introduce in evidence the original or a properly authen
ticated copy. 

"When the original consists of numerous writings 
which can not conveniently be examined by the court, 
and the fact to be proved is the general result of the 
whole collection, and that result is capable of being 
ascertained by calculation, the calculation may be made 

- by some competent person and the result of the calcula
tion testified to by him, as, for instance, if the fact to 
be proved is the balance shown by account books. In 
such case the opposite party should have access to the 
books and papers from which the calculation is made. 

It is customary for the party introducing a writing in 
evidence to read it to the court. But unless the court 
directs it to be read at once it may be read at any time. 

NOTE.-Care must be exercised in making use of the foregoing re
laxation of the general rule relating to testimony resulting from ex
amination of numerous writings. Thus, for example, where 011 a 
prosecution for embezzlement of company funds the only evidence for 
the prosecution of the amount which should have been in the fund, 
was that of an officer who testified that he had examined the books 
and found the shortage complained of, it was held that this evidence 
was incompetent, and so much of the finding of guilty as was based on 
that evidence was disapproved, because the books themselves, con
stituting the best evidence, were not introduced in evidence; since, 
while the rule is that where the originals consist of numerous docu
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ments which can not be conveniently examined in court, and the fact 
to be proved is the general result of an examination of the whole col
lection, evidence may be given of the result by any person who has 
examined the documents and who is skilled in such matters, provided 
the result is capable of being ascertained by calculation, yet it was not 
shown in that case (a) that the books could not have been conveniently 
examined by the court, nor (b) that the officer testifying was" skilled 
in such matters." (C. M. 130729, Tengler, June 4, 1919.) In such 
cases it must be shown to the court that: 

(a). The writings are so numerous or bulky that they can not COD

veniently be examined by the court. 
(b) The fact to be proved is the general result of the whole collec

tion. 
(c) The result is capable of being ascertained by calculation. 
(d) The witness is a person skilled in such matters, and capable of 

making the calculation. 
(e) He has examined the whole collection and has made such a 

calculation. 
(f) The opposite party has had access to the books and papers from 

which the calculation is made. 
(g) Opportunity is afforded the opposite party to cross-examine the 

witness upon the books and papers in question, and to have them, or 
such of them as the cross-examiner may desire (or properly authenti
cated or proved copies), produced in court for the purposes of the 
cross examination. 

237a. Report of Investigating Officer-Summary of Evidence 
of Preliminary Investigation.-Neither the report of an investi
gating officer nor the summary of the testimony of a witness on a 
preliminary investigation of a charge is competent evidence, 
whether or not the investigating officer or the witness in question 
be called as a witness at the trial. The witness should be re
quired to testify personally to the facts, regardless of any former 
statement. 

NOTE I.-On cross-examination he may be asked if he did not say 
such or such a thin,.g or things in his former statement or report, for 
the purpose of testing his memory, accuracy, or veracity, or of laying 
a foundation to impeach him; and, if the cross-examiner reads any 
part of the report or former statement into evidence in connection with 
the cross-examination, the opposite party may offer in !lvidence so 
much of the document as bears upon the same immediate subject, for 
the purpose' of getting the whole former statement of the witness on 
that immediate subject fairly before the court. 

NOTE 2.-The investigating oflicey can not testify to any statements 
made to him in the course of the investigation, since' his repetition 
of such statements would be hearsay. The witness making the state
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ments must be called to testify to the facts. (See pars. 221 and 221a, 
supra, "Hearsay.") 

(RULE 1:) 
238. PUBLIC REcoRDs.-An important exception to the 

rule that the contents of a writing must be proved by the 
writing itself is in the case of public records required 
to be preserved on file in a public office, in which case 
duly authenticated copies may be admitted in evidence 
equally with originals without first provinK that the 
originals have been lost, destroyed, or their absence ac
counted for in some other way. This exception is made 
necessary by the inconvenience to the public business 
that would result if such records were removed. 

War Department and Army Records.-Copies of any rec
ords or papers in the War Department, in any of its, 
bureaus, or in any office of any of the supply depart
ments; or at the headquarteTs of an Army, field army, 
corps, division, brigade, or regiment; or of an army area, 
corps area, territorial division, territorial department, or 
post, if authenticated by the impressed stamp of the 
bureau, office, or headquaTters having custody of the 
originals (for example, "The Adjutant General's Office, 
()fficial oopy"), may be admitted in evidence equally 
with the originals thereof before any military court, 
commission, or board, or in any administrative matt.er 
under the vVar Department, provided the originals would 
be admissible under the rules of evidence. 

NOTE.-It is to be borne in mind that the mere fact that a docu
ment is an official report does not in itself make it admissible in evi
dence. It must be admissible, if at all, either under the general rules 
of evidence or under some specific provision of law or of this Manual. 

RULE 3:) 
238a. Certain Official Writings Are Evidence of" Facts Re

cited Therein.-Where an official duty or authority exists to 
record certain facts and events, the writing containing the 
evidence is competent (i. e., prima facie) evidence of the 
facts and events recorded in it, without calling to the stand 
the officer who made it. For instance, the original of an en
listment paper, the physical examination paper, outline
figure and finger-print card, and the original morning re
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port sheet are competent evidence of the facts _recited in 
them. (A descriptive and assignment· card, however, is 
not an original paper. All the information it contains is 
compiled from (lther original sources, and therefore it is 
not evidence of the facts recited in it.) 

(RuLE 4:) 
239. AUTHENTICATION OF WRITINGs.-In order to 

prove that a writing is what it purports to be, in case of 
a private letter, the person who received the letter should 
testify that he received it and he should identify it. Then 
it should be proved that the signature is in the hand
writing of the purported writer of the letter. But in 
proving the genuineness of letters the rule is that the ar
rival by mail of a reply purporting to be from the ad
dressee of a prior letter duly addressed and mailed, is 
sufficient evidence of the genuineness of the reply to jus
tify its introduction in evidence. A similar rule prevails 
as to telegrams purporting to be from the addressee of a 
prior telegram or telephone message. 

If the writing is an official document such as a pay 
voucher, the person having official custody should pro
duce it in court and testify that he is the custodian of the 
writing and that it is the pay voucher of the person 
whose name is signed. The signature to the voucher 
should be proved to be genuine if that is not admitted. 
In court-martial practice the opposingparty usually ad
mits a public document without requiring such strict 
proof. The entries in pay vouchers, muster and pay 
rolls, company morning reports, and other public rec
ords used in the Army, are open to inspection by both 
parties, and contain numerous entries not pertaining to 
the case being tried. It is the practice, in the absence of 
an objection, to prove their contents by the oral testimony 
of a witness, usually the custodian, reading the material 
matter in court. 

240. CO~IPARISON OF HANDWRITING.-The common-law rule 
of evidence would not permit a comparison of handwriting 
unless the writing to be used as a standard was properly in 
the case for other purposes than mere comparison. This rule 
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was changed by act of Congress approved February 26, 1913 
(37 Stat., 683), which provides-

That in any proceeding before a court or judicial officer of 
the United States where the genuineness of the handwriting 
of any person may be involved, any admitted or proved hand
writing of such person shall be competent evidence as a basis 
for comparison by witnesses, or by the jury, court, or officer 
conducting such proceding, to prove or disprove such genu
meness. 

But before admitting such specimens of handwriting, satis
factory evidence should be offered as to the genuineness of 
the same. 

The rule prescribed by Congress will govern in court-mar
tial procedure. 

241. USE OF MEMoRANDA.-Memoranda may be used to aid 
the memory or to supply facts once known but now forgotten. 
Memoranda are therefore of two sorts: First, if the witness 
does not actually remember the facts but relies on the memo
randum exclusively (as in the case of a bookkeeper using an 
old account book), then the witness must be able to guarantee 
that the record accurately represented his knowledge and 
recollection at the time of its making, but it is not necessary 
that he should himself have made the record if he can state 
from his present recollection that it was correct when made 
and the entries must have been made at or near the time, and 
the recollection at such time must have been fresh as to the 
facts recorded. Second, if the witness can actually remember 
the facts and merely needs the memorandum to stimulate 
or revive his memory, or a part of it, then the above limita
tions do not strictly apply. But the court should see to it 
that no attempt is made to use such a paper to impose a .false 
memory on the court under guise of refreshing it. 

The memorandum to be used must always, on demand, be 
shown to the opponent for purposes of inspection and cross
examination, and fairness and justice require that where a 
memorandum is consulted before trial for refreshing a wit
ness's recollection, statement should be made by the trial 
judge advocate or counsel to that effect, and the memoran
dum should be brought into court by the side whose wit
ness has so consulted it. 
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242. :rt'IEIIWRANDU1<r AS EVIDENCE.-Where a memorandum 
does not serve to refresh the recollection o£ the witness, but 
he can state that it was made when his memory was fresh and 
can give the guaranty o£ accuracy and recollection called £01' 
by the preceding section, the memorandum itself will be 
admissible. 'Where the witness's certainty rests on his usual 
habit or course o£ business in making memoranda or records, 
it is sufficient. 

243. MEMORANDU1<r FOR REFRESHING REcoLLECTION,
Vlhere a witness states that the memorandum to be used 
refreshes his recollection to the extent of his now remember
ing the data contained therein, the common rule is to have 
him testify as to such facts without admitting in evidence the 
memorandum itself., 

244. BOOKS OF AccouNT.-Entries in books o£ account, 
where such books are proven to have been kept in the regular 
course o£ business, and the entrant is dead, insane, out o£ the 
jurisdiction of the court, or otherwise unavailable to testify, 
are admissible as evidence. Also the lack o£ an entry in a 
series of written entries is admissible as an implied state
ment that no events occurred o£ the kind that would have 
been recorded. 

Where the entrant is available to testify in court, books 
o£ account will be used, just as memoranda are used £01' the 
purpose of refreshing the recollection of the witness, and 
may be introduced in evidence in connection with his testi
mony. 

Where the entrant only records an oral report or written 
memorandum made in the regular course o£ business by an
other person or persons, such other person or persons, i£ 
available, must be called to testify. 

The original document o£ entry must be produced or ac
counted £01'. Where a composite entry is used, the extent to 
which intermediate memoranda must be produced depends 
on the circumstances o£ each case. As between ledger and 
daybook or other kinds, the book required is that which con
tains the first regular and collected record o£ the transac
tions. (Wigmore, sec. 1530.) 
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245. MAPS, PHOTOGRAPHS, ETc.-Maps, photographs, 
sketches, etc., as to localities, wounds, etc., are admissible as 
evidence when properly verified by (1) the party that made 
them, or (2) by anyone personally acquainted with the locality, 
object," person, etc., thereby represented or pictured, and able to 
state their correctness, from his own personal knowledge or 
observation, or (3) when coming from official sources that are 
a guaranty of truthfulness and accuracy. This character 
of evidence is capable of gross misrepresentation of facts and 
should be carefully scrutinized. Finger prints, upon such 
verification or guaranty, are admissible. 

SECTION V. 

EXAMINATION OF WITNESSES. 

246. WITNESSES EXAMINED APART FROM EACH OTHER.
'Vitnesses, after having been first sworn as provided in para
graph 134, are usually examined apa'rt from each other, no 
witness being allowed to be present during the examination 
of another who is called before him. But this rule is not 
inflexible; it is in practice subject to the discretion of the 
court, nor is it ever so rigidly observed as to exclude the tes
timony of a person because he has been present at the ex
amination of other witnesses; but the fact of such presence may 
be commented upon in argument by either party, in relation to 
the weight to be given the evidence of 'the witness. 

247. OBJECTIONS TO C.OMPETENCY; WHEN MADE.-Any ob
jectionto the witness's competency should be made befoTe he 
is sworn. If his incompetency should later appear, however, 
a valid objection should be sustained, or the court, of its own 
motion, should refuse to hear him further, and order that any 
testimony he may have already given will be disregarded. 

248. NUMBER OF WITNESSES REQUIRED.-Though there are 
occasional dangers in trusting to a single witness, the testi
mony of a single qualified witness to the £acts in issue would 
suffice to sustain a conviction, except as to (1) treason, where 
there must be two witnesses testifying credibly to the same 
overt act, or (2) perjury, where there must be either (a) a 
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second witness to the falsity alleged or (b) a corroboration 
of a single witness by some other form of evidence. The rule 
as to perjury does not apply, however, where the falsity can 
be inferred from a contradictory statement made by the ac
cused. ("Wigmore's P. C., 338,339.) For instance, where a 
person is charged with a perjury as to facts directly dis
proved by documentary or written testimony springing from 
himself, .with circumstances showing the corrupt intent; in 
cases where the perjury charged is contradicted by a public 
record, proved to have been well known to the defendant 
when he took the oath; and in cases where the false swearing 
can be proved by his own letters relating to the fact sworn 
to, or by other written testimony existing and being fomid 
in the possession of a defendant and which has been treated 
by him as containing the evidence of the fact recited in it. 
(D. S. v. Wood, 14 Pet., 430.) 

(See par. 224 as to corroboration of an accomplice and see 
par. 225 as to corroboration of a confession.) 

249. ORDER OF EXAMINATION OF WITNESSEs.-The proper 
and usual order and sequence of examination of witnesses 
contemplates that the witnesses for the prosecution shall be 
called first and then the witnesses for the accused, and a£ter
wards the witnesses for the prosecution in rebuttal of testi
mony brought out by the accused, and then the witnesses for 
the accused in rebuttal of those last introduced by the prose
cution, and then witnesses by the court; and that the method 
of examining each witness shall be direct examination, cross
examination, redirect examination, recross-examination, and 
examination by the court. However, the court may, in the 
interest of truth and justice, call or recall witnesses, or per
mit their recall at any stage of the proceedings; it may 
permit material testimony to be introduced by either party 
quite out of its regular order and place, or permit a case once 
closed by either or both sides to be reopened for the introduc
tion of testimony previously omitted, if convinced that such 
testimony is so material that its omission would leave the 
investigation incomplete. In all such cases both parties must 
be present, and any testimony thus received would be subject 
to cross-examination and rebuttal by the party to whom it 
may be adverse. 

206 



 

 
 

COURTS-MilTIAL--EVIDENCE. ~ 250 

250. DIRECT EXAMINATION-Identification of Accused.-The 
first question to be asked each witness, whether called for the 
prosecution or defense or by the court, will be, whethe~ he 
knows the accused, and if he does to state who h~ is. This 
question is always asked by the trial judge advocate. The 
accused having been identified, the examination of the witness 
is continued by the person calling him. All questions and 
answers are recorded in full, and as far as possible in the 
exact language of the witness. If an objection is made to a 
question, the reason for the objection will be stated. 

The identification of the accused should be carefully proved, 
both for the establishment of the court's jurisdiction over him, 
and also for the proof of his actual complicity in the offense 
where any doubt is raised on this point. Attention is here called 
to the specific modes mentioned in paragraph 223a supra (iden
tification), and paragraph 239 supra (documents), and to the 
proof of the allegations required by paragraph 74b to be made 
in the specifications, as to the accused's name, rank or grade, 
tiLe, and organization. 

251. CROSS-EXAMINATION.-In general the cross-examina
tion will be limited to matters brought out by the direct ex
amination of the witness, but in the discretion of the court 
exceptions may be made to this rille. As it is the purpose of 
the cross-examination to test the credibility of the witness 
it is permissible to inves6gate the situation of the witness 
with respect to the parties and to the subject of the litigation, 
his interest, his motives, inclinations, and prejudices, his 
means or obtaining a correct and certain knowledge of the 
facts to which he bears testimony, the manner in which he 
has used those means, his powers of discernment, memory, 
and description. Leading questions may be freely used on 
cross-examination. (Davis, p. 285.) 

252. REDIRECT AND RECROSS-EXAMINATION.-Ordinarily the 
redirect examination will be confined to matters brought out 
on the cross-examination, and the recross-examination will 
be confined to matters brought out on the redirect examina
tion. But in these matters the court, in the interest of truth 
and justice, should be liberal in relaxing the rule. 

253. EXAlI-iINATION BY THE COURT.-The court or a member 
mllY ask questions of a witness when it is apparent that the 
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examination of the witness already made has failed to bring 
out matters material to the iSElues, and for the same reasons a 
witness may be recalled or a new witness summoned by the 
court. 

253a. Questions by Members of the Court.-Questions asked 
by members of the court and testimony sought or elicited thereby 
are subject to the same rules of evidence as though the questions 
had been proposed by the trial judge advocate or counsel for the 
accused, and are subject to objection by either party or by an
other member of the court in the same manner as questions 
asked by the trial judge advocate or the defense. No questions 
should be asked by a member of the court of any witness called 
by either party, nor permitted to be answered, which under the 
rules of evidence, neither of the parties could ask. It is the duty 
of members of the court to carefully observe the rules of evi
dence in any questions they may ask, and the duty of the court 
to enforce the rules, of its own motion, and without waiting for 
objection from either party, more carefully, if anything, against 
lluestions asked by the president or by any other member of the 
court than against questions asked by the trial judge advocate 
or counsel for the aeoused, because of the natural hesitancy of 
the parties themselves to object to questions asked by a member of 
the court, and because imp'roper testimony elicited through ques
tions by members of the court is likely to have more weight, and 
any erro); in admitting it likely to be more seriously prejudicial 
to the accused than if brought out by questions of the parties. 
If new matter be elicited by questions of the court, the party 
toward whom such new matter is unfavorable, will be permitted 
to cross-examine-thereon, whether or not the witness was called 
by him. 

254. LEADING QUESTIONs-Double Questions.-(a) Leading 
Questions.-Le!tding questions; that is, questions which either 
(1) suggest the al}swer it is desired the witness shall make, 
or (2) which"embodying a material fact, are susceptible of 
being answered by a simple yes or no, must not be asked 
on direct examination of a witness by the party calling him. 
For example, the question, "Did you hear the accused say 
he did not intend to come back1" would be leading. The 
proper form of the question would be: " Did the accused say 
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'anything~" If the answer is in the affirmative, add" State 
what he said." Or, where a knife is introduced in evidence 
a witness should not be asked on direct examinati.>Jn whether 
that is the knife he saw the accused stab Pvt. A. with, but he 
should be asked first whether he recognizes the knife, and if 
he answers that he does, then he may be asked where he saw 
it, and what was done with it, etc. 

(b) Double Questions.-Double questions are questions embody
ing two or more separate elements or questions. Double ques
tions must not be asked either on direct or cross-examination, 
since they are always confusing' to a witness, frequently leading 
to misunderstanding and unintentional misstatements by the 
witneSoS; and since, furthermore, particularly if asked on cross
examinatioll in the form of a leading question to which a direct 
answer yes or no may be demanded, a double question may COll
stitute a trap for the witness. Such a question may, in fact, 
not be susceptible of a categorical answer either yes or no. It 
will therefore never be permitted to be asked. For example, the 
question" Did you see the accused leave his quarters with a 
bundle under his arm 1" is, besides being leading, a double ques
tion, and may not be susceptible of a categorical answer yes or 
no. It consists, really, of three questions, viz: (1) Did you see 
the accused 1 (2) If so, was he leaving his quarters when you 
saw him? and (3) if so, did he have a bundle under his arm? 
Manifestly the witness may have seen the accused, at the partic
ular time in question, and yet not have seen him leave his 
quarters, and not have seen him with a bundle under his arm; 
or he may have seen him leave his quarters but without a bundle 
under his arm, or he may have seen him with a bundle under his 
arm but not leaving his quarters; or again he may have seen him 
(eithel'leaving his quarters or otherwise) with a bundle, but not 
under his arm. Each of these various circumstances may, very 
possibly, h9.ve a material bearing on the case. The injustice of 
such a question, both to the witness and to the accused, and its 
misleading effect, is apparent from a consideration of the fact 
that if the witness be required to answer yes or no to such a 
question he may, for instance, answer "no," meaning simply 
that the accused when he saw him did not have a bundle under 
his arm, or perhaps meaning that although he saw the accused 
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with a bundle under his arm he was not then in the act of leav~ 

ing his quarters. :But the negative answer may be construed as 
a complete denial of having seen the accused at all. On the 
other hand, if he should answer" yes" to the question, he might 
mean simply that he saw the accused at the time in question, 
or saw him leaving his quarters, whereas his answer would be 
quite properly construed as meaning that he not only saw him 
at the time in question but also in the act of leaving his quarters, 
and with a bundle, and also that the bundle was under his arm. 
Such a questiun will never be permitted to be asked of a witness 
at any time or under any circumstances. 

(c) The following are exceptions to the rule that leading 
questions will not be asked: 

(1) Leading questions may be asked on cross-examination. 
(2) To abridge tIle proceedings, the witness may be led at 

once to points on which he is to testify. The rule is there
fore not applicable to that part of the examination of a wit
ness which is purely introductory. For example, in a deser
tion case, a policeman, who apprehended the accused, may have 
his attention directed at once to the occasion by such a ques
tion as whether at a certain time and place he alTested the 
accused, but it is improper to include in such a preliminary ques
tion anything which may bear on the merits of the controversy, 
as, e. g., that he arrested the accused as a deserter. (The grounds 
of the arrest, if material, should be brought ont by other-not 
leading-questions, as, for example, "What did you say to the 
accused when you arrested him 1") The witness having an
swered the question in the affirmative, in the next question he 
might properly be asked to state the details connected with 
the an-est. So a witness might properly be asked whether he 
was present at a certain place where and time when tlH; ac
cused was placed in arrest by a certain officer (unless the fact 
of the arrest be also disputed). The witness having answered 
in the affirmative, he may be asked to state all the circum
stances. 

(3) ""Vhen the witness appears to be hostile to the party 
~alling him or is manifestly unwilling to give evidence, the 
court may, in its discretion, permit the party calling him to put 
leading questions. 
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(4) When there is an erroneous statement in the testimony 
of the witness, evidently caused by want of recollection, 
which a suggestion may assist, as, for instance, where he mis
states a date or an hour (provided, no att~mpt is made to get 
him to change his mind, but only an opportunity offered to cor
rect, if he desires, what appears manifestly to be a mere slip of 
the tongue). 

(5) Where, from the nature of the case, the mind of the 
witness can not be directed to the subject of the inquiry with
out a particular specification of it, as where he is called to 
contradict another witness who has testified that the accused 
made a certain statement on a certain occasion in the hearing 
of a number of soldiers, each of them may be asked whether 
he heard the accused make the statement. 

The CouTt, in its discretion, would be justified in nllowing 
liberal departures from the rule; but must always be careful, 
in. so doing (a) not to allow an untruthful witness an. oppor
tunity to reshape his testimony as he thinks counsel desires, or 
the reverse, or to try to match it up with the testimony of other 
witnesses, from suggestions he may gather during his examina
tion, and (b) not to allow either the trial judge advocate or coun
sel for the accused, on. direct examination, to intimate to a wit
ness that his testimony on a material point is wrong, or ought to 
be changed (except within the limits of the rules above stated). 

255. RECA.LLING OF ·WITNESSES.-Where a witness is re
called to the witness stand he will not be sworn again, but will 
be reminded that he has been sworn in the case and is still 
under oath. A failure to so remind him, however, does not 
affect the validity of the trial and will not be ground for re
jecting the testimony. 

SECTION VI. 

CREDIBILITY OF WITNESSES. 

256. WHAT CREDIBILITY COKSISTS IN.-The credibility of 
a witness is his worthiness of belief, and is determined by his 
character, by the acuteness of his powers of observation, the 
accuracy and retentiveness of his memory, by his general 
manner is giving evidence, his relation to the matter in issue, 
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his appearance and deportment, prejudices, by his general 
reputation for truth and veracity in the community where he 
lives, by comparison of his testimony with other statements 
made by him Ot t of court, by comparison of his testimony 
with that of others, etc. From all these the court will draw 
its own conclusions as to the credibilty of the witness, attach
ing only such weight to his evidence as all the facts seem to 
warrant. There may even be cases in which the court 
will reject all the testimony of a witness. This may be for 
any of the reasons set forth above. No statement will be 
made by the court of the weight given to any testimony or 
the amount rejected, except as it may desire to inform the 
reviewing authority of the reasons which have led to its 
findings. 

257. PROOF OF CHARACTER BY GENERAL REPUTATION.

"There impeachment of a witness for bad character is under
taken it must be limited to proof of his general reputation 
for truth and veracity in the community in which he lives 
or pursues his ordinary vocation. For a military man this 
would mean the reputation that he bore amongst the mem
bers of his regiment or company, or organization or command, 
or amongst those stationed at a post, or, if stationed at or 
near a town, amongst the residents of the town. Personal 
opinion as to his character is not admissible, except that a 
witness may, after testifying that he knows the reputation of the 
person in question as to truth and veracity in the community in 
which he so resides or pursues his ordinary avocation, and that 
such reputation is bad, be further asked whether or not from his 
knowledge of such reputation he would believe the person in 
question on oath. 

258. CONVICTION OF CRnm.-Evidence of the conviction of 
any crime, even by a foreign tribunal and whether felony or 
misdemeanor, is admissible for the purpose of diminishing 
the credit due to his testimony. (1 Greenleaf, sec. 376.) It 
is allowable to ask a witness on cross-examination whether he 
has ever been convicted of a crime, but if he denies it, proof 
may only be made by copy of the record of his conviction. 

258a. Corroborative Statements-:Identification of Accused.
In general, a witness gains no corroboration merely by repeat

212 



 COURTS-MARTIAL-EVIDENCE. ~ 259 

ing his statements a number of times to the same effect. Hence, 
similar statements made by a witness prior to the trial consistent 
with his present testimony are in general not admissible to cor
roborate him. But this is only a general rule, and there are some 
situations in which such statements, having a real evidential 
value, are admissible. For example, if a witness's testimony is 

. impeached on the ground of bias due to a quarrel with the ac
cused, the fact that he made an assertion similar to his present 
testimony before the date of the quarrel tends to show that his 
present testimony is not due to bias. So, also, where his testi
mony is sought to be impeached on the ground bf collusion or 
corruption, the circumstances of the case mll-Y show whether such 
statements should be admissible as having such evidential value. 

259. Contradiction by Other Witnesses.-A witness may be im
peached by calling other witnesses to contradict some part of his 
testimony. How seriously this may affect his credibility is a mat
ter to be determined by the tribunal upon weighing all the cir
cumstances. Assuming that the tribunal believes the fact to be 
as asserted by the contradicting witness, it does not follow that 
the contmdicted witness is to be wholly discredited; his misstate
ment may have been due to error of memory or observation on 
that particular point, and not necessarily to deliberate falsehood; 
and he may even have falsified on that particular point and still 
be speaking the truth on other points. So that no general rule 
can be laid down as to the effect to be given to a proved error on 
one point; the court is to determine the credibility of the witness 
on other points in the light of all the circumstances. 

But this mode of impeachment by calling other witnesses to 
contradict is subject to one important limitation, viz, the matter 
upon which the contradiction is offered must not be a collateral 
one. The object of this rule· is to prevent the prolongation of 
the trial and the confusion of the main issues by entering into 
numerous controversies on minor matters which are not materia-l 
to the case and do not throw substantial light on the credibility 
of the witnesses as to the main issues. Whether a matter is thus 
" collateral" depends largely on the circum'stances of each case. 
For example, in a trial for escape, where a witness for the prose· 
cution incidentally states that he had seen the accused and two 
others, naming them, buying cigarettes at the post exchange at 4 

213 



 

 

~·2eo CHAPTER XI. 

p. m. the day before the alleged escape, contradiction as to the 
purchase being of cigars and not cigarettes would ordinarily be 
deemed collateral. 

But if the case was one of conspiracy to escape, and the iden
tity of one of the conspirators was in dispute, and a certain brand 
of cigarettes was fonnd in the possession of all thn~e accused, then 
presumably the contradiction as to the purchase being of cigars 
and not cigarettes would cease to be collateral. The court's dis
cretion must here be used to allow such liberality in construing 
" collateral" as will best tend to reveal the credibility of the wit
ness in all its aspects. 

NOTE.-By "collateral facts" is meant facts not material to any 
issue in the case on trial. As to facts material to the issues in· the 
case, any pontradictory statements made by the witness out of court 
may be shown by the testimony of other witnesses. (See par. 262, 
infra.) 

260. Inconsistent Statements.-A witness may be impeached 
by showing that he has made elsewhere statements inconsistent 
with his testimony on the stand. Such inconsistent statements 
may be evidenced by asking the accused on cress examination to 
state whether he made them, or by calling other witnesses who 
wi1l testify to them. 

But if the proof is desired to be made in the second manner 
mentioned, the following two limitations apply and must ba 
strictly observed: 

(a) The matter to which the self-contradictory statement 
refers must not be a collateral one: a collateral" here being con
stnted in the same sense as in paragraph 259, the same policy 
being involved. 

(b) While the witness desired to be impeached is on the stand 
for cross-examination his attention must be called to the sup
posed statement, by mention of the time, place, person addressed, 
and subject, so that he may then and there have an opportunity 
to deny it or to explain it, if he sees fit. For the purpose of thus 
calling his attention, he may be recalled to the stand if he 
had already leff it. If the supposed statement is contained in 
a writing, this· also must be mentioned, and he may be asked 
to identify his signature on it, and thus save cailing another 
witness to prove the signature. But it is not necessary ill thus 
calling his attention to a writing to show him the contents of 
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the writing or any part of it other than. the sig'nature. If he then 
admits the signature, or if the signature is later proved by 
another witness, the writing is to be introduced at the proper 
time later, when the cross-examiner is putting in his own case. 

The witness may of course make any explanation he desires 
as to the supposed statement, either on cross-examination when 
his attention is called to it, or on recall for the purpose when 
it has been evidenced by calling other witnesses. 

261. PREJUDICE, BIAS, ETc.-Prejudice, bias, relationship, 
etc., may be shown to diminish the credibility of the witness, 
either by the testimony of other witnesses or by cross-exami
nation of the witness himself. Such matters are never re
garded as collateral. 

262. CREDIBILITY OF ACCUSED AS A WITNESS.-If the ac
cused testifies, his credibility as a witness may be attacked 
on any of the grounds stated in the preceding paragraphs. 

NOTE.-If the contradictory statement was made in the course of 
another trial, so much only of the testimony or record of such other 
trial should be offered as shows the contradictory statement; it would 
not ordinarily be proper to offer the whole record of that case. (C. M. 
134184, :Benson, June 25, 1919; C. M. 134268, Shannahan, June 26, 
1919.) 

262~. IMPEACHMENT Ol' ONE'S OWN WITNEss.-The general 
rule is that a party can not impeach his own witness. This 
is subject to but few exceptions; as, where a party is com
pelled to call a witness whom the law, or circumstances of the 
case, make indispensable, or where a witness proves unexpect
edly hostile in his testimony on the stand. In such excepted 
cases the impeaching party must first show that the evidence 
as given has taken him by surprise, and that the witness is' 
hostile. The witness may then be asked if he has made con
tradictory statements out of court, the time, place, and cir
ClIDlstances of the statement being described to him in detail, 
and upon his denial witnesses may be called in proof that he 
did make them. In order that one's own witness may be con
tradicted, mere silence or ignorance on his part is not suffi
cient. V{hile a party taken by surprise may impeach his own 
witness in the cases indicated, he is not permitted to attack his 
reputation by showing that his general character is bad. 
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SECTION VII. 

DEPOSITIONS AND FORMER TESTIMONY. 

263. DEPOSITIONS ADMISSIBLE.-Depositions taken under 
the provisions of A. W. 25 and 26 " may be read in evidence 
before any military court or commission in any case not capi
tal, or in any proceeding before a court of inquiry or military 
board." (A. W. 25.) 

NOTE.-A case referred to a special court-martial for trial under 
the second proviso of A. W. 12 is not "a capital case" within the 
meaning of this paragraph or of A. W. 25, since the special court
martial has no power to impose the death penalty. 

264. DEPOSITIONS FOR DEFENSE IN CAPITAL CASEs.-Depo
sition testimony may be adduced for the defense in capital 
cases. (A. VV. 25.) Where the defense calls fOT such testi
mony in capital cases the witnesses may be cross-examined 
as fully as witnesses in a case not capital. 

265. OBJECTIONS AS TO COMPETENCY OF VVITNESS AND AD
MISSIBILITY OF EVIDENCE.-The same rules as to competency 
of witnesses and admissibility of evidence apply in the taking 
of evidence by deposition that apply in the examination of a 
witness before the court, except that a wider latitude than 
usual should be allowed as to leading questions. 
If the interrogatories and cross-interrogatories for deposi

tions are prepared for acceptance by the court, in open ses
sion, objection to the competency of the deponent, if grounds 
of objection are known at the time, as well as objections to 
questions, should be raised at such session, and ordinarily be 
passed upon by the court at that time~ The court should, 
however, in the interests of justice, entertain such objections 
when the depositions are offered in evidence, but might in a 
proper case call upon the trial judge advocate or counsel for 
explanation as to why they had failed to make the objection 
at the proper time. 
If the interrogatories and cross-interrogatories are agreed 

upon by both parties in ad,rance of the assembling of the 
court-and this is the usual praetice-objections to questions 
and to the admissibility of evidence will be made when the 
depositions are offered in evidence. 

216 



  COURTS-"\{ A.~TIAL-EVIDENCE. ~ 266 

266. EXAMINATION OF DEPOSITION BY COUNSEL.-Upon re
ceipt of the deposition the trial judge advocate will advise 
the accused or his counsel of that fact and will give them an 
opportunity to examine the deposition before the trial. 

267. READING OF DEPOSITIONs.-Ordinarily depositions will 
be read to the court by the party in whose behalf they are 
taken, but if the accused is not represented by counsel the 
trial judge advocate will read to the court the deposition 
taken on his behalf, unless the accused requests to read them, 
or does not desire to offer them. (See par. 268, infra.) After 
being read to the court a deposition will be properly marked 
for identification purposes and attached to the record, and 
the record will show that it has been introduced and read to 
the court. 

268. },IISCELLANEOUS PHOYISIONS AS TO DEPOSITIONS.-The 
party at whose instance a deposition has been taken is not 
required to offer it, unless he sees fit to do so. If the party at 
whose instance a deposition has been taken decides not to 
put it in, the opposite party may (subject to the general rules 
as to competency, materiality, and relevancy of evidence) offer 
in evidence either the whole or any competent or relevant part 
of it which is not clearly fragmentary and misleading, as he 
may see fit, and in such case the party on whose behalf it was 
taken may put in evidence any other like part. 

The trial judge advocate should not be permitted (except as 
stated in the last clause of the preceding sentence) to introduce 
only such parts of a deposition taken at his instance as are 
favorable to him or as he may elect to use; he must offer sllch 
a deposition in evidence as a whole or not offer it at all; the 
accused, however, will be permitted to offer either the whole of 
a deposition taken on his behalf or any competent or relevant 
part of it which is not clearly fragmentary and misleading, as 
he may see fit, and in such case the trial judge advocate may put 
in evidence any other like part. The cOllrt may direct either 
the whole or any competent part of a deposition, not clearly 
fragmentary and misleading, if not offered in evidence by either 
party, to be read as evidence for the court and not on behalf 
of either party, and in such case either party may offer and put 
in evidence any other like part or parts. 
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NOTE.-Upon the reading of a deposition or any part of it offered in 
evidence by either party, or on behalf of the court, under any of the 
provi£ions of this paragraph, any question or answer or exhibit or 
any part thereof, which may not be properly admissible under the 
general rules of evidence, may be omitted, or ordered suppressed and 
disregarded either upon the motion or the objection of the party offer
ing' it. or of the opposite party, or of allY member of the court. 

269. AFFIDAVITS NOT ADMISSInLE.-Affiduvits taken with
out notice and not as depositions under the provisions of A. 
'V. 25 and 26 aTe in no case admissible as evidence unless ex
pressly con<:ented to by the trial judge advocate and the 
accused with full knowledge of his rights. 

270. CERTIFICATE OF DISCHARGE.-The "certificate of dis
charge" may be used by the defense, either before or after 
the findings, for proof of good character. 

271. STATEMENT OF SERYICE.-The statement of service of 
the accused, as found on the front page of the charge sheet, 
will not be permitted to be seen or examined by members of 
the general or special court-martial trying him until after 
they have reached their findings. In the event of conviction 
the accused will be asked whether such statement of service 
is coTrQCt, and such statement will be examined and con
sidered by the court, together with the evidence of previous 
convictions of the accused, if any, for the purpose of deter
mining proper punishment in view of length of service. 
{See pars. 306 and 307 infra.) 

The statement of service may, nevertheless, be used by the 
defense, either before or after the findings, for proof of good 
character. 

272. FORlifER TESTIMONY BEFORE COunT OF INQUlRY.-The 

record of the proceedings of a court of inquiry may, with the 
consent of the accused, be read in evidence before any court
martial or military commission in any case not capital nor 
extending to the dismissal of an officer, and may also be read 
in evidence in any proceeding before a court of inquiry or 
a military board: Provided, That such evidence may be 
adduced by the defense in capital cases or cases extending to 
the dismissal of an officer. (A. W. 27.) 

The same tests of admissibility laid down in paragraph 275, 
infra, as to examination and cross-examination on the same 
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issues, and as to correctness and completeness of the record, 
where former testimony before civil courts and courts
maTtial is offered, will be applied where a record of a court 
of inquiry is offered. 

NOTE.-"Any Case Not Capital nor Extending to the Dismissal of 
an Officer."-lio case referred to a special court-martial for tlial under 
the provisions of the second proviso to A. W. 12 as amended by the 
code of 1920 is within the meaning of this phrase as used iB. this para
graph, since the special court-martial has no power either to impose 
a death sentence or to sentence an officer to dismissal. 

273. EVIDENCE OF PARDoN.-When a special plea in bar of 
trial, based on a pardon, is offered by the defense, the best 
evidence of such pardon, if in the nature of an individual 
pardon, will be the document signed by the President him
self, and, if in the nature of a general amnesty, by an official 
copy of the proclamation or order publishing such amnesty. 
If such document or order is not sufficiently explicit to de
termine whether or not the offense for which the accused is 
on trial is the same as that covered by the pardon, then other 
evidence must be introduced to fill the gap. 'Where the par
don is in the nature of a constructive pardon, the evidence 
will be of such facts and circumstances as it is contended 
constitute such pardon. 

274. EVIDENCE OF FORMER TRIAL BY COURT-~L.u:TIAL OR 

CIVIL COURT.-Where a plea in bar of trial, based on a former 
trial by court-martiaI for the same offense and conviction 
or acquittal of the same, is offered for the defense the best 
evidence of such conviction or acquittal will be the order of 
the reviewing authority publishing the case. Where such 
order is not sufficiently explicit to determine whether or not 
the offense for which the accused is on trial is the same as 
that the conviction or acquittal of which he pleads in bar, 
then the original court-martial record should be offered in 
evidence. 

'Vbere a plea in bar is on a former trial and conviction or 
acquittal by a Federal court-the action of a State or any 
other than a Federal court does not operate as a bar to second 
trial-the best evidence of such conviction or acquittal will 
be a duly certified copy or the indictment and findings and 
conviction or acquittaJ, given by the public officer whose duty 
it is to keep the original. 
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275. Former testimony in civil courts and courts-martial.
Where a witness, who has testified in either a Federal or 
State court at a former trial of the same person, on the same 
issues raised in the case on trial, and was fully examined and 
cross-examined, is dead or is beyond reach of the process of 
the court and his personal attendance can not be secured, 
then the stenographic report of his testimony, if proven to 
be cmrect and complete by the person by whom it was re
ported, will be admissible and may very properly be accorded 
the same weight as a deposition duly taken on notice. (Ry. 
Co. v. Myers, 80 Fed. Rep., 361, 365.) Ordinarily, however, 
this situation should be met by the trial judge advocate and 
counsel for accused procuring in advance of trial a transcript 
of the stenographer's notes, duly sworn to by him as correct 
and complete, and submitting it to the opposite party for 
his inspection. If acknowledged to be correct and complete, 
then such transcript will be received in evidence. 

'Vhere the testimony desired is of a witness who had testi
fied in a former trial by court-martial, all conditions being 
approximately the same as those cited in the first paragraph 
of this section, so much of the original court-martial record 
itself as contains the desired testimony may be read in evi· 
dence, subject in all cases to the provisions of paragraph 377a 
infra, and the stenographic reporter will only be called 
where a question is raised as to the correctness or complete
ness of the recorded testimony. 

SECTION VIII. 

PRESUMPTION. 

276. PRESUlIIPTIONs.-Presumptions constitute a large part 
of the law of evidence. They are of two kinds-presumptions 
of law and presumptions of fact. 

277. PRESUMPTIONS OF LAw.-Broadly speaking, a pre
sumption of law is'a rule of law that when certain circum
stances exist the court must presume certain other circum
stances. Presumptions of law are divided into conclusive 
and disputable presumptions. In case of a conclusive pre
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sumption of law the presumption can not be contradicted. 
For example, all residents of a country are conclusively pre
sumed to know its laws. This presumption is in force in the 
practice of courts-martial so far as concerns offenses that con.
stitute civil crimes. (As to the modification of the rule as 
regards knowledge of the Articles of Wr ar in case of re
cruits, see par. 282; as to intent, par. 281; as to ignorance of 
law, par. 282.) In case of a disputable presumption of law, 
the presumption can be contradicted. For example, it is pre
sumed that a sane person intends the natural and probable 
consequences of his acts; a person is presumed to be innocent 
until proven guilty; all persons are presumed to be sane; per
sons acting as public officers are presumed to be legally in 
office and to properly perform their duties; and malice is 
presumed from the use of a deadly weapon. Evidence may 
be introduced to rebut such presumptions. 

278. PRESUMPTIONS OF F ACT.-Presumptions of fact are 
nothing more than logical inferences, from facts already 
proved, as to the existence of other facts. This kind of a pre
sumption is not made as a rule of law but as a matter of 
human reason. All evidence in a case, except that which di
rectly proves the allegations in the specifications, leads :1t 
once to presumptions of fact. Such presumptions are the 
basis of all circumstantial evidence. (See pars. 203 and 204.) 
It is in making such presumptions that the members of the 
court should especially exercise their common sense and their 
knowledge of human nature and the ways of the world. 
Facts in evidence showing a motive or absence of motive on 
the part of. the accused, preparations, or the absence of prep
arations for the commission of crime, a failure to account for 
suspicious circumstances, acts showing a criminal conscious
ness (as concealment, disguise, or flight), the suppression of 
evidence, the possession of weapons or instruments that 
might have been used in the commission of the offense, the 
possession soon after larceny or embezzlement of the articles 
stolen or embezzled, are a proper basis for presumptions of 
fact. 

Also where the existence at one time of a certain condition 
or state of things of a continuing nature is shown, the general 
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presumption arises that such condition or state continues to 
exist, until the contrary is shown, so long as is usual with con
ditions or things of that particular nature. For example, 
there is a presumption of continuance as to one's residence, 
until a change is shown, also that one holding an office con
tinues to hold it until the end of the term for which appointed 
or elected and that personal habits have not changed. There 
is a presumption of fact from the regular course of business 
in the Post Office Department that a letter when properly 
deposited in a post-office box or in the place in which letters 
for mailing are usually deposited, postage prepaid, is received 
by the addressee. The presumption with regard to the de
livery of letters duly posted has been extended and applied 
to the delivery of telegrams deposited with a telegraph com
pany for transmission; but delivery of the message to the 
telegraph company must of course be shown. There is also 
a presumption of fact that persons of the same name are the 
same person. The strength of this presumption will of 
course depend upon how common the name is and other cir
cumstances. 

279. PRIMA FACIE EVIDENCE.-Prima. facie evidence is that 
which suffices for the proof of a particular fact until con
tradicted and overcome by other evidence. In other words, 
prima facie evidence justifies the court in finding the facts 
presumed, but in view of the doctrine of reasonable doubt that 
always inures to the benefit of the accused from a considera
tion of all of the evidence presented the court is not required 
to find the facts presumed. The court may decide, for in
stance, that the prima facie evidence presented does not 
outweigh the presumption of innocence. 

280. INTE!'.nr iN CONNECTION WITH CRDIES.-In respect to 
the element of intent, crimes are distinguished as follows: 
Those in which a distinct and specific intent, independent of 
the mere act, is essential to constitute the offense, as murder, 
larceny, burglary, desertion, and mutiny; and those in 
which the act is the prL'1cipal feature, the existence of the 
wrongful intent being simply inferable therefrom, as rape, 
perjury, sleeping on post, drunkenness on duty, neglect of 
duty. In cases of the former class the characteristic intent 
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must be established affirmatively as a separate :fact; in the 
latter class of cases it is only necessary to prove the unlawful 
act, for every man is presumed in law to have intended to do 
what he actually does, and the burden of proof is upon him 
to show the contrary. (Winthrop, p. 475.) 

281. INTENT IN MiLITARY CAsEs.-Military offenses being 
created by statute, the peculiar statutory intent described ill 
the article, if there be one, must be alleged in the specification. 
The enlistments prohibited in .A. W. 54, for example, must 
have been knowingly made in order to constitute an of
fense under the statute. It is similarly essential to some of 
the offenses described in A. W. 55, 56, and 57 that they be 
knowingly corrunitted; offenses under A. W. 83 and 84 
must have been committed "willfully" or "through neglect"; 
an officer quitting his post on tender of resignation must do so 
" with intent to absent himself permanently therefrom" to be 
triable for the offense described in A. W. 28; and an officer 
who refuses 01' " willfully neglects" to deliver an offender to 
the civil authorities upon application duly made by such au
thorities subjects himself by such refusal or willful neglect 
to the penalties set forth in A. W. 74. (Davis, 642.) 

In some instances, however, as in the offenses described in 
A. 'V. 61 and 86, no statutory intent is set forth in the article, 
and none need be alleged in the specifications. 

In still other cases, while no intent is expressed in the 
article, a particular intent is, nevertheless, implied, and is, 
therefore, an essential element of the offense, and though not 
required to be alleged in the specification, must be established 
in evidence. Such is the case with respect to the offense 
of desertion, the requisite intent being either not to return, 
to avoid hazardous duty, or to shirk important service. 

But whether the intent is that presumed from the com
mission of an unlawful act or is the specific one express or 
implied in the article in either case the prosecution must prove 
such actual intent. If the evidence does not substantiate such 
intent, the accused must be acquitted, or the grade of the 
offense reduced, as, for instance, from assault with intent to 
kill, to assault. (See also pars. 74b, 158a, and 158b, supra.) 
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282. IGNORANCE OF LAw.-Every person is usually pre
sumed to lmow the provisions of Federal, State, and munici
pal law applicable to the community in which he lives; and a 
person subject to military law is presumed, in addition 
thereto, to Imow the statute law, as particularly applicable 
to the Army, as well as Army regulations, the different manu
als, orders, and circulars issued for the information and 
government of the Army. This really means that on grounds 
of public policy a person is responsible whether he knows the 
hw or not. His ignorance is immaterial. 

Ail exception may sometimes be made where enlisted men 
are charged with the knowledge of the Articles of War. This 
exception would be based primarily upon the fact that A. W. 
110 makes it one of the features of enlistments into the mili
tary service that certain of the" Articles of "Val' shall be read 
to every enlisted man at the time of, or within six days after, 
his enlistment." A. VV. 109 enjoins that he shall take an en
listment oath in which, among other things, he swears that 
he will observe and obey military orders" according to the 
..;ules and Articles of War." vVhile in the case of an old or 
reenlisted soldier, or one who had been for a considerable 
period in the service and had had a sufficient opportunity to 
inform himself as to the provisions of the code, a failure to 
have complied with the injunction of. this article could 
scarcely constitute a defense, such failure might perhaps l1ave 
this effect, or should usually at least act as an extenuation in 
the' case of a recruit, especially one imperfectly acquainted 
with the English language. In such a case it would cer
tainly be admissible for the accused to show the fact, and if 
the offense charged was one of the criminality of which he 
could not, in his ignorance of military law, have been aware, 
or the gravity of which he could not have appreciated, the 
omission of the reading of the articles upon his enlistment 
would properly be regarded by the court, if not as a defense, 
certainly asa palliation of his misconduct. (Winthrop, 
p.438.) 

283. IGNORANCE OF F ACT.-It is generally laid down that 
ignorance of fact excuses crime. But this must be an honest 
or innocent ignorance and not an ignorance which is the result 
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of carelessness or'fault. The theory, of course, is that where 
a bona fide ignorance of fact exists there would be an absence 
of the requisite wrongful intent. The general rule applies 
equally to military cases, and the ignorance, to constitute a 
defense therein, must appear not to have proceeded from any 
want of vigilance, or from failure to make the inquiries or 
obtain the information reasonably called for by the obliga
tions and usages of the service. Thus a soldier who neglects 
to report for guard or other duty because ignorant of the fact 
that he has been duly detailed therefor is not guilty of a 
breach of A. ""V. 61 unless his ignorance is a result of his own 
neglect or wrongdoing (WinthTGp, p. 436) j and if the soldier 
should disobey an order given to him by an officer in civilian 
clothing without the officer having first stated to the soldier 
that he was an officer, where the soldier did not know that he 
was an officer nor have reason to believe that he was an officer, 
then his ignorance would be an excuse for his act of disobedi
ence which might otherwise have been a very serious offense. 
Of course, a soldier is presumed-it is his duty-to know the 
officers of his command where reasonable time and oppor
tunity after joining the command are shown to have existed 
for this purpose. 

NOTE.-See Insanity of accused, paragraph 219. 

284. EVIDENCE OF DESERTION.-Absence without leave is 
usually proved by the evidence of an officer or noncommis
sioned officer of the company of the accused to the effect that 
he was absent from his organization without authority for a 
certain period, but if such witnesses are not available it may 
be proved by the entries on the morning reports. In making 
the latter kind of proof, that portion of the morning report 
(or reports) relating to the accused, or a copy oiit certified 
by the officer having official custody thereof, showing the 
accused was absent without leave, beginning a certain date, 
and (if such is the case) was dropped as a deserter, should 
be attached to the proceedings as an exhibit. But the morn
ing report, even though it refers to the accused as a "de
serter," is not complete evidence of desertion j it is evidence 
onlyof absence without leave, and it is still necessary for the 
trial judge advocate to prove an intent to remain perma
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nmittly abseIit, orelsec to. avoid hazardoll&' duty or to shirk fm
port&nt service tA. W. 2S~ j, that is, to desert. 

The condition 01, absence without leave having once' been 
shown to ex~t will be' presumed to continue in the absence of 
evidence to the' contrary until the a<lctlsed c.ame. again under 
military control. It is thereTone necessary to p.rove only that 
thea.ccused went a,bsent without leave a certain date and 
came under military control a certain date. During the inter
mediate time' it is presumed he was absent without leave. 

H the condition of absence without leave'is much pro
longed,and there is no satisfactory explanation of it, the 
court may be justified in presuming from that a;lone- an intent 
to remain pennanently absent. The presumption of such 
intent will be strengthened by such. circumstances as that 
the accused attempted to dispose of his uniform or other 
property ;:t1llLt.substantially aJ1 his clothes were missing from 
his locker when his absence was discovered; that his civilian 
clothes were' missing j that he attempted to omard a train 
that took him away from· his station; that he purchased a 
ticket for a distant point or was arrested or surrendered at 
a considerable distance £rom his station; that while absent 
he was in the neighborhood of military posts and did not 
surrender to the military authorities; that he was dissatisfied 
in his company 01' with the military service; that he had 
made remarks indicating an intention. to des.ert the servic8-; 
that he was under charges or had escaped from confinement 
at the time he absented; lrimsel£; that ju.st previous to ab:
senting himself h'8' stole 01' took without authority money, 
civilian clothes, or ather property that: would assist him in 
getting away, etc. 

On the other hand', such incidents are: not always incon
sistent w:ith a guilt of mere absence without reave. They 
should be carefully weighed- by tke court. Previous excellent 
l!il1d long- service~ tIre fact that none of-the property of the ac
cused w.as missing from his locker, alld the fact that he was 
under the influeIilce or intoxicating liquor or drugs when he 
absented hims.eli,. and that he cOlil!tinued for some'time. undlll' 
their influence, etc., are incidents going to- show there was 
not an intent to remain permanently absent. 
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NOTE.-Where, to a charge of desel'tion, accused files a plea deny
ing desertion but admitting absence without leave, and pleading, by 
exception and substitution, not guilty of violation of the fifty-eighth 
artide of war, but guilty of violation of the sixty-first article of war, 
such plea of guilty is not in itself sufficient basis for a conviction of 
desertion, no matter how long the absence without leave thereby 
admitted; since the plea, which must be taken as a whole, expressly 
negatives the intent to desert. In case of such a plea the court should 
receive evidence of the facts and circumstances and determille from 
the evidence before it, as upon a plea of not guilty, whether or not 
the accused is in fact guilty (}f deseTthm or only of the lesser included 
offense of absence without leave. 

The fact that a reward has been paid for the apprehension 
of the accused as a deserter n~ither proves nor disproves an 
intent to desert1 and is not admissible in evidence on that issue. 

So also the opinions of witnesses as to whether the accused 
intended to desert and statements from them that the ac
cused is a " deserter" or " deserted" are not only incompetent, 
but are valueless for any purpose to prove cfusertion. 

(a) Statutory Ruks of Evidenee.-(l) A. W. 28 provides 
that it shall be sufficient proof of the offense of desertion by 
an officer that, having tendered his resignation and prior to 
due notice of the acceptance of the same, he quits his post or 
proper duties without leave and with intent to absent him&elf 
permanently therefrom. 

(2) And similarly in the case of a soldier, A. W. 28 pro
vides that it shall be sufficient proof of desertion in his case 
when it is proved that, without having first received a regu
lar discharge, he again .enlists in the Army or in the militia 
when in the service of the United States, or in the Navy or 
Marine Corps of the United States, or in any foreign army, 
and shall, further, be proof of fraudulent enlistIru3nt where 
the enlistment is in one of the forces of the United States 
mentioned above. 

(3) And also, in case of any person subjed to milituy law, 
A. W. 28 provides that it shall be su:fiicient proof of desertion 
when the evidence shows he quit his organization or place of 
duty with the intent to avoid hazardous d.uty or to shirk im
.pOl'taut service. 

NOTE.-Subparagraphs "(I)" and "(2)" s·llpra, d~ not apply to (1) 
warrant officers, (2) members of the Army Nurse Corps, (3) Army field 
clerks, nor (4) field clerks, Quartermaster Corps. 
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285. DRUNKENNESS .AS SHOWING ABSENCE OF INTENT.-It 

is a general rule of law that voluntary drunkenness is not an 
excuse for crime committed in that condition. But the ques
tion whether or not the accused was drunk .at the time of the 
commission of the criminal act may be material as going to 
indicate what species or kind of offense was actually com
mitted. Thus, there are crimes which can be consummated 
only where a peculiar and distinctive intent or a conscious 
deliberation or premeditation has concurred with the act 
which could not well be possessed or entertained by an intoxi
cated person. In such cases evidence of the drunken condi
tion of the party at the time of the commission of the alleged 
crime is held admissible, not to excuse or extenuate the act as 
such, but to aid in determining whether, in view of the state 
of his mind, such act amounted to the specific crime charged 
or which of two or more crimes similar but distinguished in 
degree it really was in law. Thus, in cases of such offenses as 
larceny, robbery, burglary, and passing counterfeit money, 
which require for their commission a certain specific intent, 
evidence of drunkenness is admissible as indicating whether 
the offender was capable of entertaining this intent or 
whether his act was anything more than ll. mere battery, 
trespass, or mistake. So, upon an indictment for murder, 
testimony as to the drunkenness of the accused at the time of 
the killing may ordinarily be admitted as indicating a mental 
excitement, confusion, or unconsciousness incompatible under 
the circumstances of the case with premeditation or a deliber
ate intent to take life and as reducing the crime to the grade 
of manslaughter. On the other hand, where, to constitute the 
legal crime, there is required no peculiar intent-no wrongful 
intent other than that inferable from the act itself-as in 
cases of assault and battery, rape, or arson, evidence that the 
offender was intoxicated would, strictly, not be admissibie in 
defense. (Winthrop, p. 440.) 

Where drunkenness is pleaded as an excuse for crime such 
excuse should be received with caution. Drunkenness is 
easily simulated. It is sometimes resorted to for the purpose 
of stimulating the nerves to the point of committing the act. 
Where premeditation and intent first exist, followed by vol
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untary drunkenness and the commission of the crime during 
such state of drunkenness, the necessary intent to commit the 
crime will be presumed, whatever the state of drunkenness 
at the time of its commission may have been. 

286. DRUNKENNESS IN MJLITARY OAsEs.-In military cases, 
evidence of drunkenness of the accused, as indicating his 
state of mind at the time of the alleged offense, whether it 
may be considered as properly affecting the issue to be tried, 
or only the measure of punishment to be adjudged in the 
event of conviction, is in practice always admitted in evi
dence. And where a certain knowledge or a deliberate pur
pose or specific intent is necessary to constitute the offense, 
as in cases of violations of A. W. 63 or A. W. 64, or of deser
tion, mutiny, or cowardice, or of fraud in violation of A. W. 
94, the drunkenness, if clearly shown in evidence to have 
been such as to have incapacitated the accused from having 
that knowledge or entertaining that purpose or intent, as, for 
example, in cases under A. W. 63 or A. W. 64 from recognizing 
his superior officer to be such, or from entertaining the specific 
intent to disobey a lawful command, will ordinarily be treated 
as constituting a legal defense to the specific act charged. 

In such cases, however, if the drunken act has involved a 
disorder or neglect of duty prejudicial to good order and 
military discipline, the accused may be convicted of that 
offense under A. W. 96. (Winthrop, p. 441.) 

" It is to be noted that drunkenness, to be admitted in evidence 
or to constitute a defense, need not be caused by indulgence in 
spirituous liquors, but may, with the same effect, result from the 
voluntary excessive use of an intoxicating drug." (Winthrop, 
pp.441-442.) 

287. PROOF OF DRUNKENNES8.-Upon a trial for drunken
ness it is not essential to confine the testimony to a description 
of the conduct and demeanor of the accused, but it is ad
missible to ask a witness directly if the accused" was drunk," 
or for a witness to state that the accused" was drunk," on the 
occasion or under the circumstances charged. Such a state
ment is not viewed by the authorities as of the class of ex
pressions of opinion which are properly ruled out on objec
tion u~less given by experts, but as a mere statement of a 
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matter of observation, palpable to persons in general, and 
so, pro-per to be given by any witness as a fact in his know
ledge. It is preferable that all witnesses intmduced to prove 
drunkenness should describe the conduct and demeanor of 
the accused in addition to giving theiT opinion as to whether 
the accused was drun.:k:, but in every case the witness will also 
be asked the direct qaestio]l whethet'the accused was <lr was not 
drunk.. 

288. REASONABLE DoUBT AND BUR[}EN OF PROOF.-In order 
to convict, the court must be satisfied, beyond a reasonable 
d-oubt, that the accused is guilty as charged. 

By "reasonable d<mbt" is intended not fanciful or in
genious doubt or conjectnre but substantial, honest, consci
entious doubt suggested by the material evidence L.'1 the case. 
It is an honest, substantial misgiving, generated by insuffi- . 
ciency of proof. It is not a. captious doubt, nor a doubt sug
gested by the ingenuity of counselor court and unwarranted 
by the testimony ; nOil" is it a doubt born of a merciful inclina
tion to permit the ddendaTIt to escape conviction, nor 
prompted by sympathy for him or those connected with him. 
The meaning of the rule is that the proof must be such as to 
exclude not every hypothesis or possibility or innocence but 
any fair and rational hypothesis except that o!f guilt; what is 
required being not an absolute or mathematical but a moral 
certainty. A court-martial which acquits because, upon the 
evidence, the accused may possibly be innocent falls as far 
short of appreciating the proper amount of proof required in 
a criminal trial as does a court which convicts because the 
accused is probably guilty. (Winthrop, p. 476.) 

In trials before courts-martial the prosecution ha.g upon it 
the burden of proving the guilt of the accused beyond a 
reasonable doubt, and, whatever the defense of the accused 
may be, this burden never .changes. After the evidence is 
all ill the conrt must be convinced beyond a reasonable doubt 
of every element necessary to constitute the offense in order 
to justify it in convicting the accused of the offense charged. 

In collateral issues arisIDg in the course of the trial as to 
the competency of witnesses, the admissibility of testimony, 
and the like, the burden of proof rests upon the pmty who 
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aUeges incompetency or objeetll to-the a-dmission of particu
lar testimony. (Darvis," p .. 26;r.} 

SE0TION IX~ 

JUDICIAL NOnCE. 

289 JUDICIAL NOTICE.-Certain kinds of' facts do not need 
to be evidenced; by the parties, because the court is empowered 
to recognize the existence of the facts without any formal offer 
of evidence. This recognition of the facts by the court, dispensing 
with, the introductron of evidence thereon, is termed "Judicial 
notice.'" 

1. In general, the matters to which the principle applies are 
ot three sorts, viz, matters which a court is officially bound to 
know as a part of its' own special duty and function; matters 
which are so- notorio-us in comm.on KnowIedg'e of aU intelligent 
persons th'at a' requirement of evidence thereon would be super
fluous; matters which are so easily asueI'tainable in authentic 
fOrm that the court m1:tY readily inform itself by reference to 
some accessible and authentic source of information. Of the first 
sort, an example is the law itself, of which the o'ourt naturally 
requires- no proof; Of the second sorti, an example would be the 
fact that the PhiTippine Islands are locaied' in the b:opics. Of 
the third sort, an example would he the date of the adoption of 
th-e United States ConstitntiOn, or the name of the present incum
bent of the post of United States' ambassador to Italy; either of 
which cunld be ascertained by consulting a reliable book of refer
enC'e. 

2. The principal matters' upon which the court may thus be 
asked to take judicial notice may be listed as followS': 

(1) The (ro-nstitution; treaties, and other general laws of 
the United States'; the law' of' nations; the common law; 
the lawS' of the State in which the conrt is sitting; 

(2)' The great se"al of the United States, and those of the 
several States; the seals of all Federal and' State col...'Tts of 
record; the s'eal of a n-otary publiC'. 

(3) The ordlnary diviSions' of time, as to years, months, 
weeks, days, and hollI's;: general facts and laws of nature.. in
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eluding their ordinary operations and effects; and general 
facts of American history and world history. 

(4) The political organization of the Government of the 
United States and of the several States, and their chief offi
cials; and current political conditions of war and peace. 

(5) The organization of the Army, including the statutes 
and regulations relating thereto, the bulletins or circulars 
of the War Department, the Army Regulations, the provi
sions of this Manual and of the several other official man
uals, the existence and location of military departments or 
corps areas, reservations, posts, and stations of troops, as 
published to the Army; the fact that an officer belongs to a 
certain organization, etc. 

(6) General and special orders of the War Department; 
general court-martial orders; g>eneral and special orders and 
bulletins and circulars of the department or corps area, or 
other command in which the court is sitting; special and 
summary ~ourts taking notice of the orders, bulletins and 
circulars of the commander appointing them and of all higher 
authority. 

(7) Price of articles furnished by the Government when 
published to the Army in orders, bulletins, or price lists. 

3. The principle of judicial notice does not require the court to 
take notice of all such matters of the above sorts, but authorizes 
the court to do so. When in a specific case the court is not en
tirely satisfied as to the precise tenor of the fact to be noticed, it 
therefore may satisfy its mind by resort to any authentic and 
available source of information, such as a book of statutes or 
regulations, a collection of general or special orders or bulletins, 
a dictionary, a standard work of history, or the like. This resort 
to authentic sources enables the court, in using the principle of 
judicial notice, to satisfy itself completely, where otherwise it 
might feel disinclined to notice the fact. For example, where the 
terms of a general order of a department are material, the court, 
though not having actually in mind the ,precise terms of the 
order, will send for alid refer to the published order and thus 
take judicial notice of its terms. So also where a special order of 
the post or other command in which the court is sitting is mate
rial, the court may secure from the files of the a'.Ljutant the orig. p 
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inal order, though not published, and satisfy itself of the exact 
terms. On this principle the court may enable itself to take ju
dicial notice of numerous facts, within the above classes, on 
which it does not have any actual knowledge until it has reo 
sorted to a suitable authentic source of information. 

The general principle underlying the foregoing instances is 
that the court is authorized in these general classes of matters to 
take judicial notice, but that it is not required to do 150 in a spe
cific instance where its mind is actually in doubt as to the pre
cise terms of the fact i and that in such a case it is at liberty to 
resort to an authentic source of information for the purpose of 
removing its doubt and of taking judicial notice. Where, for 
example, a general order is material, and no authentic source of 
information happens to be &{)cessible, the court is not required to
notice what it actually does not know and can not ascertain. On 
the other hand, where a special order of a post command is mate
rial, and some adequate source of information is· available, such 
order may be judicially noticed, even though the order may not 
have been published in printed form so as to be available to the 
command at large. 

In all these cases the trial judg'e advocate and defense counsel 
should endeavor to provide, ready at the trial, such authentio 
liources as the court may have occasion to refer to. 
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SECTION 1. 

STATEMENTS AND ARGUMENTS. 

290. SCOPE OF STATEMENT.-After the introduction of evi
dence has been completed the accused, personally or by coun
sel, and whether or not he has testified as a witness, may maIm 
an unsworn verbal or written statement as to the case. If the 
statement is in writing it should be signed by the accused, or 
by counsel in his behalf, and appended to thfl record. The 
statemflnt may consist of a brief summary or version of the 
evidence, with such explanation or allegation of motive, ex
cuse, matter of extenuation, etc., as the party may desire to 
offer, or it may embrace, with. the facts, a presentation also of 
the law of the case and an argument both upon the facts and 
the law. (Winthrop, p. 450.) Such statement is not testi 
mony and, therefore, is not subject to cross-exa]llination, but 
as a personal defense or argument, however, it may and prop
erly should be taken into consideration by the court. (Digest, 
p. 506 V, H,1.) 

2M. FREEDOM OF EXPRESSION.-Entire freedom of expres
sion in his statement to the court is allowable to an accused, 
and his counsel, within the b01mds of COU1'teSY and ordinary pro
priety, especially in his comments upon the evidence. So, an 
accused may be permittoo 00 reflret within reasonable limits 
upon the apparent anlll1US of his accuser or prosecutO'!" 
though a superior officer OT of high rank. But an attack upon 
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such a superioT of a personal character and not apposite to 
the facts of the case is not legitimate; nor is language of 
marked disrespect employed toward the court. Matter of 
this description may indeed be required by the court to be 
omitted by the accused as a condition to his continuing his 
address or filing it with the record. (Digest, p. 506, V, H, 3.) 

292. ADMISSIONS.-While the statement proper can not, as 
previously stated, be regarded as evidence, and the accused 
is not in general to be held bound by the argumentative decla
rations it contains, yet if he, in a statement made by him person
ally, not by counsel, clearly and unequivocally admits in his 
statement certain facts material to the prosecution, such may 
properly be viewed by the court and reviewing authority in 
the case. Such facts must, of course, not be inconsistent with 
the plea. But admissions of this sort can scarcely in any 
event constitute a sufficient basis for a conviction unless sup
ported by material testimony on the trial. 

NOTE.-See Ohapter IX, paragraph 154, as to procedure where, after 
a plea of guilty, the accused makes a statement inconsistent with his 
plea. 

293. ARGUMENTs.-After the accused has made a state
ment, if any, arguments may be presented to the court by 
the trial judge advocate, the accused, and his counsel. The 
trial judge advocate has the right to make the opening and 
closing argmnent, but the court, in its discretion, may permit 
the defense to answer any new matter brought up in the clos
ing argument of the trial judge advocate. 

SECTION II. 

FINDINGS. 

2D4. VOTING.-After the statements and arguments, if any 
are made, have been concluded, the court will proceed to its 
judgment, which consists of the findings and sentence. Vot
ing by members of a general or special court-martial, on the 
findings, shall be by secret written ballot, and the junior member 
of the court shall in each case count the votes, and the president 
shall verify the count and announce the result of the ballot to 
the members of the court. (A. W. 31). If the ballots are in 
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excess of or less than the number of members of the court present 
at the time the vote is taken, the result will not be announced, 
and a new ballot will be taken. The votes of the members 
must be based upon and governed by the testimony in the 
case considered in connection with the pleadings. The 
charges and specifications will be voted upon in the same 
order that is followed in arraigning the accused, the first 
specification to the first charge being first voted upon, then 
the second, third, and thereafter in order, followed by l\, vote 
upon the charge itself; and so on with the other charges. 
Each member will write 011 his ballot, without signature, as 
to each specification, either (1) I. guilty," or (2) "not guilty," 
or (3) "guilty, with exceptions or substitutions" (setting them 
out in full on the ballot); and as to each charge (1) "guilty," 
(2) "not guilty," or (3) "Not guilty, but guilty of violation 
of the --- article of war," (setting it out). If the requisite 
number of votes of "guilty" without qualification is not re
ceived to cOllvict the accused of the specification or charge, as 
prescribed in paragraph 295, infra, the accused will be found 
acquitted of the specification or charge; unless one or more such 
exceptions or substitutions have been so proposed on the ballots, 
in which case the president shall read all such proposals to the 
members of the court, together with any others which may 
then be proposed, and the members will then vote (each ballot 
to be written, without signature, "guilty," or "not guilty") 
on each such proposed finding with exception or substitution, 
in order, beginning with the one which the president considers 
the severest, until all have been so voted on, or one has received 
the requisite number of votes prescribed in paragraph 295. If 
none of such proposed exceptions or substitutions is adopted by 
the requisite number of votes prescribed, the accused shall be 
deemed entirely acquitted of that specification or charge. All 
ballots will be destroyed as soon as the result is announced, 
unless some member of the court desires first to verify the count, 
when they will be destroyed immediately after such verification•. 

NOTE.-For refusal to vote a member is chargeable under A. W. 96, 
see Chapter VII, paragraph 90a. 

295. Number of Votes Necessary to Conviction and Sentence.
(a) Convictions.-All convictions, whether by general or spe
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cial ootlrt~mal'tialmay ,bedete.rrnined by a two--thirds vote of 
those melllbers .P'J.'esent at the ti'IDe the vDte ,is taken (see lIar. 
294, supra,. and ,308, infra, Rnd notes thereto), e:x:cept that no 
peirSon sl1alllvy gene:r.al couxt-martial be convicted of an 
oiliC'nse for which the death penalty is made mandatory by 
law (i.~., either upon the specification or the char,ge), except 
by the conccurrenceoT all the m.embers of said court-martial 
present at the time the vote is taken. Where the death pen
alty is not mandatory but is discretionary a cl'>:Elviction may 
be determined bya two-thirds v'Ote, hut ~l of the members 
present at the time the vote is taken must concur in the death 
penalty before it can be imposed. (A. W. 43.) 

(b) Sentences: 
(I') Death sell.tenoe.~No person shall by ge,lleral court

-m-altial be sentenced tosuff~rdeath, e.Kceptby the COllcnr
l'ellceoi all the memhers 1)f saidcOolll't-martial present at the 
time the vflte is taken, aald fOir an .o-:lfeuse expressly made 
pu:nillhahle Qy ,death by the articles ·of war. (A. W. 43.) 

{2)Liie ,impri-sornnellt-Conib1ement for mOTe than 1.0 
y-ears.-No ,persn-nshall Thy general 'court-marti-albe sen
ienced to life imp-riooMllent, norte 'CO'nfurement for mOl'e 

than }@years, ~X'C"eptb'y the -concurrence o-f three-fourths 
of all of the _me-m-b-ers prese."1tat the time the vG:te is taken. 
CA. W. 43.) 

(2) All otheT se-lltences.-A1l 'other 'sentences, whether 
by general Gr special co,llrt-martial, maybe deter.mrnep by 
a two-thirds vote 'of these:members 'pl'esentat the time the 
vote is taken. (A. W.43.) 

NOTE.---kll ,other questions ax.istng 'lh1Tm,gth:e trial will -be de
tel'ln.i,ned 'by a majoo;ity vote. (A. W. 43.) 

296. REASONABLE DO'lIDT.-VV:hel'e issues arise during the 
progress of a trial, '3.S TOT insta:rree :as to the com.petency of 
members :01' witnesses, and evililence is taken, the question at 
issue is deteTInined by preponderance@fevidence; but in 
order to ecmvict 0'f fhe chllTges and 'SfJ-ecifica:tions Dr ,any part 
of them. the court must be satisfied of the guilt of the accused 
beyond a reasonable doubt. 

NOTE.-For descriptiono! l'easonalJledElubt. see -cbll,pte:r XI. para
U-a,ph 288. 
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297:. GENERAL PRlNGIPIlES CONtrnOLLING FINDINGs.-The 

finding on the. charge. should be- supported by the finding on 
the specification (,or specifications) ,. and. the two findings 
should be consistent with each other. A, finding of guilty on 
the charge would be quite inconsistent with a finding. of not 
guilty on the' specification. So a finding of guilty on a weH
pleaded specification- apposite to the charge" not followed by 
a finding of guilty either of the article- charged or of some 
other proper article, would be incongruous. No matter how 
many specifications tllere may be, it requires a finding of 
guilty on but one specificatioll! (apposite to the charge} to 
support a similar finding' upon the cha.rge. (Digest, p. 536j 
XII, A. 2.) Evidence can not be taken after 11- finding has 
been reached _(except as -pmvided, in p.ar. 154(-eo)" supra). 

298. G'lJILTY OF A LESSER INCLUDED. OFFEN'SE.-I£ the evi
dence proves the commission of an offense which is included 
in that with which the-accused is charged the court may ex
cept words of. the s-pecification, and i-I necessary substitute 
others instead, pronounce the innocence and guilt_ of the ex
cepted and substituted w-ords; respectively, and then. find the 
accused either guilty of the charge or not guilty oithecharge, 
but guilty of a violation of another proper article of war as 
the finding on the specification may require; Of this form 
of ver-dictthe most familiar is the fimling of guilty of: absence 
without. leave under a charge of desertion. In. such. a, case the 
court should find as follows where the charges are in the 
usual form: 

Of the specification,. guilty except the words "desert" and 
" in desertion" substituting ther.ef-or respectively the words 
"absent himself without leav,e from." and" without leave," 
of the excepted words not guilty" of the substituted w-ords 

, guilty. 
Of the charge, not guilty but guilty of viofution of the 

sixty-first article of war. 

NOTE.-For a discussion of the- incidental POW€l' of appointing' and 
confirming. Ruth<JTities to approve and confirm a finding. of guilty. of a 
lesser included offense see Chapter XVI, paragraphs 377 and. 379. 

299. GmLTY WITH EXCEPTIONS: AND SUnSTITUTIONS.-It is 
a peculiarity of the finding at military law that a court
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martial, where of opinion that any portion of the allegatiorul 
in a specification is not proved, is authorized to find the ac
cused guilty of a part of a specification only, excepting the 
remainder; or, in finding him guilty of the whole (or any 
part), to substitute correct words or allegations in the place 
of such as are shown by the evidence to be incorrect. And 
provided the exceptions or substitutions leave the specifica
tion still appropriate to the charge and legally sufficient 
thermmder, the court may then properly find the accused 
guilty of the charge in the usual manner. Familiar instances 
of the exercise of the authority to except and substitute in a 
finding of guilty occur in cases where, in the specification, 
the name or rank of the accused or some other person is 
erroneously designated, or there is an erroneous averment of 
time or place, or a mistaken date, or an incorrect statement 
as to amount, quantity, quality, or other particular, of funds 
or other property. But the authority to find guilty of a lesser 
includ~d offense, or otherwise to make exceptions and substi
tutions in the findings, does not justify the conviction of the 
accused of an offense entirely separate and distinct in its na
ture from that charged, thus" selling" and" through neglect 
losing 0' property are separate offenses though each is a viola
tion of A. VV. 84. 

300. Finding of Guilty of Lesser Included Offense.-Substitu
tion of the General Article or Other Special Article.-The specifi
cation apprises the accused of the allegations against him. He is 
therefore put on trial as to all the allegations in the specification. 
If but a part of such allegations be proved he may be found guilty 
of such part, provided it constitutes an offense at military law. 
Thus, on a specification alleging desertion for a certain period, 
where the evidence proves an absence without leave for all or a 
part of such peri~d, but does not prove desertion or an attempt to 
desert, the court may find the accused guilty of absence without 
leave for such period or part thereof as may be proved. Like
wise, where a specification of misbehavior before the enemy 
under the seventy-fifth article alleges that the accused was alr 
sent without authority from his organization or post of duty for 
a certain period and the evidence proves that he was so absent 
but does not prove the other elements necessary to constitute the 
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misbehavior denounced in the seventy-fifth article of war, the 
accused may be found guilty of absence without leave for the 
period charged and proved. And on the same principle man
slaughter or assault and battery may be found on trial for mur
der (Par. 377). Indeed, in any case where such parts of the 
specification as are prove-cl constitute an offense denounced in a 
special article of war, or a disorder or neglect to the prejudice 
of good order and military discipline as denounced in the general 
(ninety-sixth) article of war or a crime or offense punishable 
under that article, a finding of guilt may be made under the ap
propriate article. An attempt to commit a crime, since it is an 
element of the crime, may be found on a specification alleging 
such crime. 

NOTE 1.-" The prisoner may be conyicted not merely of the offense 
with which he is charged, but of any lesser offense that can be carve.d 
out of the indictment." (May's Crim. Law, 93.) 

ImTE 2.-Where the article of war does not include "attempt" 
in its express terms, the attempt should be found as a violation of the 
general article. 

301. JOINT CHARGES.-vVhere j oint charges are tried, if 
one or more of the accused persons is acquitted and one or 
more is convicted, the findings should by proper exceptions 
eliminate the words showing that the acquitted person or 
persons was a joint participant in the offense, and should 
expressly acquit those persons whom it finds not guilty. 

302. REASONS FOR FINDINGS.-A court-martial may spread 
upon the record of trial a brief statement of reasons upon 
which its findings are based. In many cases such a statement 
will aid the reviewing authority in determining the action 
to be taken ·by him. 

303. FINDINGS WHERE No CRIMINALITY Is INVOLVED.-A 
finding of " guilty without criminality" is not consistent and 
should not be made. If the accused is found to have com
mitted the act and done the things alleged in the specification, 
but without the guilty intent or knowledge essential to con
stitute the offense, the court should, as to the specification, 
find the accused" not guilty." 

304. FINDINGS UNDER CHARGE OF DRUNKENNESS.-A per
son "under the influence of intoxicating liquor" or " intoxi
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eated »is "drunk." Therefore, under the eighty-fifth article
o£war, in charging that the accused was found" drunk" the 
word "drunk" will be used. So, in charging other offenses. 
involving drunkenness, no other word or phrase win be used 
as- a substitute for" drunk." Under such charges the court 
should not in its findings substitute such phrases as "under 
the influence of intoxicating liquor" and "intm::icated" for 
'I drunk." 

3.05. RECORDING OF' FI:NDING OR SENTENCE BY REPORTER.-A 

couTt-martial, member of conrt, or trial judge advocate can 
not, of course, lawfuny communicate to a reporter or clerk, 
by allowing him to record the same or otherwise, the finding 
or sentence of the court unless the sentence or acquittal has been 
alillouneed in open COUIt~ But the fact that the finding or sen
tence or both may have b~en made known to a reporter or 
clerk can not affect the legality of the proceedings or sen
tence. (Digest, p. 558, XIV, E, 7, g.) 

SECTION III. 

PREVIOUS CONVICTIONS. 

306. Procedure as to Previous Convictions.-Conrts-martial 
win, after a finding of guilty, be opened for the purpose of ascer
taining whether evidence of previous convictions has been_ re
ferred to the court by the appointing authority, and, if so, of re
ceiving it. The introduction and use of evidence of previous con
victions in the case of o:llicel'S, warrant officers, members of the 
Army Nurse Corps, Army field clerks, and field clerks Quarter" 
master Corps, win -be limited to that pertaining to conviction~ by 
court-martial of an offense or offenses committed by the accused 
during his status as such officer, warrant officer, member of the 
Army Nurse corps, Army field clerk, or field clerk Quartermaster 
Corps, and within three years next preceding the commission of 
any of the offenses of which he stands convicted before the court" 
In the case of soldiers it will be limited to that pertaining to con
Tiotions by courts-martial of an offense or offenses committed by 
the accused during the current enlistment and within one year 
next preceding the commission of any of the offenses of which he 
stands- convicted bef(}re the court. These convictions may be 
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proved only by the records of previous trials and convictions or 
by duly authenticated copies of such records, or by duly authenti
cated copies of orders promulgating such trials and convictions. 
Copies of such records or orders promulgating trials and convic
tions are duly authenticated when impressed with the stamp of 
the bureau, office, or headquarters having custody of the original, 
or when certified as a true copy by an officer having custody of 
such records. 

An entry of a fact of a previous conviction in the service record 
of the accused is prima facie evidence, a duly authenticated copy 
of which may be accepted; unless the accused denies the correct
ness of the entry, or objects to it as not fairly representing the 
nature of the previous conviction. On such denial, or objection, 
the court may, in its discretion, sus-pend proceedings until a duly 
authenticated copy of the court-martial order or trial record is 
obtained; otherwise it will not consider the entry in the service 
record whose correctness is d£nied, or whose fairness is objected to 
by the accused. The record of previous convictions, as shown by 
the service record, is duly authenticated when certified as a true 
copy by the officer having custody of sue. service record. 

In a trial by general court-martial, when the proof is the copy 
of the record or of the order promulgating the sentence furnished 
to the regimental or other commander, it will be returned to him, 
and a certified copy will be attached to the record of trial. When 
the proof is a copy of the entries of previous convictions in the 
service record, such copy will be attached to the record of triaL 
The evidence of previous convictions referred to a special or sum
mary court will, after trial, be returned to the appointing author
ity and will, after action by the latter on the case, be returned to 
the command to which it pel'tains. 

307. CHARACTER OF PREVIOUS CONVICTIONS.-By" previous 
conviction" is meant a previous conviction by a court-martial 
where the sentence has been approved, and confirmed if con
firmation be necessary, and ordered executed by competent author
ity, or which has received such final approval or confirmation 
(after examination by the Board of Review and the Judg,e Advo
cate General in cases where so required by .1. W. 50%) as may be 
necessary. to its execution. Such previous conviction may be ad
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mitted even where the whole sentence was remitted. A previous 
conviction by a civil or naval court, an acquittal, or an ap
proved conviction by a court-martial that has been set aside 
as illegal, is not a "previous conviction" as the phrase is 
used here. Previous convictions are not limited to those for 
offenses similar to the one for which the accused is on trial. 
The object is to see if..the accused is an old offender and 
therefore less entitled to leniency than if on trial for his first 
offense. This information might not be fully obtained if 
evidence of previous convictions of similar offenses only were 
laid before the court. The consideration of previous con
victions has no bearing upon the question of guilt of the 
particular charge on trial, but only upon the amount and 
kind of punishment to be awarded. They are not considered 
until after the findings have been reached. 

SECTION IV. 

SENTENCES. 

308. VOTING on Sentences.-After the findings have been 
determined upon and resulted in conviction upon the charge, 
or some one at least of the charges when there are several, or 
in a conviction of a lesser offense included in one charge, and 
evidence of previous convictions, if any, has been introduced, 
the court proceeds to adjudge the sentence. In voting, the 
thiTty~first article of war requires that the voting shall be by 
secret written ballot, and that the junior member of the court 
shall in each case count the votes, which count shall be checked 
by the president, who will forthwith announce the result of the 
ballot to the members of the court. The balloting will be (except 
as in this paragraph otherwise directed) in the same manner pre
scribed for voting upon findings in paragraph 294, supra. Be
fore the voting begins, any member desiring to propose a sen
tence will write it on a slip of paper without signature and 
hand it to the president. The president, before the voting be
gins, will read the proposed sentences to the court and the 
members will vote on them in order, beginning with the 
lightest, until a sentence has been agreed upon by the number 
of members required by the forty-third article of war. 
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A. W. 43 requires: 
(a) For a death sentence, the concurrence of all the memo 

bers of the court-martial present at the time the vote is 
taken (and for an offense expressly made punishable by 
death by the Articles of War) ; 

(b) For a sentence to life imprisonment or to confine
ment for more than 10 years, the concurrence of three-fourths 
of all the members of the court-martial present at the time 
the vote is taken; 

(c) For all other sentences, whether by general or special 
court-martial, the concurrence of a two-thirds vote of those 
members present at the time the vote is taken. 

When a sentence of death is proposed all of the members 
present at the time the vote is taken must agree upon the 
death sentence before it can be adopted, regardless of 
whether the death penalty is mandatory or merely discre
tionary in the case on trial. Even in a case where the pun
ishment is fixed, as for instance, under the eighty-second 
article, where the punishment for lurking or acting as a 
spy is death, and under the ninety-fifth article, where the 
punishment is dismissal, the members must by vote impose 
this punishment. All the members of the court present at 
the time the vote is taken-those, if any, who voted for an 
acquittal equally with those who voted for conviction-will 
vote for some sentence. 

A proposed sentence which does not receive the nUD,lber of 
ballots requisite for its adoption is rejected, and a ballot will 
then be taken upon the next heavier proposed sentence, and so 
on until a sentence has been adopted or until each proposed 
sentence has been balloted upon. If, after all the proposed sen· 
tences suggested in the first instance have been voted upon, none 
has received the number of ballots requisite for its adoption, 
then each member will make a new proposal of a sentence, in 
the same manner as in the first instance, and these new pro
posals will be balloted upon in the same order and manner as 
before. This procedure will be continued until some sentence 
is legally adopted. The written ballot on each proposed sen
tence will be without signature and may be expressed "For" 
or "Against." The ballots will be destroyed as soon as the 
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result of the ballot is announced, unless some member of the 
COlll:t desirea first to verify the count, when they will be de
stroyed immediately after such veri.fi.cation. 

}fOTE l ..-In. determining whether a two~thirds or three-fourths 
Tote, as the case may require, has heen. cast in favor of any sentence, 
wherever the mathematical two-thirds or three-fourths, as the case 
may be, of the number of members present, includes a fraction, one 
vote will be required to represe'nt &lIch fraction. Thus, for example, 
since· two-thirds of eight LS five and one-third, in case eight members 
are present, five votes not constituting the full statutory two-thirds 
required, the ballots of six members will be required to agree upon a 
sentence. Similarly, in a court where seven members are present, a 
sentence requiring a three-fourths vote will require the votes of' six 
members. 

NOTE 2'.-If a question arises as to which of two or more proposed 
sentenCf!g, is the lightest, the president will determine the question 
(with the benefit of the advic.e of the law member of the court, if 
present) and will direct the order in which the proposed sentences 
shall be balloted upon. 

309. MANDATORY AND DrSCRETIONARY PUNISH],illNTS.

Punishment, under the Articles of War, is either manda
tory-that is, a certain punishment is prescribed by the terms 
of the article-or is discretionary-that is, it is left to the 
discretion of the court-martial. If the punishment is pre~ 

scribed in the article violated, any other punishment than 
that prescribed is illegal. For instance, the punishment 
imposed by a court for a violation of the ninety-fifth article 
of war must be dismissal; it can not be less and it can not 
be more, though a conviction under other articles at the same 
trial might authorize the inclusion of other forms of pun
ishment in the sentence. Before pronouncing sentence the 
court should, therefore, examine the article violated to see 
what punishment may be legally awarded. As to discre
tionary punishments, the President, by virtue of an act of 
Congress, has by Executive order prescribed maximum lim
its of punishment for certain offenses. The latest order is 
found in Chapter XIII, paragraph 349. If the punishment 
is discretionary the court, before proceeding to award a 
punishment, will ascertain whether a limit is fixed in the 
order, and if no limit is fixed the court may impose any 
punishment that is sanctioned by the custom of the service, 
except that, in time of peace, the period of confinement in a 
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penitfl1tiary must in 110 case exceed the maximum period pre
scribed by the law which, under A. W. 42, permits confinement 
in a penitentiary,_ Un1e8&, itt a:d:dition to the offense &0 punisha-ble 
under' such. law; the accused- shall have been_ convicted at the 
same time; of one or more other o1f'enses. (A. W. 45;) 

NOTE I.-See mandatory and cliscretionary punishment, Chapt~ IV, 
Section II, paragraph 40. 

N.OTE 2.-1f a general court-martial, after finding an accused guilty 
of an offense for which a mandatory pnnishment such as death, dis-· 
missal, or dishonorable dIscharge Is prescrilred by the- Articles of War. 
shall find upon a ballot being taken upon the question of tinpollition: 
of such' mandatory sentence- that the number of votes reqUired by 
A. W. 43 for the imp_osition. of sltch sentence have not be.en. cast in its 
favor, then a second ballot shall. be taken upon the sam.e question. Itl 
upon such second baHot the requisite number of votes for imposition 
of such sentence is still lacking, the court will" reconsider Its- :tIndinglS 
in' the case, and may- FeYoke- its former :findings and lind' the- aocused 
not guilty, or' g,uilty of, a· lesser included offense; 

NOTE 3.-The' fac.t, that but one or twG punishments. are me.n.tioned 
as the maximum for a speci:ll.ed offense in the ma:lliimum J)unishment 
order does not preclude awarding a lesser punishment of a different 
kind. The maximum punishment" order- is- not to be treated as a state
ment of'the punishmentS'to be' awarded for-specified o:fl'enses., but only 
alS-:Ii limitation upon; the extreme' p.enalty. 

310. SENTENCES FOR OFFICERs.-For officers the legal sen
tences by' cour.t-ma~tial, depending- on the nature o£ the 
offense alld the j:nrisdic.tioJl and punishing- po,wer of the canrtl 
include death; dismissal with confinement at hard labol:"; 
dismissal;, loss of rank or fl.:les,; suspension from rank, com
mandl - or duty, _with or wit-hout 108s or detentIDn o£ pay 01' 

part of pay ~ nne; forfeiture Qf payor part: of pay; detenti<m 
of payor part of pay; restriation to limits,; reprimand; and 
admonit.ion; but. if· tried: by speoial court-martial the limita~ 

tions upon thepunishmg power of the COUI:t set out in A. W. 13 
will lie observed. (A-. W. 12. 1,3:.) 

NOTl~.-Immediately upon the promulgation of any- sentence- of court
martial- in. the case of a commissioned officer involving suspension fram 
rank and command, confinement, reduction in lineal. rank,. or ally other 
material change in the officer's status, the commander who has author
ity to approve such sentence and carry it into execution will advise 
The Adjutant General of the Army, by telegraph, of the sentence im
posed as approved or mitigated and the date of promulgation thereof. 
(G. O. No.6, War Dept., 1910.) 
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310a. Sentences for Members of Army Nurse Corps, Warrant 
Officers, Army Field Clerks, and Field Clerks Quartermaster 
Corps.-Members of the Army Nurse Corps have relative rank 
(act of June 4, 1920, 41 Stat. 767-768), and are officers of the 
Army, although not commissioned officers. Warrant officers, 
Army field clerks, and field clerks Quartermaster Corps are like
wise officers, although not commissioned officers. Therefore the 
punishments prescribed in paragraph 310, supra, as appropriate 
for commissioned officers are those appropriate for these classes 
of persons subject to military law. Being officers of the Army 
and no part of the enlisted personnel, they can not be reduced 
to the ranks, nor to the grade or status of a noncommissioned 
officer. A dismissal from the service, however, does not require 
confirmation under A. W. 48. 

311. SENTENCES FOR SOLDIERS.-FoT soldiers, the legal sen
tences, depending on the nature of the offense and the juris
diCtion of the court, include· death; dishonorable discharge; 
confinement at hard labor; hard labor without confinement, 
with or without restrictions to limits; restrictions to limits of 
command, post, camp, or reservation; forfeiture of pay, or of 
part of pay; detention of pay, or of part of pay; and repri
mand; for enlisted men of the sixth or of any hig'her grade, re
duction to the seventh grade; for specialists, loss of specialist 
rating, with or without reduction to the seventh grade; and 
for those holding a certificate of eligibility to promotion, 
deprivation of all rights and privileges arising from 
such certificate. That portion of pay which is required to 
be allotted to dependent relatives of class A, under the 
provisions of Article II of the vVar Risk Insurance Act 
of October 6, 1917, as amended by the act of December 24, 
1919 (41 Stat. 372), is not subject to be detained or for
feited by sentence of court-martiaL Similarly the Comp
troller of the Treasury has held (a) that portion of pay 
voiuntarily allotted for the support of dependent rela
tives of class B under said "VVar Risk Insurance Act; (b) 
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that portion of pay allotted for the payment of insurance 
premiums under said act j and (c) that portion allotted for 
the purchase of liberty loan bonds are not disturbed or 
affected by a sentence of court-martial imposing a forfeiture 
of pay (24 Compo Dec. 621), and such allotments will be 
excluded from the effect of any sentence of detention or for
feitllre of payor part of pay. A sentence imposing detention 
or forfeiture of a part of pay means the detention or forfei
ture of the specified part of that portion of the pay which 
is not so allotted. 

NOTE I.-Oonfinement without hard labor should never be imposed. .
 

NOTE 2.-For forms of. sentence see Appendix 13.
 

NOTE 3.-For limitations on punishing powers of special and sum


mary courts-martial, see A. W. 13 and 14, and paragL"aphs 42 and 44, 
supra, and Appendix 21. 

NOTE 4.-For War Department policy respecting punishments, see 
infra, paragraphs 340-345. 

NOTE 5.-As to punishments generally, see infra, Chapter XIII, 
paragraphs 333-349. 

312. DISMI8sAL.-Under the ninety-fifth article of war 
which prescribes the mandatory sentence of dismissal upon 
conviction" of conduct unbecoming an officer and a gentleman," 
no punishment in addition to dismissal is authorized. 
Therefore no punishment in addition to dismissal can legally 
be imposed upon conviction of an offense under the ninety
fifty article of war alone. 

NOTE.-For .. statement by whom a sentence of dismissal or dishon
orable discharge impOSe(! Oy National Guard courts-martial, not in the 
service of t"he United States, must be approved, see section 107, act of 
June 3, 1916, 39 Stat., 166; AppendiX 2, infra. 

313. Loss OF RANK or Files.-Loss of rank or files is ac
complished by a sentence directing that an accused be placed 
at the foot of the list of officers of his grade on the promotion 
list of the Army, or of his department, branch, or service, if he 
belongs to a department, branch, or service, not carried on the 
general promotion list of the Army, or that he remain at the 
foot of such list for his grade until he shall have lost a cer
tain number of files, or for a certain length of time, or that 
he lose a certain number of files, or that his name shall appear 
in the lineal list of officers of his grade on the genera.l promo
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tion list onne Axmy, or' on. the promotion list of his department; 
branch, or service, llll the, case may be, below that of a, certain 
officer named. 

314. SUSPENSION' FROM RANK.-Suspension from, rank in~ 

eludes suspension from command. It deprives an officer of, 
the right to promotion to, a vacancy in a higher grade occur-, 
ring pending the term of suspension and which he would 
have been entitled to r.eceive- by v,irtue of seniority had he 
not been suspended. It does not, however, depriv-ethe office£ 
of the right to rise in files in his grade. Suspension from. 
rank also makes: an officer ineligible to; sit, upon a court
martial, court of inquiry, or' milita:ry board, and deprives 
him of' privileges that depend on rank, such as the selection 
of quarters. 

315. SUSPENSION FROM COMMAND•.,-This punishment 
merely deprives the officer of authority to exercise hisprope:r 
military command, and consequently of his right to' giYe 
orders to or exact obedience from his juniors OT perform any 
other- duties tha't go with the exercise of command. It does 
not affect his rigllt of promotion or- any military rights or 
privileges other than those' attaching to command. It is 
therefore not an appropriate punishment for a staff officer. 

316. SUSPENSION FROM DUTY.-Sllspension from duty- is 
practically equivalent to a sentence ofsrrspension from com
mand. It is appropriate in the case of an officer holding a 
position involving the performance of administrative uuty, 
as distinguished from actual military command;, as in the
case of officers of the staff., 

317. FINE.-A fine is distinguished from a forfeiture in 
that it is a punishment which imposes a pecuniary liability 
in. general, not necessarily affecting. pay. It is especially 
recognized as a form of punishment in the ninety-fourth 
article of war. It is usually accompanied in the sentence 
by a provisi·on, in order to enforce collection, that the person 
fined shall be imprisoned until the fine is paid or- untIl a
fixed portion of time considered as an equivalent punish
ment has expired. Fines, as well as forfeitures. accrue to the 
United States and can. not be imposed or collected for the 
benefit of any individual. 
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318. REPRIMAND.-This sentence is usually awarded to 
officers for minor offenses where a mild penalty is to be in
flicted. It may be awarded to any other person subject to 
military law under appropriate circumstances where othel 
penalties are not necessary. A summary court-martial may im· 
pose this punishment where it is believed it will be more effec
tive than a forfeiture or other punishment. The proper au
thority to administer the reprimand is the reviewing au
thority, and he may administer it orally or in writing, vary
ing it in severity or mildness according to his views in the 
case. 

319. Restriction TO LurITS.-This form of punishment is 
rather a deprivation of privileges than confinement. It will 
nsually be so qualified as to enable the person upon whom it is 
imposed to perform his military duties. 

320. DISHONORABLE DISCHARGE.-A dishonorable dis
charge can be imposed Dnly pursuant to a sentence of a gen
eral court-martial. (A. W. 108.) The discharge should be 
dated as of the day on which the order prDmulgating such 
approval is received at the post where the soldier is held. 
A sentence adjudging a dishonorable discharge to take e:ffect 
at such period during a term of confinement as may be desig
nated by the reviewing authority is illegal. 

321. SUSPENSION OF DISHONORABLE DISCHARGE.-Members 
of a court-martial may properly recommend, in a commu
nication made separately but forwarded to the reyjewing 
authority with the record, that sentence of dishonorable dis
charge be suspended. (See par. 332.) 

322. CONFINEMENT AT lliIm LABOR.-In the case of officers 
this punishment is imposed only in connection with a sen
tence of dismissal. Where" hard labor" is intended, it 
should be stated in the sentence, but the omission of these 
wDrds will not prevent such punishment being required 
where it is authorized in the maximum-punishment order. 
(See A. W. 37.) 

NOTE.-Chapter XVI, Section I, paragraphs 396-398, state the rules 
as to whether a post, the United States Disciplinary Barracks or one 
of its bl'anchesj or a penitentiary shall be designated as the place of 
confinement. 
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323. HARD LABOR VlITIIOUT CONFINEMENT.-This punish
ment is regulated by the provisions of the Executive order 
fixing the maximum limits of punishment, Chapter XIII, 
Section VI, paragraph 349. 

It is the policy 'of the War Department to encourage the use 
of this punishment, wherever practicable, in lieu of confine
ment at the post or in a guardhouse. 

324. FORFEITURE OF PAY AND ALWWANOEs.-Pay and 
allowances can not be forfeited in a sentence by implication. 
If the court intends to forfeit payor pay and allowances, 
the penalty of forfeiture will be adjudged in express terms 
in the sentence. No other punishment imposable by court
martial-not even a sentence of death, dismissal, suspension, 
dishonorable discharge, or imprisonment-involves of itself 
a forfeiture or deprivation of any part of the payor allow
ances due to the party at the time of the approval or taking 
e·ffect of the sentence. It is not customary to provide in 
sentences for a forfeiture of allowances unless the sentence 
also imposes forfeiture of p[l.y. A sentence of forfeiture of 
pay, without mention of allowances, does not forfeit allowances, 
and a sentence of forfeiture of a certain number of days' 
pay, or two-thirds of a soldier's pay for a certain period, 
does not forfeit extra-duty pay. (Digest, p. 544,' XII, 
B, 3, e (1) ; Bul. 18, War Dept., 1915, pp. 8,9.) 

325. CoURTS CAN NOT STOP PAY IN FAVOR OF GOVERNMENT 
OR AN INDIVIDUAL.-A court-martial can direct a forfeiture 
only in favor or the United States, and can not assign the 
pay of a soldier to any other person; nor can a soldier be re
quired to receipt for money paid without his consent. A sen
tence can not appropriate or stop pay for the reimburse
ment or benefit of the Government or a Government agency, 
such as a company fund, post fund, hospital fund, nor of an 
individual, civil or militaTy, however justly the same may 
be due him, either for money borrowed, stolen, or embezzled 
by the accused or to satisfy any other peclmiary liability 
of the accused, whether in the nature of debt or damages. 
The "stoppage" of pay to reimburse the Government or a 
Government agency on account of losses for which officers 
and enlisted men are responsible is purely an administra
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tive matter with which courts-martial have nothing to do. 
Sentences providing that a soldier shall be dishonorably dis
charged, forfeiting all pay and allowances due or to become 
due, " except such amounts as may be due the post exchange, 
Fort ---, and the company fund, Company ---, 
---- Infantry," in no way hasten or facilitate the settle
ment of the debts due the exchange or company fund. Such 
matters in a sentence are mere surplusage. 

326. FORFEITURE OF DEPOSITs.-Deposits of soldiers and 
interest thereon are forfeited by desertion, but the forfeiture 
can not be imposed by sentence of a court-martial. They are 
exempt from liability to meet a sentence of a court-martial 
imposing forfeiture of payor allowances. A sentence that 
a soldier shall deposit a certain part of his pay is illegal. 
(Digest, p. 547, XII, B, 4, c.) 

327. REDUCTION OF NONCOMMISSIONED OFFICER.-This 
punishment ia regulated by the provisions of the Executive 
order fixing maximum limits of punishment, Chapter XIII, 

. Section VI, paragraph 349, and by General Orders No. 71, War 
Department, December 1, 1920 (Appendix 21). 

328. DETENTION OF PAYOr of Part of Pay.-This punish
ment was revived by the Executive order of September 5, 
1914, fixing the maximum limits of punishment, and is recog
nized now by statute (A. W. 14), and is regulated by A. W. 
14 and the provisions of the Executive order contained in 
Chapter XIII, Section VI, paragraph 349, infra. 

It is the policy of the War Depatrtment to encourage the use 
of this punishment, where applicable, instead of forfeiture of 
pay. 

329. WHEN REWARD FOR ApPREHENDING DESERTER NOT TO 
BE STOPPED.-H a soldier be brought to trial under a charge 
of desertion and acquitted, or convicted of absence without 
leave only, any amount paid as a reward for his arrest will 
not be stopped against his pay, and a sentence providing for 
such a stoppage is not authorized. 

330. SENTENCES OF GENERAL PRISONERs.-Courts-martial 
in imposing sentences upon general prisoners are restricted 
to imposing additional confinement at hard labor to be 
served upon the completion or termination of their existing 
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sentences, and will not interfere with the manner of execut
ing such sentences by prescribing loss of good-conduct time, 
solitary confinement, or confinement on bread-and-water 
diet, leaving all such punishments to be imposed by the com
manding Qfficer as the ordinary means of enforcing dis
cipline. 

331. REASONS FOR SENTENCE.-A court-martial may spread 
upon the record of trial a brief statement of reasons upon 
which its sentence is based. In many cases such a statement 
will aid the reviewing authority in determining the action 
to be taken by him. 

332. RECOMMENDATIONS TO CLEMENCY.-When a court
martial, or any member thereof, desires to submit a recoml 

mendation tQ clemency, including a recommendation for 
the suspension of the whole or of any part of the sentence 
imposed by the couri, such recommendation will be signed by 
each member of the court desiring to partic~pate therein. 
The communication carrying the recommendation will in
clude a statement in succinct form of the reasons upon which. 
the recommendation is based, and of the specmc amount and 
chaIacter of clemency recommended, and will be appended to 
the record of trial. (See par. 357 (d).) 

N'OTE.-It is extremely annoying to a reviewing authority to re
ceive a vague, inde1inite recommendation to clemency. Both he and 
his stall judge advocate, in advising him, desire, and should have, 
the bene1it of the speci:fi.<l opinion and recommendations of the mem
bers of the court recommending clemency as to the amount and 
character of the clemency which should be extended. 

332a. Announcement of Sentence or Acquittal in Open 
Court.-Whenever the court has acquitted the accused upon all 
specifications and charges, the court shall at once announce such 
result in open court. (A. W. 29.) 

Whenever a general or special court-martial has sentenced the 
accused, the court shall at once ann<lunce the :findings and 
sentence in open court, unless, in the court's opinion, for reasons 
that will be stated in the record, the findings and sentence 
should not be made public at that time. 

Immediately upon the announcement of th~ sentence or ac
quittal (or in case the court diJ'e~ts, as above, that the sentence 
be not announced in open court, immediately thereupon) the 
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trial judge advocate will notify the commanding officer in writ· 
ing, direct, whereupon, if the accused has been acquitted, or if 
he has been convicted and the sentence does not include con
finement, the commanding officer will at once, if the accused is 
in arrest or confinement, release him from such arrest or con· 
finement, unless he is awaiting trial or the action of the review
ing or confirming authority upon conviction under other charges, 
Oll account of which the commanding officer deems it necessary 
to continue him in such arrest or confinement. No person su·b· 
ject to military law convicted bya general or special court· 
martial shall be ordered to dnty,olltside of the jurisdiction of the 
reviewing authority until the ease has been finally disposed of, 
except by the authority of the Seeretary of War. 
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SECTION I. 

DISCIPLINARY POWER OF COMMANDING OFFICER. 

333. AUTHORITY FOR.-While courts-martial are the ~udi
cial machinery provided by law for the trial of military 
offenses, the law also recognizes that the legal power of com
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mand, when wisely and justly exercised to that end, is a 
powerful agency for the maintenance of discipliRe. Courtse 

martial and the disciplinary powers of commanding officers 
have their respective fields in which they most effectually 
function. The tendency, however, is to resort unnecessarily 
to courts-martial. To invoke court-martial jurisdiction 
rather than to exercise this power of command in matters 
to which it is peculiarly applicable and effective, is to choose 
the wrong instrument, disturb unnecessarily military func
tions, injure rather than maintain discipline, and fail to 
exercise an authority the use of which develops an~ increases 
the capacity for command. 

Legal sanction is now given to the exercise of such discipli
nary power by the following article of war: 

"ART. 104. Under such regulations as the President may 
prescribe, the commanding officer of any detachment, com
pany, or higher command may, for minor offenses, impose 
disciplinary punishments upon persons .of his command 
without the intervention of a court-martial, unless the ac
cused demands trial by court-martial." 

The disciplinary punishments authorized by this article 
may include admonition, reprimand, withholding of privi
leges for not exceeding one week, extra fatigue for not exceed
ing' one week, and restriction to certain specified limits for 
not exceeding one week, and hard labor without confinement 
for not exceeding one week, but shall not include forfeiture of 
payor confinement uncleI' guard; except that in time of war 
or grave public emergency a commanding officer of the grade 
of brigadier general or of higher grade may, under the provi
sions of this article, also impose upon an officer of his command 
below the grade of major a forfeiture of not more tha,n one· 
half of such officer's monthly pl:'"y for one month. 

A person punished uncleI' authority of this article who 
deems his punishment unjust or disproportionate to the 
offense may, through the proper channel, appeal to the next 
superior rmthority, but may in the meantime be requi.red 
to undergo the punishment adjudged. The commanding 
officer who imposes the punishment, his successor in com
mand, and superior authority shall have power to mitigate 
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01' remit any unexecuted portion of the punish..'llent. The 
imlOOsition and ,enforcement of discip1inary puni-shmBut 
under authority o,f this (J,rtide for :my lI!ct or omissioll shall 
not be a bar to trial by court-martial for a crime or offens~ 

growing out of the same act or omission; but the fact that 
a disciplinary punishment has been enforced may be sho,vn 
by the accused upon trial) and when so shown shall he con
sidered in de,termining the measure of punishment to be ad
judged in the event of a finding' of guilty. (But see par. 
152(30) supra. 

,Vhile commanding officers should always use their utmost 
influence to prevent breaches of discipline and compose con
ditions likely to give rise to such breaches, they should also 
impose and enforce the disciplinary punishment authorized 
by the above article. This authority, involving the power, 
judgment, and discretion of the cOTmnander, can not be dele
gated to or in any .manner participated in by others, but 
must be exercised by the commander upon his own judgment 
and in strict compliance with the article and theregnlntions 
prescribed by the President pursuant thereto. Accordingly, 
the commanding officer oI a detachment, company, or higher 
command will usually dispose oi, and may award disciplin
ary punishment for, any offense committed by any enlisted 
man of his command which would ordinarily be disl)Osed 
of by summary court-martial, when the accused does not 
d~m.and trial by {Jourt-martialbefore the commanding officer has 
:made and ann(fUIlced his decision in the case. 

As remarked by themajO-T general cOillillanding in G. O. 73, 
W. .D., 1£92: 

"Theinc:reasing number ~f trial~ .by s'UJn.m.ary court and the 
trivial cnara{;ter ofntany of the offences tried indicate that com
manding officers frequ.ently fail t9 make use of this power. They 
ar.e the:refoxe remindeli that it is their duty to use all .reason
a.hle means to prevent -the occurrence of delinquencies rath.eJ: 
than to }}unish them. In the discharge of this duty they may 
not only depriv-e unworthy soldiers {)f privileges but tak:esuch 
S'tep:s asma~ beJIrtcessary t&enforce their orders. It isbelieveol 
that the pr&per use m this :power will :make it unnecessary to 
Itring before th~ SUlIllD..IU"Y court many of the trifling delinquen
cies which are now made the subject of trial; indeed, that such 
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<f.rifiingdelinquenriieswill in 'great measure 'be prevented. De· 
partment commanders will see that their subordinate command· 
ing o:ffi.cers fulfill their duties inthis.regard." 

334. RECOIID OF PUNISH'l\[ENT.-Fnreach Jlunishment 
awardecl-thecommander will :cause to be made in the com· 
pany punishment book a brief statement showing

(:a,) The offense, including date. 
(b) Punishment, iiany, with date on which awarded. 
(c) Decision of 'higherauthority, if appeal is made; 

.hut will.'llot make any entry -thereal on :theservic.e record of the 
accllseii,' 

335. ApPEAJ.;s.-Ifan appeal is made to the .next superior 
autharity, it shu'll be in writing through the immediate com
.ma,nd~r awarding the punishment ·orhis successor, who will 
immediately forward it to the superior with a copy of the 
record. An appealshallconsistoi a brief statement signed 
by the accused, giving his reasons for -regl1rrung the punish
-ment as unjust or disproportionate, and shall be.accom
panied by a like brief statement by the commander in sup
port of the punish...rnent awarded. The -superior will, in 
passing upon the appeal,hear now.itnesses and will con
sider no statements other ·than those ,forwarded with .th.e 
appeal,but will be limited strictly to the consideration of 
the punishment awarded. When justice requires such ac
.tian he will modify the punishment or set it aside t but.will 
not increase it, ,and will in no case a:warda ,different kind -of 
punishment. Aner having considered .theappea! he will 
return the recOl'dto the commanding omcer from whom 
received, with a statement of his dis.position of theca-se. 

33o.NOT LIMITED TO SOLDIERs.-The power is not limited 
in its :application, e:ither· in 1awar principle, to enlisted men, 
but may with propriety be appliecl as well to ailY other ,per
son subject to military law, including commisftionedoffiaers, 
especially thoseo.f jurriorgrades. Obviously, in theca-se 
of officers the occasion for. such action will he less :freguent, 
the variety of .puni.shmel1tavailablemore restricted,and 
the selection of the.m.ost effectual pnnishment ·mor.eperplex.
iug, but when ihebest .interests of disc~pline require 'ElIch 

actio...). :will be ,taken with .firmness,and in no :wise restrained 

259 



, 336a CHAPTER XIII. 

by an unwarranted regard for the commissioned grade of the 
offender. 

336a. War Department Polwy-Disciplinary Punishment Pre
ferred to Court-Martial.-It is the policy of the War Depart
ment that commanding officers should resort to their disciplinary 
powers under A. W. 104 in preference to employing courts-mar
tial, and more especially summary courts-martial. In accord
ance with this policy trials by court-martial, and particularly 
by summary courts-martial, will usually be resorted to only . 
where disciplinary punishments have failed to prevent infrac
tions of discipline, and in consequence the instances of disci
plinary punishment should far exceed the number of trials. It 
should be a very rare case where a soldier is tried by summary 
courts-martial without having previously been repeatedly sub
jected to disciplinary punishment. 

This policy does not leave it optional with the commanding 
officer of the detachment, company, or higher command to 
either impose disciplinary punishment or prefer charges in his 
discretion. On the contrary, it requires him to resort first to 
disciplinary punishment. Inability to maintain discipline with
out frequent resort to court-martial, and p'articularly to trials 
by summary courts-martial, strongly suggests inefficiency, unless 
the circumstances be very exceptional. As it is the duty of a 
senior commanding officer to see that subordinate commanders 
follow this policy, he must accept the ultimate responsibility 
for the number of inferior court trials in the commands of his 
subordinate commanding' officers. No commanding officer exer· 
cising court-martial jurisdiction can escape responsibility for 
an excessive number of such trials by the excuse that organiza
tion commanders have represented that trials are necessary to 
maintain discipline. Discipline must be maintained subject to 
this War Department policy, which commanding officers will 
rigidly enforce. 

336b. As to Officers, in Time of War or Emergency.-It is 
notable that in time of W8,r or g'l'eat public emergency the 
power of punishment by a commanding officer of the grade of 
brigadier general or of higher grade extends (under the one 
hundred l.:md fourth article of war, as amended by the code of 
1920), as to officers of his command below the grade of major, to 
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forfeiture of not more than one-half of such officer's monthly 
pay for one month. 

336c. Procedure.~It is not necessary that formal charges be 
filed. But the accused will be informed orally or in writing of 
the accusation, and, where he does not admit the commission 
of the offense, the commanding officer will carefully investigate 
tIle case in the same manner as a summary court-martial, ad
ministering oaths to all persons testifying for the prosecution 
or defense. (But see par. 76a.) The investigation will in all 
ordinary cases be held at the office of the commanding officer. 

336d. In Case Accused Demands Trial.-If the accused de
mands trial by court-martial, then (a) if charges have been 
filed steps will promptly be taken to investigate the charges 
in the usual manner, or (b) if charges have not been filed the 
commanding officer may himself prefer charges or may direct an 
investigation to be made to determine whether charges should 
be preferred, and, in either case, if formal charges are preferred 
they will be investigated in the usual manner. No notation or 
memorandum of any kind of accused's demand for trial by 
court-martial will appear upon the charges. 

SECTION II. 

CONFINEMENT IN A PENITENTIARY. 

337. 'iV-HEN AUTHonlzED.-The forty-second article of war 
follows the rules of the Federal Penal Code and practice 
respecting the imposition of penitentIary confinement in so 
far as they can be applied to court-martial procedure. 
Under the Federal Penal Code any offense is a felony which 
is punishable uncler the code or other statute of the United 
States by death, o'r by imprisonment for a term exceeding one 
year. (Sec. 335, Fed, Pen. Co!le of 1910.) But no person may 
be confined in a penitentiary unless the punishment actually 
adjttdged for an offense of which he has been convicted 
exceeds one year. Under civil procedure it is not permissible 
to join in a single indictment and trial offenses of a different 
nature. As a matter of practice, also, confinement is never 
ordered to be executed in a penitentiary unless among the 
'0:ffenses upon which the sentence is awarded is found a 
felony; that is to say, an offense of a civilllature, separately 
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-punishable by confinement to exceed one year. The practic:11 
result is that no person is confined in a penitentiary unless 
both of the following conditions suhsist: 

-(1) The confinement thai could lawfully be awardedrrs 
punishment of some one 0'£ the offenses of which he stands 
convicted (i£ that conviction stood alone) would exceed one 
year. 

(2) The confinement actllallyadjudged exceeds one year. 
The ninety-third and ninety-sixth articles of war now 

confer upon courts-martial jurisdiction to try all crimes and 
offenses, not capital, of which persons subject to military 
law may be guilty. Under the military practice, dissimilar 
offenses ma,y be joined in the same set of charges ~ convictions 
IDay be had on one set of charges joining crimes Qf a civil 
nature with purely military offenses, and a singl~ sentence 
may be adjudged on all "the convictions. Also, there Hre 
cer:tainpurely militaryo-ifenses which are by statute made 
punishable by 'confinement in a penitentiary, regardless of 
the term of confinement imposed. Notwithstanding these 
departures from the practice of Federal courts, the juris
diction granted to courts-martial to punish offenses of a 
civil nature is not to beexercisec1 with greater harshness 
than is practicecl under the criminal jurisdiction of United 
States courts, and the analogies with the penal rules of those 
courtsaremaimained, 'as far -as they can be preserved under 
court-martial procedure, by the forty-secona articleo-f war 
and the following rules of IJractice, Wl1ich result from that 
artiCle. 

338. CLASSES OF -SENTENCES TO BE EXECUTED IN A PENI

TENTIARY.-Sentences of the following4a:sses may be exe
cuted in a -penitentiary: 

Class l-Com1mttation of death sentence.-Any confine
'ment, whether more or l€ssthan a year, awarded by way·o£ 
commutation of a death sentence, may be executed in a peni
tentiary; find this is tru:ewhether the 'offense for which the 
sentence of death was awarded was of a -military orofa 
civil nature,' and ·whether·the senilence 'was awarded on con
viction of a capita] charge alone 'or on conviction on a 
capital charge cOl!pled with conviction on other charges not 
capital. . . 
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Class ~-111ilitary offenses.-A sentence ,of confinement 
a,yarded upon conviction of one 01' more of the military 
offenses enumerated in this class may be executed in a peni
tentiary, regardless of the length of the sentence imposed, 
hut in practice a peniterttiary should not be designated nn
less the confinement adjudged exceeds one year. Howeve1', 
if a conviction is had on several offenses, either military or 
civil in nature, one of which is included in this class, and 
the sentence adjudged on all the convictions together ex
ceeds one year, the confinement may be executed in a peni
tentiary. The military offenses comprised in this class are: 

(a) Desertion in time of war. 
(0) Repeated desertion in time of peace. 
(c) Mutiny. 

Class 3-0ffenses of a civil nature.-A sentence exceeding 
one year's confinement, awarded, either on conviction of any 
one or more of the several offenses of a civil nature de
scribed below, or on conviction of anyone or more of such 
civil offenses coupled with a conviction or convictions of one 
or more military offenses, may be executed in a penitentiary, 
if anyone of such several offenses of a civil nature standing 
alone would be punishable by penitentiary ~onfinement for 
more than one year, by some statute of the United States, of 
general application within the continental United States (ex
cepting section 289, Penal Code of the United States, 1910), or by 
the law of the District -of Columbia. 

The civil offenses contemplated in class 3 are: 
(a) An act or omission specified and denounced as an 

offense in the Penal Code of the United States (Federal 
Penal Code of 1910, except section 289 thereof), an-d made 
punishable thereby by confinement in a penitentiary for 
more than one year. 

(0) An act or omission specified and denounced as an 
offense in any other statuteoI the United States, of 
.general application within the continental United States 
(alway's excepting, however, section 289 of the Federal Penal 
Code)" :and made punishable thereby byconfLnement ina 
penitentiary for more than one y,ear. This heading has 
reference particularly to penal provisions not properly 
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separable from the administrative laws of the several 
branches and departments of Government, and not in
cluded in the Penal Code. Such offenses will rarely 
be encountered in conrt-martial practice. 

. (c) An act or omission recognized as an offense by 
the law of the District of Columbia, wherever committed 
or omitted, and made punishable thereby by confinement in 
a penitentiary for more than one year. 

By the phrase" the law of the District of Columbia" is meant 
the entire body of law, both statutory and common law, in force 
in the District of Columbia on the date of the commission of the 
offense. 

Offenses under this head that may be encountered in court
martial practice include the offense of sodomy. 

339. AUTHORITY FOll PENITENTIAllY SENTENOE TO BE 
CITED.-In each case tried by general court-martial in which 
a penitentiary is designated as the place of confinement of 
the person tried, the record of trial, when forwarded to the 
Judge Advocate General of the Army, will be accompanied 
by a signed statement indicating the htw or laws authoriz
ing the confinement in a penitentiary of the person sentenced. 
If the law relied upon as authorizing confinement in a 

penitentiary be a Fedeml statute, an accurate citation will 
be regarded as sufficient to indicate the law, but if any other 
law is relied upon as autllorizing such confinement, the 
law will be quoted in full in the required statement. 

SECTION III. 

WAR DEPARTMENT POLICY REGARDING PUNISHMENTS. 

340. DESERTION.-The policy of the vVar Department re
specting punishment for desertion was announced in Gen
eral Orders, No. 77, War Department, June 10, 1911. Cor
rective confinement and forfeiture were suggested in cases 
of inexperienced soldiers who by surrender manifested a 
disposition to atone for their offenses. The number so pun
ished and saved to the service has so increased each year 
that this policy has been enforced with fairly satisfactory 
results. In addition a limited number of this class of of
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fenders has been restored to duty without trial under the 
provisions of A. R. 13I. 

Since that order was issued important changes have be~n 

introduced in -our military penology. Purely military of
fenders serving sentences in the United States Disciplinary 
Barracks at Fort Leavenworth and its branches may be re
stored to an honorable status and complete their enlistment. 
By the act of August 22, 1912 (37 Stat. 356)~ reenlistment 
of this class of offenders is authorized with the approval, in 
each case, of the [Secretary of War. Under the provii5ions 
of the act of ApTil 2'i, 1914 (38 Stat. 354), dishonorable 
discharge may be suspended with a view to restoration to 
duty by remission thereof should the conduct of the offender 
warrant. There are now additional means of saving men 
to the colors-men whose offenses are thoughtless acts due 
to youth or inexperience or committed under some special 
stress, and for these reasons have in them less of the element 
of culpability. Supplementing these methods is the estab
lishment of disciplinary organizations at the United States 
Disciplinary Barracks, where the offenders of this class who 
desire reenlistment or restoration may receive an intensive 
practical training to fit them for efficient service from the 
moment of rejoining. 

These periods of confinement are graduated so as to pre
vent inequalities of punishment for like degrees of culpabil
ity and are sufficient, it is believed, to meet the ends of pun
ishment where restoration to duty is not in contemplation. 
·Where restoration is in contemplation, as in case of purely 
military offenders, including deserters, the period of con
finement imposed is, under the new policy, in practical effect 

. the maximum of n,n indeterminate sentence. In other words, 
the period for which the offender is held depends entirely 
upon himself. ·With good conduct and proper progress to
ward reform evidencing efficiency in training and fitness 
to resume service relations the sentence of confinement ter
minates and the honorable status of duty with the colors is 
resumed. 

While it is the effect of this policy to mitigate the condi
tion of the peace deserter who desires to redeem his record 
and earn an honorahle restoration to duty with the colors, 
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it carries no 'Substantial mitigation as to other chsscs or 
deserters. Experience has not thus far c1emonstrated the 
wisdom of any change in the policy of severe punishment 
for this latter dass. An engugement for military service 
has litHe in common with an or<linary private contract for 
personal ser,rice, and the fact that nn individual mayablln
don such a contract with only minor consequences to himself 
furnishes no suggestion tllata corresponding rule may be 
properlyudopted in the Army. Nor does the hct that the 
eitrly requirement of the common law that a cflll to civil 
office or civil employment under the Government could not 
be disregarded by the citizen, nor the obligations of such 
office or employment be laid down at his will, no longer 
obtains,furnish any such suggestion. An engagement for 
military service creates a special status, an'd many obliga
tions flow from that status which are not obligations of the 
citizen in the civil servioeof the Government or under a 
private contract for personal service. Other closely related 
oonsideratiuns inherent in the nature of military service sup
port this view. The Army is an emergent arm of the public 
service which the Natio11 holds ready for a time of great 
peril. Military service is an obligation which every citizen 
owes the Government. It is settled law that such service 
may be compelled, if necessary, by ·draft. Nor is the obli
gation of the soldier who volunteers for a fixed periDd dif
ferent from that of the drafted soldier. By his actoi volun
tooring he oonsecrates himself to the military service. His 
engagement, supported by an oath of allegiance, is that the 
Nation may depend upon him for such service during the 
fixed period, whatever may be the emergency. When this 
engagement is breached :a high obligation to the Nation is 
disregarded, a solemn Dathof allegiance is violated, and 
the Government is defrauded in the amounto£ its 'outlay 
incident to inducting the soldier into the military service, 
training, clothing, and caring for him while h'e remains in 
that service, and transporting him to the station from which 
he deserts. Desertion is thus seen to be, not simply a brBach 
of t:lontraet for personal service, hut;a gr.avBcrime 'against 
the Government j in time 'Of war perhaps tlregravest thll.t 
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a Boldier eancommit,.and ,atsllch times punishable with 
death. These factsfuruish umple justification for a con
tinuanceoi the poliey of severe punishment fOT the ,oifense 
of desertion in time of peace, subject only to the quulification 
that it should not be severe 'to the degree·ofbuning an 
honorable restoration to duty of the thoughtless, young, or 
inexperiencedoff.enders who desert 'and who, on return, 
llumifestad$il'e to atone for their desertions and qualify 
themselves in ichllracterand tL'lining ::£01' such restoration 
by service in the disciplinary 'battalionsand companies now 
organized at tim United Staies Disciplinary Banacks. 

341. '&mrEGA'l'IONOF PmsoNERs.-It is the policy of the 
~Val' Department tosepal'il:te,s0 far.aB practicable, general 
prisonerscDnvieted of offenses punishable by penitentiary 
confinement from ·general ,prisoners convicted ofpul'ely mili
tary offenses or ofmisderrmanors illc01meetion with purely 
military offenses. Infnr£herance 'of this policy, reviewing 
&uthoritieswilldesignatea peniterrtiary itS the place of con
finement of general prisoners .sent£nced to -be confined .for 
more than ~me year ;a:c.cordingto the rules laid down in Sec
bon II,snprn,ex:cept in individual.casesin which the pTov-ed 
circumsta:ncesshow that the .holdingo£ the prisoners so 
cDnvicted in barracks ,a-ssociatians with misclemeanantsand 
military 'offenc1erswillnot he to the detriment oT the latter. 
Instructions will be i,ssued irom time to time by the :VVar 
Department to cfimmand.e:rs having ,genflTal .c:ourtclllllrtial 
jurisdiction regarding the place of 'coirfinement for general 
prisoners sentenced toeonhnement .in penitentiaries. 

342. ADAPTA.TION 'OF .PUNIKHMENTs.-In .cases whC}~e ,the 
punishment isdiscYctianary the best inteTBStB of the ·service 
.and ofs0ciety demand thoughtrul3;pJillication :of thfl ·fol
lowing principles: Thatheca,use o()f tlw -e-ffectofconfinement 
upon th-e £Oldi-er'£ :.self-respect ·connnelrumt is not to he 
'Ordered when the interests 0f ,the ,se:r:vicepeDmitit to he 
iIvvoided-; that,u main .againstwhom _ther.e is no.evid.enceo£ 
.pl'evionsconvictio.ns {-or the £ame or £imilaro.ffenses :should 
be punished Jess :Severely than-one who ;has offended re
peatedly,; that the JPTeSeIme ~ i3.Dsenceof extenuating .or 
-,<'l.ggr.a..vo.a~g ceLnmmstanc.esshoulcl be' J.akenintoconsiclern
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tion in determining the measure of punishment in any case; 
that the maximum limits of punishment authorized are t.o 
be applied only in cases in which, from the nature and cir· 

. cumstances of the offense and the general conduct of the 
offender, severe punishment appears to be necessary to meet 
the ends of discipline; and that in adjudging punishment 
the court should take into consideration the individual char
acteristics of the accused, with a view to determining the 
nature of the punishment best suited to produce the desired 
results in the case in question, as the individual factor in one 
case may be such that punishment of one kind would serve 
the ends of discipline, while in another case punishment of 
a different kind would be required. As an instance of the 
necessity for adapting punishment to the particular case 
under consideration, it is to be noted that prior experience 
with detention of pay by sentence of court-martial indicates 
that this form of punishment, while not generally applicable, 
was nevertheless found to be an effective means of restraint 
and discipline for a considerable number of offenders. 

342a. Same Subject-Penitentiary Confinement.-For exam
ple, in accordance with the principles of the preceding para
graph, by no means every offense that is legally punishable by 
confinement in a penitentiary need be so punished in order to 
uphold justice and discipline in the Army. The dividing line be
tween offenses legally punishable by penitentiary confinement 
and those which are not so punishable is necessarily, in many 
cases, more or less arbitrary. For instance, the difference of a 
single cent in the value of two articles stolen may make the 
offense in one case grand larceny, legally punishable by peni
tentiary confinement, and in the other case petty larceny not 
leg'ally punishable by confinement in such an institution. Ac
cordingly, in considering the place of confinement to be desig
nated, the reviewing authority shQuld take into consideration 
all of the circumstances, the nature of the offense, the offender's 
age, his mental condition and development, and his prior civil 
and military record, with a view to determining whether the 
interests of justice and discipline demand confinement in a peni
tentiary where such confinement may be legally directed, or 
whether confinement in a disciplinary barracks would serve to 
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vindicate the law and not violate the reformatory character of 
the disciplinary barracks, or whether any other disposition 
sbould be made of the case. 

In the cases of youthful offenders, who have not exhibited 
fixed criminal tendencies and whose offenses are not of such a 
character as to endanger the future of the disciplinary barracks 
as a reformatory institution, the propriety of designating the 
cl.isciplinary barracks, instead of a penitentiary, as the place of 
confinement should always be carefully considered. 

342. Relative severity of punishments.-The usua.l punish
ments imposed upon soldiers are the following, beginning 
with (he le~st severe: 

(1) Detention of pay, 
(2) Forfeiture of pay, 
(3) Reduction, 
(4) Haed labor without confinement, 
(5) Confinement at hard labor, and 
(6) Dishon<'l's,ble discharge. 

In the absence of evic\ence of two or more previous convic
tions, a minor offense, the nature of which appears to de
mand punishment by hard lapor, should oTClinarily be pun
ished by hard labor without- confinement, rather than by con
finement at hard labor. For offenses properly punishable by 
detention of pay, forfeiture of pay, reduction, or hard labor 
without confinement, those forms Qf punishment should, as a 
'rule, be resorted to before confin13l11~nt at hard labor is 
imposed. 

343a. Limits of punishments npon reheari.::.l.gs.-In determining 
whether or not a punishment adjudged upon a ~ehearing is in ex
cess of or more severe than a punishment adjl.ldged at the orig
inal hearing within the meaning of A. W. 50%, reviewing 
authorities will be guided by the following, none of the punish· 
ments enumerated in anyone of the following groups to be reo 
garded as in excess of or more severe than the first puniSAIllent 
mentioned in the same group: 

WHEN ACCUSED IS AN OFFICER. 

GROUP A.. 

(1) Death. 
(2) All other ,c~egal punishments. 
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GROUP 'D. 

(1) Dismissal with Confinement at lIard Labor. 
(2) Dismissal. 
(3) Loss of rank or suspension from rank, command, or duty, 

and fine or 'forleIture not in excess of what accused's pay would 
have 'been during the period of confinement provided in original 
sentence and confinement to limits of posts or reservation for 
period not in excess of period of confinement provided in original 
sentence and reprimand or admonition j or anyone or more of 
saidpunishments. 

GROUP C. 

(1) Dismissal. 
(2) Loss of rank or suspension from rarik, command, or duty, 

and fine or forfeiture not to exceed half of one ,year's pay of the 
accused and confinement to limits of posts or reservation not to 
exceed six months and reprimand or admonitionjo.r anyone or 
more of said punishments. 

GROUP D. 

(1) Loss nf -rank. 
NOT,E'.-'This -punishment vari-es so 'milch that its 'equi'lalentscan 

I1:Ot ,be ',state:d, in the, -abstract. 

GROUP E. 

(1) SnspenSion from 'Rank,CQmmand, or 'Duty with Losstif 
'Payor 'Part of Pay. 

(2) Fine or forfeiture not in excess of loss of pay provided in 
Driginil 'Sentence and ,oonfinementto limiis of post or reservation 
-f6rperioil. 'nut :exeeeding periodllf rn-spension adjudged iUOl-lgi
n4lsentenee and reprimand or -anmonition joran-yone OT more 

J'Jf -:Said punishments. 

GROUP F. 

(1) 'S'Ilsp-ensi-on ,from 'Rarik,C&mmalid,tn' Duty witllOUt 'Loss 
of Pay. 

(2) Confinement to .limits of posts ox reservation for period not 
exceeding period of suspension adjudged in original sentence and 
reprimand or admonition; 'OT'RllYone or more of .said punish
ments. 
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GROUP G. 

(1) Fine or Forfeiture of Pay. 
(2) Coniinement to limits of post or reservation for such num· 

ber of montns as shall result from dividing the fine or forfeiture 
adjudged in the original sentence by one-fourth of the monthly 
pay of the accused and reprimand or admonition; or any Oile or 
more of said punishments. 

GROUP II. 

(1) Confinement to Limits of Post or Reservation. 
(2) Reprimand or admonition. 

GROUP I. 

(1) Reprimand. 
(2) Admonition. 
NOTE.-The foregoing scale applies also to warrant officers, mem

bers of the Army Nurse Corps, and field clerks, ~o far as practicable. 

WHEN ACCUSED IS A SOLDIER. 

GROUP A. 

(1) Death. 
(2) All other legal punishments. 

GROUP B. 

(1) Dishonorable Discharge with Confinement at Hard Labor. 
(2) Dishonorable ilischarge. 
(3) Reduction and deprivation of rating and deprivation of 

rights and privileges arising from certificate of eligibility to 
promotion, and confinement at hard labor or hard labor without 
confinement for period not exceeding period of confinement pro
vided in original sentence, and forfeitlll'e or detention of pay 
not in excess of what accused's pay would have been for period 
Gf confinement in original sentence, and reprimand oradmoni• 
.tion; or anyone (lr mare of said punishments. 

GROUP C. 

(1) Dishonorable Discharge. 
(2) Reduction and deprivation of rating and deprivation of 

rights and privileges arising from certificate of eligibility to 
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promotion, and confinement at hardlabor or hard labor without' 
confinement for a period not exceeding six months, and forfei
ture or detention of pay for a period not exceeding six months, 
and reprimand or admonition; or anyone or more of said punish
ments. 

GROUP D. 

(1) Reduction or Deprivation of Rating or Both of Said Pun
ishments. 

(2) Forfeiture or detention of pay for period not in excess of 
three months and reprimand or admonition. 

GROUP E. 

(1) Confinement at Hard Labor. 
(2) Hard labor without confinement. (See table of equiva

lents in Executive order.) 
(3) Forfeiture or detention of pay. (See table of equivalents 

in Executive order.) 
(4) Reduction and deprivation of rating if period of confine

ment in original sentence exceeded three months. 
(5) Reprimand or admonition. 

GROUP F. 

(1) Hard Labor without Confinement. 
(2) Confinement at hard labor. (See table of equivalents in 

Executive order.) 
(3) Forfeiture or detention of pay. (See table of equivalents 

in Executive order.) 
(4) Reprimand or admonition. 

GROUP G. 

(1) Forfeiture of Pay. 
(2) Confinement at hard labor or hard labor without confine

ment. (See table of equivalents in Executive order.) 
(3) Detention of pay. (See table of equivalents in Executive 

order.) 
(4) Reprimand or admonition. 
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GROUP H. 

(1) Detention of Pay. 
(2) Confinement at hard labor or hard labor without confine

ment or forfeiture of pay. (See table of equivalents in Execu
tive order.) 

(3) Reprimand or admonition. 

GROUP I. 

(1) Reprimand. 
(2) Admonition.
 


SECTION IV.
 


PROHIBITED PUNISHMENTS. 

344. By STATUTE.-Cruel and unusual punishments of every 
kind, including flogging, branding, marking, or tattooing on 
the body, are prohibited. (A. W.41.) 

345. By CUSTOM AND REGULATIONs.-Many punishments 
formerly sanctioned have now, under a more enlightened 
spirit of penology, become so obsolete as to be effectually 
prohibited by custom without the necessity of regulations; 
among these are carrying a loaded knapsack, wearing irons 
(both handcuffs and leg irons-these are now used only in 
exceptional cases for the purpose of preventing escape and 
not as a punishment), shaving the head, placarding, pillory, 
stocks, and tying up by the thumbs. To impose military 
duty in any form as a punishment must tend to degrade it, 
to the prejudice of the best interests of the service. Such 
punishments, therefore, as imposing tours of guard duty or 
requiring a soldier to sound all calls at the post for a cer
tain period are forbidden. 'Solitary confinement on a bread 
and water diet and the placing of a prisoner in irons are 
regarded as means of enforcing prison discipline. They will 
not be imposed as a punishment by a court-martial. 

SECTION V. 

DEATH-COWARDICE-FRAUD. 

346. DEATH PENALTY.-,-No person shall, by general court
martial, be convicted of an offense for which the death 
penalty is made mandatory by law, nor sentenced to suffer 

21358°--20----18 
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death, except by the concurrence of all of the members of 
said court-martial present at the time the vote is taken. Where 
the death penalty is not mandatory but is' discretionary, a 
conviction may be determined by a two-thirds vote of those 
members present at the time the vote is taken j but all'<:lf the 
members present at the time the vote is taken on the sentence. 
must concur in imposing the death sentence. 

Courts-martial have no power to impose the death penalty, 
except for offenses expressly made punishable by death by 
the Articles of War. (A. W. 43.) A court-martial, in im
posing the sentence of death, should not designate the time 
and place for its execution, such designation not being 
within its province, but pertaining to that of the reviewing 
or confirming authority. If it does so designate, this part 
of the sentence may be disregarded and a different time and 
place be fixed by the reviewing or confirming authority. 
(Digest, p. 165, XCVI, B.) If the designated day passes 
without execution, the same authority or his superior may 
name another day. Death by hanging is considered more 
Ignominious than death by shooting and is the usual method 
of execution designated in the case of spies, of persons guilty 
of murder in connection with mutiny, or sometimes for de
sertion in the face of the enemy; but in case of a purely 
military offense, as sleeping on post, such sentence when 
imposed is usually "to be shot to death with musketry." 
Hanging is the proper method of executing a death sentence 
when imposed for violation of A. W. 92. For the sake of 
example and to deter others from committing like offenses, 
the death sentence may, when deemed advisable, be executed 
in the presence of the troops of the command. 

347. COWARDICE-FRAUD-AcCESSORY PENALTY.-When an 
officer is dismissed from the service for oowardice or fraud, 
the crime, puniShment, name, and place of abode of the 
delinquent shall be published in the newspapers in and 
about the camp and in the State from which the offender 
came or where he usually resides; and after such publication 
it shall be scandalous f{)l' an officer to associate with him. 
(A. W. 44.) 

The terms" cowardice" and" fraud" as employed in this 
article refer mainly to the offenses made punishable by A. 
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W. 75 and 94. With these, however, may be regarded as 
included all offenses).n which fraud or cowardice is neces
sarily involved, though the same be not expressed in terms 
in the charge or specification. (Digest, p. 166, 0, A.) The 
publication throughout the United States in press dispatches 
of "the crime, punishment, name, and place of abode" of 
the accused is a sufficient compliance with the article. (See 
Digest, p. 167, 0, B.) 

SECTION VI. 

MAXIMUM LIMITS. 

348. By W HOM PRESCRI~WHEN ApPLICABLE.-·When
ever the punishment for a crime or offense made punishable 
by these articles is left to the discretion of the court-martial, 
the punishment shall not exceed such limit as the President 
may from time to time prescribe: Provided, that in time of 
peace the period of connnement in a penitentiary shall in no 
case exceed the maximum period prescribed by the law which, 
under article 42 of these articles, permits confinement in a 
penitentiary, unless in addition to the offense so punishable 
under such law the accused has been convicted at the same time 
of one or more other offenses. (A. W. 45.) 
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349. Executive order.-The following Executive order becomes 
operative on February 4, 1921. (See, as to offenses prior to that 
date, Article IX of the order.) 

THE WHITE HOUSE, 

December 10, 19~0. 

Under authorIty of Article of War No. 45, as amended by an act of 
Congress approved .June 4, 1920, the following maximum limits of 
punishments of soldiers are prescribed: 

:;i 
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ARTICLE I. 

Punishments. 

For
felture

Dis oltwo- ForCeit-Confine-honor- thirds ureofmentatable dis- pay pay,hard labor, per not~~:i~1t not to ex,Offenses. month, to ex~exceednre oC all 
pay and
 

allow
ancCII
 

due and
 
to become
 

due. ~ 
>: 

Enlistment, fraudulent: 
P~~~~~~o:~r :":c~~e;;n~~~ f~~~:: y\lS..... .... 

gard to a prior enlistment or discharge, 

or in regard to a conviction of a civil or 

military offense, or in regard to imprison· 

mcnt under s(lIltence 01 a court. 


Othercas05ol yes . 
Attempting to desert: 

After not more than six months in service.. yes __ . 
Alter more than six months in service . yes
In execution of a conspiracy or in the yes..... 3 

presence of an unlawful assemblage
which the troops may be opposing.

Desertion: 
Terminated by apprebension-

Not more than Bmonths in service at yes ..•.. 
tbne 01 desertion. 

Moro than Bmonths in service at tbne Yes ....• 
01 desertion. 

Terminated by surrender-
After absence 01 not more than 60 days. y"" ..•.•.•.• 
After absence 01 more than 60 days .... 
In the execution of a conspiracy or in f:::::: l 

the presence 01 an unlawlul assem
blage which the troops may be oppos
ing. 

Advising another to desert..................... .....•.•.• .•.• 
A'r~~~~ knowingly. or persuadinganotherto Yes. 1 

Absence without leave: 
From command, quarters, station, or 

camp

not ceed
to ex· 
ceed

] ~ 1:l .s 
¢. 

" 0 ~ 
"., A" ::;; A -
6 ••••.••...•....••••• 

.. __ _•• 
9 - . 

. 

9 ••••••••••••••••.••• 

:::: :::: :::::::: :::::::: 

B.... 6 ••.••••• 
. 

For not more than BOdaysJ for each day •••••••••• •••• .••• 3 ••••••.• 2 
or fraction 01 a day oC aosence. 

For more than 60 days... . . yes......... 6 •••••••••••••••••••• 
From guard-

l'or not more than 1 hour.............. .•.•.•.•.. .••• ••.• •••• ••••.•.• 15 
For more than 1 hour..... .•. •.•.•.• . ..• 3.... 3 . 

J The letter "e" in the margin indicates th,t the former limit of punishment is changed 
by this order. 
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EXECUTIVE ORDER. 

Punishments. 

For
feiture 

Dis- of two- Forfeit
honor- Confine- thirds ure of 

ahle dis- ment at pay pay, 
not1~:t.~t h:O~tr:~~~, m~~h. to ex~Offenses. 

ure of all exceed- not ceed
pay and I t exallow- c~d-=-
d~~~~d 1----..,---.- ----- 

to become ,; ~ ..a . 
due. €o~ § ~ 

i>' ;:;; A ::;: A 

Fail ing to repair at the fixed timc to the prop

erly appointed place of assembly for, or
 

place for:


Athletic exercise....•.••••.••.•.....•••••.• 

~~Pkue::::::::::::::::::::::::::::::::::::' 
Field exercise.... , •.•.•.......•.•.•.•... "'1
 

Gallery practice .............•..•...•.....•
 


ii~:~~e~i:~rr:~.-.-:::::::::::::::::::::::::. 
~~;~~~~::::::::::::::::::::::::::::::::I"""'"
 . a 

i~~:~~~~~::::::::::::::::::::::::::::::i
 

t~\~~~~~~~~ ~ ~ ~ ~~~ ~ ~ ~ ~ ~ ~ ~ ~~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ J. .

~:
Reveille or retreat roll ca11. .. - ' : i 
Leaving without r,ermiSSion the properly I 
apRrt't~r~ ~~~~i~e":':~~~I:' :~~: ~:. ~~~~~ .f~:~. 

Drill....•...........• _ .
 


~f:f~'i:erei;e::::: ::::::::::::::::::::::::: 
Gallery practice.............•..............
 

Guard illouuting....•...•.....•..........•.
 

Horse exercise .
 

Inspection........••.... _...•..•••.•...... _
 
 5 
Muster ......••.........•........•....•....
 

Parade. _.....•.••••.•..........••.••......
 

Prison guard ...•.•.•... _.......•.•.•......
 

Review..••••..•. _ _" _. __
 

SchooL ..........••..••........•...........
 


Instruction _. _ 0...... . -.,  . 

Stable duty ...•...••.• _. _......••.••..•.
 

Target practice _ , ..•..•••.... "
 

Reveille or retreat roll ealL. .•. _ _.. _. _.........
 
 ..•. .••••••. 2 

Using contemptuous or disrespectful words Yes .. _._ 1 ..•...•.••••••. ..... 
against the l'resident, Vice President, etc. 

63 

62 

Behaving with disrespect toward his superior .....••... _'" 6 
officer. 

65 Attempting to sttike or attempting otherwise ...•• ••••• .•.. 6
 

to assault a warrant officer or a noncommis

sioned officer in the execution of his office.
 


Behaving in an insubordinate or disrespectful ..••••••.. _... 2
 

manner toward a warrant officer or " non

commissioned officer in the execution of his
 

office.
 


Disobedience, willful, olthe lawful order of a •••...••••.••. 6 ...• 6 •••.•••• 
warrant officer or a noncommissioned officer 
in the execution ofhls office.
 


Strildng or otherwise assaulting a wammt Yes.. ... 1
 
.... _.,. _.' .....•....•••• 
officer or a noncommissioned Officer in the 
execution of his office. 
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EXECUTIVE· ORDER:. 

Punishments. 

For Ifeiture 
of tWI>- Forfeith~~'r.1
 Confine- thirds ure ofable dis· ment at pay pay,charge hard labor, per notforfeit: not to ex· month, to ex·Offenses. ure of all exceed not ceed

pay and to ex· 
allow· ceed
anees 

due and 
to become . 

due. ~ 

~ 

Threatening to strike or otherwise assault, or ..••••......•. 4, ( . 
using other thre,atening language toward a 
warrant officer or a noncommissioned officer 
In the execution of his office. 


Using insulting language toward a warrant olli· 
 ••••••••.. . ... 2 "" 2 
cer or a noncommissioned officer in the exe·
cution of his olliee. 

68 Drawing a weapon upon a nurse, band leader, Yes ...•. 3 "" ..............•...••
 
c warrant officer, field clerk, or a noncommis· 

sioncd ollieer quelling a quarrel, fray, or dis· 

order. 


e 
 Refusing to obey a nurse, band leader, warmnt Yos .. " . 
officer, field clerk j or a noncommissioned offi
cer quelling a qu"rrel, fray, or disorder. 


c 
 Threatening a nurse, band leader, warrant olli· .....••.......
 6 

cer, field clerk, or a noncommissioned officer 
quellinl; a quarrel, fray, or disorder. 

69 Breach of arrest......................•••••.........•......... 

Escapingfromconllnemcnt..........•......... 
Yes 1 .......................•
 

Rcl"~sinl;,wlthoutproperauthority,aprisoner Yes 1 .••........•.....•••••••

73 

committed to his Charge.

Suffering a prisoner co=itted to his charge to 


escape:

Through design••••••.••••••••••..•........ 
yes 1 ......................•• 
Through neglect "" 6 6 ...•.••• 

83 Suffering, through neglect, military property to 

oe damaged, lost, spoiled, or wrongfully dis· 

posed of: 


OfavalueoU200rless ............................•.....
 3 
 .... 3 ....•••• 
OfavalueoU500rlossandmorethanS20.........•..... 6 "" 6 ....•.•• 
Ofa value of more than $50 Yes.. '" 1 ......................••
 


SutTering, willfully, military property to ho 

damaged, lost, spoiled, or wrongfully dis· 

posed of: 


Of a value 01$20 orless.................... 
 .•.. 6 6 ....•••• 
Of a value of$50 or less and more than $20. yes.........
 6 
 .........•........••
 

Ofavalueofmorethan$oO......••........
 yes ...•. 
 2 ..•.........•.....•••.•• 


Injuring or losing, through neglect, horse, arms, 84 
ammunition, accouterments, equipment,
clothing, or other property issued for use in
 

tho military service, or items belonging to
 

two or more of said classes:
 


Of a value of$20 oriess, , ..•.••.... , 3 3 .......• 
Of a value of$SO or less'nnd more than $20. .......•..
.... 
 6.... 6 ....•..• 
Of a value of more thllIl $50 Yes. 1 ...•.. ; '" ....•••• 

Injuriug or losing, willfully, horse, arms, 

a=unition, accouterments, eqwpment,

clothing, or other property issued for use in 

the militaryservice, or items belonging to 

two or more of said classes: 


Ofavalueof820orloss ...........................•....•• 
 6 .... 6 .....••• 
Of a value of$50 or less IlIld more than $20. yes.........
 6 
 .........•.....•••••
 

Of a value of more than 8S0................
 Yes..... 
 2 """" ....•••• 

Selling or otherwise wrongfully disposing of 
hors~J arms, ammunition, accouterments, 
equipment, clothing, or other property issued
 

for use in the military service, or items belong·

ing to two or more of said classes:
 


Of a value of$20 or less . yes 6 .................••• 
Of a value oaso or less and more than $20. yes..... 1 ....................••••
 

Of a value of more than $50.•••............
 Yes. .... 5 •••• "" •••••••••••••••• 
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EXECUTIVE ORDER. 

Punishments. 

Ol!enses. 

Dis· 
honor~ 

able dis· 
ch:1r~e, 
forfeit

ure of all 

p:i\'o~d 
ances
 

Confine
ment at 

hard labor, 
not to ex· 
exceed

For
feiture 
oftwo Forfei1~ 
thirds ure of 
pay pay. 
per not 

month, to ex-
not ceed

to ex· 
ceed

due and
 
to becomo
 ~ 1idue. 

~ i:l <l ~ 0 ~ 
;:;l A ~ A '" >< -

Found drunk: 
At formation for or at-


Athletic exercise....••.•.•••••••••••.. ,
 

DrilL .•........••••••••...•.•.••••....
 


~:t.reie;cfsa.~:::::::::::::::::::::::: 
Gallery practice .•.••...••••••••.•.... '
 

Guard mounting.•.•...•.. _.•..••......
 

Horse exercise_ . 
Inspection•.....•••.•....•••••••••••...
Instruction __ .. _ .. 20 
March .•.•••••••••••.•.•.•.•••••••••... 
Muster .•••••••••••.•..•...•••••••.•... 
Parade.•••.•••.••.•••.••.•••...•...... 
Review••••.•.•.•..•...........••...... 
School. .. _..•••.•.......••..•..••...... 
Stable duty . 
Target practice _ . 
Reveille orretreat roIl call " .. ,. ...•••.. " 

Onguard.............•.••.........•.•...............•..... " 6 .•.. 6 •••••••• 
On duty as-


Barrack orderly•••.••.•......•••••••••....
 
Company clerk ••..••••..•..•.•........•...
 
Cook .
 
Dining room orderly.••....................
 
Farrier . 
Horseshoer.....•.•.•............••..•.....
 

Kitchen police....•.•.•....................
 

Mechanic
 
 , ....•..•...••••.. 20 
Mess sergeant _ .. 
Noncommissioned officer in charge of quar

ters _ .
 

Saddler.•........•.••.••••••••...•.•....••.
 

Stable sergeant .•.•••..•..••••.•...........
 

Supply sergeant.•••.......................
 

Wagoner .
 


Found sleeping or drunk on post, sentineL . Yes 6 . 
Leaving post beCora regularly relieved from, Yes. 1 . 

sentinel. 
Using a provoking or reproachful speech or ..............
 3 
 3 ....•••• 

gesture to another. 
Arson . Yes. 20 . 
Assault: 

With Intent to do bodily harm . Yes.
 

With intent to do bodily ho.rm with a
 
 Yes. 

dangerous weapon, instrumen t, or other 
thin~. 

With mtent to commit any Celony except ••... __ _•••••.• 
murder or rape. 

With intent to commit murder or rape .•.•• 

Yes. 10 

Yes. 20 . 
Yes. 10~:::-g~~~r~mooior'iardeny: . 

Of property of a value 01$20 or less .. Yes 6 ...•...........•.••• 
Of property of a value of $50 or less, and Yes 1 . 

more than $20. 
Of property of a value of more than $50 .... Yes ..•.. 5 •..•1...••••••••..•.••••• 
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EXECUTI~ ORDER. 

Punishmonts. 

For· 
feiture

Dis· ortwo·Confinehonor· thirdsment atable dis· payhard labor, pernot to ex· Ofrenses. ~~:re1t month, 

~ 
f;:: 
'0 

~ :a 
<

exceednre of aJl not 
pay and to ex· 

aJlow ceed
ances 

due and 1--,--,--1----' 

1-------------1---

to become 
due. t! 

:J 
>< 

Forgery _ 
Housebrcahng •.••...•.•••.•••••••............ 
Manslaugbter:

Involuntary, in the co=ission of an un
lawful act not amounting to a felonv, or 
in the commission 01 a lawful act which 
mIght produce death, in an unlawful 
manner, or without due caution or cir· 
cumspection.

Voluntary, upon a sudden quarrel or heat 
olpassion. 

~6~~~y·.·.::::::::::::::::::::::::::::::::::::: 
Sodomy ....................•..................
 

Forging or counterfeiting a si~atUl"e, making

a lalse oath, and otrenses re,ated to either of 
these. 

Other case." 

Yes.......
 5 

Yes .••.. 1(; 

Yes. •... 3 

Yes. .... 10 

yes ..... 5 
yes..•.. 10 
yes..... 5 
yes ..•.. 5 

When the amount involved is S20 or less •.• yes
Wl,en the amount involved is $50 or less, Yes. .•.. 1 

and more than 320. 
Whentheamountinvo!vedismorethan$50. yes..... 5 

Abandoning guard, by member thereof........ .... ...•.. .... 

AbusingapublicanimaJ.. .......................••••••...... 

Allowing a prisoner to receive or obtalnintoxi· ..••••.•.. 

eating liquor.
Appearing in civilian clothing witbout autbor· ..••.••.•................•....
 


lty.
Appearing in unclean uniform, or not in pre· ...•...•...... 

scribed uniform, or in uniform worn other· 
wise than in maDDer prescribed. 

Assault ..............•....•••.....•••••.•.........••••....•••
 
Assault and battery........................... .••.••••. . ••.
 
Attempting to escap~ from confinement. Yea ••••••••• 
Attempting to strike or attempting otherwise ....•.•...•... 

to Msault a sentinel in the execution ot his 
duty.

Behaving in an insubordinate or disrespectful •••••••••.•••. 
manner toward a sentinel in the execution of 
his duty.

Breach 01 restriction (other than quarantine) ••.••••••.••.• 
to command, quarters, station, or camp. 

Carryil?g.a conce~led weapon .•................ '" ..•.......•
 
COmmttt,nganUlSaDca.............•........•.......•.....•.
 

Concealing, destroying}. mutilating, ohliterat· 

ing, or removing willlully and unlawfully a 
publi~ record or taking and carrying away 
II public record with intent to coneal, destroy, 
mutilate, obliterate, remove, or steal the 
same. 

Conspiring to escapeirom coniinEment ..••••.. 
Destroying willilllJy, public property: 

01 a value of320 or Ie 
Of a value ofll50 or less, and more than $20. 
Ofa valueolmorethan550 

Disc!la.rging, through carelessness a firearm.... 
Disobedience, williul, or the lawfui order of a 

sentinel in the execution of his duty. 
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Forfeit. 
ure of 
pay, 
not 

to ex
ceed

-
. 

•.....................•.
 


.•.•.•..............•.••
 


•••.•...••••••.. '" ••••• 

6 ..•..•••.•.•...•.•.• 
.......................•
 


..•..•........•...••••••
 

6 6 
3 .••. 3 .....•.. 
3.... 3 . 

3 3 
6 6 
6 ••••.•••• '" .••.••.• 
6 6 

1 

3 3 .... _... 
yes..... 3 ...•....•..............• 


yes..... ..•. 6 .•••.•••.•.......•.•
 


yes......... 6 .•..•.•........•.•.•
 

yes...... 1 ..........•.....•....•..
 

yes 5 .......•..........•..•••
 


·yes:.:::: "i' 3 
:::: 

3 
:::::::: 

10 
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EXECUTIVE ORDER. 

Punishments. 

For
lelture

Dis 01 two ForleitConfinehonor thirds ureofmentatable dis pay pay,hard labor,charge, per notnot to exOffenses. forfeit· month, to exceedure or all not ceed
pay and to ex
allow ceed
ances
 


due and
 

to become
 


due.
 


-':----------------1-------
Disorderly in command, quarters, station, or .•..•......... 


Dfs~!ei-Iy under such circumstances as to .•..••••......
 

bri?l: discredit upon the military service.
 


2
 
Drunk and disorderly in command, quarters, .. •. .. . •..
 I 3
Drinking liquor with prisoner , ' 2 

3 
station, or camp.

Drunk and disorderly under such circum- . 
stances as to bring discredit upon the mili
tary service. 

Drunk in command, quarters, station, or camp
Drunk under such circumstances as to brIng 

discredit upon the military scrvice. 
Drunk, prisoner found .. 
Failing to obey a lawful order: 

c Of a superior officer . 
c Of a noncommissioned officer " . 
c Of a scntineL . 

Failing to pay a ju.st debt under such circum- yes . 
stances as to bring discredit upon the mili
tary service. 

False official report or statcment h-nowingly
 

made:
 


- 15 
3 3 

66 
33 
3~ 

6 ,. . 

By a noncommissioned officer /3 , 3 

~~~~~~~{r~:.~~.~~I~~~::::::::::::::::::::::: 'Yes::::: "3' .. ~. :::: ~. ::::::::
. 

By a noncommissioned officer with a per· 3
son oilower military rank or grade. .. .... .... .. ...... 

In command, quarters, station, or camp 2 
in violation of orders. 

Indecent exposure 01 person . 
Introducing a habit-forming narcotic drug into 

command, quarters, statioll) or camp:
Forsale yes 2 
Allothercases yes 1 

Introducing intoxicating liquor into com· 
mand, quarters, station, or camp:


:I'orsale
 

Allotherc..es
 


Loaning money, efther as prineipal or agent,
 

at an usurious rate of interest to another in
 

the military service.
 


Loitering or sitting down on duty by sentinel. . 
Obtaining money or other property under false 

pretenses:
When the amount obtained is $20 or less .. Yes. 
w~g~~;ealli~~~~gbtained is $50 or less yes 1 

W$~O~ the amount obtained is more than yes..... 3 

Refusing to submit to medical or dental yes..... 6 
treatment. 

Refusing to submit to a surgical operation yes.....
Unnatural crimes yes 5 
Straggling 
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. 

6 
3 

' 
. 

.. 

6 
3 
3 

. . 
. 

. 

. 

. 
. 
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EXECUTIVE ORDER. 

Punishments. 

For· Ifeiture 
Dis of two- ForfeitConfin<>honor thirds nre ofmentatable dis- pay pay,hard labor, per notnot to exOffenses. ~~f~~~ month, to exceedwe of all not cecd

pay and toe-x
allow ceed
ances 

due and 1----,--,----1.-- 
to become ,; I

due. l'l:5 ,; 
~ § ~ 
'" ~ A

-1·-------------1--------- 
Striking or otherwise assaulting a sentinel in Yes., •..
 


tho executiou of his duty.

Subornation of perjury... _. _.,. __ •......... _. __
 
 Yes ..••• 
Threatening to strike or otherwise assault or
 


using other threatening language toward a
 

sentinel in the execution of his duty.


Uuclean accouterment, arm, clothing, equip
 
ment, or other Inllitary proper ty, found with.
 


Using insulting language toward a sentinel in
 
 3
 
the execution of his duty.


Violation of condition 01 parole by general
 

3 

3 .••.....•••.....•••• 
prisoner. 

ARTICLE II. 

EQUIVALENTS. 

Subject to the limitations set forth elsewhere in this order; sub
stitutions for punishments specified in Article I thereof are authorized 
at the discretion of the court, at the rates indicated in the following 
table of eqUivalents: 

Forfeiture. 
Confinement 

at 
hard labor. 

Detention. I 
Hard labor 

without 
confinement. 

1 day's pay. 1 day. 1! days' pay. 1 1! days. 

ARTICLE III. 

GENERAL LlMITA.TIONS. 

SECTION 1. A court shall not, by a single sentence which does not 
include dishonorable discharge, adjUdge against a soldier: 

(a) Forfeiture of pay at a rate greater than two-thirds of his pay 
per month. 

(Q.:t--Ror:!'e.itur~Ultpay..in an ..amount greater than two-thirds of .his 
pay for six m~;;ths. ... -.. ....... 

---rc> ·Confi-~~'i.·~~t at hard labor for a period greater than six months. 
SEC. 2. A court shall not, by a single sentence, adjudge agaill6t Il. 

soldier: 

283 

http:��.....���


EXECUTIVE ORDER. 

(a) Detention of pay at a rate greater than two-thirds of hIs 
pay per month. 

(b) Detention of pay in an amount greater than two-thirds of his 
pay for three months. 

(c) Hard labor without confinement for a period greater than 
three	months.
 


ARTICLE IV.
 


NONCOMMISSIONED OFFICERS. 

SECTION 1. No court shall adjudge confinement at hard labor Oi' 

hard labor without confinement against a noncommissioned officer 
unless in the same sentence reduction to the grade of private shall 
also be adjudged. 

SEC. 2. Upon the conviction of a noncommissioned officer or a pri 
vate first class, of an offense or offenses for which confinement at 
hard labor for a period of more than five days, authorized substitu
tions considered, may be adjudged the court may, in addition to the 
punishments otherwise authorized, adjudge reduction to the grade of 
private. 

.ARTICLE V. 

PREVIOUS CONVICTIONS. 

SECTION 1. A general or special court shall, upon conviction of the 
accused, be opened and shall thereupon ascertain whether there is 
evidence of a previous convictIon or convictions, which has been 
referred- to the court by the convening authority, and, if there be such 
evidence, shall receive it. 

SEC. 2. A court may. under the authority contained in section 1 of 
this article, receive evidence, in the cases of officers, warrant officers, 
members of the Army Nurse Corps, and field clerks, only of convictions 
by court-martial of an offense or offenses committed by the accused 
during his status as such officer, warrant officer, member of the Army 
Nurse Corps, or field clerks, and within three years next preceding 
the commission by him of an offense of which he stands convIcted 
before the court. In the case of soldiers it will be limited to that 
pertaining to convictions by courts-martial of an offense or offenses 
committed during his current enlistment and within one year next 
preceding the commission by bim of an offense of which he stands 
convicted before the court. These convictions may be proved only by 
the records of the trials in which they were had, or by duly authenti 
cated copies of such records, or by duly authenticated copies of orders 
promulgating such convictions. 

ARTICLE VI. 

DISHONORABLE DISCHAROFl. 

SECTION 1. A COUFt may, upon his conviction of an offense or 
offenses for none of whiCh dishonorable discharge and forfeiture of 



 

EXECUTIVE ORDER. 

all pay and allowances due and to become due Is, In Article I of this 
order or by the custom of the service, authorized, upon proof of five 
or more previous convictions, adjudge against a soldier, in addition 
to the confinement at hard labor without substitution authorized in 
said article or by the custom of the service for the offense or offenses 
of which he is convicted, dishoIlorable discharge and forfeiture of all 
pay and allowances due and to become due, and, in any such case in 
which such confinement so authorized is less than three months, a 
court may adjudge, in addition to such discharge and forfeiture. 
confinement at hard labor for three months. 

SEC. 2. A court may, upon his conviction Upon one arraignment of 
two or more offenses for none of which dishonorable discharge, con
finement at hard labor and forfeiture of all pay and allowances due 
and to become due is in Article I of this order or by the custom of 
the service authorized, but the !l.~gregate term of confinement at hard 
labor for which, as authorized in said article or by the custom of the 
service, without substitution. equals or exceeds six months, adjUdge 
against a soldier, in addition to the confinement at hard labor, without 
substitution,. authorized in said article or by the custom of the service 
for the offense or offenses of which he is convicted. dishonorable dis
charge and forfeiture of all pay and allowances due and to become due. 

ARTICLE VII. 

EFFECT AND APPLICATION OF THIS ORDen. 

SECTION 1. This order prescribes the maximum limit of punishment 
for each of the offenses therein specified, and thus Indlcates an ap
propriate punishment for an offense which is attended by aggravating 
circumstances. Evidence of previous convictions admitted under Ar
ticle V of this order may always be considered in determining the 
proper measure of punishment; but evidence of previous convictions of 
offenses materially less grave than the offense or offenses for which 
sentence is to be adjudged is not to be regarded as in Itself justifying 
a sentence of maximum severity. In every case in which the pre
scribed 01' customary ma.x:imum penalty exceeds confinement at hard 
labor or forfeiture of pay for 10 days and in which the offense Is 
not attended by aggravating circumstances the punishment will be 
graded down according to the circumstances of the offense; and if 
for Ilny reason the court-martial fails so to grade down the puniSh
ment, it will be the duty of the reviewing authority to do so. 

SEC. 2. Offenses not herein prOVided for remain punishable as au
thorized by statute or the custom of the senice; but, in cases .for which 
maximum punishments are not prescribed, courts will be guided by the 
limits of punishment prescribed for closely related offenses. 

SEC. 3. Dishonorable discharge, in itself a severe punishment, should 
be adjudged rmd approved only when it is clear that the accused should 
be separated from the service or that he should be required to undergo 
a pel'iou of reformatory discipline before he can again be permitted to 
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serve In an organization composed of honorable men. When the ac
cused is relatively young and his record, except for the offense of 
which he stands convicted, Is good, the reviewing authority should, in 
the exercise of his sound discretion, suspend the execution of the dis
honorable discharge, to the end that the offender may have an oppor
tunity to redeem himself in the military service; but he should not 
suspend the execution of the dishonorable distharge in any case ot 
conviction of an offense involving that degree of moral turpitude which 
disqualifi£>s for further military service. 

SEC. 4. The reviewing authority should suspend the whole of a 
sentence when it appears to him that such action will promote the dis
cipline of his command. 

ARTICLE VIII. 

ADMINISTRATI\'E RULES. 

SECTION 1. Hard labor without confinement, when imposed as a pun
ishment, shall be performed in addition to other duties which fall to 
the soldiel', and no soldier shall be excused or relieved from any mili
tary duty for the purpose of performing hard labor without confine
ment which has been irnposeo as a punishment, but a sentence imposing 
such punishment shall be considered as satisfied when the soldier shall 
have performed hard labor during available time in addition to per
forming his military duties. 

SEC. 2. Pay detained pursuant to the sentence of a court-martial 
will be detaiued by the Government until the soldier is discharged 
from the service or mustered out of active Federal service. 

ARTICLE IX. 

DATE ON WHICH OPERATIVE. 

This order shall become operative on February 4, 1921, as to 
offenses committed on and after that date and as to criminal acts 
committed prior to that date whose maximum punishment was not 
prescribed in the Executive order of December 15, 1916. The Execu
tive order of December 16, 1016, published in the Manual for Courts
Martial, 1917, prescribing limits of punishment, shall remain operative 
as to offenses committed be:£ore February 4, 1921, except as to criminal 
acts whose maximum punishment has been decreased by this order, 
which will not be followed by severer punishment than is hereinbefore 
prescribed. 

WOODROW WILSON. 
THil \VHITE HOUSE, 

December 10, 1920. 
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CHAPTER XIV.
 

COURTS-MARTIAL-PROCEDURE OF SPECIAL AND 
SUMMARY COURTS AND PROCEDURE ON REVI
SION. 

Section I. courts-martial,: 'a&"c. 
350. Procedure ._________ 287 

Section II. Summary courts-martial: 
351. Procedure (a) to (j)_______________________________ 287 

Section III. Procedure Cln revision: 
352. Of general or special courts-martiaL______________ 289 
353. Of summary courts-martiaL________________________ 290 

SECTION 1. 

SPECIAL COURTS-MARTIAL. 

350. PRocEDuRE.-The procedure of and before special 
courts-martial will, so far a~ practicable, be identical with 
that prescribed for general courts-martial. 

SECTION II. 

SUMMARY COURTS-MARTIALj 

351. PJWCEDuRE.-(a) The summary court will be opened 
at a stated hour daily, except Sundays, for the trial of such 
cases as have been properly referred to it for trial. Trials 
will be had on Sunday only when the exigencies of the 
service make it necessary. 

(b) The summary court will at the beginning of each 
trial, in the order of such trial, give to and enter in the 
proper place on the charges in the case a serial number. 

(c) The procedure of and before summary courts-martial 
will, so far as practicable, be identical with that prescribed 
for general courts-martial. In the trial of a case the SUIll 

mary court represents both the Government and the accused. 
He will see to it that the interests of both are fully con
served. 

21358°--20----19 
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~ 351 CHAPTER XIV. 

(d) When the accused pleads guilty he will
(1) Explain to him (a) the elements constituting the 

offense to which he has pleaded guilty, and (b) the max
imum punishment therefor. 

(2) Ask bim whether he fully understands (a) that 
by pleading guilty thereto he admits all the elements 
of the crime or offense, and (b) that he may be punished 
as explained to him. (For form see AIJpeniiix 9, infra.) 
The report Qf trial will show that s11eh explanation was 
made. (See Appendix 12, infra.) 

In any such case he will also,in the manner below stated, 
make such impartial investigation as the doing of justice 
may appear to require. 

(e) In the absence of a pl~a of guilty he will make a fnll, 
thorough, and impartial investigation of both sides of the 
entire matter before him. On behalf of the accused he will 
obtain the attendance of, swear, and examine such witnesses, 
and will obtain such other evidence, documentary and other, 
as may tend to disprove or negative guilt OT such allega
tions, or explain the acts or omissions charged, or show ex
tenuating circumstances or establish good character. He 
will permit the accused fully to examine all witnesses that 
appear, and will, to the fullest extent, aid him in making 
such examination. He wi1l, in every proper way, encourage 
and aid the accused in making his defense. In all cases he 
will extend to the accused full opportunity to testify in 
his own behalf and to make a statement in denial, in ex
planation~ or in extenuation, and will, before arriving at a 
finding, assure llimsel:f, hy inquiry of the accused, that he 
has no further testimony to offer and no furtherstatemellt 
to make. 

(i) If the accused does not testify frI make any statement in 
his own hehalf, the summary court will explain to him that he 
may testify in his own behalf if he so desire,or may make an un
sworn statement to the court in denial, in explanation, or in ex
tenuation of tne offense with which he stands charged. (See 
Form 4, Appendix 9.) The report of trial will show that such 
explanation was made. (Par. 215, infra.) 
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COURTS-MARTIAL~PROCEDURE OF COURTS. *IT 352 

(g) Having done so, he will, as soon as the trial is con
eluded, arrive at his findings and record them in the proper 
place on the charges. 

(7£) In the event of conviction he will consider the evi
dence of previous convictions, if any, referred to him. 

(i) In any case of conviction he will, as soon as trial is 
concluded, impose sentence and record it in the proper place 
upon the charges. 

(j) In the event of a finding of not guilty of all the 
charges and specifications he will record an acquittal instead 
of a sentence, and immediately announce it ill open court. 
(A. W. 29.) 

(k) Having recorded his findings and an acquittal or sen
tence, he will subscribe his name, rank, and organization 
as summary oourt, and then without delay transmit the 
record of trial to the appointing authority. 

SECTION III. 

PROCEDURE ON REVISION. 

352. OF GENERAL OR SPECIAL COURTS-MARTIAL.-The pro
cedure of general or special courts-martial when recOllVencd 
for the purpose of revising their action or correcting their 
records will in general be as indicated by the form of record 
of proceedings on revision. (See Appendix 10 and par. 364, 
infra.) The members of the court who participated in the 
findings and sentence, together with the trial judge advocate 
and assistant trial judge advocate, if any, and~xcept in 
those rare cases where a sentence which, under paragraph 332a, 
supra, was not announced in open court is directed to be recon
sidered by the court-the defense counsel of the court and as
sistant defense counsel, if any, will assemble and the court 
will meet. It is not ordinarily necessary that the accused 
or his individual counsel, if any, be present, but except in rare 
cases there is no objection to their presence, and there may 
be cases in which the presence of the accused and of his indi
vidual counsel, if any, should be required by the court. The 
trial judge advocate will read to the court the indorsement 
of the appointing authority returning the record and,di

28.9 



~ 353	 CHAPTER XIV. 

recting the reconvening, or if the record of trial by a 
special court-martial has been returned to him orally for 
revision, may state briefly to the court the views of the 
appointing authority as communicated to him. The court 
is then closed, considers and takes action upon the matter 
before it, is opened, and adjourns. As the action so taken 
is entirely corrective, a case will not be reopened by the 
calling or recalling of witnesses or otherwise. 

"No authority shall return a l'ecord of trial to any court-
martial for reconsideration of

(a) An acquittal; or 
(b) A finding of not guilty of any specification; or 
(c) A finding of	 not guilty of any charge, unless the 

record shows a finding of guilty under a specifica
tion laid under that charge, which sufficiently 
alleges a violation of some article of war; or 

(d)	 The sentence originally imposed, with a view to in
creasing its severity, unless such sentence is less 
than the mandatory sentence fixed by law for the 
offense or offenses upon which a conviction has 
been had. 

And no court-martial, in any proceedings on revision, shall reo 
consider its findings or sentence in any particular in which a 
return of the record of trial for such reconsideration is herein
before prohibited." (A. W. 40.) 

353. OF SUMMARY COURTS-MARTIAL.-What has been said 
in respect to the procedure on revision by general or special 
courts-martial will, so far as applicable, govern such proce
dure by summary courts-martial. (See also par. 365, infra.) 
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354. RECORD REQUIRED-How AUTHENTICATED.-Each gen
eral court-martial shall keep a separate record of its pro
ceedings in the trial of each case brought before it, and such 
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record shall be authenticated by the signature of the presl
dent and the trial judge advocate, but in case the record can 
not be authenticated by the president and the trial judge advo
cate, by reason of the death, disability, or absence of either 
or both of them, it shall be signed by a member in lieu of the 
president, and by an assistant trial judge advocate, if there is 
one, in lieu of the trial judg'e advocate, otherwise by another 
member of the court. (A. W. 33.) 

355. 'VIlAT THE RECOTID Is AND BY 'V-ROlII PRF.,PAnED..-The 
legal record of a court-martial is that l~ecord which is finally 
approved and adopted by the court as a body and authenti
cated by the signatures of 5ts president and the ti'ial judge 
advocate. The record is prepared by the trial judge advo
cate under the direction of the court, and in consultation with 
the defense counsel of the court to whom it is sUDrclitted (except 
findings aildsentence in cases where the same are not all
nounced) for examination before sig'nature, but the court as a 
\vholeis responsible for it, and the instrument which it 
approves as such is its record, however the same may have 
been made up. It is immaterial to the sufficiency of a record 
whether thB samB was kept or written by the trial judge 
advocate or by a clerk or a reporter, acting under his 
direction. 

355a. Carbon Copy of the Record.-Whenever a record of a 
trial by general court-martial is to be typewl'itten by a repcrter 
(see ::Par. 117, supra), a carbon copy will always be prepared, and, 
if not -desired by the l1ccu~ed {see Par. 366 (b), infra),· will be 
forwarded, with the record, to the reviewing authority. 

35G. SEPARATE RECOP.D.-'Where several cases are tried by 
the same court the record of each case should not only be 
complete and independent in itsel:£ and as much an entirety, 
hoth in form and in substance, as if it were the only case 
tried, but should contain all that is essential to an original 
nnd independent official paper, and should be so perfected 
as to leave no material detail to be supplied from any pre
vious or other record. 'Where sentence is pronounced the 
record should contain everything neCBssary to sustain it in 
fact and in law. 

357. CONTENTS OF RECoRD.-(a) In Genel'al.-The record 
of proceedings of a general court-martial will in each case 
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show that all statutory requirements incident to that ca,se 
have been complied with; will state a complete history of the 
procceedings, reb'11lar and irreguhl,r, had in open court in that 
case; and will set forth the material conclusi0llsarrivedat 
.ill both. open and closed sessions. The only acts of thecoUl't 
or members not properly stated ,or set forth in the reoord 
of trial are the discussions, votes, etc., had while the cOltrt 
,ms closed· for deliberation upon a challenge, or upon the 
findings or sentence. Such discussions, etc., are no part of 
the formal n~cord, and, as to votes and opinions of particular 
members upon a challenge or upon the .findings or sentence, a 
statement of these is precJuded by A. W. 19. It is, in fact, 
only the result ofu deliberation in closed session that is to 
be ent.ered upon t11e record ; except thai; it must app.ear there
from that 'such result was reached by th~ concurrence of the 
number <Jfvotes Tequirea, as the case may he, by the fortyAhird 
article of war. 

(b) In Detail.-The r-ecord ()£ proceedings in each case 
will sh0w, among other things, each in its proper place: 

1. A brief of itself in the prescribed form. (See Appendix 
10, infra.) 

2. An index of itself "in the prescrihed form. (See Appen
dix 10, infra.) 

3. ;Whether a carbon copy of the record of trial was pre
pared and, if so, the disposition made thereof. (:See pars. 117 
and 355a, sllpra,and 366(b), infra.) 

4. The place ,and date of each me-eting ·of the court. 
5. The fact and hour {)fea,ch meeting. 
6. The number, date, source, .and a copy of the order ap

pointing the court, and of each amendatory order, each 
stated at the proper ph-ee in the record ·of trial. 

7.' Tale fact of the presence and the name, rank) and or
ganization of each member, including (and 'So designating) 
the law member, if present, the trial judge advocate, thfl as
sistant trial judge advocate, the defense counsel, the assistant 
defense counsel, and. the individual counsel for the accused, if 
there be one, present at the assemhling of the court, and at 

:BillY proceedings in revision. 
8. The fact of the presence and tile name, rank, and OT

ganization of each new member (including law memb€r)~ new 
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trial judge advocate or assistant trial judge advocate, or D.ew 
defense counselor assistant defense counsel, who begins to 
participate therein, together with citation of the authority 
for his so doing. 

9. The fact of the absence and the name, rank, and or
ganization of each member, including the law member, and of 
the trial judge advocate or assistant trial judge advocate, or 
defense counselor assistant defense counsel, absent at the as
sembling of the court or at any reassembly after recess or 
adjournment, or at any proceedings' in revision, together 
with a statement of the reason for such absence. 

10. That the accused was given opportunity to introduce 
individual counsel, and the action thereon. 

11. That the defense counsel and assistant defense counsel (or 
at leastone of them at all times) were present during all the 
open sessions of the court in the case (unless excused at the ex· 
press request of the accused, under par. l07(b), supra, in 
which case that fact will be stated in the record) ; and that the 
accused and his individual counsel, if any, were present dur
ing all the open sessions of the court in his case (except 
during proceedings in revision in which it will be shown 
whether or not they were present; and, in those rare cases in 
which, under paragraph 352 supra, their presence is improper 
during revision proceedings, the record will show their absence 
during such proceedings). 

12. The name (and if in the military service, grade, and or· 
ganization) of each peTson who acted as reporter during any 
part of the trial, and that each such person was sworn. 

13. The name, rank, and organization of each member 
present who, during the trial, was challenged by either party, 
or who announced himself as, or was alleged to be, ineligible 
to sit as a member, together with the alleged reason therefor, 
and the action had thereon. 

14. The name of each person, if any, who acted as inter
preter during any part of the trial, and that each such 
person was sworn. 

15. That the accused was informed of his right to demand 
a copy of the record of his trial, and was asked whether or 
not he desired a copy thereof, together with his answer 
thereto. 
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16. That the order appointing the court and each amend
atory order was read to the accused in court, and that he 
was given opportunity to challenge each member of the 
court (including an opportunity to exercise his right to one 
peremptory challenge in accordance with the provisions of A. W. 
18) who sat as such during any part of the trial in his case, 
and the action had thereon. 

17. That each member of the court who sat as such during 
any part of the trial of the case and each trial judge advo
cate and assistant trial judge advocate who appeared before 
the court in the case was sworn. 

18. The several charges and specifications upon which the 
accused was arraigned, including the signature and the oath 
thereto, by the person preferring them, required by A. W. 70. 

19. The name, grade, and organization of the person who 
subscribed the charges and swore to them. 

20. The pleas of the accused to the several specifications 
and charges upon which he was arraigned. 

21. In a proper case, that the law member if present, or 
otherwise the president, advised the accused of his legal right 
to plead the statute of Emitations. 

22. That after a plea of guilty the law member if present, 
or otherwise the president, in substance in the form prescribed 
in Appendix 9, infra

(a)	 Explained to the accused (1) the elements con
stituting the offenses to which he pleaded 
guilty; and (2) the maximum punishment for 
each sueh offense; and also 

(b)	 Asked the accused if he fully understood (1) that 
by pleading guilty thereto he admitted all the 
elements of the crime or offense; and (2) that 
he may be punished as explained to him. 

23. The answers of the accused thereto, and the action, if 
any, had thereon. 

24. That the trial judge advocate read to the court the 
paragraphs of the Manual for Courts-Martial that set out 
the gist of the offense or offenses charged (stating specifically 
which paragraphs and parts of paragraphs were so read). 

25. That the several witnesses were sworn. 
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26. In a proper case, that the law m~lIliber if pre-sent, or 
otherwise the president, advised a witness ignorant of his 
rights that he might decline to answer any question when~ 

11is answer might tend to incriminate him, Qr to answer any 
question not material to the issue when such allswer might tend 
to degrade him. (A. W. 24.) 

27. That each witness recalled to testify was cautioned, 
upon being so recalled, that he was still under oath. 

28. That, if the accused was sworn as a witness, he was 
so sworn at his own request. 

29. The questions propounded and the answers given by 
each of the several witnesses, as nearly as possible in the 
language used. 

30. That the accused was given full opportunity to ex
amine each witness called or recalled for the defense, and to 
cross-examine each witness called 01' recalled by the prosecntion 
or by the court. 

31. The fact of the introduction of each deposition and 
other paper received in evidence by the court and what puts 
were offered by either side, or were not offered, or were ex
cluded, and that it is appended to the record properly marked. 

32. The exact and entire text read to the court by the 
l)rosecution or defense from any publication, together with 
the title of the publication, the edition thereof, and the 
proper page {or paragraph or section) number. 

33. In a proper case, that the accused had no testimony, 
or no further testimony, to offer, or no statement to make, 
or both. 

34. That when tIm accuseu did not testify or make a 
statement the law member if present, or <ltherwise the presi
dent, explained to him in open court in substantially the form 
presClihed in Appemiix9, infra, that he might testify in his 
own behalf i£ he so desired; or might, without being sworn, 
make a statement in denial, in explanation, or in extenuation; 
or might do both. 

35. Each motion, objection, argument, statement, etc., 
made in open oourt, and the action, if any, ha,d thereon. 

36. The fact of each dosing of the court. 
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37. The :fact of each opening of the court, and that the 
members (inclnding, and so desigRating, the law member), trial 
judg'e advocate, assistant trial judge adyocate, .defense counsel, 
assistRntdefense cOllnsel, the accused and his intlividual coun
sel, if any, and the reporter, if any, were present when the 
court was opened (without, however, repeating their names, in 
recording any reopening, except where necessary becau.s.e of 
CD:l.'Iuges or absences)• 

.38. If a note was made of recess taken, that the members 
(il1'3luding, and so designating', the law member), the trial judge 
advocate, assist:1nt trial judge advocate1 defense counsel, as
sistant d·efense counsel, the accused and his individual counsel, 
and the reporter, if any, were present when the court again 
proceeded to business. 

39. In a joint trial, that each and everyone of the several 
ftccused was accorded each and every right and privilege 
he would enjoy if triedseparatelYi and, as to eachaccuse~ 

proper findings and sentence or Requital. (The end here 
sought, however, will, so far as practicable, be attained by 
the use of appropriate g-eneral language without unduly 
burdening the record with :repetiti<Hls.) 

40. The findings on each of the several specifieations and 
~harges not disposed or as a result of a special plea. 

41. The fact that each finding, as to €a£h specification, and. 
also as to each charge, was determined by secret written ball1'lt. 
(A. W. 31.) 

42. That, after the findings, the court was opened for the 
purpose of receiving evidence ()f previous convidions, and 
its action. 

43. That the .statement of aecused'sserviee, as shnwn on the 
charge sheet, was thereniPon l'ead to him by the trial judge advo
cate, and he was asked wh-etherit was correct, (lr whether he had 
any statement,Qrcorrection, to mak-econceming it, and his 
answers thereto. 

44. In ease ·of receipt by the court ()f evideneeo£ previ()us 
c()nvictions, that a copy of each is appended to the l'cc()rd, 
properly marked. 

45. In ease of the receipt ofevidenee of previous convictions, 
that the accused was asked whether the evidence ofsncib. 
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previous convictions was correct, and whether he had any 
statement to make in explanation or extenuation thereof, or in 
relation thereto, and his answers. 

46. The sentence, acquittal, or other action finally taken, 
and that the same were (or were not) announced in open court; 
and, if not so announced, the reasons therefor. 

47. In case of conviction of an offense for which the death 
penalty is made mandatory by law, that all of the members 
of the court present at the time the vote was taken concurred 
in such findings of guilty, both as to the specification and also 
as to the charge. (A. W. 43.) 

48. Ai, to every other finding of guilty, whether upon a specifi
cation or a charge, that two-thirds of the members of the court 
present at the time the vote was taken concurred therein. 
(A. W. 43.) 

49. In case of a sentence to suffer death, that all of the 
members of the court present at the time the 'Vote was taken 
concurred in the sentence. (A. W. 43.) 

50. In case of sentence of life imprisonment or to confinement 
for more than 10 years, that three-fourths of the members of the 
court present at the time the vote was taken concurred therein. 

51. In case of any sentence other than death, life imprison
ment, or confinement for more than 10 years, that two-thirds of 
the members of the court present at the time the vote was taken 
concurred therein. (A. W. 43.) 

52. The adj oUTnment. 
53. That the trial judge advocate, or in a proper case, the 

assistant trial judge advocate, subscribed each day's pro
ceedings. 

54. That the president and the trial judge advocate; or, in 
a proper case, the president and an assistant trial judge ad
vocate; or, in a proper case, a member in lieu of the president, 
and the trial judge advocate j or, in a proper case, a member in 
lieu of the president, and the assistant trial judge advocate; or, 
in a proper case, a member in lieu of the president, and another 
member in lieu of the trial judge advocate if there is no assist· 
ant trial judge advocate j or, in a proper case, a member in lieu 
of the president, and another member in lieu of both the trial 
judge advocate and assistant trial judge advocate if both are 
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unable to authenticate the record, subscribed the record. In any 
case where the record is subscribed by a member in lieu of the 
president, or by the assistant trial judge advocate or another 
member in lieu of the trial judge advocate, or by another member 
in lieu of both the trial judge advocate and assistant trial judge 
advocate, the facts which make such action proper will appear in 
the record by the signature, as follows: 

Name and rank. A member in lieu of the president, be
cause of his (death) (disability) (absence). 

Name and rank. Assistant trial judge advocate, because 
of (death) (disability) (absence) of trial judge advo
cate. 

Name and rank. A member in lieu of trial judge advo
cate, because of his (death) (disability) (absence). 
(This to be used where no assistant trial judge advocate 
was appointed for the court.) 

Name and rank. A member in lieu of trial judge advo
cate and assistant trial judge advocate, because of 
(death) (disability) (absence) of trial judge advocate, 
and of (death) (disability) (absence) of assistant trial 
judge advocate. 

55. In case the trial judge advocate has recorded the find
ings and sentence with a typewriter, then a certificate that 
he recorded the findings and sentence of the court, in those 
exceptional cases only, where the sentence has, under the pro
visions of paragraph 332aJ supra, been directed by the court 
not to be announced in open court. 

56. Appended to the record (but not as exhibits, except where 
received in evidence at the trial), and securely bound with it, 
will be

(1)	 The original counterpart of the charges upon which 
is indorsed

(2)	 The order referring the case for trial; together with 
one copy of each of

(3) The report of the investigating officer, with
(4)	 The summaries of the testimony of the witnesses, 

and the report, if any, of the medical officer, on the 
preliminary investigation, and all other accompany
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ing documents and inclosures and indorsements 
thereon, and including

(5)	 The report of the staff judge advocate under para
graph 7Gb, supra, and

(6)	 The report of any medical board c01!-vened either 
under paragraph 76c or paragraph 219d, supra. 

57. Where the trial was a rehearing of the case there will 
also be similarly appended the record of trial on the prior hear
ing or hearings, including the original order referring the case 
for such rehearing, together with all other papers and docu
ments l'eferred to the trial judge advocate under paragTaph 
377a, infra. 

(c) Record of Revision.-Subject to the modifications in
dicated by the form of proceedings in revision, Appendix 10, 
infra, the foregoing will, so far as applicable, govern in reo 
spect to such proceedings. 

(d) Olemency Recommendation.-A recommendation to 
clemency will not be embodied in the record proper, but 
will be bound into the record immediately after the exhibits. 
(See par. 332.) 

SECTION II. 

SPECIAL COURTS-MARTIAL. 

358. FORM AND SUBSTANCE.-(a) Except as otherwise in
dicated by the form for record of trial by special court, or 
elsewher€, the requirements in respect of the form and sub
stance of such records are in general the same as fDr records 
of trial by general courts-martial. (See form, Appendix 11.) 

(b) Neither oral testimony received by the court nor state
ments or arguments made will be recorded unless herein spe
cifically required, or ordered by competent authority (seB 
par. 154 (d)); but (except in cases where the testimony is 
ordered recorded) a brief written summary of the testimony 
(including at length any qaestions to which objection is made, 
and the action of the conrt thereon, whether sustaining or over· 
ruling the objection, and the answers thereto, if answered) of 
each witness (and of the accused, if sworn as a witness), and 
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also <if any statements or al~gUlllents, will be made in open court 
by the president, or by {)ne ·of the other members under the direc
tionof the president, and will be made a. part of the record. 

(0) Documentary evidence received by the court, the orig
inals of whi.chcan properly be appended to the record, such 
as depositions, letters, canceled checks, if not req.uired else
where, and other documents, and .also any written statement or 
argument made. by or on behalf of the accused, And any rec
ommendations to clemency.., and other similar pUl)ers, will 
be so appended. 

(d) Copies .of writings received in evidence, the originals 
of which can not properly be appended to the record, such 
as certificates of discharge, recommendations as to character, 
and similar papers will be so appended. 

(e) If a special plea is made, and upon any challenge or 
motion, the record will set out in full the proceedings had 
thereon, including all testimony taken thereon and state
ments made relative thereto, as well as the dispflsition 
thereof made by the court. 

(f) Evidence of previous convictions, if any, will not he 
appended to the record,but will be returned by the trial 
judge advocate with the r~coTd of trial to the appointing 
authority. 

(g) If the findings and sentence or .acqUittAl are announced in 
-open conrt no certificate that the trial judge advocate rccoTded 
typewritten findings or sentence is required. 

(h) The record will, at the end, contain sufficient space 
for the action of the reviBwing authority. If necessary for 
this purpose, an extra sheet will be included. 

359. NUMBER OF COPIEs.-Oneoopy only of the record will 
be prepared, except in cases where the testimony is ordered 
recorded, when a carbon copy will be prepared for, ana de
livered to, the accused, upon his request, in the same manner 
prescribed in the case of a general cDurt-martial. (See pars. 
117 and 357 (b)3, supra, and 366 (b), infra.) 

360. NOT INDEXED-Exceptions.-The record will Dot be 
indexed, except in cases where the testimony is ordered re
corded, when it wi1llJe indexed in the same manner as the record 
of a general court-martial. (See par. 357 (b) 2, supra.) 
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360a. The testimony will ordinarily be ordered recorded, and 
the employment of a reporter authorized, in cases where the 
seriousness of the charges, or other circumstances, such as the 
liability of the accused to be deprived of a valuable military 
status, warrant it in the opinion of the appointing authority. 

361. BRIEFED.-The record will be briefed as prescribed 
for the record of a general court-martial. 

362. BOUND.-The record will be securely bound. The 
method of binding is not prescribed, but it must be such as 
will securely fasten together all the leaves and parts that 
comprise the record. Easily removable clips or paper fas
teners will not be used for this purpose. 

SECTION III. 

SUMMARY COURTS-MARTIAL. 

363. FORM AND SunsTANcE.-The requirements in respect 
of the form and substance of records of trial by summary 
court are indicated in the form for record of trial by sum
mary court. (See Appendix 12, infra.) Except as otherwise re
quired by Paragraphs 215 and 351 (d) and (f), supra, and by the 
note to Paragraph 43, supra, or indicated by the form of record of 
trial in Appendix 12, the pleas, findings and sentence or ac
quittal only are required to be 'recorded and subscribed by 
the summary court as such. The action of the commanding 
officer on the record, with date and his signature, completes 
the record. 

SECTION IV. 

CORRECTION OF RECORDS OF TRIAL. 

364. RECORDS OF GENERAL OR SPECIAL COURTS-MARTIAL.
A record of trial by general or special court-martial, which 
by reason of omission, error, or other defect is substantially 
incomplete or incorrect, or which in the opinion of the ap
pointing authority shows improper action by the court, may 
be returned by the appointing authority to the president of 
the court {but see A. W. 40, and par. 352, supra), directing 
that the court be reconvened for such action as may be ap
propriate. In any such case the defective part of the record 
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will be left unchanged and without erasure or interlinea
tion, and the record of proceedings in revision will show 
specifically, ordinarily by page and line, the part of the 
original record that is changed and the change made. (See 
par. 352, and Form for Revision of Record, Appendix 10, infra.) 

365. RECORDS OF SUMMARY COURTS-MARTIAL.-A record of 
trial by summary court which by reason of omission, error, 
or other defect, is substantially incomplete or incorrect, or 
which, in the opinion of the appointing authority, shows 
improper action by the court (but see A. W. 40, and par. 352, 
supra), may be returned by the appointing authority to the 
summary court for such action as may be appropriate. (See 
par. 353.) 

SECTION V. 

DISPOSITION OF RECORDS OF TRIAL. 

366. By TRB.L JUDGE ADVOCATE.- (a) Original Record.
The trial judge advocate of a court-martial shall, with such 
expedition as circumstances may permit, forward to the 
appointing authority, or to his successor in command, the 
original record of the proceedings of the court in the trial 
of each case. The record should be forwarded as an inclo
sure to a letter of transmittal from the trial judge advocate, 
returning to the appointing authority the charges and other 
papers referred to him, and forwarding at the same time the 
required copy of the reporter's voucher. The original record 
of the proceedings of a general court-martial appointed by 
the President will be sent by the trial judge advocate directly 
to the Judge Advocate General of the Army. 

(b) Oarbon Oopy.-The trial judge advocate of a general 
court-martial, or of a special court-martial where the testimony 
has been ordered recorded, shall, if the accused so desires, de
liver or cause to be delivered to the accused personally, the car
bon copy, when one is prepared (see pars. 355a and 359, supra), 
of the record of his trial, after it has been corrected, com
pleted, and certified as a true copy (except as to findings and 
sentence, in the exceptional cases where the same are not an
nounced in open court); and except as to exhibits not copied; 
and will take, and forward to the convening authority with the 
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record of trial, the receipt of the accused therefor; or, in case the 
accused declines to sign such receipt, the affidavit thereto of the 
person making such delivery, stating the time and place thereof, 
and that the accused personally declined to sign such receipt, will 
be so forwarded to the convening authority. 

367. By APPOI1\TTING AUTHORITY.-(a) Records of Trial 
by Oeneral Oourts-Martial.-After having been acted upon 
by the office:r; appointing the court, or by the officer com
manding for the time being, and by the confirming authority, 
if there be one, the record of each trial by general court
martial, with the decisions and orders of the appointing 
authority made thereon, and of the confirming authority, if 
any, will be transmitted direct to the Judge Advocate Gen
eral of the Army, accompanied by the statement of service, 
if there be any, and by the receipt of the accused, if any, for a 
copy of the record, or affidavit, if any, of delivery of a copy to him, 
and one original counterpart of the charges; the report, if any, of 
the psychiatrist or medical officer under paragraph 76a, supra; 
the report of th.e medical board, if any; the summaries of the 
evidence on preliminary investigation, and the report of the 
investigating officer with all indorsements thereon, inclucling 
forwarding indorsements of the commanding officer and of all 
intermediate commanders; the report of the staff judge advocate 
to the appointing authotity, under A. W. 70, and the order of 
reference for trial; and also by the report or review of the staff 
judge advocate upon the record of trial under A. W. 46, and by 
five copies of the order, if there be any, promulgating the 
result of the trial. 

(0) Records of Trial by Special Ooul,ts-Martial.-After 
having been acted upon by the officer appointing the court, 
or by the officer commanding for the time being, the record 
of each trial by sp.ecial court-martial, accompanied by an 
order publishing the result of the trial, and by one original 
counterpart of the charges; the rep.ort of the investigating officer, 
with the summary of the evidence on the preliminary investiga
tion; the report, if any, of the psychiatrist or medical office1' j the 
report, if any, of any medical board and all indorsements and 
other accompanying papers; and the order of reference for trial; 
and, if any, the receipt of the accused f(}r (or affidavit of delivery 
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to him of) a copy of the record, will be forwarded ordinarily 
without indorsement or letter of transmittal, to the officer 
exercising general court-martial jurisdiction over the com
mand, there to be filed in the office of the staff judge advocate 
until the completion of the accnsed's sentence, whereuJlon it will 
be forwarded by the staff judge advocate direct to the Judge 
Advocate General for permanent file. (A. W. 36.) 

(0) Records of Trial by Summary Oourts-Martial.-The 
several records of trial by summary courts-martial within a 
command shall be filed together in the office of the com
manding officer and ~hall constitute the summary-court rec
ord of the command. 

(d) Reports of Trial by SU'TfIImary 0 ourts-Martia,l,-The 
report of trial by summary court (copy of record of trial) 
will, with the least practicable delay after action has been 
taken on the sentence, be completed and transmitted to the 
officer exercising general court-martial jurisdiction over 
the command, there to be filed in the office of the staff judge 
advocate until the statistical information in it required for 
the annual report of the staff judge advocate have been se
cured, when it may be destroyed. (A. W. 36.) 

SECTION VI. 

LOSS OF RECORDS OF TRIAL. 

368. ACTION TO BE TAKEN.-When, prior to action by the 
reviewing. authority, a record of trial by court-martial is 
lost or destroyed, a new record of trial in the case will, if 
practicable, be prepared and will become the record of trial 
in the case. Such new record will, however, only be pre
pared when the extant original notes or other sources are 
such as to enable the preparation of a complete and accurate 
record of the case. In any case of loss of a record of trial 
by court-martial the summary court, trial judge advocate, 
or other proper person will fully inform the appointing 
authority as to the facts and as to the action, if any, taken. 
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SECTION 1. 

ACTION ON THE PROCEEDINGS. 

369. REVIEWING AUTHORITY.-The term reviewing au
thority is employed to designate the officer whose province 
and duty it is to take action upon the proceedings of a court
martial after the same are terminated, and, when the record 
is transmitted to him for such action, to approve or disap
prove the sentence. This officer is ordinarily the com
manderwho has convened the court. In his absence, 
however, or where the command has been otherwise changed, 
his successor in command, or, in the language of A. W. 46, 
,: the officer commanding for the time being" is invested (by 
that article) with the same authority to pass upon the pro
ceedings and order the execution of the sentence in a case of 
conviction. (Digest, p. 554, XIV, A, 1.) The term "ap
pointing authority" is sometimes employed to denote the 
reviewing authority, but the latter term is the more correct 
one. 

370. Review by Staff Judge Advocate.-" Under such regu
lations as may be prescribed by the President, every record of 
trial by general court-martial or military commission received 
by a reviewing or confirming authority shall be referred by him, 
before he acts thereon, to his staff judge advocate or to the Judge 
Advocate Genera!." (A. W. 46.)' The staff judge advocate or 
one of his assistants will prepare a written review, or report, as 
circumstances may require, in each case of conviction by gen· 
eral court-martial or military commission. Such review or reo 
port is intended primarily to advise the reviewing or confirming 
authority as to the essential features of the case and as to the 
action that he should take thereon. Where the evidence in 
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support of each specification upon which the accused is convicted 
is clear and conclusive and there are no errors or irregularities 
which may be regarded as affecting the substantial rights of the 
accused or as invalidating the sentence in whole or in part, a 
review will not be required, but a report to that effect will be 
sufficient. When the evidence in support of a specification is 
weak or conflicting, or where the evidence for the defense tends 
to weaken the evidence for the prosecution or to disprove the 
allegations in the specification, a review will be prepared and 
all the material evidence relating to the specification will be 
weighed; and the reviewer will state his opinion, both as to 
the weight of evidence and any error or irregularity that may 
be involved, and as to whether or not the finding of guilty should 
be approved, together with his reasons for such opinion. Where 
the accused has been convicted, however, upon other specifica
tions upon clear and conclusive evidence it is sufficient that the 
reviewer state that fact with reference to such specifications in 
the review. 

The review will contain a statement of such errors as may 
have been committed to the prejudice of the accused in the 
course of the trial or in the preparation of the record, and all 
such irregularities as may have affected the validity of the 
proceedings or sentence. Each of such errors or irregularities 
will be carefully weighed in the review for the purpose of in
forming the reviewing authority whether he should or should 
not, in view of the provisions of the thirty-seventh article of 
war, hold the sentence invalid or direct a rehearing; and the 
reviewer will expressly state as to such errors or irregularities 
whether or not in his opinion the sentence or any part ther~ 

should be held invalid 01' whether or not in his opinion a rehear
ing should be directed. When reference is made to any error 
the page of the record which discloses such error will be cited, 
and, when testimony is referred to, the name of the witness giv
ing such testimony and the page on which the same is recorded 
will be cited. 

The judge advocate making a report or review will begin the 
same by stating the place and dates at which the accused (stat
ing his name and age) was tried, and the sentence that was 
adjudged, and will then set forth the charges and specifications, 
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either verbatim or in substance, as may be thought best, upon 
which the accused was convicted. After such remarks as may be 
necessary in view of the above paragraphs of this regulation the 
officer making the review or report will make specific recom
mendation as to the sentence, either (a) that the sentence be 
approved or disapproved in whole, or (b) that it be approved in 
part, or (c) that a rehearing be directed, giving his reasons for 
his recommendation in each case; and the report or review will 
conclude with a draf.t of the action to be taken by the reviewing 
authority \vhich the officer making the report or review rec
ommends. (See par. 339.) The report or review will be signed 
by the officer making the same. If sig'ned by an assistant staff 
judge advocate, the staff judge advocate will indorse thereon 
either (a) his approval or (b) his disapproval, with his reasons 

_therefor, and will incorporate in his indorsement of disapproval 
a draft of the action to be taken by the reviewing authority 
which he recommends. 

The signed copy of the report or review will be transmitted 
with the record of trial to the Judge Advocate General. 

The reviewing authority will state at the end of the record 
of trial in each case his decisions and orders. 

NOTE l.-The review or report is intended to supplement, not to 
replace, the personal interview which the revieWing authority has 
with the staff judge advocate or the assistant who studies the case. 
This interview should be had in all cases where the reviewing 
authority does not regard the review or report as giVing all the 
information or advice required, or where he differs from the officer 
making the same as to any statement or recommen'dation. 

NOTE 2.-The regulations in this Manual specifying the contents. 
of a review or report will not preclude the reviewing authority 
from directing in any case that a more complete review or report 
be prepared than the regulation requires. 

NOTE 3.-Should the reviewing authority after receiving the 
advice of his staff judge advocate still be in doubt as to the action 
that he mayor should take upon the sentence he may transmit the 
record to the Judge Advocate General with request for adviee either 
(a) as to the whole case, or (b) as to any particular matter in
volved in the case; and will so transmit it for advice on the Whole 
case before acting on it, if there be no staff judge advocate or 
officer acting as sueh on duty with his command. 

NOTE 4.-The duties herein de1ined for a staff judge advocate will 
be performed by the officer acting as such, if no judge advocate is on 
duty on the staff of the reviewing authority. 
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371. SENTENCE NOT EFFECTIVE UNTIL ApPROVED.--No sen
tence of a court-martial shall be carried into execution, or 
ordered executed, until the same shall have been approved by 
the reviewing authoTity as defined in paragraphs 369 and 
374, and confirmed if confirmation be necessary (see par. 378, 
infra), and until, also, if it be a sentence of a general court
martial involving the penalty of death, dismissal not suspended, 
or any sentence (not based solely upon findings of guilty of all 
specifications and charges, all supported by -pleas of guilty) in
volving dishonorable discharge not suspended, or confinement 
in a penitentiary, or requiring the approval or confirmation of 
the President underA. W. 46, 48, or 51, it shall have been 
examined and acted upon by the board of review and the Judge 
A4vocate General as required by Article of War 50~. 

Upon acquittal, or upon conviction where the sentence 
does not include confinement, the accused, if in confinement or 
arrest, shall be released from confinement or arrest as pro
vided in paragraph 332a. The announcement of the result 
of tri(ll in orders is not necessary to the validity of the 
sentence or acquittal. It is not necessary for the review
ing authority to approve the findings and proceedings. 

372. EFFECT OF APPROVAL AND DrsAPPRovAL.-(a) While 
approval gives life and operation to a sentence, disapproval, 
on the other hand, nullifies it. A disapproval of the sen
tence of a court-martial by the reviewing authority is not a 
meTe expression of disapprobation but is a final determinate 
act putting an end to the disapproved sentence (or findings) 
and rendering them entirely nugatory and inoperative; and 
the legal effect of a disapproval is the same whether or not 
the officer disapproving is authorized finally to confirm the 
sentence. But to be thus operative a disapproval should 
be expressed. The effect of the entire disapproval of a 
sentence is not merely to annul the same as such but also 
to prevent the accruing of any disability or forfeiture which 
wouJ..d have been incidental upon an approval. (Digest, 
p. 563, XIV, E, 9, h, (1).) 

(b) An acquittal is not a "sentence" within the meaning of 
the Articles of War, or of this Manual, and does not require 
approval or confirmation. It will not be either approved or 
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disapproved; but will merely be promulgated in a court-martial 
order, 

The same rule applies to any finding of "not guilty" of any 
charg'tl or specification. 

(c) "No authority will disapprove or return for reconsidera
tion either

(a) An acquittal; or 
(b) A finding of not guilty of any specification; or 
(c)	 A finding· of not guilty of any charge, unless the 

record shows a finding of guilty under a specifica
tion laid under that charge, which sufficiently 
alleges a violation of some article of war; or 

(d)	 The sentence originally imposed, with a view to in
creasing its severity, unless such sentence is less 
than the mandatory sentence fixed by law for the 
offense or offenses upon which a conviction has 
been had. 

And no court-martial, in any proceedings on revision, shall 
reconsider its findings or sentence in any particular in which a 
return of the record of trial for such reconsideration is herein
before prohibited." (A. W. 40.) 

373. MANNER OF ApPRovAL.-The approval of the sen
tence sh<lUld properly be of a :formal character. The article 
requires the sentence to be approved. A :formal approval 
of the findings only does not meet the requirement o:f the 
article. The sentence should be approved by "the officer 
appointing the court," or the officer commanding :for the 
time being, although-as in a case of a sentence of dismissal 
in time of peace-he may not be empowered finally to 
confirm and give effect to the sentence. His approval is 
required as showing that he does not, as he is authorized 
to do, disapprove. (Digest, p. 174, ClV, A, 1, and A, 2.) 

374. THE OFFICER C01IU"IANDING FOR THE TalE BEING.
The" officer commanding for the time being," indicated in 
A. VV. 46, is an officer who has succeeded to the command 
of the. officer who appointed the court; as where the latter 
has been regularly relieved and another officer assigned to 
the command; or where the command o:f the appointing 
officer has been discontinued, and merged in a larger or other 
command, at some time before the proceedings of the court 
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are completed and required to be acted upon. Thus where, 
under these circumstances, a separate brigade has ceased to 
exist as a distinctive organization and been merged in a 
division, or a division has been similarly merged in an army 
or department, the commander of the division in the one 
case and of the :trmy or department in· the other, is "the 
officer commanding for the time being," in the sense of the 
article. 'So, where a court was convened by a division com
mander, but before the reviewing authority had acted upon 
the sentence the division was discontinued and the organiza
tions composing it were distributed among the divisions of 
another corps, it was held that the commander of this other 
corps was the officer" commanding for the time being." So, 
where, before the proceedings of a special court convened 
bya post commander were completed, the post command had 
ceased to exist and the command became distributed in the 
department, it was held that the department commander, as 
the legal successor of the post commander, was the proper 
authority to approve the sentence. (Digest, p. 174, CIV, C, 
1; p. 175, CIV, C, 2, and see C, 4.) 

375. AOTION WHERE ACOUSED Is TRANSFERRED TO ANOTHER 
DEPARTMENT.-Where an accused who has been tried by 
general court-martial proceeds with his command, from the 
division, army, or force, or corps or army area or department 
or other general court-martial jurisdiction in which he has been 
tried to another division, army, or force, or oorps or army area 
or department, or other general court-martial jurisdiction, bEl
fore action has been taken on his case by the reviewing au
thority, the commanding general of the division, army, or 
force, or corps or army area, or department or other general 
court-martial jurisdiction in which he has been tried, is the 
proper reviewing authority of the case. (Digest, p. 554, 
XIV, A, 3.) 

376. REVmWING AUTHORITY MUST ACT IN PERSoN.-The 
reviewing authority can not delegate to an inferior or other 
officer his function as reviewing authority as conferred by 
the forty-sixth article of war; nor can he authorize a staff 
or other officer to subscribe for him his decision and orders 
on the proceedings. He will sign in his own hand the action 
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taken by him on the proceedings, his rank and the fact that 
he is the commanding officer appearing after his signature. 

376a. Error-Effect of Article of War 37.-" The proceed
ings of a court-martial shall not be held invalid, nor the find
ings or sentence disapproved, in any case on the ground of im
proper admission or rejection of evidence or for any error as to 
any matter of pleading or procedure unless in the opinion of the 
reviewing or confirming authority, after an examination of the 
entire proceedings, it shall appear that the error complained of has 
injuriously affected the substantial rights of an accused: Pro
vided, That the act or omission upon which the accused has been 
tried constitutes an offense denounced and made punishable by 
one or more of these artiqles." (A. W. 37.) 

The thirty-seventh article of war vests a sound legal discretion 
in the reviewing authority to the end that substantial justice may 
be done. It directs him to disregard the improper admission or 
rejection of evidence or errors in pleading or procedure, unless 
strch erroneous action by the court appears to him to have oper
ated to the substantial injury of the accused. The effect of the 
erroneous action of the court should be weighed by him in the 
light of all the facts as shown by the record, and, if it appears 
to him that the court was materially influenced in its finding 
or sentence by its erroneous action, he should disapprove the 
findings and sentence, in whole or in part, as circumstances may 
require. The review by the staff judge advocate will be espe
cially thorough as to the effect,. in his opinion, of any error 
which the court may have made to the prejudice of the accused. 

377. POWERS INCIDENT TO POWER TO ApPRoVE.-The power 
to approve the sentence of a court-martial shall be held to 
include: 

(a) The power to approve or disapprove a finding and to 
approve only so much of a finding of guilty of a particular 
offense as involves a finding of guilty of a lesser included 
offense when, in the opinion of the authority having power 
to approve, the evidence of record requires a finding of 
only the lesser degree of guilt, 

The authority here conferred to approve only so much 
of a finding of guilty as involves a finding of guilty of a 
lesser included offense is coextensive with the power of 
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courts-martial to convict of lesser included offenses. The 
more frequent occasions for the exercise of this authority are 
indicated below. 

(1) Affray. 
(a) Assault. 
(b) Breach of peace (disorder). 

(2) Assault with intent to commit murder. 
(a) Any of the minor degrees of assault. 

(3) Battery. 
(a) Assault. 

(4) Murder. 
(a)	 Manslaughter.
 

Voluntary.
 
Involuntary.
 

(b) Attempt to commit. 
(c) Felonious assault. 
(d) Assault and battery. 
(e) Assault, bodily harm. 

(5) Mayhem. . 
(a) Assault with intent to commit. 
(b) Assault and battery. 
(c) Assault, bodily harm. 

(6) Rape. 
(a) Assault with intent to commit rape. 
(b) Assault and battery. 
(0) Assault. 

(7) Robbery. 
(a) Assault with intent to rob. 
(b) Larceny from the person. 
(0) Assault and battery. 
(d) Assault. 

(8) Desertion. 
(a) Attempt to desert. 
(b) Absence without leave. 

(9) Willful disobedience of superior officer, 
(a) Failure to obey. 

(10) Willful disobedience of noncommissioned officer. 
(a) Failure to obey. 
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(11) Refusal to receive and keep prisoners. 
(a) Failure to receive and keep. 

(12) Quitting post to plunder or pillage. 
(a) Quitting post. 

(13) Drunk on duty. 
(a) Drunk. 

(14) Conduct unbecoming an officer and gentleman. 
(a)	 Conduct to the prejudice of good order 

and military discipline. 
(b) The power to approve or disapprove the whole or any

part of the sentence. 
(c) The power to r~mand a case for rehearing, under the pro

visions of A. W. 50%. (See par. 377a, infra.) 
'NOTE.-The reviewing authority (A. W. 47) may approve, or the 

confirming authority (A. W. 49) may confirm, so much of a finding 
of guilty as involves an attempt to commit the offense alleged. 

377a. Rehearing.-H When the President or any reviewing 
or confirming authority disapproves or vacates a sentence, the 
execution of which has not theretofore been duly ordered, he 
may authorize or direct a rehearing. Such rehearing shall take 
place before a court composed of officers not members of the 
court which first heard the case. Upon such rehearing the ac
cused shall not be tried for any offense of which he was found not 
guilty by the first court, and no sentence in excess of, or more 
severe than, the original sentence shall be enforced unless the 
sentence be based upon a finding of guilty of an offense not 
considered upon the merits in the original proceedings." (A. W. 
50%.) 

When a rehearing is directed the record of the former pro
ceedings and the other papers mentioned in paragraphs 77b and 
79b, supra, will be referred with the charges to the trial judge 
advocate, who will permit the defense counsel and other counsel 
for the accused to examine them equally with himself. No 
member of the court which rehears the case should be permitted 
to examine such record, or other documents (other than the 
charges), except if and when (if at all) received in evidence at 
the rehearing in accordance with law or some prQvision of this 
Manual. 
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If a witness at the fonner hearing is dead, or too old or infirm 
to attend at the rehearing, or resides, or is stationed, more than 
100 miles from the place where the rehearing is had, or can not 
be found, his testimony at the former hearing, or any part of 
such testimony, will, in cases not capital, be admissible in evi
dence at the rehearing, subject, however, to the same objections 
as it would be were the witness present and testifying at the 
rehearing; provided, that in capital cases also, on motion of the 
accused or his counsel, the testimony at the former hearing of }l 

witness thus absent may be so received in evidence at the re
hearing, and when, in a capital case, a part of the testimony of 
a witness thus absent is received in evidence on motion of the 
acpused or his counsel, the remainder of the testimony of such 
witness will thereby be rendered admissible in evidence subject 
to objections as aforesaid. 

But when a rehearing is ordered because of an error in the 
admission or rejection of the testimony of a witness, or other 
error in his examination, his testimony given at the former 
hearing should not be received in evidence at the rehearing if it 
is reasonably practicable for him to appear as a witness before 
the court. In the event that his testimony at the former hear
ing is received, extreme care must be taken by the trial judge 
advocate that the errors made at the former hearing be not 
repeated. To that end, the reviewing authority will in all cases 
refer to the trial judge advocate with the record of the former 
hearing, a copy of the holding of the bOl),rd of review or the 
review by the staff judge advocate or such other opinion or 
holding as may inform the trial judge advocate of the errors 
made at the former hearing which necessitated a rehearing. 
The papers thus referred to the trial judge advocate will be ac
cessible to the defense counsel and any other counsel for the 
accused, and such parts thereof as relate to the errors com
mitted at the former hearing may be examined by the law mem, 
ber when necessary to enable him to decide upon the admis
sibility of testimony or other questions of law involved; and may 
be read to the court when necessary for the court to decide such 
questions under the provisions of A. W. 3l. 

When a rehearing is directed neither the action of the court 
at the former proceeding nor the action of the reviewing or 
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confirming authority thereon will be published in orders, but 
the general court-martial order promulgating the final action 
in the case will in a separate paragraph publish such charges 
and specifications at the former hearing as may not have been 
referred for rehearing, together with the action of the court 
and re~iewing authority thereon. The record of the former 
hearing will be forwarded to the Judge Advocate General with 
the record of the rehearing. 

NOTE I.-These regulations authorizing the receipt of testimony 
given at a former hearing to be received at a rehearing shall not 
be construed as preventing the calling of the witness to testify in 
person, or the taking of his deposition, either in lieu of or in addition 
to his testimony at the former hearing. 

NOTE 2.-A rehearing may be directed either before a Ilew court 
,especially convened for that purpose, or before some other court 
already in existence, or before members of the original court who 

. did not sit on the prior hearing. Ordinarily it will be preferable 
to detail the same trial judge advocate and defense counsel who 
served as such at the former hearing, if they are available, because 
of their familiarity with the case. 

378. CONFIRMATION OF SENTENcEs.-In the following cases 
confirmation by the President is required before the sentence 
of a court-martial is carried into execution: 

(a) Any sentence respecting a general officer. 
(b) Any sentence extending to the dismissal of an officer 

except that in time of war a sentence extending to the dis
missal of an officer below the grade of a brigadier general 
may be carried into execution upon confirmation by the 
commanding general of the Army in the field or by the com
manding general of the territorial department or division. 

(c) Any sentence extending to the suspension or dismissal 
of a cadet, and 

(d) Any sentence of death, except in the cases of persons 
convicted in time of war of murder, rape, mutiny, desertion, 
or as spies, and in such excepted cases a sentence of death 
may be carried into execution subject to the provisions of 
Article of War 50i, upon confirmation of the commanding 
general of the Army in the field or by the commanding gen
eral of the territorial department or division. 
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When the authority competent to confirm the sentence has 
already acted as the approving authority no additional con
firmation by him is necessary. (A. W. 48.) 

NOTE I.-The power of confirmation of certain sentences in time 
of war, conferred by A. W. 48 upon the commanding general "ot 
the territorial department or division ", can not be exercised by the 
commanding general of a corps area or Army area. 

NOTE 2.-For statement by whom a sentence of dismissal from 
service or dishonorable discharge imposed by'National Guard courts
martial, not in the service of the United States, must be approved 
before its execution, see section 107, act of June 3, 1916, 39 Stat. 
166, Appendix 2, infra. 

379. POWERS INCIDENT TO POWER TO CONFIRM.-The power 
to confirm the sentence of a court-martial shall be held to 
include-i. 

(a) The power to confirm or disapprove a finding, and to 
confirm so much only of a finding of guilty of a particular. 
offense as involves a finding of guilty of a lesser included 
offense when, in the opinion of the authority having power 
to confirm, the evidence of record requires a finding of only 
the lesser degree of guilt; 

(b) The power to confirm or disapprove the whole or any 
part of the sentence; and 

(c) The power to remand a case for rehearing, under the pro
visions of Article of War 50!. (A. W. 49.) (See pal'. 377a, 
supra.) 

The manner of the exercise of the power conferred upon 
confirming authorities is indicated in the remarks in para
graph 377 and the subparagraphs thereunder, relating to the 
powers incident to the power to approve a sentence as pro
vided for under A. 'V. 47. 

380. MITIGATION OF PUNISHMENT-DEFINITION.-By miti
gating a punishment is meant a reduction in quantity or 
quality, the general nature of the puniShment remaining 
the same. (Digest, p. 177, CXIl, B.) 

381. MITIGATION OR REMISSION OF SENTENCEs.-The power 
to order the execution of the sentence adjudged by a court
martial shall be held to include, inter alia, the power to 
mitigate or remit the whole or any part of the sentence. 
Any unexecuted portion of a sentence adjudged by a court
martial may be mitigated or remitted by the military 
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authority competent to appoint, for the command, exclusive 
of penitentiaries and the United States Disciplinary Bar
racks, in which the person under sentence is held, a court of 
the kind that imposed the sentence, and the same power may 
be exercised by superior military authority; but no sen
tence approved or confirmed by the President shall be re
mitted or mitigated by any other authority, and no approved 
sentence of loss of files by an officer shall be remitted or miti
gated by any authority inferior to the President, except as pro
vided in the fifty-second a.rticle of war. 

When empowered by the President so to do, the commanding 
general of the Army in the field, or the commanding general 
of the territorial department or division, ma.y approve or con
firm and commute (but not approve or confirm without com
muting), mitigate, or remit, and then order executed as com
muted, mitigated, or remitted, any sentence which under the 
Articles of War requires the confirmation of the President 
before the same ~ay be executed. 

The power of remission or mitigation extends to all un
collected forfeitures adjudged by sentence of court-martial. 
(A. W. 50.) 

382. MITIGATION WHEN PERMISSIDLE.-A sentence provid
ing for dishonorable discharge only can not be mitigated j 
although it may be commuted by the President. Subject to the 
limitations expressed in the Executive order prescribing 
maximum limits of punishment, forfeiture of pay adjudged 
by a court-martial IDay be mitigated to detention of pay for 
a like 'Period, or less, and confinement at hard labor may be 
mitigated to hard labor without confinement for a like 
period, or less. A sentence of dishonorable discharge, for
feiture of all pay and allowances due and to become due, 
and confinement at hard labor for a definite period may be 
mitigated to a lesser punishment, for example, to confinement 
at hard labor and a forfeiture of a specified portion, for ex
ample, two-thirds of the soldiers' pay per month for a period 
not exceeding that prescribed in the" sentence, or to hard labor 
without confinement for a definite period not exceeding the 
period prescribed in the sentence, and forfeiture of any portion 
not exceeding two-thirds of the soldier's pay per month for a 
period not exceeding that prescribed in the sentence. 

21358·--20----21
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383. EFFECT OF REMISSION AT TIME OF AFPRovAL.-The 
action of a reviewing authority in approving a sentence and 
simultaneously remitting a portion thereof is legally equiva
lent to approving only the sentence as reduced. (Bul. 12, 
p. 5, War Dept., 1912.) 

384. COMMUTATION OF SENTENCEs.-The power to com
mute sentences imposed by military tribunals, not being 
vested in military commanders, can be exercised by thePresi
dent alone, except when the President has empowered a com
manding general of the Army in the field or the -cOJlImanding 
general of the territorial department ,or division so to do under 
A. W. 50 in certain cases. (See par. 382.) 

385. AnDING TO SENTENcEs;-Neither the reviewing au
thority nor any other officer is authorized to add to the 
pUnishment imposed by a court-martial. W'here post orders 
classify all soldiers ata post according to their conduct, and 
provide that soldiers undergoing sentence of a conrt-martial 
will be denied pass privileges untiLthesentence is completed, 
such a provision adds to the punislnnent and is unlawful. 
(Bu1.46, p. 7, vVar Dept., 1914.) 

38G. SENTENCES IN EXCESS OF LEGAL LnuT.-,Vhcre a 
sentence in excess of the legal limit is divisible, such part 
as is legal may bBapproved and executed. (Digest, p. 564, 
XIV, E, ,9 c.) Thns: Wllen a sentence to confinement, 
lIard lahar without confinement, forfeiture, or dBtention of 
pay is in excess of the legal limit, the part within the limit 
islegal and 1llily beexBcuted. 

387. ACTION ON SEl-."YENCEMAYBE 1.1oDIFIEDBEFOREPDB
LICATION.-Action taken bya revicewing officer upon the 
proceedings and sentence of a court-marti~l may be recalled 
and modified beiore it has been published and the party to 
he affected hIS been duly notified oi the same. After such 
notice the action is beyond recall. An approval can not 
then be substituted for a disapproval or vice versa. (Digest, 
p. 565,XIV,E, 9 i e.) 

388. WHERE G01'<lT:WTION OF DESERTION Is DISAPPltOVED, 
'GBOUNDSTOBE STATED,-Where the reviewing authority dis
,approves 'U _sentence iordesertion lresh6uld indicate in hi>s 
cre:v:iewwhether his disappT0v.alisbasea upon his belief that 
the evidence does not 'show an intent to desert, ·01' is for 
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some other reason that assumes the accused was guilty as 
charged. The reason for so indicating the grounds of his 
disapproval is to enable the Finance Department to decide 
whether tho pay and aUowances due at date of .alleged de
sertion should be forf.eited and whether the reward paid 
for apprehending thec1eserter :and the expenses incurred 
by the Government in transporting llim .from point of ap
prehension, delivery, or surrender to the station of his 
company or detachment or to the place of trial, including 
the cost of transportation of the gllaTd, should be se0 
against the alleged deserter's pay, uncler A.R. 127, 1913_. _ 
(12 Compo Dec. 328; 15 idem., 661.) . 

389. PUCE OF CON.FINEMENT-CHANGE of.-The authority 
which has designated the place OT confinement or higher 
authority may change tho place of confinement of any pris
oner lmder the jurisdiction of such l'.utbority; but when a 
military prison or post hilS been designated as the place of 
confinement of a prisoner under sentence, no power is com
petent to increaBe the punishment by designating a peniten
tiary ilS the place of confinement. 

390. Loss OF FILE&.-vVherea court-martial convened by 
a corps area commander or other officer ·exercisinggeneral 
court-martial jurisdiction, for thE trial of an officer sentences 
the accused to thepuIDshment oia loss of files, the approval 
of the appointing authority is sufficient to give full effect 
to thesentence,and no action by superior authority can 
add anything to its effect or conclusiveness. Confirmation 
by the President is not flssential to the execution of such a 
sentence; and the fact that the same involves .a change in 
the Army .Register does not make requisite or proper a 
revision of the case by the "Var DepaTtment,except ,as pro
vided by .A. W.50l/2 . The COl'psarea, or otnercommander, 
however, can not restore the files; such action caube -taken 
only by the President. (See A. W.50.) 

391. SUSPENSION OF SENTENCES UN~PLEA.SUREOF PRESI

DENT BE KNoWN.-Any officer who has authority to carry 
into execution the sentence of death, or :ofrlisnllssal of ·an 
oflicer, may suspend the:same until the pleasnreof the Presi. 
dent shall be kno-wn; :and mSllchcase, .heshlilLimmediately 
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transmit to the President a copy of the order of suspension, 
together with a copy of the proceedings of the court. (A. 
W.51.) 

392. SUSPENSION OF SENTENCEs.-The authority compe
tent to order the execution of the sentence of a court-martial 
may, at the time of the approval of such sentence, suspend 
the execution, in whole or in part, of any such sentence as 
does not extend to death, and may restore the person under 
sentence to duty during such suspension; and the Secretary 
of War or the commanding officer holding general court-martial 
jurisdiction over any such offender may, at any time thereafter, 
while the sentence is being served, suspend the execution, in 
whole or in part, of the balance of such sentence and restore 
the person under sentence to duty during such suspension. A 
sentence, or any part thereof, which has been so suspended 
may be remitted, in whole or in part, except in cases of per
sons confined in the Ullited States Disciplinary Barracks or 
its branches, by the officer who suspended the same, by his 
successor in office, or by any officer exercising appropriate 
court-martial jurisdiction over the command in which the 
person nnder sentence may be serving at the time, and, 
subject to the foregoing exceptions, the same authority may 
vacate the order of suspension at any time and order the 
execution of the sentence or the suspended part thereof in 
1,;0 far as the same shall not have been previously remitted, 
subject to like power or suspension. The death or honorable 
discharge of aperson under suspended sentence shall operate 
as a complete remission of any unexecuted or unremitted 
part of such sentence. (A. W. 52.) 

393. EXECUTION OR RE1>IISSION-CONFINE:MENT IN DISCI

PLINARY BARRACKs.-vVhen a sentence of dishonorable dis
charge has been suspended until the soldier's release from 
confinement, the execution or remission of any~art of his 
sentence shall, if the soldier be confined in the United States 
Disciplinary Barracks or any branch thereof, be directed by 
the Secretary of War. (A. W. 53.) (See Ch. X, Army ap
propriation act of July 9, 1918; 40 Stat., 883.) 

A. W. 52 and 53 embody in court-martial practice the 
modern principle of the suspended sentence. This princi}?le 
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is of peculiar significance in Army administration in time 
ot war, since it not only enables the reviewing authority to 
extend to soldiers an opportunity to redeem themselves but 
also serves to sava for the Army the highest possible per
centage of the man power of the Nation. 

394. PLACE OF CONFINEMENT TO BE DESIGNATED BY REVIEW
ING AUTHORITY.-vVhen the sentence of a general court
martial prescribes dishonorable discharge and confinement, 
so much of the sentence as relates to confinement will be 
expressed in substantially the following form: 

To be confined at hard labor at such place as the reviewing au
thority may direct for -.- [leaving to the reviewing authority the 
designation of the place of confinement]. 

395. FORMS FOR ACTION ON SENTENCE BY REVIEWING Au
THORITY.-(See Appendix 15.) 

396. WHEN CONFINEMENT IN A PENITENTIARY MAY BE 
DIRECTED.-Except for desertion in time of war, rep~ated 

desertion in time of peace, and mutiny, no person shall under 
the sentence of a court-martial be punished by confinement 
in a penitentiary unless an act or omission of which he is 
convicted is recognized as an offense of a civil nature and 
so punishable by penitentiary confinement for more than one 
year by some statute of the United States, of general applica
tion within the continental United States, excepting section 289, 
Penal Code of the United States, 1910, or by the law of the 
District of Columbia, or by way of commutation of a death 
sentence, and unless, also, the period of confinement author
ized and adjudged by such court-martial is more than one 
year: Provided, That when a sentence of confinement is 
adjudged by a court-martial upon conviction of two or more 
acts or omissions anyone of which is punishable under these 
articles by confinement in a penitentiary, the entire sentence 
of confinement may be executed in a penitentiary; Provided 
furthe1', That penitentiary confinement hereoy authorized 
may be served in any penitentiary directly or indirectly 
under the jurisdiction of the United Stat€s: Provided fur
ther, That persons sentenced to dishonorable discharge and 
to confinement not in a penitentiary shall be confined in the 
United States Disciplinary Barracks or elsewhere as the 
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Secretary of yVar or the reviewing authority may direct, 
but not-in,a penitentiary. (A. W. 42.) 

NOTE.-For a full statement of the law relating to penitentiary con
finement, the War Departmentpo!i<:,y with reference to the·segregation 
of general prisoners convicted of offenses punishable with penitentiary 
confinement and requirements placed upon appointing authorities in 
stating the law applicable where such confinement is directed, se3 
Chapter XIII, Section II, paragraphs 337, 339, and 341. 

397. ,VUEN OONFINEMENT IN DISCIPLINARY BARRACKS 

VVILL BE DmEcTED.-The United States Disciplinary Bar
racks at Fort Leavenworth, Kans., or one of its branches will 
be designated as the place of confinement aT all general pris
oners other than residents of Porto Rico, the Canal Zone, 
Hawaiian Islands, or the Philippine ISlands who are to be 
confined for six months or more and who are not to be con
fined in a penitentiary pursuant to the preceding paragraph. 
From time to ti'me detailed instructions will be issued as 
to which of the barracks shall be dBsignated and as to when' 
thB 'prisoners shall be transferred to them. 

398. ,VRENGONFINEJI,fENTIN POST'WILL BE DIRECTED.

A military post,station, or camp will be designated as the 
,p1ace of confinement of any general prisoner whose case does 
not ,come within thererms of paragraphs 396 and 397 or 
this section. 

399. COOPERATION OF REVIEWING AUTHORITIEs.-The suo
cessiul segregation 'of general prisoners 'according to the 
-grade of their offense as prescribed by the three preceding 
paragraphs must depend toa considerable extent npon the 
cooperation of offi:cersexercisinggeneral court-martial juris
diction. T:he demand for p.rison hborat posts is not deemed 
a sufficient Teason fora departure from the ruleofse.gre
gation prescribed. 

.SECTION II. 

APPELLATE REVIEW. 

:399a. Review -of cGeneralCoUl't-Martial Cases 'under Articleo! 
War501;2.-(a)Sentenoesnoteffectiv:-e until acted upon llY 
Jioardof .Reviewand ,J.udge Advo.cate ,GenemL-No !J!entence 
,requiringapprov:alor 'confirmation by the President under th~ 

provisions ilf Article ,of WBX46, 4S,0'1·5.1,and,excep't a15 -here
inafter provided, no other sentence, which, as approved or con
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.firmed by the a:nthority having power tOidire·ct its execution, 
involves thepel1:alty of death, dismissalnotsuspended,dishollor
able dischargenoi· suspended, or· con.fi.uement ina penitentiary, 
shallbecaTriedinto -execution or ordered executed unless ·and 
until therec01'd of trial has been acted upon by the Board vf 
Review and the Judge Advocate General, as provided in .A·Iticle 
of Wm: 50%; except that the proper reviewing or confirming 
authority may, upon his approval or confirmation of a sentence 
involving dishonorable discharge or confinement in a peniten
tiary, order its execution if it he based solely upon lindings of 

. guilty allsnpportedby pleas of guilty. 
(b) Gases requiring.approval orconn.rmation by the President 

under Artides of War 46, 48, and5L-In ev-erycase in which 
a sentence requires approval orconih:m:ation by thel'resident 
under the provisions of Article of War 46, 48, or 51, the record 
of trial, transmitted with the other papers in the case as pro
vided in paragraphs 366 and. 367, supra, will be e:mmined by 
the Board of Review. The opinion of the Board of Review will 
be submitted in writing to the Judge Advocate General, who 
will transmit the record and the Board's opinion, with his reCOin
mendations, directly to theSecretaq of War for the action 
of the President as reviewing orconftnning authority as the 
case may be. (See pars. 377 and 379, supra.) 

(c) ·Death, dismissal, dishonorable discharge, and ,peniten
tiary caRes not included in snbparagTaph (b) .~In .every case, 
not included in the provisions of the preceding subparagraph 
(b), in which a sentence, as approved or co:a:fi.rmedby the 
authority having power to direct its execution, involves the 
penalty of death, dismissal not suspended, dishonorable dis
charge not suspended, or confinement ina ,penitentiary, such 
authority, in entering in the record of trial his action thereon 
approving or confirming such sentence, in whole or in part, 
will, except as hereinafter provided, withhold the order of 
execution until after the Board of Review and the Judge Advo
cate ~eneral snaIl have passed upon the .legal sumciency -of the 
·record to ·support the sentence as thus approved or confumedj 
.excelJt that such adhoritymay, upon his appmval or con.fi.rma
tion ofa sentence inv.olving dishonorable discharge or.c.onftnc
ment in a penitentiary, order its execution if it be based Jisalely 
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upon findings of guilty all supported by pleas of guilty. Such 
action approving or confirming the sentence in whole or in part 
and withllolding the order of execution will be entered in the 
record of trial in substantially the following form, the necessary 
changes being made to conform the Mtion to the facts of each 
particular case: 

Headquarters -----------------
(Place)--------
(Date) ----------

In the foregoing case of --- --- the sentence is ap
proved (or con:firmed), (but the period of confinement is 
reduced to ---). The --- is designated as the place 
of confinement. Pursuant to the provisions of Article of War 
50~~ applying to this case, the execution of the sentence will 
not be ordered until the Board of Review and the Judge 
Advocate General shall have p~ssed upon the legal sufficiency 
of the record to support the sentence. 

(Signature)---------------------
(Rank)---------

Commanding. 

The record of trial will thereupon be transmitted with the 
other papers in the case, as provided in paragraph 367, supra, 
directly to the Judge Advocate General. 

Should the Board of· Review, with the approval of the Judge 
Advocate General, hold the record of trial legally sufficient to 
support the :findings and sentence, as approved or confirmed, the 
Judge Advocate General will so advise the reviewing or con
firming authority from whom the record was received, who may 
thereupon order the execution of such sentence (with such miti· 
gation, remission, suspension, or commutation, if any, as he may 
have theretofore directed or may then direct under A. W. 47, 49, 
50, or 52), and will publish the general court-martial order. 
(See par. 400, infra.) 

Should the Board of Review, with the concurrence of the 
Judge Advocate GEmeral, hold the record of trial legally insuffi· 
cient to support the findings or sentence in whole or in part, or 
that errors of law have been committed injuriohsly affecting 
the substantial rights of the accused, the Judge Advocate Gen
eral will so advise the convening authority to whom the record 
shall be transmitted through the proper channels for vacation of 
such findings and sentence in whole or in part by such convening 
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authority in accord with such holding and the recommendations 
of the Judge Advocate General thereon, and for a rehearing (see 
par. 379%) or such other action as may be proper; and such 
authority will, unless he directs a rehearing, publish the general 
court-martial order (see par. 400, infra). 

Should the Judge Advocate General not ooncur in the holding 
of the Board of Review, he will forward the record of trial and 
all cther papers in the case, including the opinion of the Board 
of Review and his own dissent therefrom, directly to the Secre
tary of War for the action of the President, who may confirm the 
action of the reviewing authority or confirming a.uthority below, 
in whole or in part, with or without remission, mitigation, or com
mutation, or may disapprove, in whole or in part, any finding of 
guilty, and may disapprove or vacate the sentence, in whole or in 
part (A. W. 501/ 2 ), and will order accordingly; and, in the event 
the President shall disapprove the sentence, he may authorize or 
direct a rehearing in accordance with the provisions of Article of 
War 50K (See pars. 377 (c) and 379 (c), supra.) 

After such action of the President shall have been taken, the 
record of trial, together with such action, will be returned to the 
Judge Advocate General, who will, unless a rehearing has been 
authorized or directed by the President, notify the reviewing or 
confirming authority of the President's action, and the review
ing or confirming authority will thereupon promulgate the action 
of the President, and direct execution accordingly. If the Presi
dent authorizes or directs a rehearing, the Judge Advocate Gen
eral will also transmit the record of trial to the reviewing or con
firming authority for his further proper action in accordanc& 
with the action of the President. 

(d) All other cases.-Every record of trial by general court
martial, examination of which by the Board of Review is not in 
this paragraph hereinbefore provided for, shall be examined in 
the Judge Advocate General's office and, if found legally insuffi· 
cient to support the findings of guilty and the sentence, in whole 
or in part, shall be examined by the Board of Review. The Board 
of Review, if it also finds that such record is legally insufficient to 
support the findings of guilty and the sentence, in whole or in 
part, shall submit its opinion in writing to the Judge Advocate 
General, who shall transmit the record and the Board's opinion, 
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wiihhis recommendatiGns, directly to the Secretary uf Vlar, for 
the action of the President. In anysnchcase ihePresident may 
approve, disapprove, 01' vacate,inwhole 01' in part,any findings 
{If 'guilty, or confirm, mitigate, commute, remit,or vacate :any 
sentence in whole or in paTt, and direct the 'execution of the 
sentt".nce as confirmed ormodifted j and he mayrest.ore theaccnsed 
to all rights affected by the findings a:nd sentence or pan thereof 
held by him to be invalid ; and the President's necessary OIders to 
i:hisendshall-be ebinding,lIponall departments 3lido1fi.cers of the 
government (A. W. 50Vz) . 

.NO.T'E.-Artide of WaT :50%l'1"ovides that the Jud'g-eAd-vocate 
GeneralshlllLeonstitute in his o,:ffice caBocard of Review consistillgof 
not less than three officers of the Judge Advocate General's .Depart
J!lent; that, whenever necessary, the Judge A(lvocate General may 
constitute two or mOTe Boards 'of Review in his office, 'with equal 
powers and duties; that the President, whenever he deems such 
acti.ennecessary, may ·direct the JUd;geAdv1)cate :General to establish 
a branch of his office, under ·an assistant Judge Advocate .Gencral, 
with any distant com.JIl.and, and to establish in such br.:!.llchoffice a 
Board of Review or more than one; and that such assistant Judge 
Advocate' GeneTal ll.ndsuc·h Board or Boards of Review in a branch 
office shall be empowered to periormfor thatcornmand, under the 
'general supervision of the J'udge Advocate .General, the duties Which 
the Judge Advocate General and the Board (lr .Boards of Review in 
his officewo,uld otherwise be required to perform in respect of all 
cases involVing sentences not requiring ::tpproval or confirmation by 
the President. 'The words H]!'oard of Review " and "Judg'eAdvo
~te General" as used in this Manual will be deemed to refer, re
sj:lectivelY,tooaJloard of Review established in a braneh of the office 
of the Judge Advocate General .and to an Assistant Judg-.e Advocate 
General, in cases within a command where such branch ofiice is 
established, except cases -requiring approval or confirmation by the 
l'residen t. 

NOTE'L-':'In all cages .1n which the order of execution is with
.held.under any of the:provision's of Article of WartiO~, the staff 
.jtulge:a4vocate, befare transmitting the record ,of trial to the Judge 
A.dvocateGeneral, will ·take therefrom the dataneoessary i.er draft
ing a general court-martial order. 

N'OTE2,-W'heu1!nderthe llr'Ovi·si·onsofA. W. '50%theJ"udge 
!AUTccat-e Gennal .advises 'the ':reviewingoroontlnrring .authorityof 
tl1eholding of the ']3'Qard of ,Review, ·;an.d his concurrence .therein, i.he 

-may ina separate .communicatillIl. forireaSo.nsstated .therein, ,advise 
such reviewing or confirming authority (1) that he deems' the sen
tence unnecessarily severe, or (2) that in his opinion one or more of 
'the 'ftn'dings 'Of'guiItyshouldbe ·drsll1lprtrvetl. 
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400. COURT-MARTIAL ORDERS.-Trials by general courts
martial, including so much of the proceedings as will give 
the charges a.nd specifications, the pleas, findings, and sen
tence, or acquittal, and the action of the reviewing authority, 
and of the confirming authority, if any, and also of the Board of 
Review and the Judge Advocate General, in cases requiTing' theiI 
action under A. W. 501/ 2, and of the President if his action 
thereon be required by A. W. 48, 50%, or 51, will be announced 
in genera'1 court-martial orders issued from the ·War De
partment or from other headquarters exercising genera.! 
court-martial jurisdiction. If the charges contain matter 
which for any reason is unfit for publicatIon, such matter 
v,ill be omitted from the order, but, in case of final convic
tion, a copy thereof will be promptly furnished by the re
viewing authority to the commanding officer of the post at 
which the accused is stationed (or, if in arrest or contine
ment, at which he is being so held in arrest cr connne:m.ellt), 
to be included with the papers required to be sent to the 
commanding officer of the post or other place where the sen
tence is to be executed. Trials by special courts-martial will 
also be published in orders similar in form to general court
martial orders. (For forms, see Appendix 11.) 

A copy of the special court-martial order will be for
warded to The Adjutant General of the Army by the adju
tant of the command with the memorandum of transmittal of 
report of changes for the day upon which the order is pub
lished, for file with the Tecord of the accused. 

SECTION III. 

ACTION AFTER PROMULGATION OF SENTENCE. 

401. DATE OF BEGINNING OF SENTENCE.-(a) The order pro
mulgating the proceedings of the court will be of the date that the 
reviewing or ccnfirming authority takes final action on the case. 
The order of promulgation of a sentence of confinement ordel'ed to 
be executed will state the date npon which such sentence was an· 
nounced in open court; or where, in exceptional cases, the same 
was not announced, the order will state the date upon which the 
sentence of confinement was adjudged by the court. Such date 

329 



~ 402 CHAPTER XVI. 

will mark the beginning of the sentence of confinement, whether
the accused had then been placed in confinement or not. A sen
tence of confinement, hard labor without confinement, restriction
to limits, or deprivation of privileg'es, is continuous until the 
term expires, except where the perSOll undergoing such sent
ence is absent without authority, or under a parole which 
proper authority has revoked, or is delivered to the civil 
authorities under A. "V. 74. When the reviewing or confirming' 
authority takes final action upon the case it is proper for him to· 
consider any period of confinement served by the accused prior 
to and during the trial, and in a proper case to make it the basi!!> 
of mitigation of the sentence. 

(b) 'When soldiers, or other persons subject to military law, 
awaiting the result of trial or undergoing sentence, commit 
offenses for which they are tried, the second sentence will be 
executed upon the expiration of the first, except that when 
the first sentence does not involve confinement, and the second 
sentence does involve hard labor with confinement, the second 
sentence will take precedence. If a soldier, while awaiting 
the result of a trial that terminates in a sentence of confine
ment without dishonorable discharge, or while undergoing 
a sentence of confinement without dishonorable discharge, 
is tried for a further offense and sentenced to confinement 
without dishonorable discharge, the period of confinement 
imposed by the second sentence will be executed upon the 
expiration of the period of confinement imposed by the first j 
but if the second sentence imposed confinement with dishon
orable discharge (whether or not the dishonorable discharge 
be suspended), the period of confinement on the first sen
tence will be regarded. as having terminated upon the dat(} 
the second sentence takes effect, leaving to be executed only 
the confinement imposed by the second sentence. 

402. ApPLICATIONS FOR CLElILENCY.-The power to remit or 
mitigate punishment imposed by a court-martial, vested in 
the authority who appointed the CO~l't or the corresponding 
authority under whose jurisdiction the sentence is being exe
cuted, extends only to unexecuted portions of a sentence. If 
the punishment be one imposed by a general court-martial, it 
may be remitted or mitigated only by an officer competent to 
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order a general court-martial and under whose jurisdiction 
the sentence is being executed, exclusive of penitentiaries and 
the United States Disciplinary Barracks, or any branch thereof, 
or by superior military authority. (A. W. 50, and see pars. 381
383, supra.) The fact that a soldier or other person subject to 
military law has been dishonorably discharged or dismissed 
through his sentence does not affect this power. An appli
cation for clemency in case of a priso~er sentenced to con
finement in a penitentiary or in the United States Disciplin
ary Barracks or any branch thereof will be forwarded to The 
Adjutant General of the Army for the action of the Secre
tary of War and the President. A military prisoner sen
tenced to confinement in a penitentiary or in the United 
States Disciplinary Barracks or any branch thereof will, so 
far as concerns the exercise of clemency, be considered to 
have passed beyond the jurisdiction of the department or 
other commander from the date of the approval of his sen
tence. 

NOTE.-For power to commute sentences, see paragraph 384, 
supra. 

403. REJ\HSSION OF SUSPENDED SENTENCE OF DISHONOR

ABLE DISCHARGE.-Requests to remit the dishonorable dis
charge under a suspended sentence of dishonorable discharge 
are requests for clemency, and will be made to the authority 
empowered to extend clemency. 

404. CLEMENCY ApPLICATIONS LnnTED TO ONE IN SIX 

MONTHS.-It appearing that the expenditure of much un
necessary time and labor is involved in the reexamination in 
the vVar Department upon further applications for clemency 
of cases relating to military prisoners which have received 
recent and thorough consideration in connection with prior 
applications, the Secretary of War has directed that where 
such further application is received at the ·War Department 
within six months of such prior consideration the case will 
not be reexamined unless there be set forth in the application 
new and material reasons for the granting of clemency, but 
that the applicant will be advised of the recent consideration 
and of the action had thereon. 
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SECTIQN T. 

ENLISTMENT-MUSTER-RETURNS. 

405. Fifty-foU1·th Article of War: 
AnT person wllo shall pro.,.. ..e himself to be enlisted in the mUltaIT 

ill"o',-ice of the UaUed Statell by means of willful misrepresentation 
or cGftcem.1.Dtellt as to his qu:'l1ifications for enlistmellt J and £111011 re
....,ive payor all_wane"," 1Ulder ....ch eolisnnent, shall be punished as a 
eoun-lnertial .......7 Lireet. 

DEFINITIONS AND PmNOIPLES. 

A fraudulent enlistment is an enlistment procured by 
means of a willful misrepresentation in regard to a quali
fication or disqualification for enlistment, or by intentional 
concealment of a disqualification which has had the effect 
of causing the enlistment of a man not qualified to be a sol
dier and who but for such false representation or conceal
ment would have been rejecred. 

Willful means intentional, tbus excluding cases of mis
take or forgetfulness. 

Misrepresentation and concealment include any act, state
ment, or omission, however made, which has the effect of 
conveying tin untl'uth or concealing the truth concerning the 
ll.pplicant's qualifications or disqualifications for enlistment. 

The !Jlisrepresentation or concealment may be in mat
ters which are designed to open the door to inquiry concern
ing the qualifications or disqua.lifications for enlistment, such 
as questions ag to previous service, previous applications for 
enlistment, etc. 

The quali1ications 0[' disqualificR.tions may be prescribed 
by law, regulations, or orders. 

Answers to questions having no bearing on the appli 
cant's qualifications for enlistment, such as questions as to 
applicant's name, address, or immaterial statements as to 
age, are not sufficient. 

ANALYSIS AND PROOF, 

The uticle applies only to enlisted men.
 
The article defines one offense, i. e., fraudulent enlistment.
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I. FRAUDULENT ENLISTMENT. 

PROO'F. 

(a) The enlistment of the accused in the military service 
as alleged. 

(b) That the accused willfully misrepresented a certain 
fact or facts regarding his qualifications or disqualifications 
for enlistment, or willfully-that is, intentionally-con
cealed a disqualification, as alleged. 

«(J) That enlistment was procured by such misrepresenta
tion or concealment. 

(d) That under such enlistment the accused received either 
payor allowances, or both, as alleged. 

(e) Where a soldier enlists without a discharge (see 
A. W. 28), the proof should include the fact that at the time 
of the alleged enlistment the accused was a soldier, and that 
the enlistment was entered into without a regular discharge 
from the former enlistment. 

406. Fifty-fifth Article of War: 
Any olllcer who knowingly enlists or m.usters Into the military 

service auy person whose enlistment or lDuster in is prohibited by 
law, regulations, or orders shall be dlslDlssed froID the service or 
Rufter such other punishment all a court-martial may direct. 

DEFINITIONS AND PRINCIPLES. 

See the terms of the article. 
The prohibited enlistment must be knowingly madp_., i. e., 

it must be shown that the accused knew that the person en
listed or mustered in by him was within the prohibited class. 

Knowiitgly includes not only a certainty of belief but also 
such a degree of belief as the ordinarily prudent man acts 
upon. 

The enlistment or muster in of the person must be at the 
time prohibited by law or by regulations or orders that were 
operative as to the accused. 

This excludes cases where the enlistment or muster in was 
prohibited by regulations or orders of the existence of which 
the accused was not aware or at the time chargeable with 
knowledge. 
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ANALYSIS AND PnOOF. 

The article applies only to commissioned officers. While 
members of the Army Nurse Corps, warrant officers, Army field 
clerks, and field clerks Quartermaster Corps are officers, they 
are not commissioned officers, and hence, as the word "officer" 
used in this article is used in a penal statute, it must be con
strued strictly to mean a commissioned officer. Should any of 
the aforementioned persons subject to military law commit acts 
which if done by a commissioned officer would be an offense 
under this article, they should be charged under A. W. 96. 

The article defines two offenses which may be treated under 
one heading, as follows: 

1. Officer making UNLAWFUJ, ENLISTMENT (OR MUSTER IN). 

PROOF. 

(a) The enlistment or muster in by the accused commis
sioned officer of the person named, as alleged. 

(b) That such person was within the classes whose enlist
ment or muster in were prohibited at the time of such enlist
ment or muster in. 

«() That the accused knew this at the time of the enlist
ment or muster in of such person. 

407. Fifty-sixth Article of lVar. 
Any officer wllO knowingly makcs a false muster of man or animal, 

or wIlo signs or directs or allows the signing of llDy muster roll 
knowing the snme to contain a false lnuster or false statement HI!I to 
the absellce or pay of ..... olilieer or soldier. or wIlo wrcmdully takel!l 
money or other consideration on m.nstering' In a regiment, company. 
or other organization, or on signing mUl!lter r ..III!I, Dr who knowingly 
musters 8S an officer or lioldie'l" a persoJl, who is not such o1lieer 01" 

soldier, I!Ihall be dismissed from the service ond suffer such other 
punishment as a eourt-m.nrti"l may direct. 

DEFINITIONS AND PRINCIPLES. 

See the terms of the article for requirements as to muster 
rolls and definition of the offenses. 

Muster has been defined as the assembling, inspecting, en
tering upon the formal rolls, and officially reporting as a 
component part of the command of persons or public ani
mals. (Winthrop, p. 852.) 
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ANALYSIS AND PROOF. 

The article a.pplies O'll1y to commissioned officeTs. (See com
ments under A. W. 55.) 

The article defines a number of offenses which may be 
treated under the following heads : 

1. Making false muster. 
II. Signing, directing, or allowing the signing of false 

muster rolls. 
III. Taking money or other consideration on muster or 

signing muster rolls. 
IV. Mustering as an officer or soldier one who is not. 

I. MAKING FALSE MUSTER. 

PROOF. 

(a) That the muster of a certain man or animal was made 
by. the accused officer, as alleged. 

(b) That the muster was false as alleged. 
(0) That the accused officer knew this at the time of mak

ing the muster. 

II. SIGNING, DIRECTING, OR ALLOWING THE SIGNING OF FALSE 

MUSTER ROLLS. 

PROOF. 

(a) That the accused officer signed the muster roll or di
rected or allowed the signing of the muster roll as alleged. 

(b) That such muster roll was false in certain particUlars 
as alleged. 

(c) That the accused officer knew this at the time he signed 
th~ roll or directed or allowed it to be signed as alleged. 

III. TAKING MONEY OR OTHER CONSIDERATION ON MUSTER OR 

SIGNING MUSTER ROLLS. 

PROOF. 

(a) That the accused officer made the muster of the or
ganization or signed the muster rolls as alleged. 

3W 



PUNITIVE ARTICLES OF WAR. ~ 408 

(0) That he accepted money or other consideration as a 
compensation or reward for making the muster or signing the 
muster rolls. 

(0) That the taking of such money or other consideration 
was wrongful-that is, without legal excuse. 

IV. MUSTERING AS.AN OFFICER OR SOLDIRR ONE WHO IS NOT. 

PROOF. 

(a) That the accused officer mustered as an officer or soldier 
a certain person, as alleged. 

(0) That the person so mustered was not such officer or 
soldier. 

(0) That the accused knew this when he made the muster. 

408. FiftY-8e-venth Artide of War: 
Every otIicer .....h .... e duty it is to render to the War Depl1rt

In""t or other .uperior ....thority ... return of the "t..te of the 
tr(Pops Rader his e.m....aD..~ e-r of the a.rD1.s, a:rnmunttion, cloth
inG',. fn."~ 9r Mher property tkereUDto belong,'iJlg',. who knowingly 
nH,!I;:es .. fal... ret.no tll""",af allall be <lismissed froDl the ..ervice Stnd 
6u1fer ...eh Miler ponial ent ali a eanrt-m.,n-ti:ol nUll' direct. And any 
ofticer wIl thr_h leet _ de"ign, OInits to render such retnrn 
s],,,n Ite p i .....,d .,....rt.......artUl ....,,;,- direct. 

DEFINITIONS A.ND PRINCIPLES. 

See the ten:ns of the article, the penal part of which ap
plies broadly to "every officer whose duty it is to render to 
the "Val' Depa.rtment or other superior authority a return 
of the state of the troops under his command, or of the arms, 
ammunitio:n, clothing, funds, or other property thereunto 
belonging." . 

ANALYSIS AND PRoOF. 

The arncle &pplies to commanding officers only. 
The article defines two offenses: 
I. MaJring false returns. 
II. Omitting to render returns. 
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r. ]\{AKING FALSE RETURNS. 

As to knowingly, see remarks under fifty-fifth article. 
(Par. 406, supra.) 

PROOF. 

(a) That the accused officer was a commanding officer~ as 
alleged. 

(b) That it became his duty as such to render to a certain 
superior authority a certain return as specified. 

(c) That he complied with such duty, and that the return 
so made was false in certain particulars, as alleged. 

(d) That the accused officer knew that the return was 
false at the time of making it. 

n. OllHTTING TO RENDER RETURNS. 

The term" neglect" involves the idea of culpability and 
includes the case of an officer who, knowing the return to 
be due, fails to render it through remissness or procrasti
nation. 

PROOF. 

(a) That the accused officer was a commanding officer as 
alleged. 

(b) That it became his duty as such to render to a certain 
superior authority a certain return as specified. 

(c) That he omitted through neglect or design to render 
such return. 

SECTION II. 

DESERTION-ABSENCE WITHOUT LEAVE. 

409. Fifty-eighth .Article of War: 
AllY penon aubjeet to military law ....ho deserts or nttemptlo to de

sert the "ervil,e of the United States shan, If the o1ren8e be com_ 
mitted in time of war, su1fer death or l!nlch other puniakment as " 
court-martial JDny direct. and, if the oftense he committed at any 
other time, nny punishment. excepting death. tloat a court-nwrtinl 
Inay direct. 

DEFINITIONS AND PRINCIPLES. 

Desertion is absence without leave accompanied by the in
tention, either (a) not to return, (b) to avoid hazardous duty, 
or (c) to shirk important service. (A. W. 28.) 
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A.-Absence Without Leave, with Intent Not to Return. 

Both elements are essential to the offense. The offense be
comes complete when the person absents himself without au
thority from his place of service with intent not to return 
thereto. A prompt repentance and return are no defense, 
nor is it a defense that the deserter at the time of departure 
intended to report for duty elsewhere. Thus, where a soldier 
leayes his post intending never to go back unless a certain 
event happens, or leaves his post with such intent and reports 
at another post, he is a deserter; but unless such intent exists 
at some time the soldier can not be a deserter whether his 
purpose is to stay away a definite or indefinite length of time. 

Where a soldier, without having been discharged, again 
enlists in the Army or in the Militia in the service of the 
United States, such enlistment is, by the twenty-eighth 
article of war made sufficient evidence of desertion. In such 
a case, other proof of the intent permanently to stay away 
from his former place of service and of the status of absence 
without leave therefrom are unnecessary. 

B.-Absence Without Leave, with Intent to Avoid Hazardous
 
Duty.
 

C.-Absence Without Leave, with Intent to to Shirk Important
 
Service.
 

"Short desertion."-Under the twenty-eighth article of war 
as amended by the code of 1920 any person subject to military 
law who "quits his organization or place of duty with the intent 
to avoid hazardous duty or to shirk important service shall be 
deemed a deserter." Congress thereby adopted the principle 
that willful absence from dangerous or hazardous duty is deser
tion, as it is in the British service (" short desertion "). Under 
this article a man who absents himself in a deliberate orclandes· 
tine manner, with a view of (1) avoiding some hazardous duty 
or (2) of shirking some important service, though he may in
tend to return when the evasion of the duty or the service is 
accomplished, is liable to be convicted of desertion, just as if 
an intention never to return. had been proved against him. 
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(Brit. M. M. M., Chap. nI, sec. 16, pp. 18-19). Thus, if a 
man on the eve of the embarkation of his regiment for overseas 
Bervice, or when ordered to aid in the suppression of riot or 
insurrection, or on strike duty, conceals himself in barracks, or 
is absent without leav~, the court may be quite justified in 
presuming an intenti(}ll to escape the hazardous duty or impor. 
tant service on which he was ol'dered, and in convicting him of 
desertion. 

ANALYSIS AND PROOF. 

The article includes all persons subject to military law. 
The article covers two offenses, as follows: 
I. Desertion. 
II. Attempting to desert. 

I. DESERTION. 

PROOF. 

(a) .That the ",ccused absented himself, or remained ab
sent without authority, from his place of service, as alleged. 

(b) That, either, 

1. He intended, at the time of absenting himself or 
at some time during his absence, to remain away perma
nently from such place: or, 

2. That at the time he absented himself either the 01'

pJ:lization to which he belonged, or he himself, was under 
"orders or anticipated orders invohing either (a) hazardous 
duty Qr (b) some important serrice, and tha.t his absence 
withou.t leave .IS so timed as to appear calculated to 
enable him toavoicl fm.eh huardous duty or to shirk such 
important service, lLS the case may be. 

(c) That his absence was of a duration and was termi
n&ted as alleged. 

(d) That hiB act was done, if so alleged, in the execution 
of a certain conspiracy, or in the presence of a certain out
break of Indians, or of a certain unlawful assemblage which 
his organization was opposing, or in time of war where the 
court will not ta.ke judicial notice of the existence of a status 
Gfwar. . . 

34.4 



PUNITIVE ARTICLES OF WAR. ~ 409 

(e) Where the soldier enlisted without a discharge (see 
A. 'iV. 28), that the accused was a soldier in a certain organi
zation of the Army as alleged j and that, without being dis
cha,rged from such organization, he again enlisted in the 
Army, or in the militia when in the service of the United 
States, or in the Navy, or the Marine Corps of the United 
States, or in some foreign army, as alleged. In this ca1:)e 
proof of the absence without leave and of the intention not 
to return become unnecessary. 

(f) When an officer, having tendered his resignation, and 
prior to due notice of the acceptance of the same, quits his 
post, etc. (see A. W. 28), tha.t the accused was a commissioned 
oiIicer of the Army as alleged; that he lias tendered his resig
nation; and that, prior to due notice of acceptance thereof, 
he did quit his POit or proper duties without leave; and that he 
<lid so with intent to absent himself pe.~:ma.nently from his post 
or proper duties. 

:NOTE.-ln proving Ii ipecificatien alleging that the accused quit 
his organization or place of duty with the intent to avoid hazardous 
duty, or with the intent to shirk important service, the trial judge 
advocate should o:trer in evidence proof of facts tending to show that 
the accuaer:J. knew with reuonable certainty that he would be required 
for such hazardous duty or important aervice, as the case may be. To 
prove this the prosecution should show (a) that the accused was 
warned; or (b) that the ort:anization, as a whole, was warned, if 
possible on parade at which the roll 'Was called and the accused was 
Jl1'esent; 02' (c) tllat, haYing regard. to the orders, or the usual cus
tODtS of reliefs, the accused mnst have known that the turn of his 
compallY. etc., was imminent (an ol'licer or senior noncommissioned 
o€lcer shotlld ~{Te evidence of the usual custom of reliefs, and of 
the d:).tes of the llazardous duties or important service which the 
accused m.iased or which his absence was timed to miss); or (d) 
that the period of a.lIence was so long that the accused must have 
known that he would miss hazardous duty or important iervice. 

II. A'lT:EllP'ITNG TO DESERT. 

An attempt to desert is an overt act other than mere prep
aration toward accomplishing a purpose to desert. 

Usull.lly the endeavor of the accused toward getting away 
will be frustrated by an agency independent of his own will; 
but once the ;attempt is made a turning back by the accused 
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of his own accord does riot obliterate the offense. An in
stance of the offense is: A soldier intending to desert hides 
himself in an empty freight car on the post, intending to 
effect his escape from the post by being taken out in the car. 

PROOF. 

(a) That the accused made the attempt by doing the overt 
act or acts alleged. 

(b) That he intended to desert at the time of doing such 
act or acts. 

(c) That his act was done, if so alleged, in the execution 
of a certain conspiracy, or in the presence of a certain out
break of Indians, or a certain unlawful assemblage which his 
organization was opposing, or in time of war where the court 
will not take judicial notice of the existence of the status 
specified. 

NOTE.-The attempt to desert may be with the intent either (a) 
not to retnrn, (b) to avoid hazardous duty, or (c) to shirk important 
service. (See subpar. I of this paragraph, supra.) The proof should 
correspond to the allegations of the specification, as the case may be. 

410. Fifty-ninth Article of War: 
Any person subject to military law who advises or persuades 

or knowingly assists another to desert the service of the United 
States sball, it tbe offense be committed in time of war, snll'er 
deatb or such otber punishment as a court-martial DU'.y direct, 
and, if the offense be conunit1ed at any other time, any punish. 
ment, excepting death, that a conrt-martial may direct. 

DEl<'INITIONS AND PRINCIPLES. 

See the definition of desertion under the next preceding 
article. 

As to knowingly, see remarks under the fifty-fifth article. 
The offenses of persuading and assisting desertion are not 

complete unless the desertion occurs; but the offense of ad
vising is complete when the advice is given, whether the 
person advised deserts or not. 

It is not necessary that the accused act alone in giving the 
advice or assistance, or in the persuasion; and he may act 
through other persons in committing the offenses. 
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ANALYSIS AND PROOF. 

The article applies to all persons subject to military law. 
See article 2. 

The article defines three offenses, as follows: 
1. Advising desertion. 
II. Persuading desertion. 
III. Assisting desertion: 

I. ADVISING DESERTION'. 

PROOF. 

(a) That the accused advised a person subject to military 
b w to desert the service as alleged. 

(1;) That the act was done, if so alleged, in time of war, 
where the court will not take judicial notice of the status 
of war. 

II. PERSUADING DESERTION. 

PROOF. 

(a) That the accused used persuasion to induce a person 
subject to military law to desert the service as alleged. 

(b) That the person whom he persuaded deserted as 
alleged, and was induced to do so by such persuasion. See 
proof of desertion in the next preceding article. 

(c) That the act was done, if so alleged, in time of war, 
where the court will not take judicial notice of the status 
of war. 

m. ASSISTING DESERTION. 

PROOF. 

(a) That the accused knowingly assisted a person subject 
to military law to desert the service as alleged. 

(b) That the person given such assistance deserted as al
leged. See proof of desertion in-the next preceding article. 

(0) That the act was done, if so alleged, in time of war, 
where the court will not take judicial notice of the status of 
war. 
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411. Sixtieth Ar·ticle of Wa?': 
Any odicer who, lifter J,aving diseovel'ed that a !loldier In his com

..."nd is II deaerter f1'OlI1 the military 01' ..aWlI service 01' from tl.e 
Marine Corp... retalnll sueh deserter In hi" eORlnulnd withont Infonn
ing lIu.perior anthority or the commllnder of the organization to 
which the 4leaert.,.. bel....~s, shall be pUllished .... II court-martial may 
4lrect. 

DEFINITIONS AND PRINCIPLES. 

See definition of desertion under article 58. 
Discovered does not imply a certainty on the one hand or a 

mere suspicion on the other. It implies such a belief as the 
ordinarily prudent officer would act upon. 

ANALYSIS AND PROOF. 

The article applies only to commanding officers. 
The art.i.cle defines one offense: 

I. RETAINING A DESERTER. 

PROOF. 

(a) That the accused officer exercised a certain command 
as alleged. 

(b) That while so in command he discovered that a certain 
soldier in his command was a deserter from the military or 
naval service, or from the Marine Corps, as alleged. 

(c) That such soldier was in fact such a deserter. See 
proof of desertion under fifty-eighth article. 

(d) That he retained such deserter in his command with
out informing superior authority or the commanding officer 
of the orgui:r;ation to which the deserter belong'S, as alleged. 

412. Sixty-first Arlide of War: 
An,.. 1'--- _ .....ect to JIlilit....,. law "'loo f.n" to rep..ir at the fixed 

tt..c to tloe ~erl,.. .....lllted ph.ce of .;Int)', or goe" from tlle s"me 
wit:b.Ga.t )trOller leave, or .baents )lil!l~elf from Ids eom.mand, gunrdJ 

«.!lrte..... lI_tleB, OK' enmp without proper lea,-e, IIhall be punished ..... 
.. coart""",artfal "DT direct. 

DEFINITIONS AND PRINCIPLES. 

The article is designed to cover every case not elsewhere 
provided for where any person subject to military law il!I 
through his own fault not at the place where he is required 
to be at a time when he should be there. 
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The first part of the article-that relating to properly ap
pointed place of duty-applies whether such place is ap
pointed as a rendezvous for several or for one only. Thus, it 
would apply in the case of a soldier failing to report as the 
kitchen police or leaving such duty after reporting. 

A soldier turned over to the civil authorities upon appli 
cation is not punishable under this article for the period he 
is held by them under such delivery. So, also, where a sol
dier is absent with leave and is held, tried, and acquitted by 
the civil authorities, his status does not change to absence 
without leave. But where the soldier is absent without leave 
when tried, although acquitted, or being absent with leave 
is convicted and held beyond the expiration of his pass, or 
being absent without leave is unable to return through sick
ness or lack of transportation facilities, or other disabilities, 
the period of the absence without leave will include the time 
he is so detained; but, in view of the fact that the absence 
during such time is enforced, it would be appropriate not 
to consider the length of such detention for the purpose of 
administering punishment in the case. 

rn computing the length in days of a period of absence for 
the purpose of determining the maximum punishment for 
an absence without leave under this article, periods of 24 
hours are considered one day. Thus, a soldier who absents 
himself from 11.59 p. m. one day to 12.01 a. m. the next is 
:l.bsent only a fraction of a day as far as the maximum pun
ishment order is concerned, although the period· of absence 
cover parts of two calendar days. 

ANALYSIS A.ND PROOF. 

The article applies to any person subject to military law. 
See Article 2. 

The article defines a number of offenses which may be 
treated under the general term "Absence without leave." 

1. AIlSENCE VlnTHoUT LEAVE. 

PROOF. 

(1) Where the accused fails to appear at or goes from a 
place of duty. 

(a) That a certain authority appointed a certain time and 
place	 for a certain duty by the accused, as alleged. 
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(0) That he failed to report to such place at the proper 
time, or having so reported went from the same without 
authority ·from anyone competent to give him leave to do so. 

(2) Where-the accused is charged with absenting himself 
without proper leave. 

(a) That the accused absented himself from his command, 
guard, quarters, station, or camp for a certain period, as 
alleged. 

(0) That such absence was without authority from any 
one competent to give him leave. 

SECTION III. 

DISRESPECT-INSUBORDINATION-MUTINY. 

413. Sixty-second Article of War: 
Any officer who uses contemptuous or disespectful words against 

.the President, Vice President, the Congress of the United States, tlte 
Secretary of War, or tlte gov"rnor or legislature of any State, Terri
tory, or other possession of the United States in which he Is qnRl'

tered shall be dismissed from the service or sufter such other punish
·ment as a court-martia-l :may direct. Any other person subject to 
:military law who so oftenlis shall be punished as a court-:martisl 
may direct. 

DEFINITIONS AND PRINCIPLES. 

The contemptuous or disrespectful words, as used in this 
article, cover language disrespectful and contemptuous in 
themselves, such as abusive epithets, denunciatory or con
tumelious expressions, or intemperate or malevolent com
ments upon official or personal acts, etc., or words disre
spectful or contemptuous because of the connection in 
which and the circumstances under which they are used. 

It is essential that a person against whom such words 
are used be in one of the offices named at the time; but it is 
immaterial whether the words are spoken against him in his 
official or private capacity. 

The truth or falsity of the statements is, as a rule, imma
terial. 

Trials for offenses covered by this article have.usually been 
for the use of " contemptuous or disrespectful words against 
the President," or the Government mainly as represented by 
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the President. The deliberate employment of denunciatory 
or contumelious language in regard to the President, whether 
spoken in public or published, ot conveyed in a communica
tion designed to be made public, has, in repeated cases, been 
made the subject of charges and trial under this article. 
(Digest, p.120; Winthrop, p. 8H.) 

The language used must be disrespectful or contemEtuous. 
Adverse criticism of the Executive expressed in emphatic 
language in the heat of political discussion, but not ap
parently intended to be personally disrespectful, should not 
be made the basis of trial under this article. (Idem.) 

A.NALYSIS AND PROOF. 

The article applies to any person subject to military law. 
The article defin~ a number of offenses which may be 

treated under the general term of "disrespect toward the 
President, etc." 

I. DISRESPECT TOWARD THE PRESIDENT, ETC. 

PROOJ'. 

(a) That the accused used certain contemptuous or dis
respectful words against the President, or othero£ the au
thoritie~ mentioned in the article, as allegecl. 

(b) Where such words are not contemptuous or disrespect
ful in themselves, that the words were used under certain cir
cumstances or in a certain connection, or that a certain in
tended meaning gave them the character of contemptuous or 
disrespectful words, as alleged. 

414. Sixty-tMrd Article of War: 
Any person subject to nlilltsry law who behaves hi",,,elf ....ith dis. 

respect toward his superior omcer shall be lIUBisked Ill. .. court
nl:lrtial DlUY direct. 

DEFINITIONS A:r:<D PRINCIPLES. 

The disrespectful behavior contemplated by this article is 
such as detracts from the respect due to the authority and 
person of a superior officer. It may- consist in acts or lan
guage, however expressed. 

21358°--20----23
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It is not essential that the disrespectful behavior be in the 
presence of the superior, but in general it is consideredobjec
tionable to hold one accountable under this article for wJillt 
was said or done by him in a purely private conversation. 

The officer toward whom the disrespectful behavior was 
directed must have been the superior of the accused at the 
time of the acts chaI'ged; but by superior is not necessarily 
meant a superior in rank, as a line officer, though inferior in 
rank, may be the commanding officer, and thus the Slll)erior 
of a staff officer, such as a sUl~geon. 

Disrespect by words may be conveyed by opprobrious epi
thets or other contumelious or denunciatory language. ("'IV in
throp, p. 874.) 

Disrespect by acts may be exhibited in a variety of modes
as neglecting the customary salute, by a marked disdain, in
difference, insolence, impertinence, undue familiarity, or 
other rudeness in the presence of the superior officer. ("Win
throp, p. 875.) 

I t is not essential that the behavior be intentional, and it is 
immaterial that only facts were stated; but where the person 
who did the acts or spoke the words did not know that the 
person against whom they were directed was his superior oili
~er, such ignorance isa defense. 

ANALYSIS AND PROOF. 

The article applies to any person subject to military law. 
See Article 2. 

The article defines one offense, that is, disrespect tovfard a 
superior officer. 

I. DISRESPECT TOWARD A SUPERIOR OFFICER. 

PROOF. 

(a) That the accused did or omitted to do certain acts or 
spoke certain words -toward a certain officer, as alleged. 

(0) That the behavior involved in such aets, omissions, or 
words was, under certain -circumstance, ·01' in a certain con· 
nection or with a certain meaning, as alleged. 
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(c) That the officer toward whom the acts, omissions, or 
words were directed was the accused's superior officer. 

415. Sixty-fourth Article of lVar: 
Any person· .lUbjeet to military- law who> on· any pretense wh'abo

ever, si1'ike8 his- S'Uperior officer or dra-,:vs or lifts nI) any· ,"veUIJ-on 01' 
ofi'ers ~ny ,-folence against him. being in the execution of his o.oice, 
or Willfully di""'lreyl!t·..ny lawfnl command of hhnmperior officer...hall 
""ncr del>.th or ..nch other punishDlent as n conrt-IDnrtial Jll.3y direct. 

DEFINITIONS AND PRINCIPLES. 

The phrase "on any pretense whatsoever" is not to be 
understood as excluding as a defense the fact that the strik
ing was done in legitimate self-defense or in the discharge 
of some duty, such as is enjoined by the sixty-seventh article. 

By "superior officer" is meant not only the commanding 
officer of the accused, whatever may be the relative rank of 
the two, but any other commissioned officer of rank supe
riOT to that of the accused. That the accused did not know 
the officer to be his superior is available as a defense. 

ANALYSIS AND PROOF. 

The article applies to any person subject to military law. 
See Article 2. 

The article embraces offenses indicated by the following 
diagram: 

StrikeS' 
or. 

'DraWS)or Any weapon 
AIl~' person On any pretense. against 

b · t t su Jec 0 whatsoever LIftS up 

military or 
law who Offers any violence 

against 
or 

His superior officer 
being in the ex
ecution of his 
office. 

Willfully disobeys any lawful command· of his superior 
officer. 

These offenses may be treated under the following heads: 
I. Assaulting superior officer. 
II. Disobeying. superior officer. 
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I. ASSAULTING SUPERIOR OFFICER. 

The word" strikes" means an intentional blow "With anJ
thing by which a blow can be given. 

The phrase" draws or lifts up any weapon against" covers 
any simple assault committed in the manner stated. 

The offense consisting either in a mere threatening of vio
lence without anything further being proposed, or in an 
attempt to do violence which is not effectuated. The weapon 
chiefly had in view by the word "draw" is no doubt the 
sword; the term might, however, apply to a bayonet in a 
sheath, or to a pistol; and the drawing of either in an 
aggressive manner, or the raising or brandishing of the same 
minaciously in the presence of the superior and at him is 
the sort of act contemplated. The raiSting in a threatening 
manner of a firearm (whether or not loaded) or of a club, or 
any implement or thing by which a serious blow could be 
given, would be within the description-" lifts up." (Win
throp, p. 879.) 

The phrase" offers any .violence against him" comprises 
any form of battery or of mere assault not embraced in the 
preceding more specific terms" strikes" and" draws or lifts 
up." But the violence where not executed must be physically 
attempted or menaced. A mere. threatening in words would 
not be an offering of violence in the sense of the article. 
(Wi'nthrop, pp. 879 and 880.) 

An officer is in the execution of his office "when engaged in 
any act or service required or authorized to be dQne by him 
by statut~, regulation, the order 0"£ 'a superior, or military 

·usage." (W"inthrop, p. 881.) 

PROOF. 

(a) That the accused struck a certain offi~er with or with
out a certain thing or weapon or drew or lifted up a cerlain 
weapon against him or offered violence against him, as 
alleged. 

(0) That such officer was the accused's superior officer at 
the time. 

(c) That such super,ior officer was in the execution of his 
office at the time, as alleged. 
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n. DISOBEYING SUPERIOR OFFICER. 

The willful disobedience contemplated is such as shows an 
intentional defiance of authority, as where a soldier is given 
an order by an officer to do or cease from doing a particular 
thing at once and refuses to do what is ordered or simply 
omits to do it.. 

Where the order is operative in futuro, a mere neglect to 
comply with it " through heedless'ness, remissness, or forget
fulness is an offense chargeable not in general under this 
article, but under the general article" (Winthrop, p. 884), 
and the same is true of a mere refusal to obey such an order 
before the time set for its execution. 

The order must relate to military duty and be one which 
the superior officer is authorized under the circumstances to 
give the accused. D~sobedience of an order which has for 
its sole object the attainment of some private end, or which is 
given for the sole purpose of increasing the penalty for an 
offense which it is expected the accused may commit, is not 
punishable under this article. 

An accused can not be convicted of a violation of this 
article if the order was in fact unlawful; but, unless the order 
is pl::tinly illegal, the disobedience of it is punishable under 
the general article, i. e., the ninety-sixth article. 

To justify from a military point of view a military in
ferior in disobeying the order of a supe-rior, the order must 
be one requiring something to he done which is palpably a 
breach of law and a crime or an injury to a third person, or 
is of a serious character (not involving unimportant conse
quences only) and if done would not be susceptible of being 
righted. An order requiring the performance of a mili~ary 

duty or act can not be disobeyed with impunity unless it has 
one of these characteristics. 

That obedience to a command involved a violation of the 
accused's religious scruples is not a defense. 

Failure to comply with the general or standing orders of a 
corps area, department, division, district, post, etc., 0.1' with the 
Army Regulations, is not an offense under this article, but 

855 



'If 416 CHAPTER XVII. 

under the ninety-sixth article i and so of a nonperformance 
by a subordinate of any mere routine duty. 

The form of the order is immaterial, as is the method by 
which it isc transmitted to the accused; but the communica
tion must amount to an order and the accused must know 
that it is from his superior officer; that is, a commissioned 
officer who is authorized to give the order whether he is su
perior in rank to the accused or not. 

PROOF. 

(a) That the accused received a cerlaincommand from a 
certain officer as alleged. 

(0) That such officer was the accused's superior officer. 
(c) That the accused willfully disobeyed such command. 

416. Simty-fifth Article of 1fTar: 
Any soldier who ,"trikelf or assaults, or who nttemp-fs or threatens 

to' strike 0:<' assault, or willfully disobey", tlie; ht'Wftil, order' 01 a war
rant officer o:r a. non.coJ:i'hu.issi"o-ned o1ilcer wl!.ile in the ex~cutioD Gf 
his offi~et Or uses thre:ate:n.ing or insUlting lR:n~.2g,·c, or be-haves in an 
insubordinate or disrespectful mallne;'" toward a w:rrrs:trt Officer err a 
noil'COJR-Dlissioned· ofllce1" ,-vll-ile i'n the execution of his office, sludl be 
punished as n court-Dlertial Ulay direct. 

DEFINI1'IONS AND PRINClPLEg. 

This article has the same general objects with respect to 
W!tl'1'llnt officers and noncommissioned officers as the sixty
third :lind sixty-fourth articles have with respect to commis
sioned officers; namely, to insure obedience to their lawful 
orders, and to protect them from violence, insult, or dis
respect. . 

The terms" willful disobedience"r "lawful order," and" in 
the execution of his office" are used ill the sante sense as in 
the sixty-fourth article. 

ANALYSIS AND PROOF;' 

The article- applies to enlisted men only. 
The article ernbl"'ltces offenses indicated by the fbllowing 

diagram: 
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Strikes 
or 

Assaults 
or 

AttemptS} {Strike 
or to or 

Threatens Assault 
or 

A ld" h Willfully disobe;ys the 
ny so ler W 0 l::lwful order of 

or 

A warrant officer or a noncom
missioned officer while ill 
the execution of his offit:e. 

Threatening language 
'Uses or 

{, Insulting language 
or 

InSUbordin.ate manner 
'Behaves in an or

{Disrespectful manner 

Toward a WH

rant officer or 
a noncommis
sioned officer 
while in the 
execuUoll of 
his office. 

These offenses may be briefly treated under the following 
headings: 

I. A,ssaulting a warrant officer or a noncommissioned' 
officer. 

II. Disobeying a warrant officer or a noncommissioned 
officer. 

III. Using threatening or insulting la,nguage or behaving 
in an lllsubordinate or disrespectful manner toward a warrant 
officer or a noncommissioned officer. 

I. ASSAULTING A warrant officer or a NONCOMJlITSSlONED 

OFFICER. 

For definition of the offense, see ninety-third article. (Di
vision XII, par. 443, infra.) 

The part of the article relating to assaults covers any 
unlawful violence against a warrant oiiicer til' a noncommis
sioned G:fficer in the execution of his o1fiee, whether such vio
lence is merely tnreaten-ed 0'1' is advanced in any degree tow
ard application. 

PROOF. 

(a) That the accused so'Jdaer struck ltcertain warrant 
officer 0-1' noncommissioned officer as alleged, with a certain 
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thing, or assaulted or attempted or threatened to strike or 
assault him in a certain manner, as alleged. 

(b) That such warrant officer or noncommissioned officer 
was at the time in the execution of his office, as alleged. 

II. DISOBEYING A warrant officer or a NONCOMMISSIONED 

OFFICER. 

PROOF. 

(a) That the accused soldier received a certain command 
from a certain warrant officer or noncommissioned officer, as 
alleged. 

(b) That the warrant officer or noncommissioned officer 
was in the execution of his office. 

(c) That the accused soldier willfully disobeyed such com
mand. 

III. USING THREATENING OR INSULTING LANGUAGE OR BEHAV

ING IN AN INSUBORDINATE OR DISRESPECTFUL MANNER TO

WARD A warrant officer or a NONCOMMISSIONED OFFICER. 

The phrase" while in the execution of his office" limits the 
application of this part of the article to language and be
havior within sight or hearing of the warrant officer or non
commissioned officer toward whom it is used; the word 
" toward" not being used in the same sense as in the sixty
third article of war. 

PROOF. 

(a) That the accused used eertain language or did or 
omitted to do certain acts under certain circumstances, or 
in a certain manner or with a certain intended meaning, as 
alleged. 

(b) That such language or behavior was used toward a 
certain warrant officer or noncommissioned officer. 

(c) That such warrant officer or noncommissioned officer 
was at the time in the execution of his office, as alleged. 
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417. Simty-sixth Article of Wlar: 
Any person subjcct to military law who attempts to create or who 

begins. excites. causes. or :loins in any mutiny Dr sedition In any 
company. party. post. camp. detachment. guard. or other command 
..",<II sutrer death or BUch other punishment as a court-martial may 
direct. 

DEFINITIONS AND PRINCIPLES. 

Mutiny imports collective insubordination, and necessarily 
includes some combination of two or more persons in resisting 
Inwful military authority. 

Sedition implies the raising of commotion or disturbance 
against the State; it is a revolt against legitimate authority 
and differs from mutiny in that it implies a resistance to law
ful civil power. 

The concert of insubordination contemplated in mutiny or 
sedition need not be preconceived nor is it necessary that the 
act of insubordination be active or violent. It may consist 
simply in a persistent and concerted refusal or omission to 
obey orders or to do duty with an insubordinate intent. 

.ANALYSIS AND PROOF. 

The article applies to any person subject to military law. 
The article defines fiye offenses relating to mutiny and five 

relating to sedition. 
1. Attempting to create a mutiny (or sedition). 
II. Beginning a mutiny (or sedition). 
III. Joining in a mutiny (or sedition). 
IV. Exciting a mutiny (or sedition). 
V. Causing a mutiny (or sedition). 

1. ATTEMPTING TO CREATE A J\lDTI~Y OR SEDITION. 

An attempt to commit a crime is an act done with specific 
intent to commit the particular crime and proximately tend
ing to, but falling short of, its consummation. There must 
be an apparent possibility to commit the crime in the manIler 
specified. Voluntary abandonment of purpose after all act 
constituting an attempt is not a defense. 

The intent which distinguIshes mutiny or sedition is the 
intent to resist lawful authority in combination with others. 
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The intent to create a mutiny or sedition may be declared in 
words, or, as in all other cases, it may be inferred from acts 
done or from the surrounding circumstances. 

A single individual may harbor an intent to create a 
mutiny and may commit some overt act tending to create 
a mutiny or sedition and. so be guilty of an llittempt to crea.te 
a mutiny or sedition, alike whether he was joined by others 
or not, or whether a mutiny or sedition actually followed 
or not. 

PROOF. 

ea)- An act or acts of accused which approximatel}7 tended 
to create- a certain intended (or actual) collective'insubordi- . 
nation. 

(b) A specific intent to- create a certain intended (or 
actual) collective insubordination, 

(e) That the insubordination occurred or was intended to 
occur in a company, party, post, camp, detachment, guard, 
or other command in the Army of the United States. 

II-III. BEGINNING OR JOINING IN A MUTINY OR SEDITION. 

There can be no actual mutiny or sedition until there has 
been an overt act of insubordination joined in by two OJ; 
more persons, and so no person can be guilty aT beginning 
or joiniJ)g in a mutiny unless an overt act of mutiny is 
proved. A person can not be guilty or beginning a mutiny 
unless he is the first, or among the first, to commit an overt 
a.ct of mutiny; a person can not join in a mutiny without 
joining in some overt act. Hence presence of the accused at 
the scene of mutiny is necessary in these two cases. 

PROOF. 

(a) The occurrence of certain collective msubordination 
in a company, party, post, camp, detachment, or other com
mand in the Army of the United States. 

(0) That the accRsed began or joined in the certain collec
tive insubordination. 
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IV-V. CAUSING OR EXCITING A :l\!trTINY OR SEDITION. 

As in II and III, supra, no person can be guilty of causing 
or exciting a mutiny unless an o-vert act of mutiny follows 
his efforts. But a person may excite or cause a mutiny with
out taking personal part in or being present at the demon
stl'utions of mutiny which result from his activities. 

PROOF. 

(a) The occtrrrence of certain collective insubordination 
in a cel'tain company, party, post, camp, detaehment, or 
gnard, or other command in th~ Army of tbe United States. 

(b) Acts of the accused tending to causeOT e:S:cite the cer
tain collective insubol'dination. 

418. Sixty-seventh Article of lYar: 
Any officer or soldier wIlo, being lu"esent at any muti'ny.or seditIon-. 

dees not m•., hi", utmost endenv·or to snppres" t'be 111lm'e, or kn.,1ving 
0 .. ha,'ing rooson to believe that a mutiny or ..edition is to take pl""e, 
does not without delay give information thereof to ),is cOillmonding 
officer shall sufter death or such oth-el" l)unis)uuent t!8 a COUl't-Jll3rtial 

may direct. 

DEFINITIONS AND PRINCIPLES. 

See" Mutiny ann Sedition," paragraph 411, supra. 

ANALYSIS AND PROOF. 

Th'e artide applies only to officers and soldiers. It dnes not 
apply to members of the Army Nurse Corps, warrant officers, 
Army field clerks, field clerks Quarterm.aster Corps, or any other 
persons subject t(r military law, except officers and enlisted men. 

It defines two off'8nses relating to mutiny and two relating 
to seditiDIl. 

I. Being present at a mutiny (or sedition), failing to use 
the utmost endeavor to suppress it. 

II. Having knowledge or reason to believe that a muti.ny 
(or sedition) is to take place\ failing to give information 
thereof to his commanding officer without delay. 

1. FAILURE TO SUPPRESS :lIUTINY (OR SEDITION). 

Mere pr~sence countenancing such collective insubordina
tions a:n:d disttlI'ban~es as mutinies, riots, and seditions ha~ 

been considered criminal for over a century. Th~ ·articl<e 

861 



, 418 CHAPTER XVII. 

goes a step further and requires of officers and soldiers their 
utmost endeavors to suppress such disorders. 

One is not present at a mutiny unless an act or acts of col
lective insubordination occur in his presence. 

Utmost endeavor is a relative term. The rule governing 
the lawful use of force to suppress crime or arrest wrong
doers is that as much force may be used as is reasonably neces
sary to accomplish the desired purpose, and no more. This 
article has been construed as authorizing and requiring the 
most extreme meas1lres-even to the using of a dangerous 
weapon and the taking of life-where such extreme measures 
are ,reasonably necessary. But all the circumstances of neces
sity are to be considered. Means which in war and before 
the· enemy would be not only justified but laudable, might, 
in time of peace, render the person employing them crim
inally and civilly liable for abuse of authority. 

PROOF. 

(a) The occurrence of an act or acts of collective insubor
dination in the presence of the accused. 

(b) Acts or omissions of the accused which constitute a 
failure to use his utmost endeavor to suppress such acts. 

II. FAILURE TO GIVE INFORMATION OF MUTINY (OR SEDITION.) 

·Where circumstances known to the accused are such as 
would have caused a: reasonable man in the same or similar 
circumstances to believe that a mutiny or sedition was im
pending, these circumstances will be sufficient to charge the 
accused with such reason to believe as will render him cul
pable under the article. 

It is not a necessary element of the crime that the im
pending mutiny or sedition materialize. 

" Delay" iml)Orts the lapse of an unreasonable time with
out action. 

The expression" commanding officer" here includes in its 
meaning any officer having a military command over the 
person who has kn6wledge or reason to believe that a mu
tiny or sedition is impending. ~ 
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PROOF. 

(a) That the accused knew that a mutiny or sedition was 
impending or that he knew of circumstances that would 
have induced, in a reasonable man, a belief that a mutiny or 
sedition was impending. 

(b) Acts or omissions of the accused which constitute a 
failure or unreasonable delay in informing his commanding 
officer of his knowledge or belief. 

NOTE.-Similar acts or omissions by a member of the Army :Nurse 
Corps, a warrant officer, an Army :field clerk, a :field clerk Quarter
master Corps, or any other person subject to military law, except a 
commissioned officer or an enlisted man, are chargeable under 
A. W. 96. 

419. Sixty-eighth Article of War: 
All officers, members ot the Army Nurse Corps, warra.nt officers, Army 

field clerks, field clerks Qua.rtermaster Corps, and nonco:m.missioned offi
ce"s have po......er to part and qnell all qua:o::reb, fraY!l, and dls
o,",!ers among persons subject to D.iIitary law aDd to order offi
eerR who take part jD. the !l....ne tnto ..rrest, and ';ther persons 
subject to mIlitary law who take part In the !lame Into arrest or 
confinem.ent, ns circumstances'" may require. until their p:rope:r 
sl1perior officer is acquaInted therewith. And whosoever, being 
" .. ordered, refuses to obey such officer, nurse, ~a.nd leader, warrant 
officer, field clerk) or noneoDl.Inissioned emcer, or dra.ws a 'VVeapon 
lSpO.:l or other"W'ise threatens or does -violenee to hiID., shall be 
IHlnishcd as a conrt-m.n.rttn.l Inny. direct.. 

DEFINITIONS AND PRINCIPLES. 

A fray is a fight in a public place to the terror of the 
people, in which acts of violence occur or dangerous weapons 
[lre exhibited or threatened to he used. All persons aiding 
or abetting a fray are principals. The word" frays" is thus 
seen to be somewhat restrictive, but the words" quarrels" 
and "disorders" include any disturbll,nce of a contentious 
character from a mere war of words to a rout or riot. 

To quell is to quiet, allay, abate, or put down. 
It is immaterial under the article whether the officer, mem

ber of the Army Nurse Corps, warrant officer, Army fi-eld clerk, 
field clerk Quartermaster Corps, noncom.n:iissioned officer or 
other person authorized by the article so to do who essays to 
part or quell quarrels, frays, and disorders is on a duty status 
or not, as it is immaterial whether the persons engaged in 
the disorder are superior to him in rank or not. 
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ANALYSIS AND PnOOF. 

The punitive portion of the article applies to aU persons 
subject to military law. It is designed to enforce the au
thority of officers and noncommisisoned officers, and the other 
l)ersons so authorized in the article, to part and quell certain 
disorders and to ord~r the participants into confi-nement or 
arrest. 

The article defines four crimes: 
T. Refusal to obey an ord-er of an officer, member of the 

Army Nurse Corps, warrant officel', Army field clerk, field clerk 
Q1l8.Ttermaster Corps, band leader, or noncommissioned officer 
placing the accused in arrest or confinement. 

II. Upon being ordered into arrest or confinement, draw
ing a weapon on the officer, member of the Army N1trse Corps, 
warrant officer, Army field cleTk, :field clerk Q1lartermRster 
Corps, band lead.er, OJ: noncommissioned officer giving the 
order. 

III. Upon being ordered into arrest or cOllfinement, threat
ening th-e officer, member of the Army Nurse Corps, warrant 
officer, Army :field cLerk, field clerk Quartermaster Corps, band 
leader, or m)fl{lornmissioHBd officer gi-ving the order. 

IV. Upon being ordered into, arrest or confinement, doing 
violence to the officer l member of the Army Nurse Corps, war· 
rant omcer, Army field clerk, field clerk Quartermaster Corps, 
band leader, or nOHcommissiDued officer giving- the order. 

1. DlSOBELlIENOE OF ORDERS INTO ARREST OR COXFINE.MENT. 

It should appear that the pow~r conferred by the article 
was being exercised for the purpose statedl and therefore the 
charges andproof should" refer to the order given during the 
disorder. It should be made to appear that the accused heard 
or understood the order and knew that the person giving it 
was an officer or noncommissioned officer, or other penon 
thereunto authorized by the article. 

PllOOll'. 

(a) That the accused wusa participant in a certain quarrel, 
fray, or disorder occlJ.rring among persons subject to mili
tary law. 
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(b) That during the disorder a certain officer, member of 
the Army Nurse Corps, warrant officer, Army field clerk, field 
clerk Quartermaster Corps, band leader, or noncommissioned 
officer ordered the accused into arresL (if accused is an ofJi
eel') or into arrest or confinement (if accused is a persoll 
subject to military law other than an ofIicer), with a view 
to quell or part the disorder. 

(c) That the accused refused to obey. 

III III, IV. THREATENING, DRAWING A WEAPON UPON, OR OJ<'FER

IXG VroLEXCE TO, AN OFFICER, member of the Army Nurse 
Corps, warrant officer, Army field clerk, field clerk Quarter
master Corps, band leader, OR NONCOliMISSIONED OFFICER. 

The proof or the second, third, and fourth crimes defined 
by the article should follow in form and essentials the proof 
required under the first crime (disobedience of order into 
arrest or confinement, supra), except that instead of proving 
a refusal to obey (clause "(c)", supra), drawing a weapon, 
making a threat, or doing violence must be proved as the 
consummation of the particular offense. The word threat as 
here used includes any menacing action, either by gesture or 
by words. I 

SECTION IV. 

ARREST-CONFINEMENT. 

420. Sixty.ninth Article of rVar: 
AllY per$on suhject to nlilital"Y laW" chn,l"'g;ed with crime or 

",·ith a SC1'iOUI!J oaen.~e un.tlel" these articles ,yball be Idacefl in 
eOnfineDl.ent or in arrcst as circulu.stnnces Juay require; but 
whcn charg'cd ....ith. ... min.;..' oi!eJlse only such person ~ball not ordi
narily be placed in confinement. Any person placed in a ..re"t nnder 
tbe provision" of tbI" Bl·tiele sh,,-ll tllereby be restricted to Ill" 
ba·rrncIts, 4}uarterJ!!l, Or tent, u·nleHS !lueh lilDits shall be cJl:l"Q.'J"ged 
b·y I'rOl>el' anthol'H~-. An.y ()!Jlcer or cadet who breaks hhl arrest 
or .....ho escape" from confinelnent, wbetber before or after trial or 
8clltence and l>efo'!'ehe 1" "et at liberty hy vroper an.hor!ty, shall 
be di!lJDilliil!l4td f).ro,n the ae-rvice o~ flnBer .suell Dih.er pnni!lhment 
n.. a court-martial may direct, f!.Dd any other I,erson subject to 
D1.iJitary la,\-y 'W'ho eJ!lca:pes frc-::m-. Ct)D'AneDlcnt o,~, "Who br.eaks hla 
,,~·..e ..t, whetber before Drafter trial or selltenee and ~fore h.e is lief at 
1jbe ..ty by propel' nuthorlty, "hl'll be punlished all a coort
marUal n,ay direct. 

DEFINITIONS AND PRINCIPT,ES. 

The distinction between arrest and confinement lies in the 
difference between the kinds of re.straint imposed. In arn~st 
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the restmint is moral restraint imposed by the orders fixing 
the limits of arrest, or by the terms of the article. Confine
ment imports some physical restraint. 

ANALYSIS AND PROOF. 

The article applies to all persons subject to military law. 
The article defines two crimes: 

T. Breach of arrest. 
n. Escape from confinement. 

I. BREACH OF ARREST. 

The offense is committed when the person restrained in
fringes the limits set by orders, or by the sixty-ninth article 
of war, and the intention or motive that actuated him is im
material to the issue of guilt, though, of course, proof of in
advertence or bona fide mistake is admissible to guide the 
court in assessing punishment. The unlawfulness of the 
arrest is a valid defense, but innocence of the accusation upon 
which the arrest is imposed is entirely irrelevant. 

PROOll'. 

(a) That the accused was duly placed in arrest. 
(b) That before he was set at libeTty by proper authority, 

whether before or after trial or sentence, he transgressed the 
limits fixed by the sixty-ninth article of war or by the orders 
of proper authority. 

II. ESCAPE FRQU CONFINEMENT. 

An escape may be either with or without force or artifice, 
and either with or without the consent of the custodiaFl. Any 
completed casting off of the restraint of con£nement, before 
being set at liberty by proper authority, is an escape :hom 
confinement, and a lack of effectiveness of the physical re
straint imposed is immaterial to the issue of guilt. It seems, 
however, that an escape is not cQmplete until the prisoner has, 
momentaril.y at least, freed himself from the restraint of his 
con£nement, so, if the movement toward esca.pe is opposed, 
or before it is completed an immediate pursuit ensues, there 
will be no escape until opposition is overcome, or pursuit is 
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shaken off. In cases where the escape is not completed the 
offense should be charged as an attempt under the ninety
sixth article of war. 

PROOF. 

(a) That the accused was placed in confinement. 
(b) That he freed himself from the restraint of his confine

ment before he had been set at liberty by proper autho6ty, 
whether before or after trial or sentence. 

4201. Seventieth Article of War: 
Oharges and specifications n,ust be signed by a pe"son subject to 

military IInv, and under oath either that lle has per8onol knowledge 
of, or has inyestigated, the ]tlatters set forth therein, and that the 
s"me are true in fact, to the best of his knowledge and belief. 

"'N 0 charge will be referred for trial until nfter a thorough and 
iml.artial inTcstigation thereof shall bn"'e becn made. This investi
gation "Will include inquiries as to tl,e truth of the mattcr set forth 
in saId charges, fonn. of charges, and wllat disposition of the case 
should be made in the interest of justice and .lis.;'ipline. At sueh 
inl·esiig.ation full opportunity shall be giyen to the accused to cross
"xaJlline "Witne""e/] against him if tl.~ are available and to present 
anything he may desire in his 0l'VD behalf, either in defense or Dliti
gation, and the Investigating officer shall examine available "Wit
nesses requested by the accused. If the eltarges are forwarded nfter 
such Inyestlgntion, they "hall be accompanied by n statement of the 
substance of tile testin>ony taken on both sides. 

Before directing the tdal of any charge by general court-martial 
thc appointing authority will refer it to his stall judge advocate for 
consideration and advice. 

When any person subject to Dlilltary law is placed in arrest or con
finement imn>ediate steps will be tnken to try the person accused or 
to dismiss the charge BJld release bin>. Any officer who is resp0n/d
blc for unnecessary delay in inyestlgating or c:lrrying the case to a 
fin.al conclusion shall be punisl.ed as a court-martial n>ay dircct. 
""VIIen a person is held for trial by genel'l3.1 court-martial tbe cOln
manding officer will, within eight days after the accused Is arrested 
or confined, if practicable, forward the charges to tile officer exerds
ing general court-martial jurisdiction and furnish the accused • 
copy of such charges. If the same be not practicable, lie will report 
to superior authority the reO!lons for dcla". The trial judge advo
cate will cnnse to be seryed upon the accused a copy 01 the charges 
upon which trial is to be had, and a faHure so to serye lIuch charges 
will be ground for a continuanee unless the trial be had on tile 
clUlrges furnished the accused as hereinbeforc proYided. In time of 
peuce no person shall, :lgainst his objcction, be brought to trial be
fo ..e a gencral court-JIlarti,,1 within a period of fiye days subsequcnt 
to tbe sen'ice of charges upon him. 

Definitions and Principles. 

As to distinction between H arrest" and H confinement" see 
the preceding article. 

21358°--20----24 
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The punitive clause of this article, above quoted, has noap

plication, except in cases where the accused is placed either 
in arrest or confinement. But in cases where the accused is not 
arrested or confined, an officer responsible for unnecessary and 
unusual delay, either in investigating the charges or in carrying 
the case to a final conclusion, may be charged with neglect to 
the prejudice of good order and military discipline under the 
ninety-sixth article of war. 

The purpose of the provision above quoted, which was in
troduced into the seventieth article of war by the code of 1920, 
is to insure expedition in disposing of charges, and the punish
ment of officers responsible for unnecessary delay in connection 
therewith. 

Analysis and Proof. 

The article applies only to officers. 
The article defines -two offtnses: 
I. Unnecessary delay in investigating charges against all 

accused in arrest or confinement. 
II. Unnecessary delay in carrying a case to a final conclusion 

where an accused is placed in arrest or confinement. 

I.	 Unnecessary Delay in Investigating Charges Against all Accused 
in Arrest or Confinement. 

PROOF. 

(a) That the accused is an offioer. 
(b) That, as alleged in the specification, the accused was, a~ 

such o:fficer, charged with the duty of making or directing, or 
assisting in, or some other duty in connection with, the investi
gation .of charges against an accused who was at the time in 
arr~st or in confinement, as the case may be. 

(c) That in such investigation there was unnecessary delay, 
as alleged in the specification. 

(d) Facts and circumstances indicating that the accused was 
responsible for such unnecessary delay, as alleged in the speci:fi
cation. 
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n. Unnecessary Delay in Carrying a Case to a Final Conclusion 
Where an Accused Is Placed in Arrest or Confinement. 

PROOF. 

(a) That the accused is an officel'. 
(b) That the accused, as such officer, was charg'ed with a 

certain duty, as alleged in the specification, in connection with 
the case of an accused person who was placed either in arrest 
or in confinement. 

(c) That a certain unnecessary delay, as alleged in the SlJeci:fi
cation, occurred in carrying the case of such accused to a final 
conclusion. 

(d). Facts and circumstances indicating that the accused was 
responsible for such unnecessary delay. 

421. Seventy-first Article of TVar: 
No pro,,·ost marshal or cmumander of a guard sh.all refus~ to re

ceive or keep any prisoner committed to 1118 ch::!rge by :In officer be
longing to the forces of the United Stlltes, provided tIle officer COllt

luit1ing shull. at the ti:m.e, deliver an account in "lvriting, signed l,y 
lliJnself, of tlle cl;'me or of[ense cluarged against the prisone..~ Any 
officer or soldier 80 refusing "han be puni"hed all a eourt-martial may 
direct. 

DEFINITIONS AND PRINCIPLES. 

The words" commander of a guard" include a commander 
of any rank or grade, and hence a noncommissioned officer or 
private. The term" any prisoner" includes civil as well as 
military prisoners who are committed according to the terms 
of the article. A provost marshal or commander of a guard 
may receive a prisoner without an account of the charge 
against him or other due formality of commitment, but he 
must receive the prisoner where the required account in writ
ing accompanies the commitment. 

A mere name or description of the offense charged in com
mon parlance when written and signed by the committing 
officer is a sufficient" account in writing." 
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ANALYSIS AND PROOF. 

The article applies to officers and soldiers. 
The article defines one crime: 

I. REFUSING TO RECEIVE OR KEEP A PRISONER COMMITTED WITH A 

wmTTEN ACCOUNT OF THE OFFENSE CHARGED AGAINST HIM 

SIGNED BY THE OFFICER CO~IMITTING THE PRISONER. 

PROOF. 

(a) That the accused was a provost marshal or com
mander of a guard in the military forces of the United States. 

(b) That a certain prisoner was committed to his charge 
by a certain officer belonging to the forces of the United 
States. 

(c) That at the time of commitment the committing officer 
delivered to the accused a written account of the crime or 
offense charged against the prisoner, which account was 
signed by the committing officer. 

(d) That the accused refused to receive or keep the pris
oner. 

422. Se;venty-second Article of 1Var: 
Every commander of a g'uard to whose charge a prisoner Is com

mitted shall, within twenty-four hOUI'S after such confinement, 01' 
as soon "s I,e is relieved from his guard, report in 'vriting to the 
cOllllllanding officer the na1l1e of such prisoner, the oUen"e charged 
against hi1l1, and the name of the officer co_itting him; and if he 
fails to make such report, he shall be punished as n. ·couI·t-martial 
may direct. 

DEFINITIONS AND PRINCIPLES. 

The term " commander of a guard" includes commanders 
of any rank or grade. 

The term" prisoner" includes civilian as well as military 
pnsoners. 

The term "commanding officer" imports the commander 
to whom the guard report is properly made. 

ANALYSIS AND PROOF. 

The article applies to all persons subject to military law. 
It defines one offense: 
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I. FAILURE TO RENDER A REPORT AS PRESCRIBED. 

PROOF. 

(a) That the accused was commander of a certain guard 
in the military forces of the United States. 

(b) That a prisoner was committed to his charge. 
(c) That the accused
1. Failed to make any report at all, or, 
2. That the report rendered was not in writing, or, 
3. That no report was rendered within 24 hours after con

finement, or as soon as accused was relieved from his guard, 
or, 

4. That the report failed to set forth one or more of the 
particulars prescribed. 

423. Seventy-third Article of lVar: 
Any person subject to milit"ry IllW wI't>. without proper autILOrlty. 

releases nny prisoner duly eODlDlitted to his ch:uge. or who tILrough 
ne;;Iect or design suffers any prisoner so committed to escllpe. shall 
be punis]led as a court_martinI m.ay direct. 

DEFINITIONS AND PRINCIPLES. 

The article describes three long-recognized common-law 
crimes. 

It looks to the punishment of any person who is respon
sible for the unauthorized release or escape of a prisoner 
duly committed to his charge, and hence any member of 
a guard, party, escort, and convoy, or any person subject 
to military law to whose charge a prisoner is committed 
may be. guilty of an offense under this article. Where a 
prisoner is committed to the commander of a guard, party, 
escort, or convoy, and is released by, or escapes from, a 
subordinate or subordinates to whom the commander has 
duly delegated custody of the prisoner, or to whom that 
custody duly falls as an incident of duty, all will be re
sponsible under this article, except those who can show that 
the escape or release occurred under circumstances against 
which they could not reasonably guard. 

371 



~T 423 CHAPTER XVII. 

The words "any prisoner" import both military an d 
civilian prisoners. 

A person may receive a prisoner in his capacity as com
mander or member of a guard, or he may be burdened with 
such a responsibility as a personal trust. In the former 
case, the lowest authority competent to release the prisoner 
is the chief of the command of the guard by wh~ch the pris
oner is held. In the latter case, the authority who has im
posed the trust, and who was competent to do so, is the 
lowest" proper authority" to order a release. 

'While a commander of the guard must receive a prisoner 
properly committed by any officer, the power of the commit
ting officer ceases as soon as he has committed the prisoner, 
and he is not a "proper authority" to order a release. 

An officer is not responsible under this article unless the 
prisoner was duly committed, but, as was pointed out in 
the discussion of the seventy-first article, an office1' may 
receive a prisoner not committed in strict compliance with 
the terms of that article or other law, and if, having so 
received a prisoner, he releases SUt:h prisoner, or suffers him 
to escape, he may be held to answer, under the ninety-sixth 
article, for any dereliction of duty that may be predicated 
on his conduct in the case. 

ANALYSIS AND PROOF. 

The article applies to any person subject to military law. 
The article defines three crimes: 
I. Releasing a prisoner without proper authority. 
II. Suffering a prisoner to escape through neglect. 
III. Suffering a prisoner to escape through design. 

1. RELEASING A PRISONER WITHOUT PROPER AUTHO:nITY. 

A release imports a removal of restraint from the prisoner 
in which the custodian is the sole actor, and in which the pris
oner takes no initiative. 

PROOF. 

(a) That a certain prisoner was duly committed to the 
charge of the accused. 

(b) That the accused released him without proper au
thority. 
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II. SU}'j<'ERING A PRISONER TO ESCAPE THROUGlI NEGLECT. 

The word" neglect" is here used in the sense of the word 
" negligence." 

Negligence is a relative term. It is l1efined in law as the 
absence of due care. The legal standard of care is that which 
would have been taken by a reasonably prudent man in the 
same or similar circull1stan~es. This test looks to the stand
ard required of persons acting in the capacity in which the 
accused was acting. Thus, if the accused is an officer, the test 
will be, "How would a reasonably prudent officer ha ve 
acted?" If the circumstances were such as would have indi
cated to a reasonably prudent officer that a very high order 
of care was required to prevent e~ape. then the accused must' 
be held to a very high order of care. The test is thus elastic, 
logical, and just. 

A prisoner can not be said to have escaped until he has 
overcome the opposition that restrained him and shaken off 
immediate pursuit. Once he has done these things, the £act 
that he returns, is taken in a fresh pursuit, is killed, or dies, 
will not relieve the person accused of guilt under this article. 

PROOll'. 

(a) That a certain prisoner was duly committed to the 
charge of the accused. 

(b) That the prisoner escaped. 
(c) That the accused did not take such care to prevent 

escape as a reasonably prudent person, acting in the capacity 
in which the accused was acting, would have taken in the 
same or similar circumstances. (This constitutes neglect.) 

(d) That the escape was the proximate result of the neg
lect of the accused. 

III. SUFFERING A PRISONER TO ESCAPE THROUGH DESIGN. 

In law a wrongful act is designed when it is intended or 
when it results from conduct so shockingly and grossly de
void of care as to leave room for no inference but that the 
act was contemplated as an extremely probable result of the 
course of conduct followed. Thus, on a charge of suffering 
a prisoner to escape through design, evidence of gross negli
gence may be received as probative of design. 
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It sometimes happens that a prisoner has been permitted 
larger limits than should have been allowed, and an escape 
is consummated without hindrance. It does not at all follow 
that such an escape is to be considered as designed. The con
duct of the responsible custodian is to be examined in the 
light of all the circumstances of the case, the heinousness of 
the crime with which the prisoner is charged, the notoriety 
of the prisoner's guilt, the probability of his return, and the 
intention and motives of the custodian. 

PROOF. 

(a) That a certain prisoner was duly committed to the •
charge of the accused. 

(b) That the prisoner e"scaped. 
(c) 1. Acts of the accused tending to permit escape. 2. 

Acts of the accused probative of a design to suffer the escape. 
(d) That as a result of these acts and of this design the 

prisoner escaped. 

424. Seventy-fourth Article of TVar: 
When any person subject t<> military law, e"cept oue wllo is held 

by the mil1tary authorities to answer, or who Is aw.,Itlng trial or 
result of trial, or who Is undergoing sentence for a cdme or ofiense 
punishable undcr these articles, Is accused of ft crime or ofl'ense com
mitted within the gcographical limits of the StateR of the Union and 
the District of ColuDlbia, and punishable by the laws of thc land, the 
cDmmanding o:Oicer is required, execllt In time of war, upon applica
tion dnly made. to use his utmost endeavor to deliver over suell 
accused person to the civil autllorities, or to aid the officers of 
justice In apprehending and securing ]linl, in order that he DL::'ry be 
brought to trial. Any comm"llding officer WllO upon sncl. applic-a
tion rcfuses or willfully neglects, exc"pt in time of war, to deliver 
over such accused person to the civil anthol'ities or to aid the officers 
of justice in apprehending and secnring him. shall be dism11!!!1sed frolQ 
the service or sufl'er such other punishment as ft conrt-martial ma) 
direct. 

When, nnder the pro,-Islous of this nrticle, delivery III made to the 
civil authorities of an ofl'endcl' undergoing sentence of a court
martial, snch del1very, If followed by conviction, shall be held to 
Interrupt the execution of thc sentence of the eourt-martlal, and the 
ofiender shall be retnrned u. luilitary custody, after having an
swcred to the civil authorities for his offense, for the com]1letion 
of the said court-martial sentence. 

DEFINITIONS AND PRINCIPLES. 

1. REFUSING TO DELIVER ACCUSED PERSONS. 

The words "commanding officer," as here used, import 
the officer who is chief of the c_omplete integral place, body 
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of troops, or detachment, wherein the person accused is 
serving at the time application is duly made. The words 
"upon application duly made" prescribe a condition prece
dent to responsibility. They are inserted to prevent the 
possibility of false arrests, and to enable the commanding 
officer to satisfy himself of the true official character of 
him who makes the application, of the subsistence of an 
actual accusation against the person sought, and of the locus 
of the charged crime or offense. 

The commanding officer should require that the applica
tion show that the crime or offense is alleged to have been 
committed within the geographical limits of the States of 
the Union and the District of Columbia. A sufficient form 
of application will be a written communication setting forth 
the fact of such an accusation of a crime or offense com
mitted within the prescribed limits as would subject the 
accused person to arrest by the civil authorities for the pur
poses of trial, 01' that a warrant for such arrest has issued, 
and a request that the commanding officer deliver the per
son accused to the civil authorities or assist them in ap
prehending or securing him. ·When the military jurisdic
tion has actively attached in any of the ways prescribed 
in the article, the commanding officer may, but he is not 
required to, make the prescribed delivery. 

II. REFUSING TO AID IN APPREHENDING ACCUSED PERSONS. 

The commanding officer is required not only to deliver the 
person accused but to aid in apprehending and securing 
him. The article therefore contemplates cases where, after 
apprehension by either the military or civil authorities, an 
application is duly made to a commanding officer for his 
assistance in securing a person subject to military law and 
accused of crime. 

"Utmost endeavor" is to be understood in a reasonable 
sense with reference to the circumstances of the particular 
case. Thus, if the accused is not within military control, 
as where he is absent as a deserter, nothing more can be 
required of a commander than to furnish civil authority 
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such information of his whereabouts and the prospect of 
his return as may be available. 

While commanding officers are enjoined to use their ut
most endeavor in carrying ont the provisions of this law, 
a mere inadvertent neglect to take some necessary step toward 
delivery, apprehension, or secnring of the person accused 
will not constitute an offense under this article, which con
templates only refusals and willful neglects to act. 

ANALYSIS AND PnooF. 

The punitive portion of the article applies only to officers, 
but	 the obligation to deliver or assist in apprehending and 
securing rests on all persons subject to military law. 

The article defines two offenses: 
1. Refusing or willfully neglecting to deliver an accused 

person. 
II.	 Refusing or willfully neglecting to aid in apprehend

ing and securing an accused person. 
The essentials of proof are similar in both cases. 

PROOF. 

(a) That the accused was the commanding officer of a 
certain integral place, body of troops, or detachment. 

(b) That a certain person subject to military law under his 
command stood accused of a certain crime or offBnse, commit
ted within the geographical limits of the States of the 
Union and the District of Columbia. 

(c) That application was duly made to the accusBc1 offi
cBr by a person in proper civil authority

1.	 To delivel' the accused person to the civil authori
ties; or 

2.	 To aid the officers of justice in apprehending and 
securing, or either, the accused person. 

(d) Acts or omissions of the accused officer which consti
tute a refusal or a willful neglect to deliver the accused per
son or to aid in apprehending or securing him. 
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SECTION V. 

WAR OFFENSES. 

425. Seventy-fifth Article of War: 
Any officc.' or soldier who, before the enemy. misbehaves hhnself, 

runs aTVuy~ or sllnlnefnlly abandons 01" delivers UI) or by all)' mis
conduct, disobedienceJ er neglect endangers the safety of any fOI"t, I)OS.t, 
ealnp, g'uard, or other emullland whieh it is his dnty to deien,l, 
or 5peaks words indncing others to do the lil.:e, or casts a-n·'ay 
]iis arnlS or RD1Dlunition, 01" quits his post 01" colors to plnnllcr 
or pillage. or by any Dleans whatsoever occasions false alarms 
in camp,· garrison, or quarters, ~hall snffe1' death or suell. other 
punishm.ent as a eonrt-Inartial .lll.ay direct. 

DEFINITIONS AND PRINCIPLES. 

Misbehavior is by no means confined to acts of cowardice. 
It is a general term, and as here used it renders culpable 
under the article any conduct by an officer or soldier not con
formable to the standard of behavior before the enemy set 
by the history of our arms. Running away is but a particu
lar form of misbehavior specifically made punishable by this 
article. 

"The enemy" imports any hostile body that our forces 
may be opposing and well includes a rebellious mob, a band 
of renegades, or a tribe of Indians. 

ANALYSIS AND PROOF. 

The article applies only to officers and soldiers. It defines 
eig'ht offenses: 

I. lIfisbehavior before the enemy. 
II. Running away before the enemy. 
III. Shamefully abandoning or delivering up any com

mand. 
IV. Endangering the safety of any command by any (1) 

misconduct, (2) disobedience, or (3) neglect. 
V.. Speaking words inducing others to so misbehave, run 

away, or abandon or deliver up or endanger the safety of 
an.y command. 

VI. Casting away arms or ammunition. 
VII. Quitting post or colors to plunder or pillage. 
VIII. Occasioning false alarms. 
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I. llUSBEHAVIOR BEFORE THE ENEMY. 

Under this clause may be charged any act or treason, cow
ardice, insubordination, or other unsoldierly conduct com
mitted in the presence or the enemy. 

PROOF. 

(a) That the accused was serving in the presence or an 
enemy. 

(0) Acts or omissions or the accused not conrormable to 
the standard or soldierly conduct set by the history of our 
arms. 

II. RUNNING AWAY BEFORE THE ENEMY. 

(a) That the accused was serving in the presence or an 
enemy. 

(0) That he misbehaved himsel:f by running away. 

III. SHAMEFULLY ABANDONING OR DELIVERING UP ANY 

COMMAND. 

While the word" abandon " is broad enough to include a 
case in which a soldier or a subordinate officer leaves a rort, 
post, guard, or command which it is his duty to derend, it 
is probable that this clause or the article looks only to offenses 
by the commanding officers or such commands, and that 
abandonment by a subordinate should be charged as misbe
havior or running away. 

The words" deliver up" are synonymous with the word 
" surrender." 

The surrender or abandonment or a command by an officer 
charged with its derense can only be justified by the utmost 
necessity and extremity, such as the exhaustion or provisions 
or water, the absence or hope or relier, and the certainty or . 
extreme probability that no further effort could prevent the 
place, with its garrison, their arms, and magazines, rrom 
presently raIling into the hands or the enemy. Unless such 
absolute necessity is shown, the conclusion must be that the 
surrender or abandonment was shamerul within the mean
ing of this article. 

An officer's duty to derend may be imposed by orders or by 
the circumstances in which he finds himself at a particular 
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stage of operations; but an officer will find less justification 
in abandoning a post that he has been ordered to defend than 
in abandoning one that he has decided to defend. He will 
have less justification in delivering up a post than in abandon
ing it, and in delivering up a post that he has been ordered 
to defend he will have no justification at all except such as 
can be found in proof that no further resistance was possible. 

PROOF. 

(a) That the accused was charged by orders or by circum
stances with a duty to defend a certain fort, post, camp) 
guard, or other command. 

(b) That without justification he abandoned it or surren
dered·it. 

IV. Endangering the Safety of Any Command by Any (1) Misconduct, 
(2) Disobedience, or (3) Neglect. 

"Misconduct," like misbehavior, implies a wrongful inten
tion, and not a mere error of judgment. It means in general" a 
transgTession of some established and definite rule of action, 
where no discretion is left, except what necessity may de
mand "; whereas on the other hand carelessness and negligence 
and unskillfullness are transgressions of some established, but 
indefinite rule of action where some discretion is necessarily left to 
the actor. "Misconduct" is a violation of definite law;" care
lessness a forbidden quality of an act and is necessarily in
definite." (Vol. 5, "Words and Phrases," p. 4531.) 

As to "disobedience," see Subparagraph II, paragraph 415, 
supra, under A. W. 64. 

PROOF. 

Facts and circumstances showing that the accused endangered 
.the safety of a certain command, as alleged, by certain (1) mis
conduct, (2) disobedience, or (3) neglect, as alleged (as the 
case may be). 

V.	 SPEAKING WORDS INDUCING OTHERS T~ MISBEHAVE, RUN 

AWAY; OR ABANDON OR DEI.IVER UP or endanger the safety of 
ANY COMMAND. 

The words "to do the like" refer to the offenses of mis
behavior and running away, as well as to abandoning or 
delivering up or endangering the safety of a command. 
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The inducement contemplated is verbal only, but it may 
include any argument, persuasion, threat, language of dis
couragement or alarm, or false or incorrect statement which 
may avail to bring about an unnecessary surrender, retreat, 
0[' any misbehavior, 01' endanger the safety of the command, 
before the enemy, The offense will not be complete, how
ever, unless the words spoken do induce some person other 
than tthe accused to misbehave, run away, or abandon or 
surrender, or by some misconduct, disobedience, or neglect 
endanger the safety of, a command. It is to be noted, how
ever, that speaking words whose natural tendency is to in
duce others to do any of these things may in itself constitute 
misbehavior of the speaker within the meaning of the article, 
although the words spoken induce no misconduct on the part 
of others. 

PROOF. 

(a) That some person other than the accused misbehaved 
in the presence of the enemy or ran away or abandoned or 
delivered up, or by some misconduct, disobedience, or neglect 
endangered the safety of, any command which it was his duty 
to defend. 

(7)) Words spoken by the accused which induced such 
action. 

VI. CASTING AWAY ARMS OR AMMUNITION. 

PROOF, 

(a) That the accused cast away certain arms or ammuni
tion as specified. 

VII. QUITTING POST OR COLORS TO PLU.NDER OR PILLAGE. 

The word" post" includes any place of duty, whether per
manently or temporarily fixed. The term" colors" was used 
to include cases where the offender's organization is moving, 
but the words" quits his post," as here used, import any un. 
authorized leaving of that place where the accused should be. 

In proving this crime an intent to pillage or plunder must 
be shown. The words" to pillage or plunder" may be prop
erly paraphrased" to seize and appropriate public or pri
vate property." The offense is no less committed, though 
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the quitting is by quasi authority, as where soldiers quit the 
place where they should be to go forth and maraud in com
pany with an officer or noncommissioned officer. 

The act is complete when the accused has left his post with 
the described intent, although he may never have consum
mated his design. 

PROOF. 

(a) That the accused left his post of duty. 
(b) That the intention of the accused in leaving was to 

seIze and appropriate private or public property. 

VIII. OCOASIONING FALSE ALARllIS. 

The article is intended as well to guard the repose and 
tranquillity OT troops as to avoid the ill effect or morale 
which must inevitably follow needless excursions and alarms. 
The article contemplates the spreading of false and disturb
ing rumors and reports as well as the needless giving of such 
alarm signals as the beating of drums and the blowing of 
trumpets. 

The intent is immateri.al. If the alarm was given, and it 
appears that there was no material cause or occasion which 
should reasonably justify a general alarm, the offense is com
plete. 

PROOF. 

(a) That an alarm was occasioned in a certain camp, gar
rison, or quarters. 

(b) Conduct of the accused which occasioned the alarm. 
(c) That there was no reasonable or sufficient justificrrtion 

in fact for occasioning the alarm. 
NOTE.-" Officer or Soldier."-No one except a commissioned officer 

or an enlisted man can be tried under the seventy-fifth article of 
war. Any other person subject to military law, such as a member of 
the Army Nurse Corps, a warrant o.:fficer, an Army field clerk, or a 
:field clerk Quartermaster Corps, can not be charged under this 
article, but for the offenses denounced in this article may be tried 
under the ninety-sixth article of war. under ,:which, however, the 
death penalty can not be inflicted. 
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426. Seventy-swth Article of War: 
Any pe.'son subject to Dl.ilitary law who conlIlcl.!l or nttCDl.llts to 

com.pel any COD1DUl.nder of any garrison, f01"t" post, enrnp, g"nard, 
01· other eOD11.11an.tl, to give it up to the enelny or to abn:n(lon it 
"hall be llu.nish'lble with death 0., ..nch othe.· punisll1nent as a 
eonrt-m.artial nu~.y direet. 

DEFINITIONS AND PRINCIPLES. 

When the surrender or abandonment of a command is 
induced or attempted to be brought about by words spoken, 
the offense should be charged under the seventy-fifth article. 
Where the surrender or abandonment is compelled or at
tempted to be compelled by acts rather than words, the charge 
should be laid under the pre·sent article. 

The offenses here contemplated are very like that of a 
mutiny which results in the surrender or abandonment of 
any command, or like an attempt to mutiny, but, unlike 
mutiny, no concert of action is an essential element of these 
offenses. The offense of compelling the giving up or abandon
ment of the garrison, etc., is not complete until the command 
is abandoned or given up to the enemy. The offense of at
tempting to compel any commander of any garrison, etc., to 
give it up to the enemy or" to abandon it does not require an 
actual abandonment or giving up of the garrison, etc., to the 
enemy; but there must be some act done with this purpose in 
view, but which falls short of an actual accomplishment of the 
purpose. See paragraph 425 for meaning of abandon; to 
"give up" is to be interpreted as meaning the same as "de
livers up JJ in paragraph 425. 

ANALYSIS AND PROOF. 

The article applies to any person subject to military law. 
The article defines two crimes. 

1. COMPELLING COllIlIfANDER TO SURRENDER. 

(a) That a certain commander has abandoned his com
mand or given it up to the enemy. 

(b) Acts or omissions of the accused that compelled the 
commander to abandon his command or give it up to the 
enemy. 
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II. Attempting to Compel Commander to Surrender. 

PROOF. 

(a) That a certain commander was in command of a garrison, 
fort, post, camp, guard, or other command. 

(b) Acts or omissions of the accused done or omitted with the 
intent or purpose of compelling such commander to abandon it 
or give it up to the enemy. 

427, Seventy-seventlL Article of War: 
Any person subject to Dlilitnry law who makes kno,,,,n the 

parole or connterl5ign to any person not entitled to receive It 
according to the rules and discipline of "lTar, or _gives n l}arole 
or cOllnte.'''ig"n different froIn tha.t which· he received, shall, if 
the o:lfeuse be com:mitted in tlDlc of war, suffer death or snch 
other punishment as a cOiu·t-martlal nlay direct. 

DEFINITIONS AND PRINCIPLES. 

A countersign is· a word given from the principal head
quarters of a command to aid guards and sentinels in their 
scrutiny of persons who apply to pass the lines. 

A parole is a "Word used as a check on the countersign. It 
is imparted only to those who are entitled to inspect guards 
and to commanders of guards. 

ANALYSIS AND PROOF. 

The article applies to any person subject to military law. 
It defines two offenses: 
1. Making known the parole or countersign. 
II. Giving a parole or countersign different from that re

ceived. 
I. MAKING KNOWN THE PAROLE OR COUNTERSIGN. 

The class of persons entitled to receive the countersign will 
expand and contract under the varying circumstances of war. 
Who these-persons are will be determined largely, in any par
ticular case, by the general or special orders under which the 
accused "Was acting. It is no defense under the terms of this 
law that the accused did not know that the person to whom 
he communicated the countersign or parole was not entitled 
to receive it. Before imparting su~h a word it behooves a 
person subject to military law to determine at his peril that 
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the person .to whom he presumes to ma.ke known the word. 
is a person authorized to receive it. 

The intent or inotive that actuated the accused is imma
terial to the issue of guilt, as would also be the circumsta.nce 
that the imparting was negligent or inadvertent. It is like
wise immaterial whether the accused had himself received the 
password in the regular course of duty or whether he obtained 
it in some other way. 

PROOF. 

(a) That the accused made known the countersign or 
parole to a certain person, known or unknown. 

(b) That the person was not entitled to receive it. 

II. GIVIRG A PAROLE OR COUNTERSIGN DIFFERENT FROM TIIAT 

RECEIVED. 

The intent or motive that actuated the accused is imm u
terial to the issue of guilt. 

PEOOF'. 

(a) That the accused received a certain countersign or 
parole. 

(b) That he gave a parole or countersign different from 
that which he received. 

428. Seventy-eighth Article of lVar: 
An y per"on subject to ,nilitary la,v fl"ho, in time of war, force .. 

a safeguard "hall "nffer death or STIch other punl"hluent a" n 
conrt-nu.rtlal may direct. 

DEFINITIONS Al'."D PRINCIPLES. 

A safeguard is a detachment, guard, or detail posted by a 
commander for the purpose of protecting some person or per
sons, place, or property. The term also imports a writt.en 
order left by a commander with an enemy subject or posted 
upon enemy property for the protection of the individual or 
property concerned. 

Any. trespass on the protection of the safeguard will con
stitute an offense under the article, provided that the accused 
waS aware of the existence of the safeguard. 
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ANALYSIS AND PROOF. 

The article applies to all persons subject to military law. 
It defines one offense: 

1. FORCING A SAFEGUAlID. 

PROOF. 

(a) That 11 safeguard had been issued or posted for the 
protection of a certain person or persons, place, or property. 

(b) That, with knowledge of the safeguard, or under cir
cnmstances that charged him with notice of the safeguard, 
the accused trespassed upon its protection. 

429. Seventy-ninth Article of lVar: 
All pubUe prope.'ty tn].en from th" enenly Is the pTopeTty of 

tile United States and shall be s"cured for tl.e service of the 
United States, and nn.,,, l)lel"~On sul}ject to ri,ilital~Y la~ who neg
le-cts to secnre such property 0 .." is guilty 01. 'lVrougfnl npprolu'iu
tion thereof shall be pnnished as a court-martial may dlreet. 

DEFINITIONS AND PPJNCIPLES. 

Immediately upon its capture from the enemy public prop
erty becomes the property of the United States. Neither the 
individual who takes it nor any other person has any private 
right in such property. On the contrary, every person subject 
to military law has an immediate duty to take such steps as 
are within bis powers and functions to secure such property 
to the service of the United States and to protect it from 
destruction or loss. 

ANALYSIS AND PROOF. 

The article applies to all persons subject to military law. 
(See A. W. 2.) 
It defines two offenses: 
I. Neglecting to secure captured public property. 
II. Wrongful appropriation of captured public property. 

1. NEGLECTING TO SECURE CAPI'URED PUBLIO PROPERTY. 

The neglect will consist in a failure to take such steps as a 
reasonably prudent man acting in the capacity in which ac
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cused was acting would have taken in the same or similar 
circumstances to secure the property in question to the 
service of the United States. 

PROOF. 

(a) That certaiE. public property was captured from the 
enemy. 

(b) That the functions of the accused vested him with a 
certain power and imposed on him a certain duty to secure 
such property to the service of the United States. 

(c) Acts or omissions of the accused which evidence. a 
failure to take such steps to secure the property to the serv
ice of the United States as would have been taken by a rea
sonably prudent person acting in the capacity in which the 
accused was acting and in the same or similar circumstances. 

II. WRONGFUL APPROPRIATION OF CAPTURED PUBLIC PROPERTY. 

Any unauthorized and unjustified act in disposition of 
property which is inconsistent with the true owner's right 
of complete dominion over it is a wrongful appropriation 
of it. A wrongful appropriation is disti.nguished from a 
neglect in that it presumes some act, while a neglect may 
consist solely in an omission. 

PROOF. 

(a) That certain public property was captured from the 
enemy. 

(b) Acts of the accused in disposition of the captured public 
property, inconsistent with the United States right of com
plete dominion over that property. 

430. Eightieth Article of War: 
Any person subject to Dlilitary.law "1'Vho 1,nys, sells, trades, or 

In any "Way deals in or dhpo"e" of eaptured or abandoped pO'op
erty, "'F'Fh,e. ..·~by he shall receive or e:'!rveei any profit, benefit, O.r" 

advantage to 1.lmself or to any other per"on directly or indI
rectly connected .....ith hlnulelf, or "Who falls "Whenever "uch 
property eonlC~ Into his possession or cDa;tody or 'WttJlln hflll con
trol to give notice thereof to the proper authority ..... d to turn 
over sucb pI'operty to the proper authority without delay, shall, 
on con'Vl~tion thereof, be vunl8hed by flne or lmprlltonm.e-nt,. or 
by such other pnnishment as a court-Inartlal. mIlftary eomInls
don. or other noilitar,. tribunal may adju,lge. Or by any or 0.11 
of ..aid penalties. 
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DEFINITIONS AND PRINCIPLES. 

This article is broader than the preceding one in the fol
lowing particulars: It protects abandoned as well as cap
tured property, and private as well as public captured or 
abandoned property. 

Unless the captured or aband0ned property is private, or 
unless the acts charged fall within the descriptions OT this 
article,the offense should be charged under article 79, supm. 

ANALYSIS AND PROOF. 

The article. applies to all persons subject to military law. 
(See A. W. 2.) 
It defines a number of offenses which may be treated as 

follows: 
I. Any dealing in or disposition of captured or abandoned 

property whereby the accused receives or expects to receive 
an advantage. 

II. Failure or delay in reporting the receipt of and in turn
ing over to proper authority captured or abandoned prop
erty. 

1. DEALING IN CAPTuRED OR ABANDONED PROPERTY. 

This portion of the article addresses itself to several spe
cific acts of wrongful dealings and looks especially to cal:ies 
where, instead of appropriating the property to his own use 
in kind, the accused in any other way deals with it to ad
vantage. The article prohibits receipt as well as disposition 
of captured or abandoned property by barter, gift, pledge, 
lease, or loan. It lies against the destruction or abandon
ment of SUell property if any of these acts are done in the re
ceipt or expectation of profit, benefit, or advantage to the 
actor or to any other person directly or indirectly connected 
with himself. The expectation of profit need not be founded 
on contract; it is enough if the prohibited act be done for the 
purpose, or in the hope, of benefit or advantage, pecuniary or 
otherwise. 

PROOF. 

(a) That the accused has disposed of, dealt in, received, 
etc., certain public or private captured or abandoned prop
erty. 
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(b) That by so doing the accused received or expected 
some profit or advantage to himself or to a certain person 
connected in a certain manner with himself. 

II. FAILURE OR DELAY IN REPORTING THE REOEIPI' OF OAPTURED 

OR ABANDONED PUOPERTY. 

Proper authority is any authority competent to order the 
disposition of the property in question, and the required re
port should be direct or through such channels as the cus
toms and rules of the service prescribe. 

PROOF. 

(a) That certain captured or abandoned property came 
into the possession, custody, or control of the accused. 

(b) Acts or omissions of the acc.used which evidence his 
failure in reporting the receipt of, and in turning over with
out delay, such property to proper authority. 

431. Eighty-first Article of IVar: 
Whosoever 1·elie...es or attempts to relieve the enemy .....ith arro.s. 

aD1mnnition, suppliea, nloncy, or other thing, or kllO'l"F:l.ngly 
barbors Or protects or hol(ls corl~eSl)OudeDCe'With Or gi',,-el!!l flltel_ 

-ligen"e to the eneDlY, either directly or indirectly, 'shall suffer 
death 01- such other 1)ull18hlnent as 0. COul-t-Illartia.l or m.ilitar'Y 
cOJnIllisslon Illn.y direct. 

DEFINITIONS AND PRINOIPLES. 

" Enemy" imports enemy citizens as well as soldiers and 
does not restrict itself to the enemy government or its army. 
All the citizens of one belligerent are enemies of the Gov
ernment and of all the citizens of the other. 

ANALYSIS AND PROOF. 

This article describes, in nearly every phrase, an overt 
act of treason. The word whosoever, as it is here used, sub
jects to the jurisdiction of courts-martial and military com
missions all persons, either military or civil, who, in the the
ater of operations and during the continuance of war, traffic 
with the enemy in any of the ways herein denounced. 
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The article defines five offenses: 
I. Relieving the enemy. 
II. Attempting to relieve the enemy. 
III. Harboring or protecting the enemy. 
IV. Holding correspondence with the enemy. 
V. Giving intelligence to the enemy. 

1. RELIEVING THE ENEMY. 

"Relieves," in the sense here used, is substantially equiva
lent to furnishes or supplies. It is immaterial whether the 
articles furnished are needed by the enemy or whether the 
transaction is a donation or sale. Knowledge or intent is 
not an essential in proof of this offense. 

PROOF. 

(a) That the accused either directly or indirectly fur
nished the enemy with a certain article or articles. 

n. Attempting to ll.el1eve the Enemy. 

As to the meaning of" attempting" see paragraJlh 426, supra, 
under A. W. 76. 

PROOF. 

That the accused committed some act done with the purpose 
in view of either directly or indirectly furnishing the enemy 
with a certain article or articles, whether ~r not the articles 
actually reached the enemy. 

Ul. lVl.nEORING OR.PBOTECTING THE ENEMY. 

An Bnemy is harbored or protected when he is shielded either 
physically or by use of any artifice, aid, or representation 
from any injury or misfortune which in the chance of war 
may befall him. It must appear that the offense is know
ingly committed. But, as in all other cases where knowledge 
must be proved, circumstances sufficient to put a reasonable 
Illi'ln on notice will be sufficient to charge the accused with 
notice. 
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PROOF. 

(a) That the accused harbored or protected a certain 
person. 

(b) That the person so protected was an enemy, and that 
the accused had notice or is chargeable with notice of this 
fact. 

IV. HOLDING CORRESPONDENCE WITH THE ENEMY. 

Correspondence does not necessarily import a mutual ex
change of communication. The rule requires absolute non
intercourse, and any communication, no matter what may be 
its tenor or intent, is here denounced. The prohibition lies 
against any method of communication whatsoever, from the 
winking of an eye to the sending of script, and the offense 
is complete the moment the communication emanates from 
the accused whether it reaches its destination or not. The 
words" directly or indirectly" are construed as applying to 
this offense, and they include within the prohibition com
munications printed in newspapers and intended for the 
enemy and communications conveyed to the enemy through 
friendly or neutral hands. It is essential to prove that the 
offense was knowingly committed. 

Citizens of neutral powers resident in or visiting invaded 
or occupied territory can claim no immunity from the cus
tomary laws of war which threaten punishment for communi
cation with the enemy. The offense of communicating with 
the enemy when committed by a resident of occupied terri
tory constitutes war treason and is properly charged under 
this article. 

PROOF. 

(a) That the accused uttered a certain communication. 
(b) That the communication was intended for a certain 

person, and that the accused had notice or is chargeable with 
notice tha.t this person was an enemy. 

V. GIVING INTELLIGENCE TO THE ENEMY. 

This is a particular case of corresponding with the enemy, 
rendered more heinous by the fact that tho communication 

\ 
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contains intelligence that may be useful to the enemy for any 
of the multifarious reasons that make information valuable 
to belligerents. As in the preceding case, knowledge must be 
proved, and it is immaterial to the issue of guilt whether the 
intelligence was conveyed by direct or indirect means. The 
word " intelligence" imports that the information conveyed 
is true, at ieast in part. 

(a) That the a~cused knowingly conveyed to the enemy 
certain information. 

(b) That the information was true, at least in part. 

432. Eighty-second Article of WaT: 
Any person who in time of wor ..hall be found lurking or acting a. 

o "1'y in or ob..ut any ..f the fortifications, po"t., quarters. or en
""ml,mcnts of any of the ormies of the United Stotes, or ehlewhere. 
shall be tried by a general court-martial or by a militaq commhl
JiliOil t a.nd ilhnll. Gn conviction thereof, sufier deatb. 

DEFINITIONS AND PRINCIPLES. 

See below. 

ANAI.YSIS AND PROOF. 

The words" any person" bring within the jurisdidion of 
courts-martial and military commissions all persons of what
ever nationality or civil status who may be accused of the 
offense denounced by the article. 

The article defines one crime-being a spy. 

I. BEING A SPY. 

The principal characteristic of this offense is a clandestine 
dissimulation of the true object sought, which object is an 
endeaVOl' to obtain information with the intention of com
municating it to the hostile party. 

Thus, soldiers not wearing disguise, dispatch riders, 
whether soldiers or civilians, and persons in aircraft who 
carry out their missions openly and who have penetrated 
hostile lines are not to be considered spies, for the reason that, 
while they may have resorted to concealment, they have prac
ticed no dissimulation. 
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It is necessary to prove an intent to communicate informa
tion to the hostile party. This intent will very readily be 
presumed on proof of a deceptive insinuation of the accused 
among our forces, but this presumption may be rebutted by 
v.ery clear evidence that the person had come within the 
lines for a comparatively innocent purpose, as to visit his 
family or that he has assumed a disguise to enable him to 
reach his own lines. 

It is not essential that the accused obtain the information 
sought or that he communicate it. The offense is complete 
with the lurking or dissimulation with intent to accomplish 
these objects. 

An act of espionage completed by the escape of the accused 
to his own lines can not be the subject of trial if the quondam 
spy is later captured. 

A person living in occupied territory who, without dis
simulation, merely reports what he sees or what he hears 
through agents to the enemy may be charged und~r the pre
ceding article with communicating or giving intelligence to 
the enemy, but he may not be charged under this article with 
being a spy. 

PROOF. 

(a) That the accused was found at a certain place within 
our lines, acting clandestinely, or under false pretenses. 

(0) That he was obtaining, or endeavoring to obtain, in
formation with intent to communicate the same to the enemy. 

SECTION VI. 

MISCELLANEOUS CRIMES AND OFFENSES. 

433. Eighty-third Article of War: 
Any person subject to military Inw ....ho willfully. or through 

neglect. "ufters to be lost. sllolled. dmnaged. or ",,"ong"fully dlllllo"ed 
of. any military property belonging to the United 8tlltes "hall make 
good the 10"8 01" damage Dud aru.1fer such punishment as a court
martial ma,- direct. 

DEFINITIONS A:h"'D PRINCIPLES. 

The loss, etc., may be said to be willfully suffered when the 
accused knowing the loss, etc., to be imminent or actually go
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ing on, takes no steps to prevent it, as where a sentinel seeing 
a small and readily extinguishable fire in a stack of hay on 
his post allows it to burn up. A suffering through neglect 
implies an omission to take such measures as were a,ppropriate 
under the circumstances to prevent a probable loss, dam
age, etc. 

The willful or neglectful sufferance specified by the article 
may consist in a deliberate violation or positive disregard of 
some specific injunction of law, regulations, or orders; or it 
may be evidenced by such circumstances as a recldess or un
warranted personal use of the property; causing or allowing 
it to remain exposed to the weather, insecurely housed or not 
guarded; permitting it to be consumed; wasted, or injured 
by other persons; loaning it to an irresponsible person by 
whom it is damaged, etc. (Winthrop, p. 862.) 

ANALYSIS AND PROOF. 

The article applies to anyone subject to military law. See 
article 2. 

The article embraces eight offenses, indicated by the follow
ing diagram: 

j
Lost, IAny mili-

Any person jWillfUll) Spoiled, tnry prop-
subject to y Damaged, erty be-
military Th or 1 t Suffers to b or longing to 
law who rough neg ec Wrongfully the United 

disposed of States. 

These offenses may be briefly treated under the heading 
" Suffering military property to be lost, etc." 

1. SUFFERING MILITARY PROPERTY TO BE LOST, ETC. 

PROOF. 

(a) That certain military property was lost, spoiled, dam
aged, or wrongfully disposed of in the manner alleged. 

(b) That such loss, spoiling, damage, or wrongful dispo
sition was suffered by the accused through a certain omis
sion of duty on his part. 
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(c) That such omission was willfulJ or negligent, as al
leged. 

(d) The value of the property, as alleged. 

434. Eighty-fourth Article of TVar: 

Any ..oldler who sell.. or wrongfully dl..poses of or willfully or 
through neglect injures or loses any horse, armst amnlDnitioD,nc
couterluents, equipment, clothing, or other property tS!!Jued for use 
In the military service shan be punisbed as a court-martial DUly 

direct. 

DEFINITIONS AND PmNCIPLES. 

See definitions under A. W. 80, paragraph 430, supra. 
Accouterments applies in the military sense to those parts 

of t.he soldier's equipment which are issued by the Ordnance 
Department * * * in connection with his arms and am
munition, such, for example, as belts and cartridge pouches. 
(Digest, p. 1084.) . 

Clothing includes all articles of Clothing whether issued 
under a clothing allowance or otherwise, for example, over
coats a.nd sweaters as now issued are articles of clothing. 
That the property sold, disposed of, lost, or injured was 
issued to someone other than the accused is immaterial; the 
article applies to any property issued for use in the military 
service. 

ANALYSIS AND PROOF. 

This article applies to enlisted men only. 
The article defines a numbeF of offenses, indicated by the 

following diagram: 

Sells 
or 

Wrongfully disposes of 
Any sol.dier or 

who Willfully 
or I.njures 

Through 
neglect 

{ 
or 

Loses 

Any 

Horse, 
[Arms,· 
f Ammunition. 
Accouterments, 
EquIpment. 
Clothing, 

or 
other property 

Issued for 
u£e in the 
mili ta r y 
service. 

394 



PUNITIVE ARTICLES OF WAR. 'if 434 

These offenses may be treated under the following heads: 
1. Selling or wrongfully disposing of military property. 
II. Willfully or through neglect injuring or losing military 

property. 

1. SELLING OR WRONGFULLY DISPOSING OF lIfILITARY PROPERTY. 

See matter under A. W. 80, Item 1. 

PROOF. 

(a) That the accused soldier sold or otherwise disposed of 
certain property in the manner alleged. 

(0) That su~h disp~sition was wrongful. 
(c) That the property was issued for use in the military 

serVlce. 
(d) The value of the property as alleged. 

II. WILLFULLY OR THROUGH NEGLECT INJURING OR LOSING lIfILI

TARY PROPERTY. 

A willful injury or kss is one that is intentionally occa
sioned. A loss or injury is occasioned through neglect when 
it is the result of a want of such attention to the nature or 
probable consequences of an act or omission as was appro
priate under the circumstan?es. 

PROOF. 

(a) That certain property was injured in a certain way or 
lost, as alleged. 

(b) That such property was issued for use in the military 
serVIce. 

(c) That such injury or loss was willfully caused by the 
accused in a certain manner, as alleged; OF that such injury 
or loss was the result of certain neglect on the part of the ac
cused. 

(d) The value of the property, as alleged. 
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435. Eig1lty-fift1l. Article of War: 
Any officel' ,vbo is found (lrllnk 011 duty SJ1DIl~ if tlle oit°enNt" lu' e{'n,

mitted in tlDle of ~rl be dh;nllRsed front the se~-ice DIU1 su fl"(a I' s.lch 
other punisJtlnellt au a court-mnrtinl DHlIY direct; and if the vfl't"!!s(' 

be. «~onl]nlt'ted ill 1.hne of l.eace.· ]le Nh.:lll be llunislacd fil!!J U ~ourt

Dlrlrti.!al mclY direct. AllY p~rson fiillbject to nlilitary In..·• e~C~l)t :\11 

olli""r. wloo is found drunk on duty ..ball be llUlIil!llocd <ui a "&II"!
warti"l may direct. 

Dm,TNITIONS .AND PRINCIPLES. 

The article docs not require that the accused shall have 
become drunk, but that he shall have been found, i. e.) dis
covered or perceived, to be drunk, when on duty, a.nd it does 
not therefore necessarily follow that his dru.nkenness shall 
have commenced after the duty has been entered upon. To 
permit an officer or soldier, when inebriated, to go upon any 
-duty of importance, while in general invol ving an injustice 
to the individual, is also a reprehensible act and a military 
offense in the superior who kno·wingly suffers it. But the 

-fact that he was already intoxicated can not render the 
party himself any the less legally liable under the article, if, 
after having entered upon the duty, his intoxication con
tinues and his condition is detected. But, on the other hand, 
a soldier (or officer) is not" found" drunk in the sense of 
the article, if he is simply discovered to be drunk when or
dered, or otherwise required, to go upon the duty, upon which, 
because of his condition, he does. not enter at all. (Winthrop, 
pp. 944, 945.) 

'Vhether the drunkenness was caused by liquor or drugs 
is immaterial, but where the sale cause Was a liquor or drug 
duly prescribed by a medical officer of the Army or a civil 
physician and taken in good faith according to the prescrip
tion no offense is committed. 

The fact that the accused, owing to an unsuspected sus
ceptibility, permanent or temporary, was made drunk by in
dulging in a very small amount of intoxicant is not a defense. 

Any intoxication which is sufficient to sensibly impair the 
rational and full exercise of the mental and physical faculties 
is drunkenness within the meaning of the article.' (Digest, 
p. 540.) 

896 



PUNITIVE ARTICLES OF W AB. ~ 435 

'Where the accused is charged under this ar'ticle, a convic
tion under the general article of being under the influence of 
liquor is wholly inconsistent if he was found in such condi
tion while on duty. The article requires no particular degree 
of drunkenness, and if the accused was found so far under 
the influence of liquor as to be punishable at all he was 
found drunk on duty within the meaning of this article. 

The term" duty" as used in this article, means of course 
military duty. But-it is important to note-every (luty 
which an officer or soldier is legally required, by superiOl' 
military authority, to execnte, and for the proper execution 
of which he is answerable to such authority, is necessarily 
a military duty. (Winthrop, p. 949.) 

The words" on duty," as used in this article, have also re
ceived an authoritative interpretation. As applied to the 
commanding officer of a post, or of an organization, or de
tachment in the field, the senior officer present, in the actual 
exercise of command, is constantly on duty; the term being 
here used in contradistinction to " on leave." In the case of 
other officers, or of enlisted men, the term "on duty" has 
been held to relate to the performance of duties of routine or 
detail, in garrison or in the field j the words" off duty/' in 
respect to such persollS, relating to such periods or occasions 
when, no duty being required of them by orders or regula
tions, officers and men are said to occupy that status of leis
ure known to the service as being "off duty." (Davis, 
p.408.) 

In time of war and in a region of active hostilities the cir
cumstances are often such that all members of a command 
may properly be considered as being continuously on duty 
within the meanL."'1g of this article. 

A medical officer of a post, where there are constantly sick 
persons under his charge who may at any moment require 
his attendance, may, generally speaking, be deemed to be 
"on duty" in the sense of the article during the whole day 
and not merely during the hours regularly occupied by sick 
call, visiting the sick, or attending hospital. If found drunk 
at any other hour he may in general be charged with an 
offense under this article. (Digest, p. 127.) 
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So, also, an officer of the day and members of the guard are 
on duty during their entire tour within the meaning of this 
article, but a sentinel found drunk on post is chargeatle under 
~h.e next succeeding article. The article also applies to cases 
where the duty being performed is merely a preliminary one, 
such as a reporting for inspection by a soldier designated for 
guard or a reporting lmder orders for duty at a post to the 
commanding officer. 

The offense of a person who absents himself from his duty 
and is found drunk while so absent, or who is relieved from 
duty at a post and ordered·to remain there to await orders, 
and is found drunk during such status, is not chargeable un
der this article. 

ANALYSIS AND PROOF. 

This article applies to any person subject to military law. 
See article 2. 

The article defines one offense, namely, being found drunk 
on duty. 

1. BEING FOUND DRUNK ON DUTY. 

PROOF. 

(a) That the accused was on a certain duty, as alleged.. 
(b) That he was found drunk while on such duty. 

436. Eighty-sixth A1,ticle of 1Var: 
Any sentinel who Is found drunk or sleeping upon his post, or 

who lea,-es It before he Is regnlarly relieved...hall. If the offense be 
CODllnitted in time of wart suffer death or such other punishment IU • 
court-martial may direct; and it the offense be conlInl.tted In time ot 
pence, l,e slinll suffer :lny pnnisJament. e.xcept death. th.at a court
martial may direct. 

DEFINITIONS AND PRINCIPLES. 

As to drunkenness, see matter under eighty-fifth article, 
supra. 

The term" sentinel" does not include a watchman. 
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A sentinel is on post within the meaning of this article not 
only when he is walking a duly designated sentinel's post, as 
is ordinarily the case in garrison, but also" when he may be 
stationed in observation against the approach of an enemy, 
or on post to maintain internal discipline, or to guard stores, 
or to guard prisoners while in confinement or at work." (Di
gest, p. 128.) 

A sentinel's post is not limited to an imaginary line, but in
cludes, according to orders or circumstances, such contiguous 
area within which he may walk as may be necessary for the 
protection of property committed to his charge or for the dis
charge of such other duties as may be required by general or 
special orders. The sentinel who goes anywhere within such 
area for the discharge of his duties does not leave his post, but if 
found drunk or sleeping within such area he may be convicted 
of a violation of this article. 

The fact that the sentinel was not posted in the regular 
way is not a defense. 

ANALYSIS AND PROOF. 

The article applies only to sentinels. 
The article defines three offenses, namely: 
I. Being found drunk on post. 
II. Being found sleeping on post. 
III. Leaving post before being relieved. 

1. BEING FOUND DRUNK ON POST. 

As to drunkenness, see matter under eighty-fifth article, 
paragraph 435, supra. 

PROOF. 

(a) That the accused soldier was posted as a sentinel on a 
certain post, as alleged. 

(b) That he was found drunk while on such post. 

II. BEING FOUND SLEEPING ON POST. 

The fact that the accused had been previously overtaxed 
by excessive guard duty is not a defense, although evidence 
to that effect may be received in extenuation of the offense. 

21358°--20----26
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I'ROOF. 

(a) That the accused soldier was posted as a sentinel on a 
certain post, as alleged. 

(b) That he was found sleeping while on such post. 

III. J...E.AVING POST BEFORE BEING RELIEVED. 

The offense of leaving post is not committed when II. sentInel 
goes an immaterial distance from thepomt, path, area, or 
object which was prescribed as his post. 

PROOF. 

fa) That the accused soldier wa-s posted as a sentinel on 
a certain post, as alleged. 

(b) That he left such post without being regularly re
lieved. 

431. Eigldy-seventh Article of W m'o' 
Any omeel" cOJnD1andlng In any garrison, fort .. barracks, camI), or 

other pl...,e where tro<>ps of the United states :m"y be serving who. 
for his private advantage, lays any duty ·9r impl>5HinD. upon or is 
interested to. the lInle ..f ......y vletDals or other ..""esaarl.".. of life 
broug"ht Into such garrison, fort, barraekJi. camp, or ether plnee tor 
the use of the troops, shall he dlsm.'iS!!led from "the Be'l.-vic,e anu 
8uffer sneh other pnnish:ment as a conrt-Dlarttal DlSY direet. 

DEFINITIONS .AND PRINCIPLES. 

See the terms of the a.rticle. 

ANALYSIS OF PROOF. 

This article applies to commanding officers only. 
The article defines offenses which may be treated under tmJ 

heads, as follows: 
1. Laying a duty or imposition upon the bringing in of 

victuals, etc. 
II. Being interested in the sale of victual~ etc. 
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I. LAYING A DUTY OR IMPOSITION UPON THE BRINGING IN OI!' 

VICTUALS, ETC. 

A commanding officer who should prohibit the entry into 
his camp of peddlers of vegetables for the troops, permitting 
it only if the peddlers pay him for the privilege, would be 
guilty of this offense whether any money was actually paid 
or not. 

PROOF'. 

(a) That the accused officer was in command of a certain 
place where troops of the United States were serving, as 
alleged. 

(b) That he laid a certain duty or imposition upon the 
bringing into such command of victuals or other necessaries 
of life for the use of such troops, as alleged. 

(c) That such duty or imposition was laid for his own 
private advantage. 

II. BEING INTERESTED IN THE SALE OF VICTUALS, ETC. 

The interest need not be a direct interest, such as that 
attaching to a partnership, or part ownership, of the articles 
introduced for sale, but may be one of an indirect or contin

.. gent character, as for instance, an interest arising from an 
agreement or mutual understanding between the officer and 
the owner of the supplies that the former shall receive a per
centage on the sales, or· a commission on all profits above a 
certain sum, or some present of money or goods in return for 
his sanction of the speculation or promotion of the business. 
(Winthrop, p. 870.) 

Thus a commanding officer commits this offense when he 
agrees with a peddler to exclude others in consideration of 
some advantage to himself. 

A commanding officer might become int&ested in the sale 
of articles by the post exchange within the meaning of this 
article. 

PROOF. 

(a) That the accused officer was in command of a certain 
place where troops of the United States were serving, as 
alleged. 
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(b) That he became pecuniarily interested in a certain way 
in the sale of certain victuals or other necessaries of life to 
such troops, as alleged. 

(c) The he so became interested for his own private 
advantage. 

438. Eighty-eighth Article of War: 
Any person subject to military la,,, who abuses, intimidntes, does 

"lolence to, or wrongfully Interferes with Bny person bringing P1'O
'VIsions, !Supplies, or otller neeesl!larles to the cam.p. garrison, or qu.a:r
ters of the forces of tile United States shall suffier snch punishment 
as a court-martinI may direct. 

DEFINITIONS AND PRINCIPLES. 

See the terms of the article. 
This article in no way interferes with the lawful powers of 

a military commander to exclude persons or supplies inimi
cal to health or good order of his command. The purpose of 
this article is to prevent the diminishing or cutting off of the 
supply of necessaries brought in by private persons through 
any abuse, intimidation, doing violence to, or wrongfully in
terfering with such persons. The prohibition against inter
ference, etc., therefore, applies not only while such persons 
are coming to the camp, etc., but also while they remain and 
during their return therefrom. 

The wrongful interference contemplated would include not 
only any wrongful act not included in the terms" abuse, etc.," 
which prevents, obstructs, or delays the movements of the per
son, but any wrongful interference with the supplies them
selves, such as stealing or destroying them. 

ANALYSIS AND PROOF. 

This article applies to any person subject to military law. 
The article defines a number of offenses which may be briefly 
treated under one head, as follows: 

1. INTIMIDATING, DOING VIOLENCE TO, OR WRONGFUI,LY INTER

FERING WITH PERSONS BRINGING NECESSARIES. 

PROOF. 

(a) That a certain person named or described was bring
ing provisions, supplies, or other necessaries to a certain 

402 



PUNITIVE ARTICLES OF WAR. ~ 439 

camp, garrison, or quarterso£ the forces of the United States, 
as alleged. 

(b) That the accused abused, intimidated, did violence to, 
or wrongfully interfered with such person while so engaged 
and in the manner alleged. 

439. f!,'ighty-ninth Article of War: 
All persons .lUbject to military law are to behave themselves or

derly in quarters, .garrisoDf camp, and on the march; and any person 
8ubJeet to military 1a'W" who conun.Jt. ODy waste or spoilt or willfully 
destroys any property whatsoever (unless by order of his commnndlng 
officer), or commits any kind of depred>ntion or riot ahall be pun
Ished as n court-martial may direct. Any commanding oftlcer who, 
upon complaint made to him, refuses or omits to see repal"atlon made 
to tlle party injured, In 010 far as the ollende:r"s pay ..ball go toward 
sucb reparation, as provided for In article one hundred and llve, shall 
he di.unissed from the service, or otherwise punished, alii n court
JUDl'fia} may direct. 

DEFINITIONS AND PRINCIPLES. 

See the terms of the article and the definitions under the 
respective offenses as given below. 

ANALYSIS AND PROOF. 

This article divides itself into two parts, one embracing all 
persons subject to military law, and the other commanding 
officers only. 

The article defines a number of offenses which may be 
briefly treated under the following headings: 

I. Committing any waste or spoil.
 
II.. Willfully destroying property.
 
III. Committing depredation or riot. 
IV. Refusing or omitting to see reparation made. 

I. COMMITTING ANY WASTE OR SPOIL. 

The terms " waste" or "spoil" as used in this article re
fer to such acts of voluntary destruction of or permanent 
damage to real property as burning down buildings, tearing 
down fences, cutting down shade or fruit trees, and the like. 
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PllOOF. 

(a) That the accused being with a certain command in 
quarters, camp,garrison, or on the march, committed waste 
or spoil on certain property in the manner alleged. 

(b) That such acts were not ordered by his commanding 
officer. 

II. WILLFULLY DESTROYING PROPERTY. 

To be destroyed it is not necessary that the property be 
completely demolished 'Or annihilated. It is sufficient if it is 
so far injured as to be useless for the purpose for which it was 
intended. 

,PROOF. 

(a) That the accused being with a certain command in 
quarters, camp, garrison, or on the march, destroyed cer
tain property, as alleged. 

(b) That such destructi()ll was willful and was not 
ordered by his commanding officer. 

III. COMMITTING DEPREDATION OR mOT. 

The term" any kind of depredation" includes plundering, 
pillaging, robbing, and any other willful damage to property 
not included in the preceding specific terms of the article. 

A riot is a tumultuous disturbance of the peace by three or 
more persons assembled together of their own authority, with 
the intent mutually to assist one another against anyone who 
shall oppose them in the ~xecution of some enterprise of a 
private nature, and who afterwards actually execute the same 
in a violent and turbulent manner, to the terror of the people, 
whether the act intended was of itself lawful or unlawful. 
(McClain, Crim. Law, sec. 992.) 

PROOF. 

(a) That the accused being with a c€rtain command in 
quarters, camp, garrison, or on th€ march,committed certain 
acts of depredation on certain property, or certain acts of 
rioting, as alleged. 
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IV. REFUSING OR OMITTING TO SEE REPARATION MADE. 

Refusing to entertain a proper complaint at all; refusinK 
or omitting to convene a board for the assessment of damage; 
or to act on such proceedings, or to direct the proper stop
pages, are instances of this offense. 

PROOF. 

(a) That the accused was the commanding officer of a cer
tain command in quarters, garrison, camp, or on the march, 
as alleged. 

(0) Thq,t a complaint was duly made to him by a certain 
person of damage to or loss of certain property occasioned by 
troops of the accused's command, as alleged. 

(c) That the accused either refused to see reparation made 
or omitted in the manner alleged to see reparation made to 
the party injured in so far as the offender's pay would go 
toward such reparation. 

440. Ninetieth A'!"ticZe of TVa'!": 
No person subject to D1IlUary law sball use any reproacbful 

01" provoking 81.eeches or gestures to another; and any pC1"SOn 
8ubject to :mIlitary law ....ho otlend8 ngalu8t the provisions of 
tbis a.rtlcle shall be punf8hed ..s n conrt-D1nrtial :may dh·ect. 

DEFINITIONS AND PRINCIPLES. 

See the terms of the article. 
The article is intended to prevent what frequently are the 

first steps toward quarrels, fights, or serious offenses. 
Reproachfulspeeches and gestures are such as involve cen

sorious comment on the actions or opinions of another. Pro
voking speeches and gestures are such as tend to exasperate 
or to arouse anger and resentment. 

ANALYSIS AND PROOF. 

This article applies to any person subject to military law. 
The article defines offenses which may be treated under one 
heading, as follows: 

L USING PROVOKING SPEEOHES OR GESTURES. 

PROOF. 

(a) That the accused used certain speeches or gestures to 
a certain person, as alleged. 
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(b) That the speeches or gestures were reproachful or pro
voking. . 

(c) That the person to whom such speeches or gestures 
were addressed is in one of the classes of persons subject to 
military law. 

441. Ninety-first Article of War: 
Any person subject to n>ilita..ry law who fights or prolnotes or 

is concerned in or connives at fighting a duel, Or who having 
knowledge ot .. challenge sent or about to be ..ent tnils to repori 
the taet l'romptly to the proper authority shall, if an omcer. be 
dl"mislled troln the service or sutrer such other punishment ali a 
court-n>artlnl Inay diI'ect; and It any other person subject to 
lnHUary l.uv, shall sufi'er such punlshlnent as ... court-Inartial 
llJSY dil'e<"t. 

DEFINITIONS AND PRINCIPLES. 

See the terms of the article. 
A duel is a concerted fight between two persons with 

deadly weapons, the object of which is claimed to be the sat
isfaction of wounded honor. (Wharton, vol. 2, p. 2283.) 

NOTE.-The offenses made punishable by this article are of such in
frequent occurrence that it is considered inadvisable to comment more 
fully upon them. In a caso of doubt, works on military law should 
be consulted. 

ANALYSIfl AND PROOF. 

This article applies to any person subject to military law. 
The article embraces a number of offenses which may be 

briefly treated under the following headings: 
I. Fighting or promoting a duel. 
II. Being concerned in or conniving at fighting a duel. 
III. Failing to report knowledge of a challenge. 

I. FIGHTING OR PROMOTING A DUEL. 

Fighting or promoting a duel would include such acts as 
the sending, giving, or accepting a challenge, or the carrying 
of a challenge or acceptance, the arrangement of the pre
liminaries, and, in general, any act by which a duel is inten
tionally furthered, encouraged, or incited, whether the duel 
takes place or not. 
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PROOF. 

(a) That the accused fought a duel with a certain person 
as alleged, or that he promoted a duel between certain per
sons in the manner alleged. 

n. BBlNG CONCERNED IN OR CONNIVING AT FIGHTING A DUEl,. 

Being concerned in or conniving at fighting a duel would 
include the being present thereat in some capacity other than 
a principal, as in the case of seconds and doctors. 

PROOF. 

(a) That the accused was concerned in or connived at 
fighting a certain cluel in the manner alleged. 

III. FAILING TO REPORT KNOWLEDGE OF A CHALLENGE. 

A challenge is a written or verbal demand, request, or in
vitation to another to fight a duel. 

To constitute a challenge no particular form is necessary. 
It is enough if what was sent or about ,to be sent, considered 
in connection with the circumstances, amounts to such a de
mand, reqnest, or invitation. However, an effort to provoke 
a challenge or an announcement of a willingness to accept 
one is not a challenge. 

As to knowledge, see matter under fifty-fifth article. 

PROOF. 

(a) That the accused knew that a certain challenge had 
been sent, or was about to be sent, as alleged. 

(b) That he either did not report the fact to the proper 
authority at all, or that he unnecessarily delayed making such 
report, as alleged. 

442. Ninety-second Art'icle of War: 
Any person .subject to n'!.ilital.-Y la-w ,vho COlllDlits mnr(ler or 

ral)e s"!lall sutler deaUt or iUlprisonment for life, as a court
Dlartial Juay direct; l)ut no llCl'SOU shall be tl.-jed .by conrt
nut.rtial for Inu.'fle1" or rape conuuitted "'Within tIle geographical 
limits of the Stat"s of the Union and the Disti-iet of Co!uJnbin 
in titne of pence. 
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DEFINITIONS AND PRINCIPLES. 

The· crimes and offenses of which courts-martial are given 
jurisdiction by the ninety-second and ninety-third articles of 
war, and by the phrase" and all crimes or offenses not capital" 
in the ninety-sixth article, are the same "offenses of a civil 
nature" mentioned in the forty-second article of war. Their 
definition is, therefore, to be sought, as the forty-second article 
prescribes, (1) in the" statutes of the United States of general 
application within the continental United States, excepting sec
tion 289, Penal Code of the United States, 1910;" and (2) 
where not defined in such statutes then "in the law of the 
District of Columbia," i. e., if defined by a statute in force in 
the District of Columbia, e. g., the Code of the District of Colum-. 
bia, then in that statute, otherwise in the common law as in 
force and recognized in the Districf of Columbia. Where an 
offense is defined by the Federal Penal Code or other statute of 
general application throughout the continental United States, 
such definition will govern courts-martial and military tribunals, 
although there may be a different definition in the Code of the 
"District of Colnmbia; the principle being that, wherever the 
general statutes con:llict with any statute M the District of 
-Columbia, the latter mu.st give way, since resort is to be had 
to the law of the District of Columbia only where the general 
Federal statutes are silent. 

ANAL~SIS AND PROOF. 

The article applies to any person subject to military law. 
See article 2. 

The article defines two offenses, as follows: 
I. Murder. 
II. Rape. 

I. MunDER. 

Murder is the unlawful killing of a human being with 
malice aforethought. (Federal Penal Code, 1910, sec. 273.) 
. "Unlawfully" as used in the definition of murder means 
without legal justification or excuse. 

A homicide done in the proper performance of a legal duty 
-is justifiable. Thus, executing a person pursuant to a sen
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tence of death i killing in suppressing a mutiny or in prevent
ing the escape of a prisoner where no other available means 
are adequate j killing an enemy in battle; and killing to pre
vent the commission of a felony attempted by force or sur
prise, such as murder, burglary, or arson, are cases of justifi
able homicide. 

The right and duty of a sentinel over 11 prisoner in his 
charge in case of attempted escape is discussed in the. Manual 
of Interior Guard Duty, 1914. 

This right and duty extends to other members of the guard 
whose duties include the safeckeeping of such prisoner. (Di
gest, p. 583.) 

The same principles apply to the arrest of a soldier by offi
cers or soldiers authorized to make the particular arrest. 

A p&.rty of soldiers left their camp at night in time of war 
without leave contrary to positive orders and proceeded to a 
neighboring town, where they created a disturbance. Their 
commanding officer followed them, found them in a saloon, 

.and was about to arre&t them, when they broke from him, and 
knowing who .he was disregardi3d his order to halt and ran 
away from him. He repeated his order, and not being obeyed 
and havingno other means of detaining them, fired upon 
them while fleeing with a pistol, and shot and killed one 
(Jf them. Held, that he did not UBe undue force in endeavor
ing to maintain discipline and to arrest the offenders whom 
he was endeavoring to return to their stations, and that he 
was not guilty of an offense requiring punishment, and that 
his conduct under the circumstances in which he was placed 
was justified. (Digest, p. 480.) 

The general rule is that" The acts of a subordinate officer 
or soldier, in compliance with his supposed duty, or of su
perior orders, are justifiable, and he will be protected against 
the consequences, unless they are manifestly beyond the 
scope of his authority, and such that a man of ordinary sense 
and understanding would know to be illegal, where he acts 
in good faith and without malice." (Wharton on Homicide, 
3d ed., p. 731.) 
- The foregoing principles should not be construed as con

ferring immunity on an officer or soldier w110 willfully or 
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through culpable negligence does acts endangering the lives 
of innocent third parties in the discharge of his duty to pre
vent escape or effect an arrest. 

But where a guard fired on a prisoner fleeing down a pub
lic street which was apparently clear, under circumstances 
that would have justified the homicide of the prisoner, and 
thereby accidentally killed a young woman whom he did not 
see at the time he shot, it was held that the homicide was: 
excusable. 

A homicide which is the result of an accident or misadven
ture in doing a lawful act in a lawful manner, or which is 
done in self-defense on a sudden affray, is excusable. Thus, 
where a lawful operation, performed with due care and skill, 
causes the death of the patient, the homicide is excusable. 
To excuse a killing on the ground of self-defense upon a sud
den affray, the killing must have been necessary to save the 
person's life or the lives of those whom he is bound to pro
tect, or to prevent great bodily harm to himself or them. 
The danger must be believed on reasonable grounds to be 
imminent, and no necessity will exist until the person, if not 
in his own house, has retreated as far as he safely can. The 
person doing the killing must not have been the aggressor 
and intentionally provoked the difficulty; but if he with
draws in good faith and his adversary follows and renews 
the fight, the latter becomes the aggressor. 

The death must take place within a year and a day of the 
act or omission that caused it, and the offense is committed 
at the place of such act or omission although the victim may 
have died elsewhere.

Malice does not necessarily mean hatred or personal ill 
will toward the person killed, nor an actual intent to take his 
life, or even to take anyone's life. The use of the word 
" aforethought" does not mean that the malice must exist for 
any particular time before commission of the act, or that the 
intention to kill must have previously existed. It is suffi
cient that it exist at the time the act is committed. (Clark, 
pp. 187, 188.) 

Malice aforethought may exist when the act is unpremedi
tated. It may mean anyone or more of the following states 
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of mind preceding or coexisting with the act or omission by 
which death is caused; (a) An intention to cause the death 
of, or grievous bodily harm to, any person, whether such per
son is the person actually killed or not (except when death 
is inflicted in the heat of a sudden passion, caused by adequate 
provocation); (b) knowledge that the act which causes the 
death will probably cause the death of, or grievous bodily 
harm to, any person, whether such person is the person actu
ally killed or not, although such knowledge is accompanied 
by indi~erence whether death or. grievous bodily harm is 
caused Or not, or by a wish that it may not be caused; (c) 
intent to commit any felony; (d) an intent to oppose force 
to an officer or other person lawfully engaged in the duty of 
arresting, keeping in custody, or imprisoning any person, or 
the duty of keeping the peace, or dispersing an unlawful as
sembly, provided the offender has notice that the person 
killed is such officer or other person so employed. (Clark 
p.187.) 

PROOF. 

(a) That the accused killed a certain person named or 
described by certain means, as alleged. This involves proof

(1)	 That the person alleged to have been killed is 
dead. 

(2)	 That he died in consequence of an injury received 
by him. 

(3)	 That such injury was the result or the act of the 
accused. 

(4)	 That the death took place within a year and a 
day or such act. 

(b) That such killing was with malice aforethought; that 
is, that the accused was in one or more of the states of J:!;lind 
described above. 

II. RAPE. 

Rape at common law is the having of unlawful carnal 
knowledge of a woman by force and without her consen.t. 
The Federal Penal Code provides (Federal Penal Code, 1910, sec. 
278), "Whoever shall commit the crime of rape shall suffer 
death"; but does not define the crime, thereby adopting the 
common law definition, which governs courts-martial. 
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As the carnal knowledge must be unlawfully had, a hus
band who has carnal knowledge of his wife forcibly where 
she does not consent is not guilty of thjs offense; but he is 
guilty ,,,hen he assists another man in having such cl1l'llal 
knowledge. 

Any penetration, however slight, of a woman's genitals is 
sufficient carnal knowledge, whether emission occurs or not. 

The offense may be committed on a female of any age, on 
a man's mistress, or ona common harlot. 

Force and want of consent are indispensable in rape; but 
the force involved in the act of penetration is alone sufficient 
force where there is in fact no consent. 

·Where there is actual consent to the connection, though 
such consent be obtained by fraud, there is no rape; thus, 
where a woman agrees to connection with a physician on his 
false representation that the act is part of the required treat
ment, or where a man successfully passes himself off to a 
woman as her husband and is. admitted by her to connection 
as such, the crime of rape is not committed. 

There is no consent where the woman is so idiotic as to be 
incapable of consenting, and a man having connection with 
her not believing that he has her consent is guilty 6f rape. 
So also where the woman is insensible, unconscious, or asleep, 
or where her apparent consent was extorted by violence to 
her person or "fear of sudden violence. 

Mere verbal protestations and a pretense of resistance do . 
not of course show a want of consent, but the contrary, and 
where a woman fails to take such measures to frustrate the 
execution of the man's design as she is able to, and are called 
for by the circumstances, the same conclusion may be drawn. 

If the girl is very young, and not enlightened on the ques
tion, the court will demand less clear opposition than in the 
case of an older and intelligent female. (BiShop's New Criminal 
Law, sec. 1124, subsec. 1.) 
It has been said of this offense that" it is true that rape is 

a most detestable crime * * *; but it must be remembered 
that it is an ac~usation easy to be made, hard to be proved. 
but harder to be defended by the party accused, thoilgh iIl
nocent." 
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PROOF. 

(a) That the accused had carnal knowledge oin certain fe
male, as alleged:; 
. (b) That the act was done by force and without her 
consent. 

NOTE.-Al; to .carnal knowledgeofa female u.nder the age of con
sent, see under A. W. 96, par. 446, Division III (4), infra. 

4'13. Ninety-third Article of War: 
Any person "ubject to DlWtal'Y law .....ho commltll .n.......lo.ughte...
 

mayhem, arson, burglary, housebreaking, robbery, larceny, enl
bem;leDlent. perjury, ;f<:>rgery. sadomJ', "'''>lnuIt ~ith intent to conuuit 
R.n," .felony, ailsault with intent to do bodlly harm with ,8. dangerous weapon. 
instrument, or other tblng, or a"sault with intent to do bodily harm• 
..hall bc puniehed a .. a 4)4>nrt-martinl :may direct. 

DEF.INITIONB AND PIUNGIPLE8. 

See matter under several offenses listed m the article. 
And see the remarks under" Definitions and Princip1es," para
graph 442, supra, concerning the definitinns of offenses under 
A. W. 92,93, and 98. 

ANALYSIS .A.!\'l} PROOF~ 

This article applies to any person subject to military law 
The article embraces the folloWLl1g ofI'ens€s, namely; . 

1. Manslaughter. 
II. Mayhem. 
III. Arson. 
IV. Burglary.
 
V..Housebreaking.
 
VI.	 Robbery.
 
VIL Larceny.
 
VIII. Embezzl€m€nt.
 
DC. Perjury.
 
X. Forgery. 
XI. Sodomy. 
XII. Assault with intent to commit any felony. 
XIII. Assault with intent to do bodily harm with a dangerous 

weapon, instrument, or other thing. 
XIV. Assault with intent to do bodily harm. 
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I. MANSLAUGHTER. 

Manslaughter at -common law is unlawiul homicide with
out malice aforethought and is either voluntary or invol
untary. 

The Federal Penal Code provides (Federal Penal Code, 1910, 
sec. 274), "Manslaughter is the unlawful killing of a human 
being without malice. It is of two kinds: 

"First-Voluntary.-Upon a sudden quan-el or heat of pas
sion. 

"Second-Involuntary.-In the commission of an unlawful 
act not amounting to a felony, or the commission of a lawful 
act which might produce death, in an unlawful manner, or 
without due caution and circumspection." 

This statutory definition governs courts-martial. It is, how
ever, declaratory of the common law, to which, therefore, ref· 
erence may be had for the principles underlying the statutory 
definitions. 

In voluntary manslaughter the provocation must be such 
as the law deems adequate to excite uncontrollable passion 
in the mind of a reasonable man; the act must be committed 
under arid because of the passion, and the provocation must 
not be sought or induced as an excuse for killing or doing 
bodily harm. (Clark, p. 197.) 

The killing may be manslaughter only, even if intentional; 
but where sufficient cooling time elapses between the provo
cation and the blow the killing is murder, even if the passion 
persists. Instances of adequate provocation are: Assault 
and battery, inflicting actual bodily harm or a gross insult; 
an unlawful imprisonment; and the sight by a husband of an 
act of adultery committed by his wife. If the person so as
saulted or imprisoned, or the husband so situated at once 
kills the offender or offenders in a heat OT a sudden passion 
caused by their acts, manslaughter only has been committed. 

Instances of inadequate provocation are: Knowledge by the 
brother of a female of her seduction; insulting or abusive 
words or gestures; and injuries to property. 

In involuntary manslaughter in the commission of an un
lawful act the act must be malum in se and not merely malum 
prohibitum. Thus the driving of an automobile in slight 
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excess OT the speed limit fixed by ordinance is not the Ieind of 
Hnla WillI act contemplated, but voluntarily engaging in an 
affray is such an act. To use an immoderate amount of 
force in suppressing a mutiny is an unlawTul act, and if death 
is caused thereby the one using such force is gui1ty of man
sla ughtel' at least, 

Instances aT culpable negligence in performing a lawful 
act are: Negligently conducting target practice so that the 
Gullets go in the direction .of an inhabited house within 
i'ange; pointing a pistol in fun at another and pulling the 
trigger, believing, but without taking reasonable precautions 
to ascertain, that it would not be discharged; carelessly leav
ing poisons or dangerous drugs where they may endanger 
life. 

Instances of culpable negligence in performing an act re
quired by law are: Gross negligence or inattention by those 
in charge of controlling or operating trains in the discharge 
of their duties; culpable failure on the part of a parent to 
provide food, shelter, and medical attendance for his help
less child where able to do so. 

'Vhere there is no legal duty to act there can, of course, be 
no neglect. Thus where a stranger makes no effort to save a 
drowning man, or a person allows a mendicant to freeze or 
starve to death, no crime is committed. ' 

PROOF. 

(a) See item (a) under" Proof of murder" under ninety
second article. 

(b) The facts and circumstances of the case, as alleged, 
indicating that the homicide amounted in law to man
slaughter. 

II. lI-fAYHEl1L 

The Federal Penal Code does not recognize the crime of 
mayhem. (The offense of "maiming," denounced by section 
283, Federal Penal Code, is a different offense; see par. 446, 
infra, "maiming.") The Code of the District of Columbia pre
scribing a punishment for mayhem (D. C. Code, sec. 807) does 

21358°--20----27 
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not define the offense, thereby adopting the common-law defini
tion, which will govern courts-martial. 

Mayhem at common law is" a hurt 0:£ any part 0:£ a man's 
body whereby he is rendered less able, in fighting, either to 
de:£end himsel:£ or to annoy his adversary." (Bishop, vol. 2, 
p. 579.) 

The offense at common law did not include such injuries 
which merely disfigure, such as cutting of!' the nose or ear; 
but did include such injuries as knocking out a :front tooth, 
or castration, wllich were supposed to weaken a man's fight
ing ability. 

The injury must be willfully and maliciously done, but 
need not be premeditated. If the hurt is done under circum
stances which would excuse or justify a homicide, no offense 
is committed. 

A person inflicting such a hurt upon himsel:£ is guilty of 
this offense, and if another does it at his request, both are so 
gllilty. 

PllOOF. 

(a) That the accused inflicted on a certain person a cerb.in 
inj ury in the manner alleged. 

(b) The facts and circumstances of thB act showingsucll 
injury to have been inflicted intentionally and maliciously. 

III. ARSON. 

Arson, at the comm{)n law, is the malicious burning of an
otller's house. (Bishop, vol. 2, p. 5.) 

The Federal Penal Code provides (Federal Penal Code, 1910, 
sec. 285), "whoever shall willfully and malidously set fire to, 
burn, or attempt to bUIn, or by means of a dangerous explosive 
destroy, or attempt to destroy, any dwelling house, or any store, 
barn, stable, or other buildiIig, parcel of a dwelling house, shall 
be imprisoned not m{)re than twenty years." 

The crime denounced in this statute, which governs courts
mai'tial, is snbstantially the common law crime of arson (U. S. 
v. Cardish, 143 Fed., (40), and is the crime punishable as sueh 
under A. W. 93. 
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The house must be the dwelling house of another, as the 
offense is against the habitation, not against property as 
such. 

The term" dwelling house" includes, as laid down in the 
Federal statute quoted, outbuildings that form part of the 
cluster of buildings used as a residence. A mere scorching 
is not a burning. To constitute a burning some part, how
ever small, of the house must be actually consumed or dis
integrated by charring or by a blaze. 

A shop or store is not the subject of arson unless occupied 
as a dwelling. It is not arson to burn a house that has never 
been occupied or which has been permanently abandoned; 
but it is arson if the occupant is merely temporarily absent. 
It is not arson to burn one's own dwelling, whoever owns it, 
or even the dwelling of another at his request, and this 1S so 
even if there is an intent to burn an adjoining house belong
ing to a third party; but it is arson if such house is actually 
burned. A house occupied by another than the owner i~ a 
subject of arson by the owner. 

The burning must be willful and malicious, which excludes 
a burning arising from negligence or mischance, unless the 
accused was engaged in the commission of a felony. \Vhere 
a man, who, in setting fire to his own house to get the insur
ance, burns his neighbor's, he is guilty of arson in burning 
the neighbor's house. 

PROOF. 

(a) That the accused either: 
(1) burned, 
(2) set fire to, 
(3) attempted to burn, 
(4) destroyed by means of a dangerons explosive, or 
(5) attempted to destroy by means of a dangerous ex

plosive, 
a certain dwelling house of another, as alleged. 

(b) Facts and circumstances indicating that the act was 
will:ful and malicious. 

NOTE.-The offense of burn!ng other buildings, denounced by sec
tion 286, Federal Penal Code, is not arson, but another offense 
(U. S. v. Cardish, 143 Fed., 640), and is not punishable under A. W. 
93, but under A. W. 96. (See par. 446, infra.) 
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IV. BURGLARY. 

Burglary is not defined either by the Federal Penal Code or 
by the Code of the District of Columbia. Therefore the o:ffense 
made punishable under that name by A. W. 93 is the common 
law crime of burglary. 

Burglary at common law is the breaking and entering, in 
the night, of another's dwelling house, with intent to commit 
a felony therein. (Bishop, vol. 2, p. 56.) 

To constitute burglary the house must be a dwelling house 
of another, the term" dwelling house" including outhouses, 
within the curtilage or the common inclosure; there must be 
an actual breaking, or there must be the constructive break
ing involved where an entry is effected by fraud or false pre
tenses, by intimidation, by conspiracy with a servant or other 
inmate, or by descent of a chimney; there must be an entry; 
the breaking and entry must both be at night, but not nec
essarily on the same night; and there must be an intent to 
commit a felony in the house at the time of the breaking and 
of the entering, but the felony need not be committed. (Clark 
and Marshall, pp. 595, 596.) 

A store is not a subject of burglary unless part of or used 
also as a dwelling house, as where the occupant uses another 
part of the same building as his dwelling; or where the store 
is habitually slept in by his servants or members of his 
family. 

The house must be in the status of being occupied at the 
.time of the breaking and entering. It is not necessary to this 
status that anyone actually be in it; but if the house has 
never been occupied at all or has been left without any in
tention of returning to it this status does not exist. Separate 
dwellings within the same building, as a flat in an apartment 
house or a room in a hotel, are subjects of burglary by other 
tenants or guests, and in general by the owner of the build
ing himself. At common law a tent is not a subject of bur
glary. 

There must be a breaking, actual or constructive. Merely 
to enter through a hole left in the wall or roof or through 
an open window or door, even if left only slightly open and 
pushed farthe-r open by the person entering, will not consti
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tute an actual breaking; but where there is any removal of 
. any part of the house designed to prevent entry, other than 
the moving of a partly open door or window, it is sufficient. 
Thus opening a closed door or window or other similarfixtur.e, 
or cutting out the glass of a window or the netting of the 
screen is a sufficient breaking. So also the brealdng of an 
inner door by one "-'Who has entered the house without break
i.ng, or by a servant lawfully within the house, but who has 
no authority to enter the particular room, is a sufficient break
ing, but unless such a breaking is followed by an entry into 
the particular room with intent to commit a felony therein, 
burgla~y is not committed. 

There is a constructive breaking when the entry is gained by 
a trick, such as concealing oneseH in a box; or under false 
pretense, such as personating a gas or telephone inspector; or 
by intimidating the inmates through violence or threats into 
opening the door; or through collusion with a confederate, 
an inmate of the house; or by descending a chimney, even if 
only a partial descent is made, and no room is entered. An 
entry must be effected before the offense is complete; but the 
entry of any part of the body, even a finger, is sufficient; and 
an insertion into the house of an instrument, except merely 
to facilitate further entrance, is a sufficient entry. 

Both the breaking and entry must be in the nighttime, 
which at common law was the period between sunset and sun
rise, when there is not sufficient daylight to discern a man's 
face, and both must be done with the intent to commit a 
felony in the house. It is immaterial whether the felony be 
committed or even attempted, and where a felony is actually 
intended it is no defense that its commission was impossible. 
The felony intended may be a statutory felony. 

PROOF. 

(a) That the accused broke and entered a certain dwelling 
house of a certain other person, as specified. 

(b) That such breaking and entering was done in the 
nighttime. 

(c) The facts and circumstances of the case (for instance, 
the actual commission of the felony) which indicate that 
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such breaking and entering were done with the intent to com
mit the alleged felony therein. 

l'JOTE.-When, in charging burglary, it is expected that the evi
dence will show that -larceny was also committed,. a separate specifica
tion charging larceny should always be inserted in the charges, so 
that, if the court does not find that a burglary has been committed, but 
that the accused Is guilty of larceny, it can :flnd the accused guilty of 
the larceny, or the reviewing authority can approve only so much of 
the findings of guilty as find the accused guilty of the larceny. 

V. Housebreaking~ 

The common law does not recognize any (t:trense known by the 
designation of H housebreaking." Such an offense is, however, 
recognized and made punishable by section 823 of the Penal 
Code of the District of Columbia which was in force at the 
time of the enactment of the revision of the Articles of War of 
1920, and is the offense made punishable as H housebreaking" 
by the ninety-third article of war. 

Section 823, Penal Code of the District of Columbia, provides: 

HcmsebreakiILg.-Whoever shall, either in the night or in the day 
time, break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other building, or any apart
ment or room, whether at the time occupied or not, or any steam
boat, canal boat, vessel, or other water craft, or railroad car, or any 
yard where any lumber, coal, 01' other gOQds or chattels are deposited 
ana kept for the purp.ose of trade, with intent to break and carry 
away any part thereof or any fixture or other thing attached to 01' 

connected with the same, or to commit any criminal offense, shall be 
imprisoned for not more than fifteen years. 

The offense is akin to burglary at common law) but differs 
therefrom principally in these five particulars: 

(1) The house is not required to be a dwelling house; 
but may be a bank, store, or other building, boat, car, etc., 
named in the statute. 

(2) It is not necessary that the house, bank, store, 
apartment, room, etc., be occupied at the time of the break
ing and entering, or entering withol1t breaking. 

(3) It is not essential that there be a breaking, as an 
entry without breaking, if made with the required intent, 
also constitutes the offense. 
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(4) The breaking and entering, or the entry without 
breaking, may be either in the night or in the day time. 

(5) The intent need not be to commit a felony, but may 
be (a) to commit any criminal offense (misdemeanor or 
felony), or (b) to break and carry .away any part of the 
building (etc.) or any :fixture or other thing attached to or 
connected with the same (but such intent is an essential 
element of the offense, and must therefore be alleged a)1d 
proved, in order to support a conviction of this offense). 

The caution in the Note under" burglary," supra, as to plead
ing, where larceny has actually been committed, applies here 
also. 

PROOF. 

(a) That the accused broke and entered, or entered without 
breaking, as alleged

A dwelling, 
A bank, 
A store, 
A warehouse, 
A shop, 
A stable, 
A building of any other kind, 
An apartment, 
A room, 
A steamboat, 
A canal boat, 
A vessel 01' other water craft, 
A railroad car, or 
A yard where any lumber or coal or other g'oods or chat

tels were at the time deposited and kept for the pur
pose of trade. 

(b) The facts and circumstances of the case (as, for instance, 
the actual commission of a felony or of petit larceny) which 
indicate that the intent was, as alleged, to commit some crimi
nal offense (whether felony or misdemeanor), or to break and 
carry away some part of the building, etc., or some 1ixture or 
other thing attached to or connected with the same. 
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VI. ROBBERY. 

Section 284 of the Federal Penal Code of 1910 provides: 
Whoever, by force and violence, or by putting in -fear, shall felon

iously take from the person or presence of another anything of 
vallie, shall be imprisoned not more than fifteen years. 

This statute governs court-martial. 
Robbery at common law is the taking, with intent to steal, 

of the personal property of another, from his person or in 
his presence, against his will, by violence or intimidation. 
(Clark, p. 323.) 

The felonious and forcible taking from the person of an
other goods or money to any value by violence or putting 
him in fear. (Bouvier's Law Dictionary, Rawle's 3rd Re
vision, vol. 3, p. 2971.) 

Robbery includes larceny and the elements of that offense 
must always be present and must be alleged in the specification 
and proved at the trial. See matter under heading "VII" 
under this article. 

Thus it is not robbery to take one's own property, unless 
the person from whom it is taken has a special property in 
the goods and the right to possession; not is it robbery to 
take property that is honestly believed to be one's own or to 
take it for a merely temporary use. 

It is not necessary that the person from whom the prop
erty is taken be the actual owner-it is enough if he have a 
possession or a custody that is good against the taker. 

The property must be taken from the person or in his 
presence; but to be in the presence it is not necessary that 
the owner be within any certain distance of his property; it 
is enough if he. be near enough to. be in control of his prop
erty. Thus where some persons entered a house and forced 
the owner by threats to disclose the hiding place of valuables 
in an adjoining room, and then, leaving the owner tied, went 
into such room and stole the valuables their offense was held 
to be robbery. 

The taking must be against the owner's will by means of 
violence or intimidation. The violence or intimidation must 
precede or accompany the taking. Thus where property is 
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taken by stealth from the person of its owner it is not rob
bery in case the thief overcomes a forcible eil'ort to retake it; 
or the owner is deterred by the threats of the thief from mak
ing an attempt to retake it. 

The violence must be actual violence to the person, but the 
amount of violence used is immaterial. It is enough where 
it overcomes the actual resistance of the person robbed, or 
puts him in such a position that he makes no resistance, or 
suffices to overcome the resistance offered by a chain or other 
fastening by which the article is attached to the person. 
'Vhere an article is merely snatched out of another's hand or 
a pocket is picked by stealth and no other force is used and 
the owner is not put in fear, the offense is not robbery. But 
if in snatching the article resistance is overcome, there is 
sufficient violence, as where a woman's earring is torn from 
her ear or a hair ornament entangled in her hair is snatched 
away. So, also, when a person's attention is diverted by be
ing jostled by a confederate of a pickpocket, who is thus en
abled to steal the person's watch, it is a robbery. 

Other instances of robbery by violence are where a man is 
knocked insensible and his pockets rifled, and where an officer 
steals property from the person of a prisoner in his charge 
after handcuffing him on the pretext of preventing his escape. 

It is equally robbery whether the robber prevents resist
ance by rendering his victim pliysically incapable of making 
any, or by putting him, by threat or menaces, in such fear 
that he is warranted in making none. The fear must be a 
reasonably well-founded apprehension of present or future 
danger, and the goods must be taken while such apprehen
sion exists. The danger apprehended may be, for instance, 
his own death or some bodily injury to him, or the destruction 
of his habitation, or a prosecution for sodomy. 

In the last case it is immaterial whether the person threat
ened with the prosecution is innocent or guilty of the offense. 
A danger of being prosecuted for any other offense is held 
not to be sufficient. (Clark and Marshall, p. 556.) 

When the evidence falls short of proving the force or fear, or 
other facts, necessary to robbery, the accused, by proper ex
ceptions, may be found guilty of larceny, when properly alleged. 
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PROOF. 

(a) The larceny 0:£ the property. See proo:£ uncleI' larceny 
infra. 

(b) That such larceny was from the person or in the pres
ence 0:£ the person alleged to have been robbed. 

(0) Th~tthe taking was by violence or putting in fear, as 
alleged.. 

VII. LARCENY. 

Section 287 of the Federal Penal Code of 1910 provides: 
Whoever shall take and carry away, with intent to steal or pur

loin, any personal property of another, shall be punished as follows; 
If the property taken is of a value exceeding fifty dollars, or is taken 
from the person of another, by a fine of not more than ten thousand 
dollars or imprisonment for not more than ten years, or both; in all 
other cases, by a fine of not more than one thousand dollars or by 
imprisonment not more than one year, or both. If the property 
stolen consists of any evidence of debt, or other written instrument, 
the amount of money due thereon, or s'ecured to be paid thereby, 
and remaining unsatisfied, or which in any contingency might be 
collected thereon, or the value of the property the title to which is 
shown thereby, or the sum which might be recovered in the absence 
thereof, shall be deemed to be the value of the property stolen. 

This is substantially the common-law offense of larceny. 
In larceny there must be a taking and carrying away. 

When actual physical possession is obtained and the property 
moved the least distance, the taking and c.arrying away is 
complete. Such possession must, however, be complete; 
thus, enticing a doinestic animal a short distance, or seizing 
property secured by a chain, or causing another to drop prop
erty by knocking his hand is not a taking of such property. 
The taking need not be by the hands of the thief. Thus, 
where one, having the required intent to steal, entices a horse 
into his own stable without touching him, or procures an lll
sane person to take the goods, or procures a railroad com
pany to deliver another's trunk by changing the check on it, 
he is guilty of larceny. 

The taking must be from the actual or constructive posses
sion 0:£ the owner without his consent. 

One who has a lawful right to the possession of the prop
erty 0:£ another can not steal it. Thus where an article is bor
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rowed or hired in good faith the bailee does not commit lar
ceny if he subsequently during the bailment decides to and 
does convert the article to his own use. But if at the time 
the article is borrowed, etc., the borrower intends to convert 
it, such a taking is larceny. And where the possession of an 
article is obtained by fraud, although no intent to steal ex
isted at the time, a subsequent forming and carrying out of 
such intent is a larceny. Thus acceptance of the possession, 
knowing of the mistake and with the required intent, is a 
larceny; but if he accepts it in ignorance of the mistake and 
in good faith as intended for him, his subsequent appropriat
ing to his own nse is not a larceny. 

This same rule applies where a person is paid by mistake 
more money than he is entitled to. 

The possession of gooos may be in one person although 
the goods themselves be in the actual manual control of .an
other, who is said to have the custody of them. Thus, where 
the owner of a coin gives it to a friend to examine on the spot, 
he still retains the possession, and if the recipient goes away 
with the coin intending to steal it he is guilty of larceny. So, 
too, a guest at a hotel or a private house has the bare custody 
of articles such as those in his room or given him for use at 
the table and can commit a larceny of such articles. 

vVhere a servant receives goods or coins from his master 
to use, care for, or employ for a specific purpose in his service, 
the master retains possession and the servant has the Bustody 
only and may commit larceny of them. The fact of the ex
istence of the relationship of master and servant does not 
prevent the latter from being a bailee of the :former's prop
erty, in which case the rules as to bailees apply; for instance, 
a master might lend his servant a horse to use on the latter's 
own business. 'Vhere, however, a servant receives goods or 
coins from a third person on behalf of his master he has the 
possession of the goods or coins :md can not commit a larceny 
of them until they have reached the possession of his master, 
which they do when delivered into his hands or deposited in 
the receptacle or place provided for the purpose. Thus, if a 
clerk receive some coins for his master in the course of busi
ness and place them in the cash drawer or safe belonging to 
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the master, he no longer has the possession of the coins and 
his taking of them with the requisite intent -would be larceny; 
but he does not relinquish possession if, merely for his own 
convenience, he uses the safe or drawer as a hiding place. 
His subsequent taking of the coins would not, therefore, be 
larceny. 

The distinction between custody and possession is of the 
utmost importance, for it is often very difficult to determine 
whether the crime is larceny 01' embezzlement, each particular 
case depending upon the peculiar circumstances. To illus
trate the doctrine: ·Where a third person hands a clerk money 
to pay a bill which he owes the clerk's employer, and the 
clerk, instead of putting the money into his employer's safe 
or other proper place, puts it into his own pocket and appro
priates it, or hides it on the premises and afterwards carries 
it off, he does nob commit larceny, for, as the money has not 
reached its destination, but is merely in transit, the master 
has not obtained possession, either actual or constructive. If, 
however, the clerk puts the moneys in the safe, it is in his 
employer's constructive possession; and if he takes it out 
again and converts it, he is guilty of larceny. If it is not the 
duty of the clerk to put the money in the safe, but he is re
quired to keep it on his person for his master, then, as soon 
as he received the money, it has reached its ultimate destina
tion, and he will be guilty if he appropriates it, instead of 
holding it for his master. If a master gives his servant a 
check to take to the bank and get cashed he has mere custody 
of the check itself, and commits larceny if he appropriates it; 
but if he cashes the check and appropriates the money he 
commits embezzlement only, as the money has never been in 
the master's possession. (Clark, pp. 285, 286.) 

·Where the owner of an article delivers it to another, in
tending at the time an unconditional passing of the property 
as well as the possession, the other can not be guilty of larceny, 
whatever the inducement employed by him. Thus where 
property is obtained from a dealer on the false pretense of 
being sent for it by a regular charge customer, or where 
property is bought on credit -With no intention of paying, or 
where a bogus check is given in payment of goods or in ex
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change for money, or where money is borrowed on false pre
tenses with the understanding that different coins or bins 
are to be returned, there is no larceny. 

In the case of property delivered by servants or agentE, 
such delivery can not go beyond the actual or apparent au
thority of the servant or agent. So where a master sends- his 
servant with a c. o. d. package, and the purchaser induces the 
servant to give him the package without payment or pays 
wiEh a worthless check, intending to keep the package, it is 
larceny. 

The reason £01' the rule above stated, as to an intention to 
pass the property preventing the taking from amounting to 
larceny, is that the consent of the owner precludes the exist
ence of an essential element of larceny. But where the taking 
overlaps the consent given, and where the other elements of 
larceny are present, he who does the taking is guilty of the 
offense. Thus where one gets candy from a slot machine 
by using a counterfeit coin, or where a customer after baying 
a cigar takes the whole box of matches provided by owner of 
the store for the use of his customer, the offenders are guilty 
of larceny if the other elements of that offense are present. 

Another application of the rule that the consent must be as 
broad as the taking is made in cases where the owner's intent 
is to pass the property in the goods only when a condition is 
fulfilled. Thus where goods are handed to a purehaser on a 
cash sale the title is not intended to pass until the price is 
paid; and if the person receiving them runs off with the 
goods without paying for them and with the required intent 
he is guilty of larceny. 

This rule applies in many analagous cases. For instance, 
it is larceny" for a man to whom money is handed to be 
changed to run off with it or keep it, animo furandi, and re
fuse to give the change, though the intention may be that he 
shall keep part of it as payment for goods purchased or as 
a loan, for there is no consent to part with the money without 
receiving the change." (Clark and Marshal, p. 467.) In 
these cases of conditional delivery the recipient has only the 
bare custody, and it is therefore immaterial whether the in
tent to steal existed at the time of the delivery, or was formed 
later. 
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The taking may be from anyone having possession of the 
property; hence, property may be stolen from one who him
self has stolen it, and the owner of goods may steal them 
from a bailee with a special property in them. 

One retains the constructive possession of property al
though it is actually out of his control until some one else 
takes poss~sion, except in the case of abanJoned property. 
So where a desk was sold and coins were afterwards found 
by the purchaser in a secret drawer and taken by him, he 
takes it from the possession of the owner. ,Vhere a person 
finds property he has a right to take it and examine it. If 
the circumstances give him no clue to the ownership he can 
rightfully appropriate it, and this act or a subsequent refusal 
to give it up to the owner will not be a larceny. If the cir
cumstances do give him such a clue he can rightfully assume 
possession for the owner and a subsequent· change of intent 
and an appropriation of the property would not be a larceny, 
but where he intends to appropriate it at the time he assumes 
possession he is guilty of larceny, and none the less so if he 
intends to return it in the event that a reward is given. 

In larceny, as in other crimes, the evil intent and the act 
must coexist; that is, as stated in. the definition of larceny, 
the taking and removing must be with the particular intent 
described. 

Where the original taking was wrongful, there a subsequent 
felonious intent makes the offense larceny in all cases in which 
th€1'e is concurrently with such intent, although subsequent to 
the taking, a fraudulent conversion or transmutation of the 
goods. Thus it has been held that where a man, driving away a 
flock of lambs, negligently took a lamb belonging to a third 
party, and then, upon subsequently finding out the fact of the 
true ownership, fraudulently converted the lamb to his own 
use, taking it from the rest of the f1.ock, that this was larceny. 
(Reg. v. Riley, 14 Eng. L. & Eq. Rep. 566; 6 Cox, C. C. 88.) 

The felonious intent in larceny is that entertained by a 
thief; i. e., a fraudulent intent to deprive the owner penna
nently of his property in the goods or of their value or a part 
of their value. Unless such a purpose exist with the taking 
and carrying away there is no larceny. 
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Tlms larceny is not 'conunitted where the taking was '''ith
ontaIl}' intent at all as regards the l)roperty, as in the case 
of property taken by mistake or accidentally; or where the 
intent was to take one's own property, as in the case of prop
erty taken under a bona fide claim of right, how-ever un
founded; -or where the intent was to take anDther's property 
temporarily from his possession, as in the case ,of property 
taken £-01' a temporary use, or in fun, or out of curiosity, or 
to keep for him, ,or to deprive him of the power of using it. 
Thus if one takes a horse merely to enable him to escape with 
stolen property, or takes property froID a drunken friend in 
order to prevent him from losing it, or taking a cudgel out 
()f the own..eT's hand to prevent a beating there is no larceny. 

Whether the required intent exists where property is taken 
t-o pa:wn or hold for a reward depends npon the circumstances. 
Some cases of taking property to pledge would 'come with.in 
the aoove rule as to temporary use, as wher.e the lJltent is 
in good faith to redeem and return it~ but in the ahsence of 
:such intent the taking is larceny. 

lVherethe taking is with the design of r-ettrrning it to the 
{)wner, but in the hope of obtaining a reward,it is not lar
ceny; but if the purpose is to keep the property until a re
ward is offered it is. Taking property with the intent to 
sell it bach: to the owner or return it to him fDrsomc other 
consideration is, of course, more indicative 'Of than inoon
·si:,-tent with the existence of the required intent. Thus, steal
ing a railroad ticket is none the less stealing because it was 
111tendoo to be returned to the railroacl when made use of. 

Once the goods are taken and removed with the felonious 
intent above described theofl'ense is complete and is none 
the less a larceny because the t11iefmayhaTe had L'1 mind a 
disposition of the property without benefit or ad-vantage to 
himself. 'Thus, an intent to give it to anotller or to destroy 
it out of revenge, or to prevent its use as evidence or other
wise against himself or another, does not prevent the felon
ious taking of another's property from being larceny. 

In line with this principle it has been held that a servant 
who clandestinely took his master's oats Ior the purpose of. 
feeding them to his master's horse was guilty of larceny. 
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When a larceny has been committed a prompt repentance 
by the thief, followed by a rett.lrn of the property or pay
ment for it, is no defense. 

Persona:l property only can be stolen. Thus, where trees, 
fences 1 crops, or fixtures are cut down or severed by a tres
passer and immediately taken away by him, there is no 
larceny. But should the trespasser, after cutting down some 
trees, for instance, leave the fallen timber- and relinquish his 
possession, the Poss€ssion of the owner attaches to the pre>p
erty in its new character as personal property, and a sub
sequent taking by the trespasser with intent to steal is 
larceny. 

A piece of paper may be stolen, though its value is less 
than that of the smallest coin. A promissory note, a bank 
note, or a post-exchange check or other writing evidencing 
a chose in action is, un·der section 987, Federal Penal Code, 
supra, subject to theft and is to be deemed of the value of the 
amount of money due thereon, or secured to be paid thereby and 
remaining unsatisfied, or which in any contingency might be 
collected thereon, or the value of the property the title to which 
is shown thereby, or the sum which might be recovered in the 
absence thereof. 

PROOF. 

(a) The taking by the accused of the property as alleged. 
(b) The carrying away by the accused of such property. 
(c) That such property belonged to a certain other per

son named or described. 
(d) That such property was of the value alleged, or of 

some value. 
(e) The facts and circumstances of the case indicating 

that the taking and carrying away were with a fraudulent 
intent to deprive the owner permanently of his property or 
interest in the goods or of their value or a part of their value. 

VIII. EMBEZZLEMENT. 

There is no section of the Federal Penal Code defining, for 
general purposes, the crime of embezzlement. Therefore, courts
martial will be governed by sections 834, 835, and 851b of the 
Code of the District of Columbia, which provide: 
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Sec. 834. Embezzlement by Agent, Attorney, Clerk, or Servant.-'
If any agent, attorney, clerk, or servant of'a private person or co
partnership, or any officer, attorney, .agent, clerk, or servant of any 
association or incorporated company, shall wrongfully convert to 
his own use, or fraudulently take, make way with, or secrete, with 
intent to convert to his own use, anything of value which shall come 
into his possession or under his I:are by virtue of his employment 
or office, whether the thing so converted be the property of his 
master or employer or that of any, other person, copartnership, asso
ciation, or corporation, he shall be deemed guilty of embezziement, 
and shall be punished by a fine not exceeding one thousand dollars 
or imprisonment for not more than ten years, or both. 

Sec. 835. Embezzlement of Note Not Delivered.-Every embezzle
ment of any evidence of debt negotiable by delivery only, actually 
executed by the master or employer of any such clerk, attorney, 
agent, officer, or servant, but not delivered or issued as a valid in. 
strument, shall be deemed an offense within the meaning of the last 
preceding section. 

Sec. 851b. That if any person intrusted with the possession of any
thing of value, including things savoring of the realty, for the purpose 
of applying the same for the use and benefit of the owner or person so 
delivering it, shall fraudulently convert the same to his own 1!-se he 
shall, where the value of the thing so converted is $35 or more, be 
punished by imprisonment {or not less than 1 nor more than 10 years, 
or by a :tl.ne of· not more than $1,000, or both; and where the value of 
the thing so converted is less than $35 he shall be punished by im
prisonment for not more than 1 year or by a :tine of not more than 
$500, or both: Provided, That nothing contained in this section shall 
be construed to alter or repeal the foregoing sections contained in 
Subchapter II of Chapter XIX of this code.-Act approved March S, 
1913 (37 Stat. 727.) 

Embezzlement differs from larceny in that the original 
taking of the property was lawful or with the consent Of the 
owner, while in larceny the felonious intent must have existed 
at the time of the taking. (eye., vol. 15, p. 488.) 

Embezzlement is not a common law but it statutory of
fense. 

The purpose of embezzlement. statutes is to meet the case 
of a servant, clerk, bailee, or other person to whom the pos
session of property is intrusted by or for the owner, and who 
misappropriates it to his own use or otherwise, the circum
stances being such that the act is not larceny. 

The gist of the offense is a breach of trust, and can not be 
committed unless some fiduciary relationship exists between 
the owner and the person in possession of the property and 
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unless 3uch possession was taken by virtue of such relation
ship. 

PROOF. 

(a) That the accused was the clerk or servant of a certain 
other person or stood in some other fiduciary relationship to 
that person, as alleged. 

(0) That in such fiduciary capacity the accused received 
into his possession certain money or property of such per
son, as alleged. 

(c) That he fraudulently converted or appropriated to his 
own use such money or property. 

(d) The facts and circumstances showing that such conver
sion or appropriation was with fraudulent intent. 

NOTE I.-Section 905 of the Code of the District of Columbia pro
vides: 

"Sec. 905. The words 'anything of value,' wherever they occur ill 
this chapter, shall be held to inc-Iude not only things possesshlg in
trinsic value, but bank notes and other forms of paper money, and 
commercial paper and other writings which represent value." 

IX. PERJURY. 

Section 125 of the Federal Penal Code of UHO provides: 
Whoever, having taken an oath before. a competer,t tribunal, offic~r, 

or person, in any case in which a law of the United States authoIhes 
an oath to be administered, that he will testify, declare, depose, or 
certify truly, or that any written testimony, declaration, deposition, 
or certificate by him subscribed is true, shall willfully and contrary to 
such oath state or subscribe any material matter which he does not 
believe to be true, is guilty of perjluy, and shall be fined not more 
than two thousand dollars and imp.risoned not more than five years. 

The words "competent tribunal, officer, or person" do not 
necessarily mean that the tribunal by which the oath is adminis
tered shall have been created by the Government which requil'ed 
it to be taken, nor that the officer who administers it shall be 
an officer of that Gavernment. But the statute means that the 
oath mnst, at any rate, be permitted or required by some law of 
the United States, and be administered by some tribunal, officer, 
or person authorized by a law of the United States to administer 
oaths in respeet of the particular matters to which it relates. 
(United States v. Curtis, 107 U. S., 671, 673.) 
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The usual and ordinary meaning of the word "deposiiion" 
is written testimony in legal proceedings. The words "declara
tion" and" certificate" are used in the statute ill the ordinary 
and popular sense, and signify any statement of material mat
ters of fact sworn to and signed by the party charged. (United 
States v. Ambrose, 108 U. S., 336, 340.) 

To constitute perjury it is not sufficient that the oath taken 
be fa.lse and untrue as to some material matter, but it mnst 
further appear that the party knew at the time of taking the 
oath that the same was false and untrue, or else that he swore 
to his knowledge as of a fact, knowing that he had no such 
knowledge. 

Perjury may be committed either by swearing to a fact which 
the witness knows is untrue or by swearing to his knowledge 
of the fact when he knows that he has no such knowledge. So 
also a witness may commit perjury in testifying falsely as to 
his belief, remembrance, or impression, or as to his judgment or 
opinion on matters of fact. Thus, where a witness swears that 
he does not remember certain facts, when in fact he does, he 
commits perjury, if the other elements of the offense are present. 
So, also, where a witness testified that in his opinion a certain 
person was drunk, when in fact he entertains the contrary 
opinioll. 

It is not necessary that the proceeding in which the oath is 
taken should be a. judicial proceeding. (United States v. Hardi
son, 135 Fed. Rep., 419,423.) 

Thus perjury is committed where a false oath is taken as to 
a pension claim before a justice of the peace j where one inten
tionally swears falsely in making return of his income, although 
the statute imposing a tax upon income does not provide for 
compulsory disclosure under oath; where one testifies falsely to 
the credibility af a witness, such credibility being material; or 
where one testifies that he has never been in prison, the fact 
being otherwise; and where statements which the deponent does 
not believe to be true are made on" a justification as bail. Per
jury committed at an examination before a United States com· 
missioner, under an act of Cangress, is within this section. (Ex 
parte Bridges, Brawn v. United States, 4 Fed. Cas., 99, 105.) 
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It is not perjury to testify by mi'Stake to what is really be
lieved to be true, however unfounded the belief may be; hence 
a witness may contradict under oath testimony formally given 
by him without committing perjury, since he may on such occa
sion have believed his testimony to be true. 

'Where a form of oath has been prescribed, a literal follow
ing of the statute is not essential. It is sufficient if the oath 
administered conforms in subst31nr;e to the statutory form. 

An oath includes affirmation, whgre the latter is authorized 
in lieu of an oath. 

It is no defense that the witness voluntarily appeared, or 
that he was an incompetent witness, or that his testimony 
was given in response to questions that he could have de
clined to answer, even if he was forced to answer it over his 
claim of privilege. 

It is a defense, howeYer, if the tribunal or magistrate had 
no jurisdiction of the cause in which the false testimony was 
given. 

The false testimony must be material to the issue or matter of 
inquiry, but the issue or matter of inquiry may be a collateral 
one. The issue may be proved by that part of the record of trial 
showing the pleadings, or by a duly authenticated copy thereof, 
or by a properly authentieated copy of the general court-martial 
order promulgating the proceedings of such trial, or in case of 
the loss or destruction of such evidence by secondary evidence 
thereof. It is for the court to determine whether or not the 
perjured testimony was in fact material to those issues properly 
established. 

To constitute perjury an oath must be taken under or required 
by some law of the United States. A voluntary or extrajudicial 
oath, though false, is not perjury; neither is an oath taken under 
it departmental regulation for the enforcement of the oleomar
garine law (no statute authorizing it) ; but where the depart
mental rules requiring the affidavit are in accord with the re
quirements of a statute a "false affidavit constitutes perjury. 
(Van Gesner v. United States, 153 Fed. Rep., 46, 53.) 

The authority of the officer who administers the oath upon 
which perjury is predicated is sufficiently alleged by stating that 
Buch officer was then and there a person having authority to 
administer such oath. A notary public is authorized to admin· 
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ister oaths in affidavits required by the Secretary of War under 
the act of March 3, 1863, and false swearing in reference to facts 
so required is perjury. (United States v. Sonachall, 27 Fed. Cas., 
1259.) 

The specification need not allege that the false oath was taken 
deliberately and corruptly, or otherwise than as indicated by the 
language of the statute. But the oath must be willfully taken. 
(United States v. Edwards, 43 Fed. Rep., 67; United States v. 
Lake, 129 Fed. Rep., 499, 502.) And the fact that the accused 
was sworn must be distinctly stated. 

There can be no conviction fOJ; perjury unless the false oath 
or affidavit was taken, or made with a corrupt intent, and this 
is a question for the jury. (United States v. Smith, 27 Fed. Cas., 
1175, 1183.) 

It is not necessary that the false affidavit should have been 
used. (Noah v. United States, 128 Fed. Rep., 270, 272.) The 
unsupperted testimony of a single witness is insufficient to con· 
vict. (United States v. Hall, 44 Fed. Rep., 864, 868.) :But oral 
evi.dence is unnecessary if the jury believes documentary evi
dence. (United States v. Wood, 14 Pet., 430, 444.) 

NOT'E.-FQr false swearing, see paragraph 446 il, infra, "False 
swearing." 

PROOF. 

(a) That the accused took an oath in any of the cases pro
vided in section 125, Federal Penal Code, 1910, as alleged in the 
specification. 

(b) That such oath was administered by a person having au
thority to do so. 

(c) That upon such oath accused testified, declared, deposed, 
or certified as alleged. 

(d) Thatsuch testimony, declaration, deposition,or certificate 
was false and material to the inquiry as alleged. 

(e) ,!,he facts and circumstances showing that such testimony, 
declaration, deposition, or certificate was taken or made willfully 
with a corrupt intent. 

NOTE 2.-Falsely certifying to a claim or document under the War 
Risk Insurance Act (sec. 25, as amended by the act of Oct. 6, 1917 (40 
Stat. 402», is not perjury within the meaning of that term as used 
in the ninety-third article of war, but is chargeable under A. W. 96. 
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X. Forgery. 

Forgery is not defined by the Federal Penal Code; but sec· 
tion 843 of the Code of the District of Columbia provides: 

Whoever, with intent to defraud or injure another, falsely makes 
or alters any writing of a public or private nature, which might 
operate to the prejudice of another, or passes, utters, or pUblishes, or 
attempts to pass, utter, or publish as true and genuine, any paper so 
falsely made or altered, knowing the same to be false or forged, with 
the intent to defraud or prejudice the right of another, shall be im
prisoned for not less than one year nor more than ten. 

T,his statute will govern courts-martial, as to the definition 
of this offense. 

Some of the instruments that are subjects of forgery are 
checks, indorsements, orders for the delivery of money or 
goods, railroad tickets, and receipts. 

A writing falsely made includes a false instrument that 
is in part or entirely printed, engraved, written with a pencil, 
or made by photography or other device. 

A writing may be made falsely by filling in a paper signed 
in blank, or by signing an instrument already written. 

The writing must be false~must purport to be what it 
is not. 

'Thus, signing another's name to a check with intent to 
defraud is forgery, as the instrument purports on its face to 
be what it is not. But where, after the false signature of such 
person is added the word by, and the signature of the person 
making the check, thus indicating an authority to sign, the 
offense is not forgery even if no such authority exists, as the 
check on its face is what it purports to be. 

Forgery may be committed by signing one's own name to 
an instrument. Thus, where a check payable to the order 
of a certain person comes into the hands of another of the 
same name, he commits forgery, when, knowing the check 

.to be another's, he indorses it with his own name, intending 
to defraud. 

Forgery may also be committed by signing a fictitious 
name, as where a person signs a check payable to himself with 
a fictitious name; but when he passes a check signed by him 
with a fictitious name, credit being extended to him without 
regard to his name, forgery is not committed. 
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To constitute a. forgery the instrument must have apparent 
legal efficacy. The fraudulent making of an instrument 
affirmatively invalid on its face is not a forgery. But this 
requirement does not ordinarily prevent the fraudulent mak
ing of a signature on a check, for instance, from being a 
forgery even if there be no resemblance to the genuine signa
ture and the name is misspelled. 

The false writing must be made with intent to defraud or 
injure another. ..A. person who signs another's name to an 
instrument believing that he has authority to do so does not 
commit a forgery. 

It is immaterial, howev&r, that anyone be actually de
frauded or injured, or that no further step be made toward 
carrying out the intent to defraud than the making of the 
false writing.. 

Analysis and Proof. 

Section 843 of the Code of the District of Columbia defines 
four crimes: 

I. Falsely making a writing. 
II. Falsely altering a writing. 
III. Uttering a paper falsely made or falsely altered. 
IV. Attempting to utter a paper falsely made or falsely 

altered. 
PROOF. 

I. FoIsel,. 1I1aking n Writing. 

(a) That a certain writing was falsely made, as al1eged in 
the specmcation. (The instrument itself should be produced, if 
available. ) 

(b) That such writing was of a nature which might operate 
to the prejudice of another. (This will usually, but not always, 
appear from the face of the paper itself.) 

(c) That it was tile accused who so falsely made it. 
(d) The facts and circumstances of the case, as alleged in the 

specification, indicating the intent of the accused thereby to 
either, as the case may be, (1) defraud or (2) injure another 
certain person. 

II. Falsely Altering a Writing. 

(a) That a certain writing was falsely altered, as alleged in 
the specification. (The instrument itself should be produced, if 
available.) 
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(b) That such writing was of a nature which might operate 
to the prejudice of another. (This will usually, but not always, 
appear from the face of the paper itself.) 

(c) That it was the accused who so falsely altered it. 
(d) The facts and circumstances of the case, as alleged in the 

specification indicating the intent of the accused thereby to, as 
the case may be, (1) defraud or (2) injure another certain 
person. 

III. Uttering a P"per Falsely Made or Falsely Altered. 

(a) That, as all~ged in the specification, a certain paper was 
(1) falsely made or (2) falsely altered. (The instrument itself 
should be produced, if available.) 

(b) That such writing was of a nature which might operate 
to the prejudice of another. (This will usually, ~ut not always, 
appear from the face of the paper itself.) 

(c) That the accused, as alleged in the specification, passed or 
uttered or published such paper as true and genuine. 

(d) That the accused, when so doing, knew said paper .to have 
been falsely made or falsely altered as alleged in the specifi
cation. 

(e) The facts and circumstances of the case indicating the in
tent of the accused in so doing to either (1) defraud or (2) preju
dice the right of a certain other person, as alleged in the speci
ftcation. 
IV. Attempting to Utter a Peper Falsely Made or Fal.ely Altered. 

(a) That, as alleged in the specification, a certain paper was 
(1) falsely made or (2) falsely altered. (The instrument itself 
should be produced, if available.) 

(b) That such writing was of a nature which might operate 
to the prejudice of another. (This will usually, but not always, 
appear from the face of the paper itself.) 

(C) The facts and circumstances of the case showing that, as 
alleged in the specification, the accused attempted to pass or utter 
or publish such paper as true and genuione. 

.(d) That the accused, when so doing, knew said paper to have 
been falsely made or falsely altered, as alleged in. the specification. 

(e) The facts and circumstances of the case indicating the in
tent of the accused in so doing to either (1) defraud or (2) preju
dice the right of a certain other person, as alleged in the' speci
fication. 

438 



PUNITIVE ARTICLES OF WAR. ij[ 443 

XI. Sodomy. 

Neither the Federai Penal Code nor the Code of the District of 
Columbia defines sodomy. Courts-martial are therefore governed 
by the common-law definition of this offense. 

Sodomy at common law consists in sexual connectio.n with 
any brute animal, or in sexual connection, per anum, by a man 
with any man or WOILJ,n. (Wharton, vol. 1, p. 965.) 

Penetration of the mouth of the person al.so constitutes .this 
offense. 

Both parties are liable as principals if each is adult and 
consents; but if either be a boy of tender age the adult alone 
is liable, and although the boy consent the act is still by foree. 

Penetration alone is sufficient. 
An assault with intent to commit this offense consists of 

an assault on a human beiBg with intent to penetrate his or 
her person per anum. 

That which has been before stated, with regard to the evi
dence and manner of prooof' in cases of rape, ought especIally 
to be observed upon a trial for this heinous offense. When 
strictly and impartially proved the offense well merits strict 
and impartial punishment; but it is from its nature so easIly 
charged and the negative so difficult to be proved that the ac
cusation ought clearly to be made out. The evidence should 
be plain and satisfactory in proportion as the crime is detest
able.-4Bl. Com., 215 (Archbold's Criminal Practice and 
Pleading, 8th ed., vol. 1, p. 1016.) 

PROOF. 

That the accused had se~ual connection with a certain brute 
animal, or had sexual connection per anum, or by the mouth, 
with a certain man or woman, as the case may be, as alleged in 
the specification. 

XII. ASSAULT WI'1'H INTENT TO COMMIT ANY FELONY. 

An assault with intent to commit any felony is an assault 
made with a specific intent to murder, rape, rob, or to commit 
manslaughter, sodomy, or other common-law or statutory 
felony. 
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An assault is an attempt or offer with unlawful force or 
violence to do a corporal hurt to another. (Clark and Mar
shall, p. 271.) 

Raising a stick over another's head as if to strike him, pre
senting a firearm ready for use within range of another, strik
ing at another with a cane or fist, assuming a threatening atti
tude and hurrying toward another, are examples of assaults. 

Some overt act is necessary in any assault. Mere prepara
tion, such as unfastening the catch on a pistol holster in order 
that the pistol may be drawn, or picking up a srone at a con
siderable distance from another without making any attempt 
or offer to throw it, is not an assault. 

The force or violence must be physical; mere words, how
ever threatening, or insulting gestures are not by themselves 
sufficient to constitute an assault. 

Furthermore, in an assault there must be an intent, n,ctual 
or apparent, to inflict corporal hurt on another. 

'Where the circumstances known to the person menaced 
clearly negative such intent there is no assault. Thus, where 
a person accompanies an apparent attempt to strike another 
by an unequivocal announcement in some form of his inten
tion not te strike, there is no assault. This principle was ap
plied in a case where the defendant raised his whip and shook 
it at the prosecutor within striking distance saying, "" If you 
w-eren't an old man, I would knock you down. n 

Viewed solely as an attempt to commit a battery there must 
be an actual or constructive intent to do a corporal hurt to 
another, and an act of unlawful violence or force begun to be 
executed with a view to inflicting such hUTto How such pur
pose is defeated is immaterial. 

The following have been held to be- assaults: Riding after a 
person so as to compel him to seek safety in an inclosure to 
avoid a beating, though the assailant was never- near- enough 
to hit him j rushing upon another in a threatening attitude 
although before quite close enough to strike, the person 
threatened strikes in self-defense or the attack is frustrated 
by a third person. 

lt is also an assault where the person in order to avert the 
taking effect of the unlawful violence yields to a demand of 
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his assailant. Thus, where A, being within striking distance 
of B, raises 0. weapon for the purpose of unlawfully striking 
him, stating that he will strike unless B does a certain thi.ng, 
and B does that thing, thereby averting the blow, A commits 
an assault. 

It is not a defense to a charge of assault that for some 
reason unknown to the assailant his attempt was bound to fail. 
Thus, where a soldier loads his rifle with what he believes to 
be a good cartridge and, pointing it at a perSOil, pulls the 
trigger, he is guilty of assault although the cartridge was so 
defective that it could not be used. The same principle was 
applied to a case where a person in a house shoots through 
the roof at a place where he supposed a policeman was con
cealed, thongh the policeman was at another place on the 
roof. 

The intent need not be to injure a particular person, and 
mere recklessness may supply the place of intent. Thus, 
where one strikes at A believing him to be B, he is guilty of 
assaulting A; and where one fires a loaded and capped pistol 
at another recklessly, and not knowing or seeking to know 
whether it is loaded or not, he commits an assault. 

To constitute an assault, however, it is unnecessary that 
there be an actual or constructive intent to hurt anyone or a 
believed ability to inflict such hurt. 

If there be, to the person set upon, an apparent present in
tent to injure, coupled with an apparent present ability to do 
so, it is sufficient. 

The better opinion, however, is to the effect that if a person 
presents a gun at another, or threatens him with a stick or 
other weapon, and thereby reasonably puts him in fear and 
caus('s him to act on the defensive, or to retreat, there is an 
assault, whether there is any actual intention to injure or not. 
In a comparatively late Massachusetts case it was held that a 
man who pointed an unloaded gun at another was guilty of 
an assault, although he may have known that it was not 
loaded and"may have had no intention to injure. "It is not 
the secret intent of the assaulting party," said the court, "nor 
the undisclosed fact of his ability or inability to commit a 
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l::attery, that is material, but what his conduct and the attend
ing circumstances denote at the time to the party aSi5aulted. 
If tl'l him they indicate an attack, he is justified in resorting 
to defensive action. The same rule applies to the proof neces
sary to sustain a criminal complaint for an assault. It is the 
outward demonstration that constitutes the mischief which is 
punished as a bTeach of the peace." (CIaI'k and Marshall, 
pp. 277,278.) 
If there be such a demonstration of violence, coupled with 

an apparent ability to inflict the injury, so as to cause the 
person at whom it is directed reasonably to fear the injury 
unless he retreat to secure his safety, and under such cir
cumstances he is compelled to retreat to avoid any impending 
danger, the .assault is complete, though the assailant may 
never have been within the actual striking distance of the 
pers(m assailed. (Clark and Marshal, p. 281, note.) 

There must,'however, be an apparent present ability. To 
aim a pistol at a man at such a distance that it clearly could 
not injure would not be an assault. 

A battery is an assault in which force is applied, by ma
terial agencies, to the person of another, either mediately or 
immediately. Thus, it is a battery to spit on another; to push 
a third person against him; to set a dog at him which bites 
him; to cut his dress while he is wearing it, though without 
touching or intending to touch his person; to shoot him; and 
to cause him to take poison. So it is a battery for a man to 
fondle against her will a woman not his wife. The force may 
be applied through conductors more or less close. Thus, to 
strike the dress of the person assailed, or the horse on which 
he is riding, or the house in which he resides, may be as much 
a battery as to strike hi!'; face; and sending an explosive ma
chine by express from New York to San Francisco may be as 
much a battery as taking it to San Francisco in person. It 
is not, however, a battery to lay hands on another to attract 
his attention, or in a party falling to seize another for sup
port. Sending a missile into a crowd also is a battery on any
one whom the missile hits; and so is the use, on the part of 
one who is excused in using force, of more force than is 
required. 
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1. ASSAULT WITH INTENT TO MURDER. 

This is an assault aggravated by the concurrence of a 
specific intent to murder; in other words, it is an attempt to 
murder. 

As in other attempts there must be an overt act, beyond 
mere preparation or threats, or an attempt to make an at
tempt. 

Thus, it was held not an assault with intent to murder 
where the defendant drew a pistol from his hip pocket, but 
because of its becoming caught in the lining of his coat, did 
not make any actual attempt to inflict an injury with the 
pistol on the person alleged to have been assaulted. 

To constitute an assault with intent to murder by firearms 
it is not necessary that the weapon be discharged; and in no 
case is the actual infliction of injJlry necessary. Thus, where 
a man with intent to murder another deliberately assaults 
him by shooting at him, the fact that he misses does not alter 
the character of the offense. 

Where the intent 10 murder exists, the fact that for some 
reason unknown the actual consummation of the murder is 
impossible by the means employed does not prevent the per
son using them from being guilty of an assault with intent to 
commit murder where the means are apparently adapted to 
the end in view. Thus, where a soldier intending to murder 
another loads his rifle with what he believed to be a good 
cartridge and aims and discharges his rifle at the other, it is 
no defense that he, by accident, got hold of a cartridge so 
defectively loaded that the bullet did not leave the gun. 

In order to constitute this offense the specific intent to 
murder must exist, and the facts must be such that had 
death been caused by the act the offense would have been 
murder, but the conVel'se of this latter proposition is not 
always true, as a man may be guilty of murder without in
tending to ki'll. Thus, where a workman recklessly throws 
a heavy object from the roof of a buildiFlg into a street where 
he knows people are likely to be passing and thereby kills a 
person, he may be guilty of murder; but where the person is 
merely injured, the offense of assault with intent to commit 
murdel is not committed. 
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To constitute this offense there must be a specific intent to 
murder the person assaulted and this intent must exist at the 
time of the assault. . 

A general felonious intent of a specific design to commit 
another felony is not sufficient, and where a person is too 
drunk to entertain the specific intent the offense is not 
murder. But where the accused intending to murder A 
shoots at and wounds H, mistaking him for A, he is guilty of 
assaulting.B with intent to murder him; so also where a man 
fires into a group with intent to murder some one he is 
guilty of an assault with intent to murder e&ch member of 
the group. 

2. ASSAULT WITH INTENT TO COM~[lT MANSLAUGHTER. 

This offense differs from assault with intent to murder in 
the lack of the elements of malice necessary to constitute the 
latter crime. 

It is an attempt to take human life in a sndden heat of pas
sion. 

The specific intent to kill is necessary and the act must be 
done under such circumstances that had death ensued the 
offense wonld have been manslaughter. 

What has been said under the head of assault with intent 
to commit murder applies to the offense of assault with intent 
to commit manslaughter. 

3. ASSA.ULT WITH INTENT TO CO:lnUT RAPE. 

This is an attempt to commit rape in which the overt act 
amounts to an assault upon the woman intended to be rav
ished. Indecent advances, impol'tnnitles however earnest; 
mere threats; and actual attempts to rape. wherein the overt 
act is not an assault do not amount to this offense. Thus, 
where a man, intending to rape a woman, stealthily concealed 
himself in her room to await a favorable opportunity to exe
cute his design but was discovered and.fled, it was held that 
he was not guilty of an assault with intent to commit rape. 

No actual touching is necessary. Thus where a man entereel 
a woman's room and got in the bed where she was and within 

444 



PUNITIVE ARTICLES OF WAR. 1IJ 443 

reach of her person for the purpose of raping her he commits 
the offense, although he did not touch the woman. 

This oHense may be committed on a woman who is insane 
or an imbecile, or while she is drugged or intoxicated, or 
asleep, provided the offense would be rape if. the purpose was 
carried out. But an attempt to have connection with a woman 
capable of consenting and whose consent thereto has been ob
tained by fraud is not an assault with intent to commit rape. 

'lhus an attempt to have connection with a woman who has 
consented thereto in the belief that one personating her 
husband is her husband can not be an assault with intent to 
commit rape. 

The intent to have carnal knowledge of the woman assaulted 
by force and without her consent must exist a.nd concur with 
the assault. In other words, the man must intend to over
come any resistance by force, actual or constructive, and 
penetrate the woman's person. Any less intent will not suffice. 
Thus where a man assaults a woman, his purpose being to 
seduce her, the offense is not committed. 

Once an assault with intent to commit rape is macIe, it is 
no defense that the. man voluntarily desisted or that the 
WOIDt\n yields her consent to the connection, so that no rape 
is committed. 

4. ASSAULT WITH INTENT TO ROB. 

This is an attempt to commit robbery wherein the overt act 
is an assault and the concurrent intent is forcibly to take and 
carry away property of the person assaulted from his per
son or in his presence by violence 0'1' putting him in fear. 

The accused can not set up as a defense that he intended to 
take only money and that the person he attempted to rob had 
none. 

5. A",sanlt with Intent to Commit Sodomy. 

For definition of sodomy, see Division XI of this paragraph, 
" sodomy," supra. 

For definition of assauIt, see supra, this Division XII of this 
paragraph. 

The assault must be against a human being, and must be with 
the specific intent to commit sodomy. Any less intent, or differ
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ent intent, will not suffice. (Compare., as to the requirements 
of the intent, which must be proved, the preceding subdivisions 
of this division of this paragraph.) 

PROOF. 

(1) Assault with intent to murder: 
(a) That the accused assaulted a certain person, as alleged. 
(0) The facts and circumstances of the case indicating 

the existence at the time of the assault of the specific intent 
of the accused to kill such person and that the killing would 
have been murder had death resulted. 

NOTE.-Both the specific intent and the malice may be inferred from 
the deliberate use of a deadly weapon In a way calculated to cause 
death, 01' from other deliberate acts of violence likely to result in death 
or great bodily harm. 

(2) Assault with intent to commit manslaughter: 
(a) That the accused assaulted a certain person, as alleged. 
(0) The facts and circumstances of the case indicating 

the existence at the time of the assault of the specific intent 
of the accused to kill such person and that the killing would 
have been voluntary manslaughter had death resulted. 

(3) Assault with intent to commit rape: 
(a) That the accused assaulted a certain female, as speci

fied. 
(0) The facts and circumstances of the case indicating the 

existence at the time of the assault of the intent of the accused 
to penetrate the person of such female at all events by over
coming any resistance on her part by actual or constructive 
force; and the facts and circumstances indicating that the 
offense of rape would have been committed had the accused 
succeeded in carrying out his purpose. 

(4) Assault with intent to rob: 
(a) That the accused assaulted a certain person, as alleged. 
(0) The facts and circumstances of t he case indicating the 

existence at the time of the assault of the intent on the part 
of the accused forcibly to steal property of such person from 
his person or in his presence by violence or putting him in 
fu~ ' 
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(5) Assault with intent to commit sodomy: 
(a) That the accused assaulted a certain person, as alleged. 
(b) The facts and circumstances of the case indicating the 

concurrent intent to commit the offense on such person. 

XIII.	 Assault with intent to do bodily harm with a dangerous 
weapon, instrument, or other thing. 

The offense denounced in this article as an assault with intent 
to do bodily harm with a dangerous weapon, instrument, or other 
thing was, by Congress, meant to describe the offense of that 
nature, denounced in section 276, Federal Penal Code of 1910, as 
follows: 

Whoever, with intent to do bodily harm, and without just cause or 
excuse, shall assault another with a dangerous weapon, instrument, 
or other thing shall be fined not more than one thousand dollars 
or imprisoned not more than five years, or both. 

Weapons, etc., are dangerous when they are used in such a 
manner that they are likely to produce death or great bodily 
harm. Mere capability of being so used is not enough. 

Boiling water may be so used as to be a dangerous thing, and 
a pistol may be so used as not to be a dangerous weapon. 

PROO]". 

(a) That the accused assaulted a certain person with a certain 
weapon, instrument, or thing. 

(b) The facts and circumstances of the case indicating that 
such weapon, instrument, or thing was used in a manner likely to 
pIlJoduce death or great bodily harm. 

(c) The facts and cll:cumstances of the case indicating that 
the assault was without just cause or excuse. 

-
XIV. ASSAULT 'WITH INTENT TO DO BODILY HARM. 

This is an assault aggravated by the specific present intent 
to do bodily harm to the person assaulted by means of the 
force employed. 

It is not necessary that any battery actually ensue, or, if 
bodily harm is actually inflicted, that it be of the kind 
intended. 'Where the accused acts in reckless disregard for 
the safety of others it is not a defense that he did not have 
in mind the particular person injured. 

21358°--20----29
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PEOOl1'. 

(a) That the accused assaulted a certain person, as alleged. 
(b) The facts and circumstances of the case indicating the 

concurrent intent thereby to do bodily harm to such person. 

444. Ninety-fourth A1'ticle of War: 
[1] Any person IfObjeet to military la..... who make. or eause" to be 

made any claim against the United States, or any otllcer thereof, 
knowing' such claim to be falSIe or fl'audulentj or 

[2] ""ho pre!llents or CB.Ul8e:!l' to be presented to any person in 
the civil or mHitary service thereof, for ap.proval or payment, 
SDy elBhn sg.ainst the United State.., or any offieer thereof, kno....
hlg such claim to be faise or fraudulentj or 

[3] Who enter" into any agreement or conspiracy to defrsud 
Hie United State.. by obtaining, or aiding others to obtain, the 
nlh>.wanee or'paYJUent of any false or fraudnlent claim, or 

[4] "Who, for the purpose o.t obtaining, or aiding others to 
~bta.in, the apDl'oval j allo"Wsnee, or payn1ent ot any claim 
against the United State.!l or against any o:ffi.cer thereot, makes 
or nses, Or procul'es, or ad·vi-ses the- In-aki-ng or nBe of, any "Writ
ing or other pllper, knowing the same to contain any fabe or 
fraudulent statement,,;· or 

[5] "Who, for the· purpose of obtaining, or aiding others to 
obtain, the approval, allo~ance, or paYIne'llt of any claim. 
against the United States or any omcer thereof, Dlake" Or pr..... 
eure.... or advbie.. the Dlaking 01, any oath to any fact or to any 
"Writing or other pa.per kno"Wing such oath to be false; or 

[6] WhD, for the purpose of obtaining, or aiding other" to 
obtain, the approval, allo-wancc, or pay::m.ent of any claim 
against the United states or any offi.cer theI'eof, fOI'ges or coun
terfeits, o~ procures, or advises· the forgi,ng or eounterfeiting of 
nny Big"nature upon any wrlting or other l)aper, or uses, Or pro
cUI.·es, or advises the use of any lIuch signature, knowing the 
saD.e to be forged or counterfeited; or 

['7'] Who, having ch-o:rge, pOlllseasion, custody, or cGntrol of any 
_oney. or other property of the United St...te.... furnished or in
tended for the military service thereof, kno.wingly deliver.. ,. or 
canses to be delivered, to any person having Bnthol:'ity to receive 
the saUle, any lUIlount thereof lCollS thun that for which he re
eeives a eertiftcate or receipt.; or 

[8] Who, beiD&" authorized to Dlake or deliver any paper cer
tifying the receipt of any property of the United States furnished 
or intended for the U1ilit,...y service thereof, Il1ltkes or deliver.. 
to nny person lIuch writing, witllout having fnll knowledge of 
the truth o-t'the stateDlents th...'['ein contained and' .....ith in·tent to 
defl'aud the UnIted States.j or 

[9] Who steals, embezzle... knowingly and willfully misappro_ 
priates, applies to his Own use Or benefit, or wrongfully or 
knowingly ".eU" or dispose.. of any ordnance, n..rJU", equipment.., 
aln·munition, elothing, snbs1stence stores, money, or other prop
erty 01 the Untted State.. furnished or I"ntended" lor the Inilitury 
service thereof.; or 

[10] Who ]cno"Wingly purchases or receives iii. pledge for any 
obUgalUon or indebtedne"" fI'OIn any sold:ier, omcer. or other 
person who Is a part oL or eml>loyed· ill: Il&1d force.. or" ser...ie~ 
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Rny o1",lnance, 8t'mS, equipment, am.Dluniti-on, clothing, subsist
ence titores, or oHler IU"Olterty of the United Sttttes, such soldier, 
.ticer, or other perNOU noY having ],nvful right to sell or pledg'e 
t~le S3ime: 

ihall, on conviction thereof, be pnnished by fine or imprison
went, or "by lIuch other punishJuent 0..8 a l!onrt-martiaI Dl.Il.y ad
j,,"1::'c, or loy any 0 .. ull of said ~nalties. And if allY person, 
Ioeillg guilty of any of ' the offenses a,fo ..csuid while in the lIlili
tftl"Y service of the United States, receivel!t bin fli-scharge- or is 
"hauissed froID the service, he sllall continue to be liable to be 
arrested and held fOl' trial and ~entence by a court-martial ill 
the same nlanner and to the same e:1tent as if he had not 
~~eeive,l lIuch (lise-barge nor been disnl-isse<L 

[11] And if any officer, being guilty, ,,-J,ile -in the military sex-dee 
.f the United States, of eInbezzleD1.ent ot ration sa.,-ings, llost ex
"hange, COlnpllny, or other like tunds, or of enlbezzlemeut 01 
money or otlJ.er l>roperty intrusted to hil!!J charge by an enlisted 
Ulan or n1.en, receives hilt discllarge, or is disDl.l.ssed, or Is dropped 
from the rolls, he shall continue to be liable to be arrested and 
beld for trial and sentence by a COU1"t-D1.uriial in the same nlnn
ncr and to the same extent ,u. if he had not been so diseharged, 
dismissed, or dropped from the rolls. 

DEFINITIONS AND PRINCIPLES. 

See the respective headings under which the offenses de
fined by this article are treated below. 

ANALYSIS AND PROOF. 

The article applies to any person subject to military law, 
except that the last sentence is applicable solely to an o:ffi.cer who 
has been in the military service of the United States. See ar
ticle 2. 

The article embraces a large number of offenses which may 
be treated under headings, corresponding to the paragraphs 
of the article, as follows: 

I. Making or causing to be made a false or fraudulent 
claim. 

II. Presenting or causing to be presented for approval or 
payment a false or fraudulent claim. 

III. Entering into an agreement or conspiracy to defraud 
the United States through false claims. 

IV. Making, using, procuring, or advising the making or 
use of a false writing or other paper in connection with 
claims. 



'il 444 CHAPTER XVII. 

V. False oath in connection with claims. 
VI. Forgery, etc., of signature in connection with claims. 
VII. Delivering less than amount called for by receipt. 
VIII. Making or delivering receipt without having knowl

edge that the same is true. . 
IX. Embezzlement, misappropriation, sale, etc., of mili

tary property. 
X. Purchasing or receiving in pledge of military property. 
XI. Former officer guilty, while he was in service, of embezzle

ment of ration savings, post exchange, company, or other like 
funds, or of money or other property entrusted to him by enlisted 
man. 

I. MAKING OR CAUSING TO BE MADE A FALSE OR FRAUDULENT 

CLAIM. 

Making a claim is a distinct act from presenting it. A 
claim may be made in one place and presented in another. 
This section does not relate to personal claims against an 
officer of the United States, but to claims against the United 
States made to such officer or otherwise. It is not necessary 
that the claim be allowed or paid nor that it be made by the 
person to be benefited by the allowance or payment. The 
claim must be made or caused to be made with knowledge of 
its fictitious or dishonest character. This does not include 
claims, however groundless they may be, that are honestly be
lieved by the maker to be valid, nor claims that are merely 
made negligently or without ordinary prudence, but it does 
include claims made by a person who has the belief of the 
false character of the claim that the ordinarily prudent man 
would have entertained under the circumstances. (See also 
the discussion under" II" of this article.) 

An instance of making a false claim would be where an 
officer having a claim respecting property lost in the military 
service knowingly includes articles that were not in fact lost 
and submits such claim to his commanding officer for the 
action of the board. 
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PROOF. 

(11) That the accused made or caused to be made a certain 
claim against the United States, as alleged. 

(b) That such claim was false or fraudulent in the par
ticulars specified. 

(c) That when the accused made the claim or caused it to 
be made he knew that it was false or fraudulent in such par
ticulars. 

(d) The amount involved, as alleged. 

II. PRESENTING OR CAUSING TO DE PRESENTED FOR APPROVAL OR 

PAYMENT A FALSE OR FRAUDULENT CLAIM. 

See second paragraph of the article and matter under head
1ng " 1." 

The claim must be presented to some person having au
thority to approve or pay it. False and fraudulent claims 
include not only those containing some material false state
ment, but also claims that the person presenting knows to 
have been paid, or for some other reason knows he is not au
thorized to present or receive money on. 

'Where an officer knows that a certain duly assigned pay 
account of his is outstanding and that the assignee can collect 
on it if he chooses to do so, it is no defense to a charge against 
such officer of presenting for payment a second fl,ccount cov
ering the same period as the assigned account, that the second 
account was presented relying on the assignee's statement 
that he would not present the first. But where the accused 
has good grounds to believe and actually does believe when 
he presents the second account that the assigned account had 
been canceled or surrendered by the assignee, his presentation 
of the second claim does not constitute this offense. A can
cellation or surrender of the first account after the presenta
tion of the second account is, of course, no defense to the 
charge. 

Presenting to a paymaster a false final statement, knowing 
it to be false, is an example of an offense under this para
graph. 
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PROOF. 

(a) That the accused presented or caused to be presented 
for approval or payment to a certain person in the civil or 
military service of the United States a certain claim against 
the United States, as alleged. 

(b) That such claim was false or fraudulent in the par
ticulars alleged. 

(0) That when the accused presented the claim or caused 
it to be presented he knew it was fictitious or dishonest in 
such particulars. 

(d) The amount involved, as alleged. 

III. ENTERING INTO AN AGREEl\fENT OR CONSPIRACY TO DEFRAUD 

THE UNITED STATES THROUGH FALSE CLAIMS. 

See the third paragraph of this article. 
A conspiracy is the corrupt agreeing together of two or 

more persons to do by concerted action someth.ing unlawful 
either as a means or an end. (Bishop, vol. 2, p. 98.) 

The mere entry into a corrupt agreement for the purpose 
of defrauding the United State$ through any of the means 
specified constitutes the offense. An example of this offense 
is an agreement between a contractor and an officer to de
fraud the United States by means of a padded voucher to be 
c~rtified as correct by the officer. 

PROOF. 

(a) Thut the accused and one or more other persons 
named or described entered into an agreement. 

(/I) That the object of the agreement was to defraud the 
United States. 

(0) That the means by which the fraud was to be effected 
were to obtain or assist certain other persons to obtain the 
allowance or payment of a certain false or fraudulent claim, 
as specified. 

(d) The amount involved, as alleged. 



PUNITIVE ARTICLES OF WAR. 'IT 444 

IV. lIfAKING, USING, PROCURING, OR ADVISING THE MA.KING OR 

USE OI>' A FALSE WPJTING OR OTHER PAPER IN CONNECTION WITH 

CLArUS. 

See the fourth paragraph of the article, and matter under 
headings" I " and " II." 

It is not necessary to the offense of making a writing know
ing it to contain false or fraudulent statements that such 
writing be used or attempted to be used, or that the claim in 
support or which it was made be presented for approval, al
lowance, or paymen.t. The false or fraudulent statement 
should, however, be material. 

In the offense of procuring the making or use of the writing 
or other paper, the paper must be made or used; but in the 
offense of advising such acts the making or use of the paper 
is not necessary. Examples of offenses under this paragraph 
are: Willfully inducing another to make to the United States 
a lease of premises containing a false and fraudulent state
ment with a view of obtaining the allowance of a false claim 
for rent against the United States; falsification by a soldier 
or an entry in the company clothing book for the purpose 
described in this paragraph of the article; and the making 
by an officer in his pay account of false and fraudulent state
ments with a view to securing the payment of such account. 

PROOF. 

(a) That the accused made or used or procured or advised 
the making or use of a certain writing or other paper, as 
alleged. 

(b) That certain statements in such writing or other 
papers were false or fraudulent, as alleged. 

(0) That the accused knew this. 
(d) The facts and circumstances indicating that the act 

of the accused was for the purpose of obtaining or aiding 
certain others to obtain the approval, allowance, or payment 
of a certain claim or claims against the United States, as 
specified. 

(e) The amount involved, as alleged. 
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V. FALSE OATH IN CONNEOTION WITH CLAIMS. 

See the fifth paragraph of the article and matter under 
headings "I," "II," and "IV;" 

PROOF. 

(a) That the accused made or procured or advised the 
making of an oath to a certain fact or to a certain writing 
or other paper, as alleged. 

(b) That such oath was false, as alleged. 
(c) That the accused knew it was false. 
(d) The facts and circumstances of the case indicating 

that the act was for the purpose of obtaining or aiding certain 
others to obtain the approval, allowance, or payment of a 
certain claim or claims against the United States, as alleged. 

VI. FORGERY, ETC., OF SIGNATURE IN CONNECTION WITH CLAIMS. 

See the sixth paragraph of the article and matter under 
headings" I " and " II" above. 

The term" forges or counterfeits" includes any fraudu
lent making of another's signature, whether an attempt is 
made to imitate the handwriting or not. 

PROOF. 

(a) That the accused forged or counterfeited the signature 
of a certain person on a certain writing or other paper or 
that he procured OT advised the act as specified; or that he 
used the forged or counterfeited signature of a certain person 
or procured or advised its use, knowing such signature to be 
forged or counterfeited, as alleged. 

(b) The facts and circumstances of the case indicating 
that his act was for the purpose of obtaining or aiding cer
tain others to obtain the approval, allowance, or payment of 
a certain claim or claims against the United States, as alleged. 

VII. DELIVERING LESS THAN AMOUNT CALLED FOR BY RECEIPT. 

See the seventh paragraph of the article. 
It is immaterial in this offense by what means, whether by 

deceit, collusion, or otherwise, the accused effected the trans
action, or what his purpose was in so doing. . 
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Instances of this offense are: 
A contractor gave a receipt for a greater amount than was 

due him from the United States. Thereupon the disbursing 
officer gave him the full amount called for by the receipt, but 
received back from the contractor the excess over the amount 
actually due. 

A disbursing officer, having delivered to a creditor of the 
United States less money than was actually due, received a 
receipt signed in blank by the creditor, which he afterwards 
comple~ed by writing the true ,amount due. 

PROOF. 

(a) That the accused had charge, possession, custody, or 
control of certain money or property of the United States 
furnished or intended for the military service thereof, as al
leged. 

(b) That he obtained a receipt for a certain amount or 
quantity of such money or property, as alleged. 

(c) That for such receipt he knowingly delivered, or 
caused to be delivered, to a certain person having authority to 
receive it an amount or quantity of such money or property 
less than the amount or quantity thereof specified in such re
ceipt. 

(d) The value of the undelivered money or property, as 
alleged. 

VIII. MAKING OR DELIVERING RECEIPT WITHOUT HAVING FULL 

KNOWLEDGE THAT THE SAME IS TRUE. 

See the eighth paragraph of the article. 
Where, for instance, an officer, or other person subject to mili

tary law, is authorized to make or deliver any paper certifying 
the receipt of any property of the United States furnished or in
tended for the military service thereof, and a receipt or other 
paper is presented to him for signature, stating that a certain 
amount of supplies has been furnished by a certain contractor, 
it becomes his imperative duty before signing the paper to have 
full knowledge that the full amount of supplies therein stated 
to have been furnished has in effect been furnished, and that the 
statements contained in the paper are true. If he signs the 
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paper without such full knowledge, then he is guilty of a viola
tion of this clause of the article, whether or not he knows or 
has reason to know that the statements in the paper are untrue, 
since it is his duty to know that they are true before signing it. 
If in fact he knows that a less am01lllt of supplies has actually 
been furnished than the amount stated in the receipt, then of 
C01ll'se such d.efinite knowledge of the falsity of the paper makes 
it impossible for him to have full knowledg'e that the amount 
stated in the receipt to have been furnished is true, and there
fore makes him guilty of a violation of this claus.e of the article; 
but he is equally guilty under this. clause if in fact he does not 
know whether or not the statement in the paper is true and signs 
it without first taking the necessary steps to procure full knowl
edge on the subject and without actually having full knowledge 
that it is true. If he fails in that duty, and signs the paper 
without taking the proper steps to procure knowledge of the 
facts, his action in so signing without full knowledge of the facts 
will be deemed prima facie evidence of an intent to defraud the 
United States, and the bUl'den of proof is on. him to show, if he 
can, that he did n{)t in fact have such: intent, if it turns oat. 
afterwards that the paper was in fact blse. 

- PROOF. 

(a) That the accused was authorized to make or deliver 
a certificate of the receipt from a certain person of certain 
property of the United States furnished or intended for the 
military service there"f, as alleged. 

(b) That he made or delivered to such person such cer
tificate, as alleged. 

(c) That such certificate was made or delivered without 
the accused having Iun knowledge of the truth of a certain 
material statement or statements therein. 

(d) The facts and circumstances indicating that his act 
was done with intent to defraud the United States. 

(e) The amount involved, as alleged. 

IX. ElIIBEZZLEMENT, MISAPPROPRIATION, SALE, ETC., OF MILITARY 

PROPERTY. 

For definitions and principles respecting larceny and em
bezzlement, see headings "VII" and "VITI" under the 
ninety-third article. 
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Misappropriating is devoting to any unauthorized purpose. 
The misapplication meant is where such purpose is for the 
party's own use or benefit. 

For the definition of " disposes of," see heading" I " under 
the eightieth article. 

The larceny, embezzlement, etc., must be of the particular 
leind of property mentioned in the article. Post exchange 
and company funds and money appropriated for other than 
the military service do not come within the description 
" money of the United States furnished or intended for the 
military service thereot" The term" embezzlement" as used 
in this article does not include acts or omissions not within 
the definition of embezzlement under sections 834 and 835, or 
251b, of the Code of the District of Columbia (see" Embezzlement, 
Division VIII, par. 443, supra), but which may be expressly de
clared by some other' special statute to be embezzlements. 
Such other statutory embezzlements are chargeable, however, 
under the ninety-sixth article. 

The misappropriation of the property or money need not, 
be for the benefit of the accused; the words" to his own use 
or benefit" qualify the word" applies" only. 

Instances of misappropriation are: 
An officer of the Quartermaster's Department used teams, 

tools, and other public property in his possession as such 
officer in erecting buildings, etc., for the beneft of an associa
tion composed mainly of civilians, of which he was a member. 

An officer of the Quartermaster's Department loaned public 
property (corn) to a contractor for the purpose of enabling 
him to fill a contract made with the ,United States through 
another officer. 

An instance of misapplication is the temporary use by a 
quartermaster of Government horses in his charge to draw 
hilS private carriage on nonpublic business. 

PROOF. 

In larceny and embezzlement: 
(a) See proof under headings" VII" and" VIn " under 

the ninety-third article. 
(b) That the property belonged to the United States and 

that it was furnished or intended for the military service 
thereof. 
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In misappropriation and misapplication: 
(a) That the accused misappropriated or applied to his 

own use certain property in the manner alleged. 
(b) That such property belonged to the United States 

and that it was furnished or intended for the military serv
ice thereof. 

(c) The facts and circumstances of the case indicating that 
the act of the accused was willfully and knowingly done. 

(d) The value of the property, as specified. 

X. PURCHASING OR RECEIVING IN PLEDGE OF MILITARY PROPERTY. 

See the tenth paragraph of the article and matter under 
fifty-ninth article. 

To constitute this offense the accused must know not only 
(1) that the person selling or pawning the property was in 
one of the specified classes and (2) that the property was the 
property of the United States, but also (3) that the person so 
selling or pawning it had no lawful right so to do. 

As to" knowingly" see" Definitions and principles" under 
fifty-fifth article. 

PIWOF. 

(a) That the accused purchased, or received in pledge, 
for a certain obligation or indebtedness certain military prop
erty of the United States, as alleged, knowing it to be such 
property. 

(b). That such property was purchased or so received in 
pledge from a certain soldier, officer, or other person who 
was a part of or employed in the military service of the 
United States, as alleged, and that the accused knew the 
person selling or pledging the property to be such soldier, 
officer, or other person. 

(c) That such soldier, officer, or other person had not the 
lawful right to sell or pledge such property. 

(d) That the accused knew, at the time of such lack of lawful 
right in such soldier, officer, or other person, to so sell or pledge 
such property. 

(e) The value of the property, as alleged. 
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XI.	 Former officer guilty, while he was in service, of embezzlement of 
ration savings, post exchange, company, or other like funds, or of 
money or other property entrusted to him by enlisted men. 

See the last sentence of the article and see also "Embezzle
ment," Division VIII, paragraph 443, supra, and also Division IX 
of this paragraph, supra. No one can be tried under this paragraph 
of the article except a person. who was formerly an officer of the 
Army and who has been discharged, dismissed, or dropped from 
the rolls, and for one of the offenses mentioned in this paragTaph, 
committed while the accused was in the military service of the 
United States, and within the limitation of time fixed by the 
thirty-ninth article of war, that is to say. committed within 
three years before arraignment. 

PROOF. 

(a) That the accused was formerly an officer of the Army of 
the United States. 

(b) That the accused has received his discharge from the 
Army or has been dismissed or dropped from the rolls. 

(c) That the accused, while in the military service of the 
United States, was guilty, as alleged in the specification, of em· 
bezzlement of (1) ration savings, (2) post exchange funds, (3) 
company funds, (4) other like funds, or (5) of money or other 
property entrusted to his charge by an enlisted man or men. 
(For proof of embezzlement see under" Embezzlement," supra, 
Division VIII, par. 443.) 

445. Ninety-fifth Article of TVa-r: 
Any officer or c2det who is convicted of conduct nnbecom.ing an 

officer and a gentlenlan slla.ll be disD1issed from the service. 

DEFINITIONS AND PRINCIPLES. 

The conduct contemplated is action or behavior in an of
ficial capacity which, in dishonoring or disgracing the in
dividual as an officer, seriously compromises his character 
and standing as a gentleman, or action or behavior in an un
official or private capacity which, in dishonoring or disgrac
ing the individual personally as a gentleman, seriously 
compromises his position as an officer and exhibits him as 
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m()rally unworthy to remain a member of the honorable pro
fession of arms. (Winthrop, p. 1106.) 

There are certain moral attributes common to the ideal of
ficer and the perfect gentleman, a lack of which is indicated 
by acts of dishonesty or unfair dealing; of indecency or in
decorum; or lawlessness, injustice, or cruelty. 

Not everyone is or can be expected to meet ideal stand
ards or to possess the attributes in the exact degree demanded 
by the standards of his own time; but there is a limit of 
tolerance below which the individual standards in these re
spects of an officer or cadet can not fall without his being 
morally unfit to be an officer or cadet or to be considered a 
gentleman. 

This article contemplates such conduct by an officer or 
cadet which, taking all the circumstances into consideration, 
satisfactorily shows such moral unfitness. 

This article includes acts made punishable by any other 
article of war, provided such acts amount to conduct unbe
coming ~n officer and a gentleman; thus, an officer who em
bezzles military property violates both this and the preced
ing article. 

Instances of violation of this article are: 
Knowingly making a false official statement; dishonorable 

neglect to pay debts; opening and reading another's letters; 
giving a check on a bank where there were no funds to meet 
it, and without intending that there sh()uld be; using insult 
ing or defamatory language to another officer in his presence, 
or about him to other military persons; being grossly drunk 
and conspicuously disorderly in a public place; public asso
ciation with notorious prostitutes; cruel treatment of sol
diers; committing or attempting to commit a crime involving 
moral turpitude; failing without a good cause to support his 
family. 

For other instances, see Digest, pages 140-143, and Win
throp, pages 1107-1115. 

ANALYSIS AND PROOF. 

This article applies to officers and cndets only.
 
The article defines one offense, viz:
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1. CONDUCT UNBECOMING AN OFFICER AND A GENTLEMAN. 

PROOF. 

(a) That the accused did or omitted to do the acts as 
alleged. 

(b) The circumstances, intent, motive, etc., as specified. 

446. Ninety-sixth Article of War. 
Tllough not Dlentioned in tllese articles, nil disorders and neglects 

to the prejudice o~ good order and nlili1Jary discipUne, nll conduct 01 
a nntu:re to bring discredit. upon the Dlilitary se:nricet and all erim.es 
or offeJ!.ses not eal»itnlt of wbiell persons subject to military law ma.,. 
be guilty, shall be taken cognizance 01 by a gencral or special or 
Sll]lUnary couct-Dladial, accol'ding to the nature and degree of the 
offense, and punished at the discretion 01 such court. 

DEFINITIONS AND piUNCIPLES. 

See matter under the respective headings under which the 
offenses are treated. 

ANALYSIS AND- PROOF. 

The article applies to any person subject to military law. 
See article 2. The article embraces offenses falling within the 
classes described therein, and not mentioned in the other 
punitive articles. The offenses may be treated under the fol
lowing headings:: 

I. Disorders and neglects to the prejudice of good order 
and military discipline. 

rI. Conduct of a nature to bring discredit upon the mili
tary service. 

III. Crimes or offenses not- capital. 

1. DISORDERS AND NEGLECTS TO THE" PREJUDICE OF GOOD ORDER 

AND MILITARY DISCIPLINE. 

The disorders and neglects include all' acts or omissions 
to the prejudice of good order and military discipline not 
made punishable by any of the preceding- articles. 

By the term" to the prejudice," etc., is to be understood 
directly prejudicial, not indirectly or remotely merely. .An 
irregular or improper act on the part of an offi'cer or soldier 
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can scarcely be conceived which may not be regarded as in 
some indirect or	 remote sense prejudicing military dis
cipline; but it is hardly to be supposed that the article con
templated such distant effects, and the same is, therefore, 
deemed properly to be confined to cases in which the preju
dice is reasonably direct and palpable. (Winthrop, p. 1123.) 

Instances of such disorders and neglects in the case of 
officers are: Disobedience of standing orders, or of the orders 
of an officer when the offense is not chargeable under a spe
cific a'rticle; allowing a soldier to go on duty knowing him 
to be drunk; rendering himself unfit for duty by excessive 
use of intoxicants or drugs; drunkenness. 

Instances of such disorders and neglects in the cases of 
enlisted men are: Failing to appear on duty with a proper 
uniform; appearing with dirty clothing; malingering; abus
ing public animals; refusing to submit to treatment necessary 
to render him fit for duty; refusing to submit to a necessary 
and proper operation not endangering life (see par. 53, C. of 
0.,1881-1915); careless discharge of firearms; personating 
an officer; making false statements to an officer in regard to 
matters of duty. 

PROOF. 

(a) That the accused did or failed to do the acts alleged. 
(b) The circumstances, intent, etc., as specified. 

n.	 CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE 

MILITAY SERVICE. 

Instances of such conduct on the part of persons subject to 
military law are unlawful violations of local State statutes (not 
enacted by authority of any law of the United States), or mu
nicipal ordinances or regulations, or of the laws of friendly 
foreign countries; or where they are guilty of any other dis
creditable conduct not made punishable by any specific articles, 
or by the other parts of the ninety-sixth (the general) article. 

"Discredit," as here used, means to injure the reputation of. 
Another principal object of including this phrase in the 

general article was to make military offenses those acts or 
omissions of retired soldiers which were not elsewhere made 
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punishable by the Articles of War but which are of a nature 
to bring discredit on the service, such as a failure to pay debts. 

False Swearing.-Giving false testimony before State courts 
and other tribunals not organized or acting under any law 
of the United States, and making false oaths or affidavits in 
any other case in which no law of the United States author
izes an oath to be administered, is not perjury under section 125 
of the Federal Penal Code of 1910 (see" Perjury," Division IX, 
par. 443, supra), and is, therefore, not punishable as perjury 
under the ninety-third article of war. Such false swearing is 
chargeable as conduct of a nature to bring discredit upon the 
military service under the ninety-sixth article of war. 

PROOF. 

(a) That the accused did or failed to do the acts alleged. 
(b) The circumstances, intent, etc., as specified. 

III. Cilll\1ES OR OFFENSES NOT CAPITAL. 

The crimes referred to in A. W. 96 manifestly embrace those 
not capital committed in violation of public law as enforced 
by the civil power (D. S. v. Grafton, 206 D. S. 348), the 
"public law" here in contemplation being that of the United 
States j that is, that enactedor adopted by the authority of the 
Government of the United States. This includes the laws of the 
District of Columbia and of the several Territories and posses
sions of the United States as well as all laws of the United 
States; but it excludes city ordinances and regulatipns and State 
statutes, as well as the laws of friendly foreign countries (vio
lations of which are, however, chargeable as conduct of a nature 
to bring discredit upon the military service. (See, supra, Divi
sion II of this paragraph.) 

All crimes or offenses in violation of such public law of the 
United States, wherever committed, that are not thereby made 
punishable by death, are excluded, except such as are specifi
cally included in some other article. 

Within this description would be a noncapital crime 
which, although designated by some special enactment for 
lome special purpose, or if committed by some special person or 

21358°--20----30 
463 



~ 446 CHAPTER XVII. 

class of persons, or under some special circumstance, with one 
of the names used, for instance, in the nmety-third article, 
is not within the general definition of the offense. 

Thus section 90 of the Federal Penal Code of 1910 provides 
that a failure by an officer to render accounts for public 
money received by him unless authorized to retain it as sal
ary, pay, or emolument is an embezzlement of SHch funds. 
Such an embezzlement not being within the general definition 
of embezzlement as the term is used in the ninety-third and 
ninety-fourth articles would be chargeable under the general 
article. 

The elements of some of the more common crimes that are 
chargeable under this article will now be discussed. 

(1) Assault. 
(2) Assault and battery.-See matter under heading 

" XII" under ninety-third article. 
A battery is any unlawful touching or injury, however 

slight, to the person of another directly or indirectly done 
in an angry, revengeful, rude, or insolent manner. Throw
ing water or spitting in a person's face is a battery. So, 
merely taking hold of another's clothing, or pushing another 
against him, or striking a horse on which he is riding caus~ 

ing him to be thrown; striking his cane while in his hand, 
is a battery when done unlawiully and in the manner de
scribed. 

If th.e injury is accidentally inflicted in doing a lawful act 
without culpable negligence the offense is not committed; but 
where personal injury results from the reckless doing of an 
a.ct likely to result in such injury, the offense is committed. 

It is no defense that the injury took place on a person for 
which it was not intended, or that the injury was not the im
mediate result of the defendant's acts. Thus, if a person 
throws a firecracker in a crowd where it is tossed from hand 
to hand and finally explodes and puts out a man's eye, the 
offense io; committed. 

(3) Maiming.-Sectiol1 283 of the Federal Fenal Code of 1910 
provides: 

W'hoever, With intent to maim or disfigure, shaU cut, bite, or slit 
the nose, ear, or lip. or cut out or disable the tongue, or put out or 
destroy an eye, or eut oj}" or disable a limb or any member of another 

464 



PUNITIVE ARTICLES OF WAR. ~ 446 

person; or whoever, with like intent, shall throw or pour npon another 
pe~son any scalding hot water, vitriol or other corr(}sive acid, or 
caustic substance whatever, shall be fined not more than one thousand 
dollars or imprisoned not more than seven years, or both. 

This is more inclusive than the common-law mayhem punish
able under A. W. 93 (see "Mayhem," Division II, par. 443, 
supra) in that mayhem only includes such hurts as render a 
man" less able, in fig.Hing, either to defend himself or to annoy 
his adversary," and does not include such injuries as merely 
disfigure. Injuries of the latter class, therefore, together with 
such injuries as scalding with hot water, vitriol or other cor
rosive acid, or a caustic substance, which constitute violations 
of section 283 of the Federal Penal Code above quoted, should 
be charged as maiming, under A. W. 96. (See also "Assault 
with a dangerous weapon, instrument, or other thing," Division 
XIII, par. 443, supra.) 

(4) Carnal Knowledge of Female under Sixteen.-Section 279 
of the Federal Penal Code of 1910 provides: 

Whoever shall carnally and unlawfully know any female under the 
age of sixteen years, or shall be accessory to such carnal and unlawful 
knowledge before the fact, shall, for a tint ofi'ense, be imprisoned for 
not more than fifteen years, and for a subsequent offense be impris
oned not more than thirty years. 

This offense is not rape and, therefore, it is not punishable 
with death, and can not be charged under t~e ninety-second 
article of war. (As to rape, see Division II, par. 442, supra.) 

Neither force nor absence of consent of the female is essential 
to be proved in a prosecution under this section, but evidence of 
absence of consent is admissible as affecting the measure of 
punishment. 

The essential elements of the offense are (1) the carnal knowl
edge and (2) that the female was under 16 years of age, and 
was not the lawful wife of the accused. (As to carnal knowl
edge, see, supra, "Rape," Division II, par. 442.) 

(5) Burning Buildings, Vessels, Lumber, Stores, Arms, Ammu
nition, etc.-Section 286 of the Federal Penal Code of 1910 
provides: 

Sec. 286. Whoever shall maliciously set fire to, burn, or attempt to 
Durn, or by any means destroy or injure, or attempt to destroy or in
jure, any arsenal, armory, magazine, ropewalk, shiphouse, warehouse, 
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blockhouse, or barrack, or any storehouse, barn, or stable not parcel 
of a dwelling house, or any other building not mentioned in the sec
tion last preceding, or any vessel built, building, or undergo~ng repair, 
or any lighthouse, or beacon, or any machinery, timber, cables, rig
ring, or other materials or appliances for building, repairing, or fitting 
out vessels, or any pile of wood, boards, or other lumber, or any mili 
tary, naval, or victualing stores, arms, or other munitions of war, shall 
be fined not more than five thousand dollars and imprisoned not more 
than twenty years. 

This section covers the burning and destruction of buildings 
which are not the subject of arson. (U. S. v. Cardish, 143 Fed. 
Rep., 640.) (As to arson, see Division III, par. 443, supra.) 

This section of the Penal Code is broad enough to cover any 
burning or destruction or injury, or attempt to burn, destroy, or 
injure any structure, machinery, appliances, equipment or stores. 
or arms or ammunition of any kind whatever. 

PROOF. 

Crimes in general: 
(a)	 That the accused did, or failed to do, the acts 

alleged. 
(b) The circumstances, intent, etc., as alleged.. 
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SEOTION I. 
CONSTITUTION• 

./ 447. ,VHEN AND BY WHOl\I ORDERED.-A court of inquiry 
to examine into the nature of any transaction of or accusation 
or imputation against any officer or soldier may be ordered 
by the President or by any commanding officer, but a court 
of inquiry shall not be ordered by any commanding officer 
except upon the request of the officer or soldier whose conduct 
is to be inquired into. (A. W. 97.) 

44:7a. Retention of Officers in the Sel'vice.-A court of inquh'y 
may also lie ordered to inquire in.to the IJ.ropriety of the action of 
a classification board in classifying' an oilicer in class R, " officers 
who sl1o,uld nc.t he. retain.ed in the serviee." (Sec. 24b, act of 
June 4, 1920, 41 Stat. 773.) 

448. IJDUTATION UPON POWEll TO COJ\TVENE.-There is no 
statutory restriction to the meaning of the term "command
ing officer," consequently any commander of the officer or 
soldier who makes the request would have authority to con
vene the eourt, but if the charge to 00 inquired into is beyond 
the jurisdiction of a court-martial which such commander 
can appoint, he would not, by analogies of the service in the 
administration of military justice, be the proper convening 
authority in such case. (Op. J. A. G., approved by Secre
tary of War, Sept. 19, 1874.) 

449. DISORETION AS TO ORDERING COuRT.-Neither the Pres
ident nor a commanding officer is obliged to order a court of 
inquiry on demand of an officer or soldier. "Where the facts 
are thoroughly understood hy the authority who is requested 
to order a court of inquiry or can be satisfactorily ascer
tained by an .investigating officer, the commanding officer 
may, in his discretion, refuse the application; but in the 
event of such refusal the party, if not satisfi1' may appeal 
to, higher authority. (Winthrop, p. 803.) 

SECTION II.
 

JURISDICTION.
 

450. As TO PEllSONs.-A court of inquiry may examine 
into the conduct of officers or soldiers only (A. VV. 97), and 
the inquiry is confined to those actually in the service. (Di
gest, p. 586, XVIII, B.) 
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451. As oro TIlI-lE.-The statute of limitations (A. W. 39) 
does not apply to courts of inquiry. There is no legal objec
tion therefore to investigating transactions that are remote 

'in time. 
452. As TO SUBJECT MATTER.-The inquiry is limited to 

transactions of or accusations or imputations against officers 
or soldiers. (A. W. 97.) The principal uses which courts 
of inquiry are expected to serve are: (a) For determining 
whether there should be a trial by court-martial in a par
ticular instance.; (b) for informing and advising superior 
authority in cases which appear not to call for trial by court
martial, but for some other military or administrative ac
tion; (c) for the vindication of character or conduct (Win
throp, p. 805); and (d) for inquiring into the correctness of the 
action of classification boards in classifying officers in class B 
as not to be retained in the service, under the provisions of 
section 24b of the Army Reorganization Act pf June 4, 1920 
(41 Stat., 773). 

SECTION III. 

COMPOSITION. 

453. MEMBERS.-A court of inquiry shall consist of three or 
more officers. (A. W. 98.) The Secretary of Wa.r may 
assign retired officers, with their consent, upon courts of 
inquiry. (Act of Apr. 23, 1904.) In time of war retired 
officers may be employed on active duty in the discretion of 
the President. (Sec. 127a, subpar. 3, act of June 4, 1920; 41 
Stat., 773.) 

454. RECORDER.-For each court of inquiry the authority 
appointing the court shall appoint a recorder. (A. W. 98.) 
The recorder is not an adviser of the court nor a prosecutor 
before it, but will assist the court, if it so desires, in aTl 
matter~ leading to correct conclusions of fact and law. 

455. CONVENING ORDER.-The form of the convening order 
is similar to that for a court-martial. It details the members 
and recorder by name, fixes the time and place of meeting, 
specifies the subject matter of inquiry, and directs a report 
of the facts only, or of the facts with an opinion on the 
merits of the case. 
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456. RANK OF MEMBERs.-There is no statute prescribing 
the rank of members, but when it can be avoided they should 
not be inferior in rank to the officer whose conduct is being 
inquired into. The decision of the appointing authority, 
as indicated by the order convening the court, is conclusive 
as to whether or not it can be avoided. 

457. REPORTER AND INTERPRETER.-The president of a court 
of inquiry has the same power to appoint reporters and in
terpreters as is delegated to the president of a court-martial. 
(A. W. 115.) They will be paid at the rates fixed by para
graph 113, supra. An enlisted man may be detailed to serve 
as stenographic reporter and will receive extra pay as pro
vided by paragraph 115, supra. (Act of Aug. 24, 1912, 37 
Stat., 575.) 

A reporter will always be appointed for a court of inquiry 
convened to consider the classification of an officer in class B, 
under section 24b of the Army Reorganization Act of June 4, 
1920, 41 Stat., 773. 

SECTION IV.
 
POWERS.
 

458. 'l'o SUMMON AND EXAMINE ",VITNESSES.-A court of 
inquiry and the recorder thereof shall have the same power 
to summon and examine witnesses as is given to a court
martial and the trial judge advocate thereof. (A. W. 101.) 

459. REFUSAL TO ApPEAR OR TESTIFy.-Any person not sub
ject to military law who, being duly subpoonaed to appear as 
a witness before a court of inquiry or before any officer, mili
tary or civil, designated to take a deposition to be read in 
evidence before such court, willfully neglects or refuses to 
appear, or refuses to qualify as a witness, or to testify, or to 
produce documentary evidence which such person may have 
been legally subpamaed to produce, shall be deemed guilty of 
a misdemeanor and punished as in like offenses with, respect 
to courts-martial. (A. W. 23.) 

[Note.-Paragraph 460 is om-itterI in this revision.] 

SECTION V.
 
PROCEDURE.
 

461. GENERAL PRINCIPLEs.-A court of inquiry is governed 
by the general principles of military law, applying the 
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analogies of a court-martial where they are applicable, and 
recurring to adjudged cases, precedents, rules, authoritative 
legal opinions, and approved books of legal exposition where 
there is no pertinent paramount stated rule. A court of 
inquiry is not really a court in the legal sense of the term, 
for no criminal issue is formed before it, it arraigns no 
accused, receives no plea, makes no findings of guilt or in
nocence, awards no punishment, and expresses no opinion 
unless specially ordered to do so. 

462. PRESENCE OF PARTY VVHOSE CONDUCT Is BEING IN
VESTIGATED.-The presence of the party whose conduct is 
being investigated is not essential and his absence does not 
affect the authority of the court to proceed with the hearing; 
but nevertheless he will ordinarily, in all cases (and always in 
cases of courts of inquiry convened to consider the classification 
of an officer in class B, under section 24b of the Army Reorgani
zation Act of June 4, 1920, 41 Stat., 773) be given an opportunity 
to be present. 

463. COUNSEL.-The party whose conduct is being inquired 
into shall have the right to be represented before the court 
by counsel of his own selection, if such counsel be reasonably 
available. (A. W. 99.) So also the accuser, where there is 
one, should usually be allowed to be present with counsel, and 
a similar privilege may properly be extended to any officer 
who will be materially involved in the inquiry. (Winthrop, 
p. 812.) 

464. CHALLENGE.-Members of a court of inquiry may be 
challenged by the party whose conduct is being inquired into, 
but only for cause stated to the court. The court shall deter
mine the relevancy and validity of any challenge, and shall 
not receive a challenge to more than one member at a time. 
(A. W. 99.) 

465. REDUCED NUMBERS.-Where the number of members 
is reduced by casualty or challenge, the court may proceed 
with the reduced number, if not below the minimum, but the 
appointing authority should be notified in order that he may 
detail new members if he desires to do so. 1£ any testimony 
has been taken before a new member is added, it should be 
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read to him in the presence of the other members. In the 
absence of the recorder the junior member can not act as 
recorder. The proper procedure. is to notify the convening 
authority and adjourn to await the appointment of another 
recorder. 

466. OATHs.-The recorder of a court of inquiry shall ad
minister to the members the following oath: 

You., A. B., do swear (or affirm) that you will well and tru.lyexamine 
and inquire, according to the evidence, i,ntoO tits matter now before you, 
tlJithoilt partiaUty, ta:vor, affection, prejUdice, or hope of reward. So 
help Y01~ God. 

After which the president of the court shall administer 
to the recorder the following oath: 

You, A. E., do swear (or affi'rm) that you wiLl., according to your 
best abU·ities, accurately and impartially record the proceed·i.ngs ot 
the court and the evid<-'nce to be given in the case in h.earing. So help 
yau God. 

In case of affirmation the closing sentence of adjuration 
will be omitted. (A. W. 100.) 

"Witnesses shall take the same oath or affirmation that is 
taken by witnesses before courts-martial, and a reporter 
or interpreter shall, before entering upon his duties, take 
the oath or affirmation required of a reporter or an inter
preter for a court-martial. (A. W. 101.) 

467. EXAMINATION OF WITNESSEs.-The examination of 
witnesses may be by the court, by a member thereof, or by 
the recorder, in the discretion of the court. The party whose 
conduct is being inquired into or his counsel, if any, shall be 
permitted to examine and cross-examine witnesses so as fully 
to investigate the circumstances in question. (A. W. 101.) 
A witness may not be compelled to answer any question the 
answer to which may tend to incriminate him, or any question 
not materiAl to the issue when slich answer might tend to 
degrade him. (A. W. 24.) 

468. DEPosITIoNs.-Depositions to be read in evidence be
fore courts of inquiry are taken and admitted in evidence 
under the same rules governing their taking and admissi
bility in evidence before courts-martial. (A. W. 25, 26.) 
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469. CONoLusIONs.-The court must, as a finding, give its 
conclusions as to the facts, and, when ordered, must also 
give an opinion on the merits of the case. The conclusions 
0'1' opinion may not he unanimous, mwhich case a dissenting 
conclusion or opinion is authorized. 

470. OBLIGA'l'ION OF SECIl.EoY.-The oath of members of a 
court of inquiry, unlike tha.t of members of a court-martial, 
does not enjoin upon them secrecy as to the 'Votes and opinions 
of members, but under the custom of the service it would be 
conduct prejudicial to discipline to divulge the recommenda~ 

hon or opinion of the court until annomlCed by the appoint
ing authmity, OF to disclose the vote or opiniol1 o·f a member 
unless leg::lil1y required to do so. 

471. REVlSION BY COURT.-If not satisfied with the investi,.. 
gation, or with. the report or opinion, the reviewing authQrity 
may reassemble th6' court, in the same manner as a court
martial, and return. the proceedings with. direction either to 
haNe the. investigation pursued further and completed, or the 
report of the facts ITh.'lde more detailed 3Ji.ld comprehensive, 
or the opinion expressed in terms more- definite and unequivo
calor more responsive to the o'Tiginal instructions, or to' 
correct or supply Sl'l'ffie_ ather error or deJect. The- inquiry 
not being a trinJ but an investigation rnerelyy the court ma.y 
properly be required, upQn revision, to reexamine witnesses: 
o'r to take entirely new testimony, OT'it IDtty do so of its 
own motion without ord{u:s in connection with the: revision. 
(Winthrop, p. B19.} 

472. Pum.crOATION OT PROOEEDINGS.-The reviewing author"
ity, having' taken final action upon the repol~t 01' opiniony may 
publish in orclers y in whole or in part, or in substance, the re
port of the court upon the subject of the inquiry, with the 
opinion, if any, and the determination had or action taken 
thereon. Upon considerations, however, of policy or justice, 
the President or commander may, in his discretion, delay the 
publication, or omit altogether the publication of, the report, 
etc., or may publish the result alone, as, for example, that it 
is determined that no further proceedings are called for in 
the case. 
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SECTION VI. 

RECORD. 

473. How AU'rHENTICATED.-Each court of inquiry shall 
keep a record of its proceedings, which shall be authenticated 
by the signature of the president and the recorder thereof. 
In case the record can not be authenticated by the recorder, 
by reason of his death, disability, or absence, it shall be 
signed by the president and by one other member of the court. 
(A. W.103.) 

474. DISPOSITION of.-The record shall be forwarded to the 
reviewing authority. (A. W. 103.) Should the court be 
appointed by the President the proceedings will be sent direct 
to the Judge Advocate General of the Army. To his office 
will be forwarded the original proceedings of all courts of in
quiry with the decisions and orders of the reviewing authority 
made thereon, accompanied by .five copies of the order pub
lishing the case, if there be any, also a copy of every subse
quent order affecting the case. When more than one case is 
embraced in a single order, a sufficient number of copies will 
be forwarded to enable one to be .filed with each record. 

475. ADMISSIBLE IN EVIDENcE.-The record of the proceed
ings of a court of inquiry may be read in evidence before any 
court-martial or military commission in any case not capital 
nor extending to the dismissal of an officer, and may also be 
read in evidence in any proceeding before a court of inquiry 
or a military board: Provided, That such evidence may be 
adduced by the defense in capital cases or cases extending to 
the dismissal of an officer. (A. W.27. See par. 272.) 
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SECTION I. 

PURPOSE OF WRIT. 

476. To DETERlIHNE LEGALITY OF RESTRAINT.-The purpose 
of the writ of habeas corpus is to bring the person seeking 
the benefit of it before the court or judge to determine 
whether or not he is illegally restrained of his liberty. It is 
a summary remedy for unlawful restraint of liberty and 
it can not be made use of to perform the function of a writ 
of error or an appeal. Where it is d'ecided that the restraint 
is unlawful he is ordered released, but if the restraint is 
lawful the writ is dismissed. If the restraint be by virtue 
of legal process, the validity and present force of such 
process are the only subjects of investigation. 

SECTION II. 

WHERE RESTRAINT IS BY THE UNITED STATES. 

477. STATE COURT WITHOUT AUTHORITY.-A State court is 
without authority to inquire into the legality of the restraint 
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where it appears that the custody is by virtue "of the 
authority of the United States," the principle being that no 
State can authorize one of its judges or courts to exercise 
judicial powel', by habeas corpus, within the jurisdiction 
of another and independent government. No State judge 
or court, after they are judicially informed that the party 
is held under the authority of the United States, has any 
right to interfere with him or to requir~ him to be brought 
be:fore them. (Robb v. Connolly, 111 U. S., £24, 632; Able
man v. Booth, 21 How., 506, 514; Tarble's case, 13 Wall., 397, 
409.) Ii a party thus held be illegally imprisoned, it is for 
the courts or judicial officers {Jf the United States, and those 
courts or officers alone, to grant him rel~ase. (Tarble's case, 
13 Wall., 3tJ7, 411.) 

SECTION III. 

RETURN TO WRIT ISSUED BY STATE COURT. 

478. To SHOW AUTHORITY FOR RESTRAINT.-The return 
should be sufficient in its detail o:f facts to show distinctly 
that the imprisonment is under the autl10rity, or claim and 
color o:f the authority, of the United States and to exclude 
the suspicion of imposition or oppression Dn the part o:f the 
officer making the return. The process or orders under 
which the petitioner is held slwuld be produced with the 
return and submitted to inspection in order that the court 
or the j uelge issuing the writ may see that the officer is 
acting in good faith, u~der the authority or claim and color 
of authority o:f the United States, and not under the mere 
pretense o:f having such authority. (Tarble's casE}, 13 Wall, 
397,409; Covell v. Heyman, 111 U. S., 1:76, 183.) 

(a) Witness Held Under 1Varrant of Attachment.-vVhere 
the petitioner is a civilian who has been apprehended under 
a warrant of attachment to be taken before a court-Illartial 
~ testify as a witness, the officer making the return to the 
writ issued by a State court or judge will not produce the 
body, but will, by his return, set :forth :fully the authority 
by which he holds the person and allege that the State 
court, or judge, issuing the writ is without jurisdiction to 
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issue the same and. ask to have it dismissed. He will ex
hibit to the court or judge issuing the writ of habeas corpus 
the warrant of attachment and the subpama (and the proof 
of service of the subpcena) on which the warrant of at
tachment was based, and also a certified copy of the order 
convening the court-martial before which the witness was 
subpcenaed to testify, together with a copy of the charges 
and specifications in the case in which he was subpcenaed 
to testify, and an affidavit showing that the witness has 
failed to appear in response to such subpcena. 

NOTE.-For form of return see Form B, Appenqi:x: 22. 

(b) Enlisted Man or General Prisoner.-The return to 
a writ of habeas corpus issued by a State court or judge to 
produce an enlisted man or a general prisoner and show cause 
for his detention will show in writing that the subject of 
the writ is a duly enlisted soldier of the United States or a 
general prisoner, as the case may be, and set forth fully 
the cause of his detention, but the officer making the return 
will decline to produce in court the body of the prisoner 
named in the writ, giving as a reason for such refusal the 
fact that the Supreme Court of the United Stat€s has de
cided that a State court or judge has no jurisdiction in such 
a case. 

NOTE.-For form of return see Form D, Appendix 22. A deserter 
apprehended by a civil officer authorized by a statute of the United 
States to apprehend deserters is in the custody of the United States. 
(See U. S. v. Reaves, 126 ]'ed. Rep., 127.) 

SECTION IV. 

RETURN TO WRIT ISSUED BY A UNITED STATES COURT. 

479. CONTENTS.-A writ of habeas corpus issued by a 
United States court or judge will be promptly obeyed. The 
person alleged to be illegally restrained of his liberty will be 
taken before the court from which the writ has issued and a 
return made, setting forth the reasons for his restraint. The 
officer upon whom such writ is served will at once report the 
fact of such service by telegraph direct to The Adjutant 
General of the Army and the commanding general of the 
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corps area or department, stating briefly the grounds on 
which the release of the party is sought. 

NOTE.-For form where a civilian witness is held under warrant of 
attachment, see Form A, Appendix 22. For form where an enlisted 
man or general prisoner is held, see Form C, Appendix 22. For brief 
of authorities when writ is applied for on grounds of age, see Ap
pendix 22. 

SECTION V. 

WRIT ISSUED IN THE PHILIPPINE ISLANDS. 

480. WHEN RETURN CONCLUSlVE.-It shall be a conclusive 
answer to a writ of habeas corpus against a military officer or 
soldier and a sufficient excuse for not producing the prisoner 
if the commanding general or any general officer in command 
of the department or district shall certify that the prisoner 
is held by him either

(a) As a prisoner of war; or 
(b) As a member of the Army, civilian employee thereof, 

or a camp follower and subject to its discipline; or 
(c) As a prisoner guilty of violation of the laws of war 

committed in any unpacified province or territory and who 
has escaped into provinces officially declared to be under civil 
control and has been there captured by military authorities 
and is held for trial for such violations of the laws of war. 

NOTE.-Section 1, Act No. 272, Philippine Commission, October 21, 
1901, and section 4, Act No. 421, id., June 23, 1902. Respectful return 
in writing will be made in the case of prisoners who may be exempted 
from jurisdiction by the provisions of these acts stating the facts of 
the case, but the body of the prisoner will not be produced. In all other 
cases the return will be made and the body produced before the proper 
tribunal. 
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MISCELLANEOUS AND TRANSITORY PROVISIONS. 

Section 1. Miscellaneous provisions: Page. 
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SECTION I. 

MISCELLANEOUS PROVISIONS. 

481. INJURIES TO PERSONS OR PROPERTy-REDREss.-Article 
105 imposes upon a commanding officer, upon receipt of a 
complaint that damage has been done to the property of any 
person, or that his property has been wrongfully taken, by 
any person subject to military law, the duty to convene a 
board of officers consisting of any number from one to three 
to investigate the complaint. The article provides the ad
ministrative machinery by which money reparation for acts 
of waste, spoil, destruction, or depredation, denounced in 
A. W. 89 as offenses, shall be made effective. The article is 
not limited to the injuries covered by A. W. 89, but includes 
also other forms of damage to, and wrongful taking of, prop
erty, including negligent injuries thereto. (Dig. Ops. J. A. 
G., April, 1918, p. 8.) The complaint will more properly be 
made in writing by the injured party or his representative, 
and should set forth the details of the injury and be sus
tained by evidence showing it to be meritorious and well 
founded; and this evidence may also properly be required 
to be exhibited in the form of affidavits or written statements. 
It is competent, however, for a commanding officer, apprised 

21358°-20----31 

479 



~ 481 CHAPTER XX. 

by the report of any person in the military service, or by the 
oral complaint of the party injured, of any such damage, to 
proceed with the investigation as here outlined in case of 
written complaint submitted by or in behalf of the party in
injured and supported by a:ffidavi;t~ '.OT written statement. 
Thl board will be convened with the least practicable delay, 
is 'eI11pOw~redto summon witnesses, <examine '£h~m:1J1ndel"oll;th 

or affirmation, receive depositions or other documentary evi
dence, and assess the damages against tIle person or persons 
dBtermined to be res,pol'lsible for thedatnulgeor wl'0Il.gful 
taking. Tlle .board's llSSessment of daIIULges jss1ilib~rect to the 
appmval of tilM -C0Fl'lJiliU.lindiRg ·offiue'I'amdam u'Ssessm.eI'lt thus 
-a;pproved 'win be'stopp-ed against -the pay nf the -offender. 
-The order of the commanding officer directing stoppages 
,·authorized by the ·article is c~nclusive ouany dishursing 
officer for the payment by him to the injured party of the 
stoppages. 

The occasions for resorting to the procedure under this 
article are mO'Fe ireqnem iil'l u peTiocil1gerrdil'lg'or immediately 
succeeding a time of war, or during .field operations and 
maneuvers. As t116 absolute identity of the guilty parties 
can not always be determined, the article further provides 
that rnstich a case, and when the organization or detachment 
to which they belong 'is lrnown,stoPPl1ges to the amount of 
dumages inflicted may be made and assessed in such propor
tion as may 'be deemed just upon the individual members 
thereof who are shown to l1avebee1'lpresent with such or
ganization, or detachment at the time the damages com
plained of were inflicted, as determined by the approved 
findings of the board. 

The gralty parties may be tried and punished for the mili
tary o'ffenseinvolved in his and their act under A. W. 89, 
quite irrespectively of lmy proceeding for the reparation of 
the -pm'ties injured had under this article. A trial, however, 
'Will preferably be 'first ordered, -since, if reparation be sub
sequently sought to 'be made, the commander and the board 
will 'Imvethebenent of any material facts developed upon 
tbe 0Tlginal investigation. So, if t.he accused be acquitted, 
such acquittal will furnish persuasive 'but not necessarily 
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conclusive ground for not favorably entertaining the com
plaint or for reducing the amount to be assessed. 

482. EFFECTS OF DECEASED PERSON-DISPOSITION of.-In 
case of the death of any person subject to military law, the 
comma-nding officer of the place of command will permit the 
legal representative or widow of the deceased, if present, to 
take possession of all his effects then in camp or quarters; 
and if no legal representative or widow be present, the com
manding officer shall diJ:ect a summary court to secure all 
such effects, and said summary court shall have authority to 
collect and receive any debts due decedent's estate by local 
debtors and to pay the undisputed loeal creditQl's of decedel'J.t in 
so far ail any money belonging to the deceailed which may come 
into said summary c~uxt's possession under this article will per
mit, taking receipts therefor for ile with said court's final report 
uIWn its transa;ctions to the War Department; and as soon as 
practicable after the collection of snch effects said summary 
court shall transmit such effects and any monBY collected, 
through the Quartermaster Department, a.t Government ex
pense, to the widow or legal representative of the deceased, if 
such be found by said court or to the son, daughter, father, 
provided the father has not abandoned the support of his family, 
mother, brother, sister, or next of kin in the order named, if 
such be found by said court, or the ooneficiary named in the 
will of the deceased, if such be found by said court, and said 
court shan thereupon make to the \tVar Department a full re
po~ ~ of its transactions; but if there be none of the persons 
hereinabove named, or such persons or their addresses are not 
known to, or readily ascertainable by said court, and the said 
court shall so find, said summary court shall have authority 
to convert into cash, by public or private sale, not earlier than 
thirty days after the death of the deceased, all effects of the 
deceased except sabers, insignia, decorations, medals, watches, 
trinkets, manuscripts, i'l.nd other articles valuable chiell.y as 
keepsakes; and as soon as practicable after converting such 
effects into cash said EUmmary COUTt shall deposit with the 
proper officer, to be designated in regulations, any cash be
longing to decedent's estate, and shall transmit ~ receipt for 
such deposits, any will or other papers of value belonging to 

481 



~ 483· CHAPTER XX. 

the deceased, any sabers, insignia, decorations,medals, 
watches, trinkets, manuscripts, and other articles valuable 
chiefly as keepsakes, together with an inventory of the ef
fects secured by said summary court, and a full account of its 
transactions, to the War Department for transmission to the 
Auditor for the War Department for action as authorized by 
law in the settlement of the accounts of deceased officers and 
enlisted men of the Army. 

The provisions of this article shall be applicable to inmates 
of the United States Soldiers' Home who die in any United 
States military hospital outside of the District of Columbia 
where sent from the home for treatment. (A. W. 112.) 

483. INQuEsTs.-Article 113 imposes upon the summary 
court-martial the principal duties of the office of coroner at 
common law, viz, to investigate the cause of sudden, violent, 
and unnatural deaths. When a person is found dead at a 
place described in the article, and there is reasonable belief 
that his death has occurred from violence or other unlawful 
means, the commanding officer will immediately designate 
and direct a summary court-martial to investigate the cir
cumstances attending the death, to the end that the cause 
thereof may be determined and the persons criminally re
sponsible therefor may be brought to justice. The summary 
court-martial will with the least practicable delay view the 
body of the deceased and summon and examine, under oath or 
affirmation, such witnesses as may have knowledge of the 
cause and circumstances of the death. The summary court
martial should warn every person testifying at the inquest 
who is accused or suspected that he is not required to give evi
dence incriminating himself, and that any statement or evi
dence he gives may be used against'him in the event of any 
further proceedings being instituted. If expert medical 
testimony is necessary, the commanding officer will, at the 
reql~st of the summary court-martial, direct a medical 
officer to make such examination of the body of the deceased 
as may be necessary and to appear as a witness at the inquest. 
The testimony of each witness will be reduced to writing, and 
will, except when stenographically reported, be subscribed 
by him, and' will be appended to the report of the inquest. 
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If the body of the deceased shows wounds or bruises such 
as to indicate or create suspicion that he came to his death 
by. violent means, it shall be the duty of the summary court
martial to ascertain with as much exactness as possible the 
precise nature of the wOl'nds or blows and the character of 
the instrument by which the wounds were inflicted; the per
son or persons by whom the fatal blow or blows were dealt j 
if there were any aiders or abettors; and such other particu
lars as may afford the means of drawing up, with the pre
cision required by law, the necessary charges and specifica
tions against the person or persons accused of the homicide. 

The summary court officer will render a written report of 
his investigation to the post or other commanding officer, 
which report will state his finding as to the cause of the death 
and the names of the persons criminally responsible therefor, 
if in his opinion there be any such. Such IZersons, though 
not subject to military law, may, if found at any post over 
which the United States has exclusive jurisdiction, be con
fined by the commanding officer for such time as may be neces
sary for their delivery to the civil authorities. If such per
sons are subject to military law and appear to be guilty of an 
offense not triable by court-martial, they will be confined by 
the commanding officer, who will immediately furnish the 
proper United States district attorney with a copy of the 
findings of the summary court officer. 

If the person over whose body the inquest is held is not 
identified as an officer or soldier, the report of the summary 
court-martial shall give a description of the deceased, which 
shall specify the name, if known, the apparent age, the sex, 
the color of the eyes and hair, and all marks or other par
ticulars which may assist in the identification of the person. 

NOTE.-For form of report of inquest see Appendilc26. 
484. REMOVAL OF CIVIL SUITs.-When any civil suit or 

criminal prosecution is commenced in any court of a State 
against any officer, soldier, or other person in the military 
service of the United States on account of any act done under 
color of his office or status, or in respect to which he claims 
any right, title, or authority under any law of the United 
States respecting the military forces thereof, or under the 
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law of war, such suit or prosecution may at any time berore 
the trial or final hearing thereof be removed for trial into th~ 

district court of the United States in the district where the 
same is pending in the manner prescribed in section 33 of the 
act entitled "An act to\ codify, revise, and amend the laws 
relating to the judiciary," approved March 3, 1911 (36 Stat. 
1097), and the cause shall thereupon be entered on the docket 
of said district court and shall proceed therein as if the cause 
had been originally commenced in said district court and the 
same proceedings had been taken in such suit or prosecution 
in said district court as shall have been had therein in said 
State court prior to its removal, and said district court 
shall have full power to hear and determine said cause. 
(A. W. 117.) 

485. OO:r.fPLAINTS OF WnoNGs.-Any officer or soldier who 
believes himseli wronged by his commarnding officer, and,. 
upon due application to such commander, is refused redress, 
may complain to the general commanding in the locality 
where the officer against whom the complaint is made is sta
tioned. The general shall examine into said complaint and 
take proper measures for redressing the wrong complained 
oT; and he shall, as ooon as possible, transmit to the Depart
ment of War a true statement of such complaint, with the 
proceedings had thereon. (A. W. 121.) 

486. ARTICLES OF 'VAR-WHEN EFFECTIVE.-Chapter II of 
the act of Congress entitled "An act to amend an act entitled 
'An act for making further and more effectual provision for the 
national defense, and for other purposes,' approved June 3, 1916, 
and to establish military justice," approved June 4, 1920, repeals 
section 1342 of the Revised Statutes of the United Stat~s and 
contains the Articles of War. It is provided by secti(ln 2 of the 
act cited that the provisions of Chapter IT of that act shall tal{e 
effect and be in force eight months after the approval of that 
act: Provided, That articles 2, 23, and 45 shall take effect 
immediately. 

SECTION IT. 

TRANSITORY PROVISION. 

487. PRIOR OFFENSES SUllJECTTO PREVIOUS LAW8.-It is 
provided by section 3 of the act of Congress entitled "An act to 
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amend an act entitled 'An act for making further and more 
effectual IJrovision for the national defense and for other pur
poses,' approved June 3, 1916, and to establish military justice," 
approved June 4, 1920, that all offemes committed and all penal
ties, forfeitures, fines, or liabilities incurred prior to the taking 
effect of Chapter II of that act, under any law embraced in or 
modified, changed, or repealed by Chapter II of that act, may be 
prosecuted, punished, and enforced in the same manner and with 
the same effect as if that act had not been passed. 

• 
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THE ARTICLES OF WAR., 
(CHAPTER n. ACT OF JUNE 4. 1920, 41 STAT. 787.) 

TABLE OF CONTENTS. 

I. PRELIMINARY PROVISIONS: 

Art. 1. Defillitions. 
Art. 2. Persons subject to military law. 

II.	 COURTS-MARTIAL: 

Art. 3. Courts-martial classified. 
(a) Oomposition-

Art. 4. Who may serve on courts-martiaL 
Art. 5. General courts-martial. 
Art. 6. Special courts-martial. 
Art. 7. Summary courts-martiaL 

(b) By whom appointed-
Art. 8. General courts-martial.
 
Art. 9. Special courts-martial.
 
Art. 10. Summary courts-martiaL
 
Art. 11. Appointment of trial judge advocates and counsel.
 

(0) Jllri.sdiction-
Art. 12. General courts-martiaL 
Art. 13. Special courts-martial. 
Art. 14. Summary courts-martial. 
Art. 15. Not exclusive. 
Art. 16. Officers, how triable. 

(d) Prooe(Zw'e-
Art. 17. Trial judge advocate to prosecute j counsel to de

fend. 
Art. 18. Challenges. 
Art. 19. Oaths. 
Art. 20. Continuances. 
Art. 21. Refusal or failure to plead. 
Art. 22. Process to obtain witnesses. 
Art. 23. Refusal to appear or test1f8. 
Art. 24. Compulsory self-incrimination prohibIted. 
Art. 25. Depositions-when admissible. 
Art. 26. Depositions-before whom taken. 
Art. 27. Courts of inqUiry-records of-when admissible. 
Art. 28. Certain acts to constitute desertion. 
Art. 29. Court to announce action. 
Art. 30. Closed sessions. 
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II. COURTS-MARTIAL-Continued. 
(d) Procedure--Continued. 

Art. 31. Method of voting.
 
Art. 32. Conternpts.
 
Art. 33. Records-general courts-martial.
 
Art. 34. Records-special and summary courts-marUal.
 
Art. 35. Disposition of records-General courts-martial.
 
Art. 36. Disposition of records--special and summary courts-


martial. 
Art. 37. Irregularities-,-effect of. 
Art. 38. President may prescribe rules. 

(e) Limitations upon prosecutions-
Art. 39. As to time.
 
Art. 40. As to number.
 

(f) Punishments-
Art. 41. Cruel and unusual punishments prohibit~d.
 

Art. 42. Places of confinement-when lawful.
 
Art. 43. Death sentence-when lawful.
 
Ai·t. 44. Cowardice; fraud; accessory penalty.
 
Art. 45. Maximum limits.
 

(g) Action by appOinting or superior attfh"rity
Art. 46. Action by convening authority.
 
Art. 47. Powers incident to power .to approve.
 
Art. 48. Confirmation-when required.
 
Art. 49. Powers incident to power to confirm.
 
Art. 50. Mitigation or remission of sentences.
 
Art. 50%. Review; rehearing.
 
Art. 51. Suspension of sentences of dismissal or death.
 
Art.52. Suspension of sentences.
 
Art. 53. Execution or remission; confinement in disciplin


ary barracks. 
III. PUNITIVE ARTICLES: 

(a) Enlistments,' muster; returns
Art. 54. Fraudulent enlistment.
 
Art. 55. Officer making unlawful enlistment.
 
Art. 56. False muster.
 
Art. 57. False returns-omission to render returns.
 

(b) Desertion,' absence without leave
Art. 58. Desertion.
 
Art. 59. Advising or aiding another to desert.
 
Art. 60. Entertaining a deserter.
 
Art. 61. Absence without leave.
 

(c) Disrespect " insubordination; mutiny-
Art. 62. Disrespect toward the President, Vice President, 

Congress, Secretary of War, governors, legisla
tures. 

Art. 63. Disrespect towaId superior officers.
 
Art 64. Assaulting or willfUlly disobeying superior officer.
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III. PUNITIVE. ARTICLEs-Continued. 
(c) Disrespect; insubordination; Mutiny-Continued. 

Art. 65. Insubordinate conduct toward noncommissioned 
officer. 

Art. 66. Mutiny or sedition. 
Art. 67. Failure to suppress mutiny or sedition. 
Art. 68. Quarrels; frays; disorders. 

(d) Arrest; confi,nement-
Art. 69. Arrest or confinement.
 
Art. 70. Charges; action upon.
 
Art. 71. Refusal to~~e-mld keep prisoners.
 
Art. 72. Report of prisoners received.
 
Art. 73. Releasing prisoner without proper authority.
 
Art. 74. Delivery of offenders to civil authorities.
 

(e) War offenses-
Art. 75. Misbehavior before the enemy.
 
Art. 76. Compelling commander to surrender.
 
Art. 77. Improper use of countersign.
 
Art. 78. Forcing a safeguard.
 
Art. 79. Captured property to be secured for public service.
 
Art. 80. Dealing in captured or abandoned property.
 
Art. 81. Relieving, corresponding With, or aiding the enemy.
 
Art. 82. Spies.
 

it) Miscellaneous crimes and offen'ses-
Art. 83. Military property-willful or negligent loss, damage, 

or wrongful disposition. 
Art. 84. Waste or unlawful disposition of military property 

issued to soldiers. 
Art. 85. Drunk on duty. 
Art. 86. Misbehavior of sentinel. 
Art. 87. Personal interest in sale of provisions. 
Art. 88. Intimidation of persons bringing provisions. 
Art. 89. Good order to be maintained and wrongs redressed. 
Art. 90. Provoking speeches or gestures. 
Art. 91. Dueling. 
Art. 92. Murder-rape. 
Art. 93. Various crimes. 
Art. 94. Frauds against the Government. 
Art. 95. Conduct unbecoming an officer and gentleman. 
Art. 96. General article. 

IV. COURTS OF INQUIRY: • 

Art.97. When and by whom ordered.
 
Art. 98. Composition.
 
Art. 99. Challenges.
 
Art. 100. Oath of members and recorder.
 
Art. 101. Powers; procedure.
 
Art. 102. Opinion on merits of· case.
 
Art. 103. Record of proceedings-how authenticated.
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V.	 MISCELLANEOUS PROVISIONS: 

Art. 104;. DrsctiFinary powers, of eonm1nndi~.g officers. 
Art. 105. IRJmies to property-redress of. 
Art. 106. Arrest of deserters by civil officials. 
Art. 107. Soldiers to make good time lost. 
Art. lOR Soldiers-separatioo from the' service. 
Art. 109. Oath of enUstmerrt. 
Art. 110. Certain articles to be read and e:x:ptained. 
Art. 111. Copy of record of trial. 
Art. 112. Effects of deceased persoos~dfspo&ition of. 
Art. 113. Inques-ts. 
Art. 114. Autho,rity to' ~dl!l!linister ontlls. 
Art. 115. Appointment of reporters and illterpreters. 
Art. 116.. PowerS! of assistant trial judge advocate and of 

assistant defense counsel.
Art. 117. Reltl()val of dviL suits. 
Art. 118. Offieers-sepl1l!'atiorr from service. 
Art. 119. Rank and preeed~nce among Regulars, Militia, 

and Volunteers. 
Art. 120. Co:mmaIJ.d wheR difJierent corps or commands hap

pen to join. 
Art~ 121. Complaints of wroogs. 

NUMBERING OF ARTICLES OF WAR-CODE OF 1920 AND EARLIER. 
CODES. 

The present Articles of War are herein referred to as the Code 
of 1920. 

(a) Code of 1920 and coile af 1916. 
The Code of 1920 retains the numbering of the Articles of 

War contained in the code of I91e, except that: 
(1)	 Articie 29 of the code of 1916 is the second para

graph of article 28 of the co-de of 1920. 
(2)	 Article 29 of the code of 1920 is new. (" Court to 

annOUlIce action."! 
(3)	 Al:ticle 50-!i; of code of 1920 is new. (" Review; re

hearing.") 
NOTE.-Tlle following articles contain n~w matter of substance not 

in Articles of 19113 or omit similar matter which was therein: 

-' 2 
4 
& 
6
8 

11-19 

21 
23 
24 
27 

28--33 
36

38 
4Q--43 
~5-50 

50~ 
52 
66 

&7 
DS--70 

71i 
76
81 
j/3 

94 
1O~ 
112 
116
I1~ 
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Articles not"appearing in the above list are either Identical with the 
corresponding articles in the Code of 1916 or merely differ in details 
not affecting the substance (e. g., the word" trial" hM been inserted 
In several sections before the words "judge advocate" for the sake 
of clarity). 

(b) The relationship of the numbering of the articles in the 
code of 1916 to the prior code of 1874 and its yarious amend
ments is shown in the following table: 

TABLE SHOWING NUMBERS OF ARTICLES IN 
1B74 AND AMENDMENTS (OLD CODE), AND OF 
ING ARTICLES IN THE CODE OF 1916. 

OLD CODE AND CODE OF 1916. 

IOld 
number. 

Code of 
1916. 

Old 
number. 

Code of 
1916. 

1 
2 .. iOg; iio" 32 

33 
61 
61 

3 55 34 61 
4 108 35 61 
5 56 36 ........... 
6 
7 

56 
57 

37 
38 '··'4i;a.f· 

8 57 39 86 
9 79 10 61 

10 .... -_ ..... 41 75 
11 
12 ······'56.. 42 

43 
75 
76 

13 56 44 77 
14 56 45 81 
15 83 46 81 
16 84 47 58 
17 8{ 48 107 
Hi Ifl 49 28 
19 62 50 29,60 
20 63 51 59 
21 64 52 - .......... 
22 66 53 .... - ..... -
23 67 M 89,105 
21 68 55 89,105 
25 90 56 88 
26 91 57 78 
27 91 58 92,93 
28 91 59 74 
29 121 60 2,94 
30 121 61 95 
31 61 62 93,96 

THE CODE OF 
CORRESPOND

Old Code of 
number. 1916. 

I 

96 43 
97 ~2 
98 41 
99 118 

100 44 
101 ·······40··102 
103 39 
104 46 
105 48 
106 4S 
107 48 
108 48 
100 46 
111 51 
112 50 
113 35 
114 111 
115 97 
116 98 
117 100 
U8 101 
119 102 
120 103 
121 27 
122 120 
124 119 
125 112 
126 112 
127 112 
128 110 

Old 
nwnbcr. 

63 
64 
65 
66 
67 
68 
69 
70 
71 

172 
173 

74 
'75 

76 
77 
78 
79 

181 
'82 
183 

84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
95 

Code of 
1916. 

2 
2 

69 
69 
71 
72 
73 
70 
70 
8 
8 

11 
5 

········4.. 
4 

16 
6,9,13 
6,9,13 
13,14 

19 
10 
32 

...........
 
18 
21 
17 
25 
19 

20,70 
31 

1 Old itrtieles 72, 73, 75, 81, 82, Rnd 83 were replaced by the act of Mar. 2. 1913 (37 Stat., 723), 
effective July I, 1913. 

NOTE.-The Code of 1920 (except arts. 2, 23, and 45, whtch took 
effect on June 4, 1920) becomes effective on February 4, 1921. 

ARTICLES OF WAR. 

These new Articles of 'Val' comprise, as above stated, the substance 
of the former Articles of War, as revised by the act approved August 
29, 1916 (39 Stat. 610), referred to as the Code of 1916, as amended 
by the acts of CongTesS approved July 9, 1918 (40 Stat. 882), with 
reference to articles 52, 53, and 57; February 28, 1019 (40 Stat. 
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1211), with reference to article 50; and November 19, 1919 (41 Stat. 
356), with reference to article 112; all of ,,;hich were repealed by the 
present code (see sec. 4, Chap. II, act of June 4,1920; 41 Stat. 812). 

The existing amendments to the Code of 1916 as- set forth in the 
acts approved July 9, 1918 (arts. 52, 53, 57), February 28, 1919 (art. 
50), and November 19, 1919 (art. 112), are printed in italics, and the 
changes made by the Code of 1920 are printed in bold-faced type. 
The matter existing as contained in the Code of 1916 is I}linted in 
the ordinary roman type. 

'Vhere matter appearing in a former article has been omitted in the 
new article, reference is made thereto in a note following the new 
article, and where the new article is so changed in substance or form 
that it is impossible clearly to indicate the changes in this matter, the 
old article, or as much of it as necessary, is reproduced in the note. It 
is therefore possible in every case where the former article, as it existed 
immediately prior to the taking effect of the Code of 1920, is not given 
in a note, to reconstruct the same by omitting the matter in bold-faced 
type in the new article and making the changes to the remaining text 
called for by the note. 

The article numbers in the new code correspond to those of the Code 
of 1916, except that, as above stated, article 29, Code of 1916, is in 
new article 28, and articles 29 and 50!, Code of 1920, are entirely 
new. 

An index follows the text of the articles. 

An Act To amend an Act entitled "An Act for making further and 
more effectual provision for the national defense, and for other 
purposes," approved June 3, 1916, and to establish military..justice. 

Be it enacted by the Senate and IIouse of Representatives 
of the United States of Amm'ica in Oongress assembled. 

* * • * * * 
CHAPTER II. 

The articles included in this section shall be known as the 
Articles of War and shall at all times and in all places govern 
the armies of the United States. .. 

1. PREUIIHNARY PROVISIONS. 

ARTICLIJ 1. DEFINITIONs.-The following words when used 
in these articles shall be construed in the sense indicated in 
this article, unless the context shows that a different sense is 
intended, namely: 

(a) The word "officer" shall be construed to refer to a. 
commissioned officer; 
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THE ARTICLES OF WAR. ART. 2 

(b) The word "soldier" shall be construed as including 
a noncommissioned officer, a private, or any other enlisted 
man; 

(c) The word" company" shall be understood as includ
ing a troop.or battery; and 

(d) The word" battalion" shall be understood as includ
ing a squadron. 

ART. 2. PERSONS SUBJECT TO MILITARY LAw.-The follow
ing persons are subject to these articles and shall be under
stood as included in the term" any person subject to military 
law," or "persons subject to military law," whenever used in 
these articles: Provided, That nothing contained in this Act, 
except as specifically provided in' Article 2, subparagraph 
(c), shall be construed to apply to any person under the 
United States naval jurisdiction unless otherwise specifically 
provided by law. 

(a) All officers, members of the Army Nurse Corps, warrant 
officers, Army field clerks, field clerks Quartermaster Corps, and 
soldiers belonging to the Regular Army of the United States; 
all volunteers, from the dates of their muster or acceptance 
into the military service of the United States; and 
all other persons lawfully called, drafted, or ordered into, or 
to duty or for training in, the said service, from the dates 
they are required by the terms of the call, draft or order to 
obey the same; \ 

(b) Cadets; 
(c) Officers and soldiers of the Marine Corps when de

tached for service with the armies of the United States by 
order of the President: Provided, That an officer or soldier 
of the Marine Corps when so detached may be tried by mili
tary court-martial for an offense committed against the laws 
for the government of the naval service prior to his detach
ment, and for an offense committed against these articles he 
may be tried by a naval court-martial after such detachment 
ceases; 

(d) All retainers to the camp and all persons accompany
ing or serving with the armies of the United States without 
the territorial jurisdiction of the United States, and in time 
of war all such retainers and persons accompanying or serv
ing with the armies of the United States in the field, both 
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within and without the territo:rial j,urisc1ictron ,of the United 
States, though not ·otherwise subject ·to these articles; 

(e) All persons under sentence adj udged by courts
Jl1:adial; 

(f) All persons admitted into the Regular ArillY Soldiers' 
Home at vVashu1:gton, District of Columbia. 

This article became etrcctivo on June 4, 1920. 

II. COuRTS-MARTIAL. 

ART. ,so 'COIDl.TS-MARTIAl, CLASSIFIiED;-Coill'ts"mar.tialshali 
:be 'o1thl'Be :kinds, namely: 

First, generIil courts-martial; 
Second, special ·courts-martial;lrnd 
Third, summary courts-martial. 

A. COMPOSITION. 

ART. 4. Wn01l'IAYSTI'RVEO'N COU-TITS-MARTIAL.-Al1 officers 
in the military service of the United States, and officers of 
the !VIarine :Corps when detached TOT 'Service with the Army 
byo'l'deroI the President, shall be competent tosen'e on 
conrtscmartialfor the trialoT allY persons who may -taw
fully be brought before such courts for trial. 'When 'appoint
ingcourts-cmartial tbe appointing' aut1wl~ity shall detail as memo 
'ber-stl1ereof theseo':fficers 'of thecummana Who, in'his opinion, 
are best qualified for the duty by reason of ag'e! trainhlg, 'exp'eri
ence, and judicial temperament; and officers having less iJlan 
'two yeaTS' 'Service 'shall not,if it 6al1 be 'avoid'ed without maui
fest injury to the servic'e,he appointed as memaers of courts
martial in excess of theminoritymembeTshiJ:l tlli!TCo'f.. 

.A:RT. 5. GEl-mEAL COUilTS-MATITIAL.-Ge11cral courts-martial 
may consist of any number of'office!'s not less tnan five. 

Al't. '5, Code of HllG, read following word ': officers": "from fin to thirteen, 
l<Dclrusive; ibut ·they shall not consist of less than thtrteen, wllen thutnumber 
can ~becon.yened without manifest injul'y to the service." 

ART. 6. SI'ECIAL COURTS-:i\'IARTIAL.-Special courts-martial 
may consist Diany number of officers not less than three. 

Art. 6, Colle ·of 1:91'6, Tead fonowing 'word ''''officers "': "-frOID 'three to ,five. 
.inclusive." 

ART. 7. SUMMARY COURTS-l\f:ARTIAL.-A summary COUT.t
marti:al shall consist of one officer. 
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B. BY WHOM APPOINTED. 

ART. 8. GENERAL COURT-:M:ARTIAL.-The President of the 
United States, the commanding officer of a territorial division 
or department, the Superintendent of the Military Academy, 
the commanding officer oian army, an army corps, a division, 
or a separate brigade, and, when empowered by the President, 
the commanding officer of any district or of any force or body 
of troops may appoint general courts-martial; but when any 
such commander is the accuser or the prosecutor of the per
son or persons to be tried, the court shall be appointed by su
perior competent authority, and no officer shall be eligible to 
sit as a member of such court when he is the accuser or a wit
ness for the prosecution. 

The authority appointing a general court-martial shall detail 
as one of the members thereof a law member, who shall be an 
officer of the Judge Advocate General's Department, except that 
when all officer of that department is not available for the pur
pose the appointing authority shall detail instead an oflicer of 
some other branch of the service selected by the appointing au
thority as specially qualified to perform the duties of law mem
ber. The law member, in addition to his duties as a member, 
shall perform such other duties as the J.>residentmay by regula
lations prescribe. 

ART. 9. SPECIALCOURTS-1IfARTIAL.-The commanding officer 
of a district, garrison, f01't, camp, or other place where 
troops are on duty, and the commanding officer of a brigade, 
regiment, detached battalion, or other detached command 
may appoint special courts-martial; but when any such com
manding officer is the accnser or the prosecutor of the person 
or persons to be tried, the court shall be appointeu by su
1)e1'ior authority, and may in any case be appointed by su
perior authority when by the latter deemed desirable; and 
no officer shall be eligible to sit as a member of such court 
when he is the accuser or a witness for the prosecution. 

Am'. 10. SUlIflIfARY COURTS-JYIARTIAL.~The commanding of
ficer of a gari-ison, fort, camp, or other place where troops 
are on duty, and the commanding officer of a regi.ment, de
tached battalion, uetached company, or other detachment may 
appoint summary courts-martial; but such summary courts
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martial may in any case be appointed by superior autliority 
when by the latter deemed desirable: Provided, That when 
but one officer is present with a command he shall be the sum
mary court-martial of that command and shall hear and de
termine cases brought before him. 

ART. 11. ApPOINT$[EN'l' OF TRIAL JDDGE ADVOCATES AND 
COUNSEL.-For each general or special court-ma,rtial the 
authority appointing the court shall appoint a trial judge 
ad vocate and a defense counsel, and for each general court
martial one or more assistant trial judge advocates and one 
or more assistaiit defense counsel when necessary: Provided, 
h01/Jever, That no officer who has acted as memher, trial judge 
advocate, assistant trial judg'e advocate, defense counsel, or as
sistant defense counsel in any case shall subsequently act as staff 
judge advocate to the reviewing or confirming authority upon 
the same case. 

C. JURISDICTION. 

ART. 12. GENERAL COURTS-:MARTIAL.-General courts-mar
tial shall have power to try any person subject to military 
law for any crime or offense made punishable by these arti
cles, and any other person who by the law of war is subject 
to trial by military tribunals: Provided, That no officer shall 
be brought to trial before a general court-martial appointed 
by the Superintendent of the Military Academy: Provided 
further, That the officer competent to appoint a general court
martial for the trial of any particular case may, when in his 
judgment the interest of the service shall so require, cause any 
case to be tl'ied by a special court-martial notwithstanding the 
limitations upon the jurisdiction of the special court-martial as 
to offenses set out in article 13; but the limitations upon jurisdic
tion as to persons and upon punishing power set out in said ar· 
ticle shall be observed. 

Am'. 13. SPECIAL COURTS-MARTIAL.-Special courts-martial 
shall have power to try any person subject to military law 
for any crime or offense not capital made punishable by 
these articles: Provided, That the President may, by regu
lations, except from the jurisdiction of special courts-martial 
any class or classes of persons subject to military law. 
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Special courts-martial shall not have power to adjudge 
confinement in excess of six months, nor to adjudge forfei
ture of more than two-thirds pay per month for a period of not 
exceeding six months. 

Art. 13, Code of 1916, read as follows: 
"ART. 13. SPECIAL COURTS-MARTI.... L. - Special courts-martial shall have 

power to try any person subject to milita ry law, except an officer, for any 
crime or offense not capital made punishallJe by thcse articles: Prov·ided, That 
lhe I'l'esident may, by regulations, wbich lle may modify from time to time. 
exccllt from the jurisdiction of special courts-martial any class or classes of 
persons sUbject to military law. 

"Spedal courts-martial shall not have power to adjudge dishonorable dis
charge, nor confinement in excess of t=;ix months, nor to adjudge forfeiture of 
morc than six months' pay." 

ART. 1'l:. SUI,IlIIARY COURTS-iIIARTIAL.-Summary courts
martial shall have power to try any person subject to mili
tary law, except an officer, a member of the Army Nurse Corps, 
a warrant officer, an Army field clerk, a field clerk Quartermaster 
Corps, a cadet, or a soldier holding the privileges of a certifi
cate of eligibility to promotion, for any crime or offense not 
capitaJ made punishable by these articles: Provided, That 
noncommissioner officers shall not, if they object thereto, be 
brought to trial before a summary court-martial without 
the authority of the officer competent to bring them to trial 
before a general court-martial: Provided further, That the 
President may, by regulations, except from the jurisdiction 
of summary courts-martial any class or classes of persons 
subject to military law. 

Summary courts-martial shall not have power to adjudge 
confinement in excess of one month, restriction to limits for 
more than three months, or forfeiture or detention of more than 
two-thirds of one month's pay. 

The words " which be may modify from time to time," whicb followed the 
word I'regulations," in the second provi~o of the first, paragraph, have been 
omitted. The second paragraph of art. 14, Corle of 1916, read as follows: 

.. Summary courts-martial sball not have power to adjudge confinement In 
excess of three months, nor to adjudge the forfeiture of more tban three 
months' pay: Provided, That wben the summary court officer is also the com
mauding officer no sentence of such summary court-martial adjudging confine
ment at bard labor or forfeiture of pay, or both, for n period in excess of one 
month shall be carried into execution nntil the same shall have been approved 
by superior autbority.H 

ART. 15. JURISDICTION NOT EXCLUSlvE.-The provisions 
of these articles conferring jurisdiction upon courts-martial 
shall not be construed as depriving military commissions, 
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provost courts, or ,other military tribunals of concurrent 
jwrisdiction in respect oIoffenders or offenses that by statute 
or by the law of war be triable by such military commis
sions, proYost courts, or other military tribunals. 

The word .. lawfnlly" appeared in the former article, preceding the word 
H tdable." 

ART. 16. OF:EIOERS; HOW TRUBLE.-Officers shall be triable 
only by general and special cDurts"martial, and in no case 
shall an officer, when it can be avoided, be tried by officers 
inferior to him in rank. 

D. PROCEDURE. 

ART. 17. TRIAL JUDGE ADVOCATE TO PROSECUTE; COU1>JSEL 
~O DEFEND.-----':'The trial judge advocate of a general or spe
cial court-martial shall prosecute in the name of the United 
States, and shall, under the direction-of the court, prepare 
the record of its proceedings. The accused shall have the 
right to be represented in his defense before the court by coun
sel of his own selection, civil counsel if.he so provides, or mili' 
tary if such counsel be reasonably av.ailable, otherwis.eby the 
defense .counsel duly appointed Jor the court pursuant to article 
11. Should the a:ccused have counsel of his own selection, the 
defense counsel and assistant defense counsel, if any, of the court, 
shall, if the accused so desires,act as his associate counsel. 

:Article 17, Code of 1916, I'ead as .follows: 
.. Au>r. 17. JUDGE ADVOCATE TO PROSECUTE,-The judge advocate Of ageD· 

erai ,or special conrtcmaTtial shall In'oseeute in the 'name of the United States, 
and shall, under the direction of the court, prepare the record of its proceed· 
Ings. 'The accnsea shall have the right to be represented before the court by 
counsel of his own selection for his defense, if such counsel be ,,',easonably 
a 'faHable, but should he, for any reason, be unrepresented by counsel, the 
jndge atlvocate sballfrom time to time thrc.ughaut the ,proceedings advise the 
accused of hili legal "ltghts.'· 

ART. 1'8. CHALDENGEs.-Members of a general or special 
court7martia1 maybe challenged by the accused or the trial 
jUl1ge ndvooute for cause stated to the conrt. The -court shall 
determine the relev:ancy -and validity thereof,and :shall 1Iot 
reeeive a challenge to more than one member 'at atime. C:hal· 
lengesby the trial judge Bidvo'Ofrt-e sh~nordinal'i1y be presented 
and 'dediled 'before 'those by theacrcused al'e'offered. Each side 

498 



14 

THE ARTICLES OF WAR. AnT. 19 

shall be entitled to one perempt(}ry challenge; but the law memo 
bel' of the C()urt shall not be challenged except for cause. 

The words " but only" appeared in tlre fOl'lIlier article, preceding the words 
for cause" in the first sentence. 

ART. 19. OATlIs.-The trial judge advocate of a general or 
special court-martial shall administer to the members of the 
c,ourt, before they proceed upon any trial, the following oath 
or affirmation: " You, A. B., do swear (or affirm) that you 
will well and truly try and deter:rnine, according to the evi
dence, the matter now before you, between the United States 
of America and the person to be tried, and that you will duly 
administer justice, without partiality, favor, or affection, 
according to the provisions of the rules and articles for the 
government of the armies of the United States, and if any 
doubt should arise, not explained by said articles, then ac
cording to your conscience, thB best of your understanding, 
and the custom of war in like cases; and you do further swear 
(or affirm) tP.,at you will not divulge the findings or sentence 
of the court until they shall be published by the proper au
thority 01' duly RJ:l..!UlUllCed by the court, except to the trial 
judge rudvocate and assistant trial judge advocate; neither 
will you disclose 01' discover the vote or opinion of any par
ticular m-ember of the court-martial upon a challenge or upon 
the fi:adings 01' se:atence, unless required to give evidence 
thereof as a witness by a court or fustice in due courSe of law. 
So hclp you God." 

'YVhen the oath or affirmation has been administered to the 
members of a general or special court-martial, the president 
of the court shall administer to the trial judge advocate and 
to each assistant trial judge advocate, if any, an oath or 
afflrmat~O'fl. in the following form: " You A.. B., do swear (01." 

affirm) that you will faithhLly and impartially perform the 
duties (}f a trial ~udge advGcate, and will not divulge thB find
ings or sentence of the court to any but the proper authority 
until they shall be duly disclosed. So help you God." 

All persons who give evidence before a court-martial shall 
be examinooOll oath or affirmation in too following form: 
" You swear (or affirm) that the evidence you shall give in 
the case now in hearing shall be the truth, the whole truth, 
and nothing but the truth. So help you God." 
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Every reporter of the proceedings of _a court-martial shall, 
before entering upon his duties, make oath or affirmation in 
the following form: "You swear (or affirm) that you will 
faithfully perform the duties of reporter to this court. So 
help you God." 

Every interpreter in the trial of any case before a court· 
martial shall, before entering upon his duties, make oath or 
affirmation in the following form: " You- swear (or affirm) 
that you will truly interpret in the case now in hearing. So 
help you God." 

In case of affirmation the closing sentence of adjuration 
will be omitted. 

Tbe words" by the same," concluded the first sentence of the second para
graph Of the former article. 

ART. 20. CONTINUANCES.-A court-martial may, for rea
sonable cause, grant a continuance to either party for such 
time and as often as may appear to be just. 

ART. 21. REFUSAL OR FAILURE TO PLEAD.-vVhen an accused 
arraigned before a court-martial fails or refuses to plead, or 
answers foreign to the purpose, or after a plea of guilty makes 
a statement inconsistent with the plea, or when it appears to the 
court that he entered a plea of guilty improvidently or through 
lack of understanding of its meaning and effect, the court shall 
proceed to trial and judgment as if he had pleaded not guilty. 

Art. 21, Code of 1916, read as follows: 
" ART. 21. REFUSAL TO PLEAD.-When the accused, arraigned before Il court

martial, from obstinacy and deliberate de~ign stands mnte or answers foreign 
to tbe purpose, the court mllY proceed to trial and judgment as if he had 
pleaded not guilty." 

ART. 22. PROCESS TO OBTAIN WITNESSEs.-Every trial judge 
advocate of a general or special court-martial and every sum
mary court-martial shall have power to issue the like process 
to compel witnesses to appear and testify which courts of the 
United States, having criminal jurisdcition, may lawfully 
issue; but such process shall run to any part of the United 
States, its Territories, and possessions. 

ART. 23. REFUSAL TO APPEAR on TESTIFy.-Every person not 
subject to military law who, being duly subpc.enaecl to appear 
as a witness before any military court, commission, court of 
inquiry, or board, or before any officer, military or civil, 
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designated to take a deposition to be read in evidence before 
. such court, commission, court of inquiry, or board, willfully 
neglects or refuses to appear, or refuses to qualify as a wit
ness, or to testify, or produce documentary evidence which 
such person may have been legally subpamaed to produce, 
shall be deemed guilty of a misdemeanor, for which such per
son shall be punished on information in the district court of 
the United States or in a court of original criminal jurisdic
tion in any of the territorial possessions of the United States, 
jurisdiction being hereby conferred upon such courts for 
such purpose; and it shall be the duty of the United States 
district attorney or the officer prosecuting for the Govern
ment in any such court of original criminal jurisdiction, on 
the certification of the facts to him by the military court, 
commission, court of inquiry, or board, to file an information 
against and prosecute the person so offending, and the pun
ishment of such person, on conviction, shall be a fine of not 
more than $500 or imprisonment not to exceed six months, or 
both, at the discretion of the court: Provided, That the fees _ 
of such witness and his mileage, at the rates allowed to wit
Hesses attending the courts of the United States, shall be duly 
paid or tendered said witness, such amounts to be paid out 
of the appropriation for the compensation of witnesses: 
Provided further, That every person not subject to military law, 
who before any court-martial, military' tribunal, or military 
board, or in connection with, or in relation to any proceedings 
or investigation before it or had under any of the provisions of 
this act, is guilty of any of the acts made punishable as offenses 
against public justice by any provision of chapter 6 of the Act 
of March 4, 1909, entitled" An Act to codify, revise, and amend 
the penal laws of the United States" (volume 35, United States 
Statutes at Large, page 1088), or any amendment thereof, shall 
be punished as therein provided. 

This article became effective on June 4, ] 920.
 

ART. 24. COMPULSORY SELF-INCRIMINATION PROHIBITED.


No witness before a military court, commission, court of in
quiry, or board, or before any officer conducting an investiga
tion, or before any officer, military or civil, designated to take 
a deposition to be read in evidence before a military court, 
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commISSIOn, court of inquiry, or board, or before an officer 
conducting an investigation, shall be compelled to incriminate 
himself or to answer any question the answer to which may 
tend to incriminate him, or to answer any question not ma
terial to the issue when such answer might tend to degrade 
him. 

Art. 24, Code of 1916, read as follows: 
u AIlT. 24. COMPULSORY SELF-INCRIMINATION PItOIIITIITED.-No witness be

fore a military court, commission, court of inquiry, or board, or before nu, 
officer, military or civil, designated to take a deposition to be read in evidence 
before a military court, COUIIDissioD, court oE inquiry, or bonnl, shall I..,e com~ 

pelled to incriminate himself or to answer any questions which may tend to 
incriminate 01' degl"ade him." 

AnT. 25. DEPOSITIONS-WIIEN ADMISSIBLE,-A duly au
thenticated deposition taken upon reasonable notice to the 
opposite party may be read in evidence before any military 
court or commission in any case not capital, or in any pro
ceeding before a court of inquiry or a military board, if 
such deposition be taken when the witness resides, is found, 
or is about to go beyond the State, Territory, or District in 
which the court, commission, or board is ordered to sit, or 
beyond the distance of one hundred miles from the place of 
trial or hearing, or when it appears to the satisfaction of the 
court, commission, board, or appointing authority that the 
witness, by reason of age, sickness, bodily infirmity, im
prisonment, or other reasonable cause, is unable to appear 
and testify in person at the place of trial or hearing: Pro
vided, That testimony by deposition may be adduced for the 
defense in capital cases. 

ART. 26. DEPOSITIONS-BEFORE WHOM TAKEN.-Depositions 
to be read in evidence before military courts, commissions, 
courts of inqury, or military boards, or for other use in mili
tary administration, may be taken before and authenticated 
by any officer, military or civil, authorized by the laws of the 
Unted States or by the laws of the place where the deposition 
is taken to administer oaihs. 

ART. 27. COURTS OF INQUIRy-RECOHDS OF, WHEN ADMIS
SIBLE.-The record of the proceedings of a court of in
quiTy may, with the consent of the accused, be read in evi
dence before any court-martial or military commission in 
any case not capital nor extending to the dismissal of an 
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officer, and may also be read in evidence in any proceeding 
before a court of inquiry or a military board: Provided, 
That such evidence may be adduced by the defense in capital 
cas~s or cases extending t.o the dismissal of an officer. 

Am'. 28. CERTAIN ACTS TO CONSTITUTE DESERTION.
Any officer who,having tendered his resignation and prior 
to due notice of the acceptance of the same, quits his post or 
proper duties without leave and with intent to absent him
self permanently therefrom shall be deemed a deserter. 

Any soldier who, without having first received a regular 
discharge, again enlists in the Army, or in the militia when 
in the service ofthe United States, or in the Navy or Marine 
Corps of the United States, or in any foreign army, shall be 
deemed to have deserted the service of the United States; and 
where the enlistment is in one of the forces of the United 
States mentioned above, to have fraudulentl}' enlisted therein. 

Any person subject to military law who quits his organiza
tiem or place of duty with the intent to avoid hazardous duty or 
to shirk important service shaH be deemed a deserter. 

The first paragraph is the same as art. 28, Code of 1916, except that the 
former title of that article was WResignation without acceptance does not 
rcleaso officer." TI,e second paragraph is the same ·as ,art. 29, Cocle of 1916. 
The third paragraph is new... 

AR'f. 29. COURT TO ANNOUNCE ACTION.-Whenever the 
court has acquitted the accused upon all specifications and 
charges, the court shall at once announce such result in open 
court. Under such regulations as the President may prescribe, the 
findings and sentence in other cases may be similarlyannonllced. 

ART. 30. CLOSED SESSIONS.-vVhenever agel1eral or special 
court-martial shall sit in closed session, the trial judge advo
cate and the assistant trial judge advocate,if any, shall with
draw; and when their assistance in referring to the recorded 
evidence is required, it shall be obtained in open court, and in 
the presence of the accused a;nd of his counsel, if there be any. 
Th~ words "their legal adv.ice 01''' a.ppeared in the ·fol'mer artiole, follow

ing the word j~ when." 

ART. 31. METHOD OF VOTING.-Voting by members of a gen
eral or specialcomt-martial ,upon questions of challenge, 011 the 
:findings, and on the sentenue shall be by secret written ballot. 
The junior member of the court shall in each case count the votes, 
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which count shall be checked by the president, who will forth
with announce the result of the ballot to the members of the 
court. The law member of the court, if any, or,if there be no 
law member of the court, then the president, may rule in open 
court upon interlocutory questions, other than challenges, aris
ing iiuring the proceedings: P-rovided, That unless such ruling 
be made by the law member of the court if any member object 
thereto the court shall be cleared and closed and the question 
decided by a majority vote, viva voce, beginning with the junior 
in rank: And provided further, That if any such ruling be 
made by the law member of the court upon any interlocutory 
question other than an objection to the admissibility of evidence· 
offered during the trial, and any member object to the ruling, 
the court shall likewise be cleared and closed and the question 
decided by a majority vote, viva voce, beginning' with the junior 

. in rank: Provided further, however, That the phrase, " objec
tion to the admisi:libility of evidence offered during the trial," 
as used in the next preceding proviso hereof, shall not be con
strued to include questions as to the order of the introduction 
of witnesses or other evidence, nor of the recall of witnesses for 
further examination, nor as to whether expert witnesses shall be 
admitted or cailed upon any question, nor as to whether the 
court shall view the premises where an ~ffense is alleged to have 
been committed, nor as to the competency of witnesses, as, for 
instance, of children, witnesses alleged to be mentally incom
petent, and the like, nor as to the insanity of accused, or 
whether the existence of mental disease or mental derangement 
on the part of the accused has become an issue in the trial, or 
accused required to submit to physical examination, nor whether 
any argument or statement of. counsel for the accused or of the 
trial judge advocate is improper, nor any ruling in a case involv
ing military strategy or tactics or correct military action; but, 
upon all these questions arising on the trial, if any member ob
ject to any ruling of the law member, the court shall be cleared 
and closed and the question decided by majority vote of the 
members in the manner aforesaid. 

Art. 31, Code of H1l6, read as follows:
 
" AnT. 31. OnDER OF VOTII'G.-Membel's of·a general or spedal court-martial,
 

In giving tbeir votes, sball begin witb tbe junior in rank." 
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ART. 32. CONTEMPTS.-A military tribunal may punish as 
for contempt any person who uses any menacing words, signs, 
or gestures in its presence, or who disturbs its proceedings 
by any riot or disorder: Provided, That such punishment shall 
in no case exceed one month's confinement, or a fine of $100, or 
both. 

Art. 32, Code of 1916, read as follows: 
"ART. 32. CONTElMPTS.-A court-martial may punish at discretion, subject 

to the limitations contained in article fourteen, any person who uses any 
menacing words, signs, 0.1' gestures in its presence, or who disturbs its pro
ceedings by any riot or disorder." 

ART. 33. RECORDS-GENERAL COURTS-MARTIAL.-Each gen
eral court-martial shall keep a separate record of its pro
ceedings in the trial of each case brought before it, and such 
record shall be authenticated by the signature of the presi
dent and the trial judge advocate; but in case the record can 
not be authenticated by the president and trial judge advocate, 
by reason of the death, disability, or absence of either or both 
of them, it shall be signed by a member in lieu of the president 
and by an assistant trial judge advocate, if there be one, in 
lieu of the trial judge advocate; otherwise by another member 
of the court. 

Art. 3&, Code of 1916, following the semicolon, read as follows: 
" but in case the record can not be authenticated by the judge advocate, by 

reason of his death, disability, or absence, it shall be signed by the president 
and an assistant judge advocate, if any; and if there be no assistant judge 
advocate, or in case of his death, disability, or absence, then by the presiuent 
and one other member of the court." 

ART. 34. RECORDS-SPECIAL AND SUl\UIARY COURTS-lIIAR
TIAL.-Each special court-martial and each summary court
martial shall keep a record of its proceedings, separate for 
each case, which record shall contain such matter and be 
authenticated in such maImer as may be required by regll
lations which the President may from time to time prescribe. 

ART. 35. DISPOSITION OF RECORDS-GENERAL COURTS-MAR
TIAL.-The trial judge advocate of each general court-mar
tial shall, with such expedition as circumstances may permit, 
forward to the appointing authority or to his successor in 
command the original record of the proceedings of such 
court in the trial of each. case. All records of such proceed

505 



AnT. 36 APPENDIX 1. 

ings shall, after having been acted upon, be transmitted to 
the Judge Advocate General of the Army. 

The word "finally" appeared in the former article, precciling the word 
,. acted." 

ART. 36. DISPOSITION OF IlECOIlDS-SPECIAL AND BUlYIJHARY 
COURTS-:MATITIAL.-After having been acted upon by the officer 
appointing the court, or by the officer commanding for the 
time being, the record of each trial by special court-martial 
and a report of each trial by summary court-martial shall 
be transmitted to such general headquarters as the President 
may designate in regulations, there to be filed in the office 
of the judge advocate. When no longer of use, records of 
summary courts-martial may be destroyed. 

The worus .. special aTIlI" appeared In the former article, preceding the 
word "summary" in the last sentence. 

AUT. 37. IRImGVLARITIEs-EFFECT of.-The proceedings of 
a court-martial shall not be held invalid, nor the findings or 
sentence disapproved, in any case on the gTound of improper 
admission 01' rejection of evidence or for' any error as to any 
matter of pleading or procedure unless in the opiniQn or the 
reviewing or confirming authority, after an examination of 
the entire proceedings, it shall appear that the error com
plained of has inj uriously affected the substantial rights of 
an accused: Provided, That the act or omission upon which 
the accused has been tried constitutes an offense denounced 
and made punishable by one or more of these articles: Pro
vided fttrther, That the omission of the words" hard labor" 
in any sentence of a conrt-martial adjudging imprisonment 
or confinement shall not be construed as depriving the au
thorities executing such sentence of imprisonment or confine
ment of the power to require hard labor as a part of the 
punishment i.n any case where it is authorized by the Execu
tive order prescribing maximum punishments. 

ART. 38. PRESIDENT MAY PRESCTIIBE RULEs.-The President 
may, by regulations, which he may modify from time to 
time, pTescribe the proceedure, including modes of proof, in 
cases before courts-martial, courts of inquiry, military com
missions, and other military tribunals, which regulations 
shall, in so far as he shall deem practicable, apply the rules of 
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evidence g'enerally recognized-in the trial of criminal cases in 
the districtcourt.g of the United States: Provided, Thatnoth
ing contra:r:y to or inconsistent with these articles shall be 
so prescribed: Provided further, That all rules made in pur
suance of this article shall be laid be.£ore the Congress 
annually. 

E. LIMITATIONS UPONPnOSEGUTIONS. 

AUT. 39. As TO TIJlIE.-Except for desertion committed in 
time of war, or for mutiny or murder, no person subject to 
military law shall be liable to be tried or punished by a 
court-martial for any crime or offense committed more than_ 
two years before the arraignment of such person: Pro1Jided, 
That for desertion in time of peace or for any crime or oifense 
punishable under articles ninety-three and ninety-four of 
this code the period of limitations upon trial and punishment 
by court-martia:l shall be three years: Pro1Jided further, That 
the period oianyabsencc'of the :accused from the jurisdiction 
of the United States, and .also any period during which by 
Teasonof some manifest impediment the accused :shall not 
have been amenable to military justice, shall beexduded in 
computing the 'aforesaid periods of limitation: And provided 
further, That this article shall ;not havetheeifeet to authorize 
the trial or ;punishmentfoT any crime or ofl'ensebarred by 
the provisions of exi.sting law. 

An'r. 40. As TO NrrM'BER.-No pel'Son shall, without hiscOll
sent, be tried a second time for the same oifense; hut no prD
ceeding:in which an accused hacgbeenfuund guilty by a court
martial u:pon any charge ol'specification :shall he :held tobea 
trial in the sense {)f ihis artic1e nntil the reviewing Rnd, 'if there 
-be ,one, tlIeconfirming 'authority shall hav-e taken nnal action 
;upon jjllecase. 

No authority 'shall return a recor.d of trial to --any nourt-Jrlar
tial Jor reconsideration 'of

(a) An acquittal ;or 
(b) A nnding uf not 'guiliy of any -speciiinatinn;or 
(c) Aiinding of nut gniltyofanydhal'ge, unless the 'l'ecoro. 

,showsafulding of 'guilty under ;a specHicatian laid oon-er that 
charge, whirihsllfficiently 'alleges a violation nf snme.article -of 
Warj,OI 
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(d) The sentence originally imposed, with a view to increasing 
its severity, unless such sentence is less than the mandatory sen
tence fixed by law for the offense or offenses upon which a convic
tion has been had. 

And no court-martial, in any proceedings on revision, shall re
consider its finding or sentence in any particular in which a re
turn of the record of trial for such reconsideration is hereinbefore 
prohibited. 

F. PuNISHMENTS. 

ART. 41. CRUEL AND UNUSUAL PUNISHMENTS PROHm

ITED.-Cruel and unusual punishments of every kind, including 
flogging, branding, marking, or tattooing on the body, are 
prohibited. 

Art. 41, Code of 1916. read as follows: 
"ART. 41. CERTAIN KINDS rnOHlnITED.-PUDishment by flogging, or b" 

branding, marking, or tattooing on the body is prohibited." 

AnT. 42. PLACES OF CONFINEMENT-WREN LAWFUL.-Ex

cept for desertion in time of war, repeated desertion in time of 
peace, and mutiny, no person shall under the sentence of a 
courL-martiaL be punished by confinement in a penitentiary 
unless an act or omission of which he is convicted is recog
nized as an offense of a civil nature and so punishable by pen
itentiary confinement for more than one year by some statute of 
the United States, of general application within the continental 
United States, excepting' section 289, Penal Code of the United 
States, 1910, or by the law of the District of Columbia, or by way 
of commutation of a death sentence, and unless, also the period 
of confinement authorized and adjudged by such court-martial is 
more than one year: Provided, That when a sentence of con
finement is adjudged by a court-martial upon conviction of 
two or more acts or omissions anyone of which is punishable 
under these articles by confinement in a penitentiary, the 
entire sentence of confinement may be executed in a peni
tentiary: Provided further, That penitentiary confinement 
hereby authorized may be served in any penitentiary directly 
or indirectly under the jurisdiction of the United States: 
Provided further, That persons sentenced to dishonorable 
discharge and to confinement not in a penitentiary shall be 
confined in the United States Disciplinary Barracks or else
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where as the Secretary of ViTar or the reviewing authority 
may direct, but not in a penitentiary. 

'L'he language between the words "offense of a civil nature" and the first 
proviso in Art. 42. Code of 1916. read as follows: "by some statute of the 
United States. or at the common law as the same exists In the District of 
Columbia. or by way of commutation of a death sentence. and unless, also. 
the period of confinement authorized and adjudged by such court-martial is 
one year or more: " 

ART. 43. DEATH SENTENCE-'W'HEN LAWFUL.-No person 
Ghall, by general court-martial, be convicted of an offense for 
\vhich the death penalty is made mandatory by law, nor sen
tenced to suffer death, except by the concurrence of all the 
members of said court-martial present at the time the vote is 
taken, and for an offense in these articles expressly made 
punishable by death; nor sentence to life imprisonment, nor to 
confinement for more than ten years, except by the concurrence 
of three-fourths of all of the memben present at the time the 
vote is taken. All other convictions and sentences, whether 
by general or special court-martial, may be determined by a 
two-thirds vote of those members present at the time the 
vote is taken. All other questions shall be determined by a ma
jority vote. 

Art. 43. Code of 1916. read as follows: 
"AUT. 43. DEATH SENTENCE-WHEN LAWFUL.-No person shall, hy general 

court-martial. be convicted of an offense for which the death penalty is made 
mandatory by iaw. nor sentenced to suffer death, except by the concurrence 
of two-thirds of the members of said court-martial and for an offense in these 
articles expressly made punishable by death. All other convictions and sen
tences, whether by general or special court-martial. may be determined bJ' a 
majority of the members present... 

ART. 44. COWARDICE; FRAUo--AcCESSORY PENALTY.-VVhen 
an officer is dismissed hom the service for cowardice or fraud, 
the crime, punishment, name, and place of abode of the de
linquent shall be published in the newspapers in and about the 
camp and in the State from which the offender came or where 
he usually resides; and after such publication it shall be 
scandalous for an officer to associate with him. 

AnT. 45. MAXUIUl\I LUUTS.-'Whenever the punishment for 
a crime or offense made punishable by these articles is left 
to the discretion of the court-martial the punishment shall 
not exceed such limit or limits as the President may from 
time to time prescribe: Provided, That in time of peace the 
period of confinement in a penitentiary shall in no case exceed 
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the maximum period prescribed by the law which, under article 
42 of these articles, permits confinement in a penitentiary, unless 
in addition to the offense so punishable under such law the ac
cused shall have been convicted at the same time of one or more 
other offenses. 

This article became effective on June 4, 1920. The words "in time of 
peace" appeared in the former article, preceding the word" exceed." 

G. ACTION BY APPOINTING OR SUPERIOR AUTHORITY. 

ART. 46. ACTION BY CONVENIlm AUTHORITY.-Under 
such regulations as may be prescribed by the President every 
record of trial by general court-martial or military commission 
received by a reviewing or confirming authority shall be reo 
ferred by him, before he acts thereon, to his staff judge advocate 
or to the Judge Advocate General. No sentence of a court
martial shall be carried into execution until the same shall 
have been approved by the officer appointing the court or by 
the officer commanding for the time being. 

The former article was entitled, .. Approyal and execution of sentence." 

ART. 47. POWERS INCIDENT TO rOWER TO APPROVE.-The 
power to approve the sentence of a court-martial shall be 
held to include: 

(a) The power to approve or disapprove a finding and to 
approve only so much of a finding of guilty of a particular 
offense as involves a finding of guilty of a lesser included 
offense when, in the opinion of the authority having power to 
approve, the evidence of record requires a finding of only 
the lesser degree of guilt; and . 

(b) The power to approve or disapprove the whole or any 
part of the sentence. 

(c) The power to remand a case for rehearing, under the pro
visions of article 50%. 

Am'. 48. CONFIRlUATION-'VHEN REQUIRED.-In addition to 
the approval required by article forty-six, confiTmation by 
the President is required in the following cases before the 
sentence of a court-martial is carried into execution, namely: 

(a) Any sentence respecting a general officer; 
(b) Any sentence extending to the dismissal of an officer, 

except that in time of war a sentence extending to the dis
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missal of an officer below the grade of brigadier general may 
be carried into execution upon confirmation by the command
ing general of the Army in the field or by the commanding 
general of the territorial department 01' division: 

(c) Any sentence extending to the suspension 0]." dismissal 
of a cadet; and 

(d) Any sentence of death, except in the cases of persons 
convicted in time of war of murder, rape, mutiny, desertion, 
or as spies; and in such excepted cases a sentence of death 
may be carried into execution, subject to the provisions of 
article 50%, upon confirmation by the commanding general of 
the Army in the field or by the commanding general of the 
territorial department or division. 

"When the authority competent to confirm the sentence has 
already acted as the approving authority no additional con
firmation by him is necessary. 

ART. 49. POWERS INCIDENT TO POWER TO CONFIRiu.-The 

power to confirm the sentence of a court-martial shall bl1 
held to include: 

(a) The power to confirm or disapprove a finding, and to 
confirm so much only of a finding of guilty of a particular 
offense as involves a finding of guilty of a lesser included 
offense when, in the opinion of the authority having power 
to confirm, the evidence of record requires a finding of only 
the lesser degree of guilt; and 

(b) The power to confirm or disapprove the whole or any 
part of the sentence. 

(c) The power to remand a case for rehearing, under the 
provisions of article 501. 

ART. 50. 11ITIGATION OF REMISSION OF SENTENCEs.-The 

power to order the execution of the sentence adjudged by a 
court-martial shall be held to include, inter alia, the power to 
mitigate or remit the whole or any part of the sentence. 

Any unexecuted portion of a sentence adjudged by a court
martial may be mitigated or remitted by the military author
ity competent to appoint, for the command, exclusive of pen
itentiaries and the United States Disciplinary Barracks, 
in which the person under sentence is held, a court of the 
kind that imposed the sentence, and the same power may be 
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exercised by superior military authority; but no sentence 
approved or confirmed by the President shall be remitted or 
mitigated by any other authority, and no approved 
sentence of loss of files by an officer shall be remitted or miti
gated by any authority inferior to the President, except as 
provided in the fifty-second article. . 

When empou'ered by the President so to do, the command
ing general of the A?'my in the field or the commanding gen
eml of the territorial department or division, may approve 
or confirm and commute (but not approve or confirm without 
commuting), mitigate, or "emit and then order executed as 
commuted, mitigated, or remitted any sentence which tinder 
these a1"ticles requires the confirmation of the President be
fore the same may be executed. 

The power of remission on mitigation shall extend to all 
uncollected forfeitures adjudged by sentence of court
martiaL 

The last sentence of the former article read: .. The power of rcmission and 
mitigation shall extend to all uncollected forfeitures adjudged by sentence of 
a court-martial." 

ART. 50t. REVIEW; REHEARING.-The Judge Advocate 
General shall constitute, in his office, a board of review consist
ing of not less than three officers of the Judge Advocate Gen
eral's Department. 

Before any record of trial in which there has been adjudged 
a sentence requiring approval or confirmation by the President 
under the provisions of article 46, article 48, or articie 51 is 
submitted to the President, such record shall be examined by the 
board of review. The board shall ~ubmit its opinion, in writing, 
to the Judge Advocate General, who shall, except as herein other· 
wise provided, transmit the record and the boa~d's opinion, with 
his recommendations, directly to the Secretary of War for the 
action of the President. 

Except as herein provided, no authority shall order the execu
tion of any other sentence of a general court-martial involving 
the penalty of death, dismissal not suspended, dishonorable dis
charge not suspended, or confinement in a penitentiary, unless 
and until the board of review shall, with the approval of the 
Judge 4dvocate General, have held the record of trial upon 
which such sentence is based legally sufficient to support the 
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sentence j except that the proper reviewing or confirming author

ity may upon his approval of a sentence involving dishonorable
 
discharge or confinement in a penitentiary order its execution if it
 
is based solely upon findings of guilty of a cparge or charges
 
and a specification or specifications to which the accused has
 
pleaded guilty. When the board of review, with the approval
 
of the Judge Advocate General, holds the record in a case in
 
which the order of execution has been withheld under the pro

visions of this paragraph legally sufficient to support the findings
 
and sentence, the Judge Advocate General shall so advise the
 
reviewing or confirming authority from whom the record was
 
received, who may thereupon order the execution of the sen·
 
tence. When in a case in which the order of execution has
 
been witiiheid under the provisions of this paragraph,§.e bo,!!,d
 
of review h<@s t~e ~.£~~~~~"!!£~J!t!g~p.Qrt Re;{'(, 

- the findings or sentence, either in whole or in part, or that- ..... .............-"'~~"-'. ~ 

errors of law have been 
~~~= =>."_ ••,~. 

committe.Q-.
~"e. 

jnjuriously affectiJ:lg •._", ..= •._ ~ - ~l)..t.§}lb· ,/'__ __."•._...• •• .~ ~_ 

~~~l right!,.of~acc~~~, and the Jud~ate Gene;'al
 
concurs in such holding of the board of review, such findings
 
and sentence shall be vacaWi~Teol:' in pll:rt.in.all.~th
 
'--"""-'.......---.......-.---'"........-..~ ., .....~. _.. _~._,.-.,.;.>:: ">..__ .""_'._••_~__ ::... ,",-'.- "_~ .-r".~""':S
 

~uch ~oldinlt!~!"the .:e.:~m~~.~_!i:2!1s~fthe Judge A~~ate
 
General. thereon, l,tnd tne recorLsh!!Jl~JL~@.!1&iJhr.~ugh
 
the proper channels to the convening authority for a rehearing
 
~~='~,::""",_"""_-",o""",cy_,_."-_,.~_"",_"-,~"-_,,,,,·__,,--,·· __ ·-,,,,_,,-...-.~"-"..".-~"~~ .• ""c,,,- .._,_. 

or such other action as may ~lli.:./ In the event that the 
'Judg'e Advocate General shall not concur in the holding of the 
boal'dof review, the Judge Advocate General shall forward all 
the papers ill the case, including the opinion of the board of 
review and his own dissent therefrom, directly to the Secretary 
of War for the action of the President, who may confirm the 
action of the reviewing authority or confirming authority below, 
in whole or in part, with or without remission, mitigation, or 
commutation, or may disapprove, i!l whole or in part, any find· 
ing of guilty, and may disapprove or vacate the sentence, in 
whole or in part. 

When the President or any reviewing or confirming authority
 
disapproves or vacates a sentence the execution of which has not
 
theretofore been duly ordered, he may authorize or direct a re

hearing. Such rehearing shall take place before a court com

posed of officers not members of the court which first heard the
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case; Upon ~uch rehearing the accused shall not he tried for any 
offense of which he was found not guilty by the first court, and 
no sentence in excess of or 1110re severe than the original sen
tence shall be enforced unless the sentence be based upon a find
ing of guilty of an offense not considered upon the merits in the 
original proceeding: PJ'ovided, That such rehearing shall be had 
in all cases where a finding and sentence have been vacated by 
reason of the action of the boud of review approved by the Judge 
Advocate General holding the recol~d of trial legally insufficient 
to support the findings or sentence or that errors of law have 
been committed injuriously affecting the substantial rights of the 
accused, unless; in accord· with; such action, and: the recommen· 
dations of the Judge Advocate General thereon, the findings or 
sentence are approved in part only, or the recor,d is returned for 
revision, or unless the case is dismissed by order of the reviewing 
or confirming authority. After any such rehearing had on the 
order of the President, the record of trial shall, after examination 
by the board of review, be transmitted by the Judge Advocate 
General; with the board's opinion and his recommendations, 
directly to the Secretary of War for the action of the President. 

Every record of trial by general court-martial, examination' of 
which oy the board of review is not hereinbefore in this article 
provided for, shall nevertheless be examined in the Judge Advo
cate General's Office; and if found legally insufficient to support 
the findings and sentence, in whole or in part, shall be examined 
by the board' of review, and the board) if it also finds that such 
record is legally insufficient to support the findi11gs and sentence, 
in whole or in part, shall, in writing', sl1bmit its opinion to the 
Judg'e Advocate mm,eraI, who shall transmit the record and the 
board's opinion, with his recommendations, directly to the Secre
tary of War for the action of the President. In any such case 
the President may approve, disapprove, or vacate, in whole or in 
part, any findings of guilty, or confirm, mitigate, commute, re
mit, or vacate any sentence, in whole or in part, and direct the 
execution of the sentence as confirmed or modified, and he may 
restore the accused to all rights affected by the findings and sen
tence, or part thereof, held to' be' invalid; and the President's 
necessary' orders to this end shall be binding upon all depart
ments and officers of the Government. 
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Whenever necessary, the Judge Advocate General may consti
tute two or more boards of review in his office, with equal powers 
and duties. 

Whenever the President deems such action necessary, he may 
direct the Judge Advocate General to establish a branch of his 
office, under an Assistant Judge Advocate Geneml, with any dis
tant command, and to establish in such branch office a board of 
review, or more than one. Such Assistant Judge Advocate Gen
eral and such board or boards of review shall be empowered to 
perform for that command, lmder the g'eneral supervision of the 
Judge Advocate General, the duties which the Judge Advocate 
General and the board or b{)ards of review in his office would 
otherwise be required to perform in respect of all cases involving 
sentences not requiring approval or confinnation by the Presi

" dent. 
ART. 51. SUSPENSION OF SENTENCES OF DISMISSAL OR DEATH.

The authority competent to order the execution of a sentence 
of dismissal of an officer or a sentence of death may suspend 
such sentence until the pleasure of the President be known, 
and in case of such suspension a copy of the order of suspen
sion, together with a copy of the record of trial, shall im
mediately be transmitted to the President. 

ART. 52. SUSPENSION OF SENTENCEs.-The authority compe
tent to order the execution of the sentence of a court-mart-ial 
may, -at the time of the approval of such sentence, suspend 
the execution, in whole M' in pa1't, of any sucl~ sentence as 
does not extend to deatl~, and may restore the penon under 
sentence to duty dU1'ing such sltspension; and the Secretary of 
"IlJar or the commanding officer holding general court-martial 
jurisdiction over any such offender, may at any time thereafter, 
while the sentence is being served, suspend the execution, in 
whole or in part, of the balance of such sentence and restore the 
person under sentence to duty during such suspension. A sen
tence, 01' any part thereof, which has been so suspended may 
be remitted, in whole 01' in part, except in cases of pe1'8ons 
confined in the Un-ited States Disciplinary Barracks or its 
bmnches, by the officer who suspended the san'be, by his suc
cessor in office, or by any officer exercising appropriate court
171al'tial jurisdiction over tlw command in wltich tlw person 
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under sentence may be serving at the time, and, subject to tM 
foregoing exceptions, the same authority may vacate the 
order of suspension at any time and order the execution of 
the sentence or the suspended part thereof in so far as the 
same shall not have been previously remitted, subject to like 
power of suspension. The death or honorable discharge of a 
person under a suspended sentence shall operate as a COmlJlete 
remission of any unexecuted or unremitted part 0/ such sen
tence. 

ART. 53. EXECUTION OR RElVlISSION-OONFINE~ 

};lENT IN DISCIPLINARY BARRAOKS.-When a sen
tence of dishonorable discharge has been suspended until the 
soldim"s release from confinement, the execution 01' remission 
of any part of his sentence shall, if the soldier be confined in 
the United States Disciplinary Barracks, 01' any branch 
the1'eof, be directed by the Secretary of TVar. 

III. PUNITIVE ARTICLES. 

A. ENLISTMENT; :MUSTER; RETURNS. 

ART. 54.-FRAUDULENT ENLISTMENT.-Any person who 
shall procure himself to be enlisted in the military service of 
the United States by means of willful misrepresentation or 
concealment as to his qualifications for enlistment, and shall 
receive payor allowances under such enlistment, shall be pun
ished as a court-martial may direct. 

ART. 55. -OFFICER MAKING UNLAWFUL ENLIST1IIENT.-Any 

officer who knowingly enlists or musters into the military 
service any person whose enlistment or muster in is prohibited 
by law, regulations, or orders shall be dismissed from the 
service or suffer such other punishment as a court-martial 
may direct. 

ART. 56. FALSE MUSTER.-Any officer who knowingly 
makes a false muster of man or animal, or who signs or directs 
or allows the signing of any muster roll knowing the same to 
contain a false muster or false statement as to the absence or 
pay of an officer or soldier, or who wrongfully takes money 
or other consideration on mustering in a regiment, company, 
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or other organization, or on signing muster rolls, or who 
knowingly musters as an officer or soldier a person who is not 
such officer or soldier, shall be dismissed from the service and 
suffer such other punishment as a court-martial may direct. 

This article is the same as the last sentence of art. 56, -Code of 1916. The 
portion of the former article not retained read as follows: 

"ART. 56. MUSTER ROLLS-FALSE MUSTER.-At every muster of a regi
ment, troop, battery, or company the commanding officer thereof shall give to 
the mustering officer certificates, signed by himself, stating how long absent 
officers have been absent and the reasons of their absence. And the com
manding officer of every troop, battery, or company shall give like certificates, 
stating how long absent noncommissioned officers and private soldiers have 
been absent and the reasons of their nbsence. Such reasons and time ot 
absence shall be inserted in the muster rolls opposite the names of the respec
tive absent officers and soldiers, and the certificates, together;ll(,.ith the muster 
rolls, shall be transmitted by the mustering ollicer to the Department of War 
as speedily as the distance of the place and muster will admit." 

ART. 57. FALSE RETURNS-OMISSION TO RENDER RETURNS.
Every officer whose duty it is to render to the 'Val' Depart
ment or other superior authority a return of the state of the 
troops under his command, or of the arms, ammunition, 
clothing, funds, or other property thereunto belonging, who 
lrnowingly makes a false return thereof shall be dismissed 
from the service and suffer such other punishment as a court
martial may direct. And any officer who, through neglect or 
design, omits to render such return shall be punished as a 
court-martial may direct. 

This article is the same as art. 57, Code of 1916, except that the first sen
tence of the former article, reading as follows, has been omitted: 

., AnT. 57. FALSE RETURNS-OMISSION TO RENDEll nETURl\'s.-Ev(>I'Y officer 

commanding a regiment, an independent troop, battery, or companYl or a 
garrison shall, in the beginning of ever,' month, transmit through the proper 
channels, to the Department of War, an exact return of the same." 

n. DESERTION; ABSENCE WITHOUT LEA VE. 

ART. 58. DESERTION.-Any person subject to military law 
who deserts or attempts to desert the service of the United 
States shall, if the offense be committed in time of war, suffer 
death or such other punishment as a court-martial may di
rect, and, if the offense be committed at any other time, any 
punishment, excepting death, that a court-martial may direct. 
. ART. 59. ADVISING OR AIDING ANOTHER TO DESERT.-Any per
son subject to military law who advises or persuades or 
knowingly assists another to desert the service of the United 
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States shall, if the offense be committed in time of war, suffer 
death or such other punishment as a court-martial may di
rect, and, if the offense be committed at any other time, any 
punishment, excepting death, that a court-martial may direct. 

ART. 60. EWf.EmTAINING ADESERTER.-Any officer who, after 
having discovered that a soldier in his command is a deserter 
from the military or naval service or from the :Marine Corps, 
retains such deserter in his command witl19ut informing su
perior authority or the commander of the organization to 
which the deserter belongs, shall be punished as a court
martial may direct. 

ART. 61. ABSENOE WITHOUT LEAVE.-Any person subject to 
military law who fails to repair at the fixed time to the 
properly appointed place of duty, or goes from the same 
without proper leave, or absents himself from his command, 
guard, quarters, station, or camp without proper leave, shall 
be punished as a court-martial may direct. 

C. DISRESPECT; INSUBORDINATION; MUTINY. 

ART. 62. DISRESPECT TOWARD TIm PImSIDENT, VICE PRESI
DENT, CONGRESS, SECRETARY OF WAR, GOVERNORS, LEGISLA
TUREs.-Any officer who uses contemptuous or disrespectful 
words against the President, Vice President, the Congress of 
the United States, the Secretary of ""Val', or the governor or 
legislature of any State, Territory, or other possession of the 
United States in which he is quartered shall be dismissed 
from the service or suffer such other puniShment as a court
martial may direct. Any other person subject to military 
law who so offends shall be punished as a court-martial may 
direct. 

ART. 63. DISRESPEOT TOWARD SUPERIOR OFl"IOEn.-Any per
son subject to military law who behaves himself with disre
spect toward his snperior officer shall be punished as a court
martial may direct. 

ART. 64. ASSAULTING OR WILLFULLY DISOBEYING SUPEl1IOR 
OFFICER.-Any person snbject to military law who, 011 any 
pretense whatsoever, strikes his superior officer or draws or 
lifts up any weapon or offers any violence against him, 
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being in the execution of his office, or willfully disobeys any 
lawful command of his superior officer, shall suffer death or 
such other punishment as a court-martial may direct. 

ART. 65. INS(WORDINATE CONDUCT 'l'OWAIlU NONCOJ\flIIIS
SIGNED OFFICER.-Any soldier who strikes or assaults, or 
who attempts or threateils to strike or assault, or willfully 
disobeys the lawful order of a ,varr~,nt officer or a noncom
missioned officer while in the execution of his office, or uses 
threatening or insulting language, or behaves in an insub
ordinate or disrespectful manner toward a warrant officer or 
a noncommissioned officer while in the execution of his office, 
shall be punished as a court-martial may direct. 

ART. 66. MUTINY OR SEDITION.-Any person subject to 
military law who attempts to create or who begins, excites, 
causes, or joins in any mutiny or sedition in any company, 
party, post, camp, detachment, guard, or other command 
shall suffer death or such other punishment as a court-martial 
may direct. 

ART. 67. FAILURE TO SUPPIlESS MUTINY OR SEDITION.-Any 
officer or soldier who, being present at any mutiny or sedition, 
does not use his utmost endeavor to suppress the same, or 
knowing or having reason to believe that a mutiny or sedition 
is to take place, does not without delay gi\'e information 
thereof to his commanding officer shall suffer death or such 
other punishment as a court-martial may direct. 

ART. 68. QUARIlELS; FRAYS; DISORDERS.-Ali officers, memo 
htl's of the Army Ifurse Corps, warrant officers, Army field clerks, 
field clerks, Quartermaster Corps, and noncommissioned officers 
have power to part and quell all quarrels, frays, and dis
orders among persons subject to military law and to ord~r 
officers who take part in the same into arrest, and other per
sons subject to military law who take part in the same into 
arrest or confinement, as circumstances may require, until 
their proper superior officer is acquainted therewith. AmI 
whosoever, being so ordered, refuses to obey snch oJIicer, 
nurse, band leader, warrant officer, field clerk, or noncommis- 
sioned oiIicer, or draws a weapon upon or otherwise threatens 
or does violence to him, shall be punished as a court-martial 
may direct. 
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D.ARREST; CONFINEMENT. 

ART. 69. ARREST OR CONFINElIiENT.-Any person subject to 
military law <;harged with crime or with a serious offense 
under these articles shall be placed in confinement or in 
arrest as circumstances may require; but when charged with a 
minor offense only such person shall not ordinarily be placed in 
confinement. Any person placed in arrest under the provi
sions of this article shall thereby be restricted to his bar
racks, quarters, or tent, unless such limits shall be enlarged 
by proper authority. Any officer or cadet who breaks his 
arrest or who escapes from confinement, whether before or 
after trial or sentence and before he is set at liberty by 
proper authority, shall be dismissed from the service or 
suffer such other punisillnent as a court-martial may direct; 
and any other person subject to military law who escapes 
from confinement or who breaks his arrest, whether before 
or after trial or sentence and before he is set at liberty by 
proper authority, shall be punished as a court-martial may 
direct. 

Art. 69. Code of 1916. reads as follows: 
" ART. 69. ARREST OR CONFINEMENT OF 'ACCUSED PERSONS.-An officer charged 

with crime or with a serious olIense under these articles shall be placed In 
arrest by the commanding officer. aud in exceptional cases an officer so charged 
may be placed in confinement by the same authority. A soldier charged with 
crime or with a serious offense under these articles shall be placed In confine 
ment, and when charged with a minor offense he may be placed In arrest. Any 
other person subject to military law charged with crime or with a. serious 
offense under these articles shall be placed In confinement or in arrest. as 
circumstances may require; and when chnrg"cd with a minor offense such 
person may be placed in arrest. Any person placed In arrest under the provi
sions of this article shall thereby be restricted to his barracks, quarters, or 
tent, unless such limits shall be enlarge<l by proper authority. Any officer 
who breaks his arrest or who escapes from confinement before he Is set at 
lfberty by proper authority shall be dismissed from the service or sulIer such 
other punishment as a court-martial may direct, and any other person subject 
to military law who escapes from confinement 01' who breaks his arrest before 
he iR set at liberty by pi'oper authority shall be punished as a court·martial 
may direct." 

ART. 70. CHARGES; ACTION UPON.-Charges and specifica
tions must be signed by a person subject to military law, and 
under oath either that he has personal knowledge of, or has 
investigated, the matters set forth therein, and that the same 
are true in fact, to the best of his knowledge and belief. 

No charge will be referred for trial until after a thorough and 
impartial investigation thereof shall have been made. This in
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vestigation will include inquiries as to the truth of the matter 
set forth in said charges, form of cb,afges, and what disposition 
of the case should be made in the interest of justice and disci
pline.At such investigation full opportunity shall be given to 
the accused to cross-examine witnesses against him if they are 
available and to present anything he may desire in his own 
behalf either in defense or mitigation, and the investigating 
officer shall examine available witnesses requested by the ac
cused. If the charges are forwarded after such investigation, 
they shall be accompanied by a statement of the substance of 
the testimony taken on both sides. 

Before directing the trial of any charge by general court
martial the appointing authority will refer it to his staff judge 
advocate for consideration and advice. 

When any person subject to military law is placed in arrest 
or confinement immediate steps will be taken to try the person 
accused or to dismiss the charge and release him. Any officer 
who is responsible for unnecessary delay in investigating or 
canying the case to a final conclusion shall be punished as a 
court-martial may direct. When a person is held for trial by 
general court-martial the commanding officer will, within eight 
days after the accused is arrested or confined, if practicable, 
forward the charges to the officer exercising genel'al court· 
martial jurisdiction and furnish the accused a copy of such 

'charges. If the same be not practicable, he will report to su
perior authority the reasons for delay. The trial judge advocate 
will cause to be served upon the accused a copy of the charges 
upon which trial is to be had, and a failure so to serve such 
charges will be ground for a continuance unless the trial be had 
on the charges furnished the accused as hereinbefore provided. 
In time of peace no person shall, against his objection, be 
brought to trial before a general court-martial within a 
period of five days subsequent to the service of charges 
upon him. 

Art. 70, Code of 1916, read as follows: 
.. ART. 70. INVESTIGATION OF AND ACTIO.~ UPON CHARGES.-No person put In 

arrest shall be continued in confinement more than 8 days, or until such 
time as a court-martial can be assembled. When any person is put in al'l'est 
for the purpose of trial, except at remote military posts or stations, the 
officer by whose order he is arrested shall see that a copy of the charges on 
which he is to be tried is served upon him within 8 days after his arrest, 
and thlt he is brought to trial within ten days thereafter, unless the necessl· 
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ties of the service prevent such trial; and then he shall be brought to trial 
within thirty days after the expiration of said ten days. It a copy of the 
charges be not served, or the arrested person be not hrought to trial, as 
herein required, the arrest shall cease. But persons released from arrest, 
under the provisions of this article, lllay be tried, whenever the exigencies of 
the service shall permit, withIn twelve months after such release from arrest: 
Prodded, Thllt in time of peace no person Shill!, against his objection, be 
brought to trial before a general court-martial within a period of five days 
subsequent to the service of charges upon him." 

ART. 71. REFUSAL TO RECEIVE AND KEEP PRISONERS.-No pro
vost marshal or commander of a guard shall refuse to re
ceive or keep any prisoner committed to his charge by an 
officer belonging to the forces of the United States, provided 
the officer committing shall, at the time, deliver an account 
in writing, signed by himself, of the crime or offense charged 
against the prisoner. Any officer or soldier so refusing shall 
be punished as a court-martial may direct. 

ART. 72. REPORT OF PRISONERS RECEIVED.-Every com
mander of a guard to whose charge a prisoner is committed 
shall, within twenty-four hours after such confinement, or as 
soon as he is relieved from his guard, report in writing to the 
commanding officer the name of such prisoner, the offense 
charged against him, and the name of the officer committing 
him; and if he fails to make such report, he shall be punished 
as a court-martial may direct. 

ART. 73. RELEASING PRISONER WITHOUT PROPER AUTHOR
ITy.-Any person subject to military law who, without 
proper authority, releases any prisoner duly committed to his 
charge, or who through neglect or design suffers any pris
oner so committed to escape, shall be punished as a court
martial may direct. 

ART. 74. DELIVERY OF OFFENDERS TO CIVIL AUTHORITms.
W'hen any person subject to miHtary law, except one who is 
held by the military authorities to answer, or who is awaiting 
trial or result of trial~ or who is undergoing sentence for a 
crime or offense punishable under these articles, is accused 
of a crime or offense committed within the geographical 
limits of the States of the Union and the District of Colum
bia, and punishable by the laws of the land, the commanding 
officer is required, except in time of war, upon application 
duly rna-de, to use his utmost endeavor to deliver over such 
accused person to the civil authorities, or to aid the officers of 
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justice in apprehending and securing him, in order that he 
may be brought to trial. Any commanding officer who upon 
such application refuses or willfully neglects, except in time 
of war, to deliver over such accused person to the civil 
authorities or to aid the officers of justice in apprehending 
and securing him shall be dismissed from the service or 
suffer such other punishment as a court-martial may direct. 

'Vhen, under the provisions of this article, delivery is made 
to the civil authorities of an offender undergoing sentence of 
a court-martial, such delivery, ii followed by conviction, shall 
be held to interrupt the execution of the sentence of the court
martial, and the offender shall be returned to military cus
tody, after having answered to the civil authorities for his 
olfense, for the completion of the said court-martial sentence. 

E. WAR OFFENSES. 

ART. 75. MISBEHAVIOR BEFORE THE ENElI-Iy.-Anyofficer or 
soJdier who, before the enemy, misbehaves himself, runs 
away, or shamefully abandons or delivers up or by any mis
conduct, disobedience, or neglect endangers the safety of any 
fort, post, camp, guard, or other command which it is his 
duty to defend, or speaks words inducing others to do the like, 
or casts away his arms or ammunition, or quits his post or 
colors to plunder or pillage, or by any means whatsoever oc
casions false alarms in camp, garrison, or quarters, shall suf
fer death or such other punishment as a court-martial may 
direct. 

The word~ preceding the word H fort" in art. 75, Code of 1916, were as 
follows: "Any officer or soldier who misbehaves himself before the enemy. 
runs away, or shamefully abandons or deli,ers up any"; otherwise the same. 

ART. 76. SunoRDINATES COMPELLING COMMANDER TO SUR
RENDER.-Any person subject to military law who compels or 
attempts to compel any commander of any garrison, fort, post, 
camp, guard, or other command, to give it up to the enemy 
or to abandon it shall be punishable with death or such other 
punishment as a court-martial may direct. 

Art. 76, Code 01 1D16, read as follows: 
"ART. 76. SUBORDINATES COMPELLING COMMANDER TO SURRENDER.-If any 

commander of any garrison, fort. post, camp, guard, or other command I., 
compelled, by the officers or soldiers under his command, to gb'e it up to tbe 
enemy or to abandon It, the officers or soldiers so offending shall surfer death 
or such other punishillent as a COul t-martiai may dirQct." 
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ART.77. IlIfPROPER USE OF COUNTERSlGN.-Any person sub
ject to military law who makes known the parole or counter
sign to any person not entitled to receive it according to the 
rules and discipline of war, or gives a parole or countersign 
different from that which he received, shall, if the offense be 
committed in time of war, suffer death or such other punish
ment as a court-martial may direct. 

ART. 78. FORCING A SAFEGUAHD.-Any person subject to 
military law who, in time of war, forces a safeguard shall 
suffer death or such other punishment as a court-martial may 
direct. 

ART. 79. CAPTURED PROPERTY TO BE SECURED FOR PUBLIO 
SERVICE.-All public property taken from the enemy is the 
property of the United States and shall be secured for the 
service of the United States, and any person subject to mili
tary law who neglects to secure such property or is guilty of 
wrongful appropriation thereof shall be punished as a court
martial may direct. 

ART. 80. DEALING IN CAPTURED OR ABAKDONED PROPERTY.
Any person subject to military law who buys, sells, trades, or 
in any way deals in or disposes of captured or abandoned 
property, whereby he shall recei.-e or expect any profit, ben
efit, or advantage to himself or to any other person directly 
or indirectly connected with himself, or who fails Ivhenever 
such property comes into his possession or custody or within 
his control to give notice thereof to the proper authority and 
to turn over such property to the proper authority without 
delay, shall, on conviction thereof, be punished by fine or im
prisonment, or by such other punishment as a court-martial, 
military commission, or other military tribunal may adjudge, 
or by any or all of said penalties. 

ART. 81. RELIEVING, CORRESPONDENCE WITH, OR AIDING THE 
ENElIfY.-'Vhosoever relieves or attempts to relieve the enemy 
with arms, ammunition, supplies, money, or other thing, or 
knowingly harbors or protects or holds correspondence with 
or gives intelligence to the enemy, either directly or indirectly, 
shall suffer death or such other punishment as a court-martial 
or military commission may direct. 

ART. 82. SPIEs.-Any person who in time of war shall be 
found lurking or acting as a spy in or about any of the fortifi
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cdions, posts, quarters, or encampments of any of the armies 
of the United States, or elsewhere, shall be tried by a general 
court-martial or by a military commission, and shall, on con
viction thereof, suffer death. 

F. MISCELLANEOUS CRIMES AND OFFENSES. 

ART. 83. :MILITARY PROPERTy-WILLFUL OR NEGLIGENT LOSS, 
DAMAGE, OR WRONGFUL DISPO~ITION.-Any person subject to 
military law who willfully, or through neglect, suffers to be 
lost, spoiled, damaged, or wrongfully disposed of, any mili
tary property belonging to the United States shall make good 
the loss or damage and suffer such punishment as a court
martial may direct. 

ART 84. WASTE OR UNLAWFUL DISPOSITION OF MILITARY 
PROPERTY ISSUED TO SOLDIERs.-Any soldier who sells or 
wrongfully disposes of or willfully or through neglect in
jures or loses any horse, arms, ammunition, accouterments, 
equipment, clothing, or other property issued for use in the 
military service, shall be punished as a court-martial may 
direct. 

ART. 85. DRUNK ON DUTy.-Any officer who is found drunk 
on duty shall, if the offense be committed in time of war, 
be dismissed from the service and suffer such other punish
ment as a court-martial may direct; and if the offense be 
committed in time of peace, he shall be punished as a (}ourt
martial may direct. Any person subject to military law, 
except an officer, who is found drunk on duty shall be pun
ished as a court-martial may direct. 

ART. 86. MISBEHAVIOR OF SENTINEL.-Any sentinel who is 
found drunk or sleeping upon his post, or who leaves ~t 

before he is regularly relieved, shall, if the offense be com
mitted in time of war, suffer death or such other punishment 
as a court-martial may direct; and if the offense be com
mitted in time of peace, he shall suffer any punishment, ex
cept death, that a court-martial may direct. 

ART. 87. PERSONAL INTEREST IN SALE OF PROVISIONs.-Any 
officer commanding in any garrison, fort, barracks, camp, or 
other place where troops of the United States may be serv
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ingwho, for hispriva-te advantage,lays any duty orimposi
tion upon or is interested in the sale of any victuals or other 
necessaries o'f'lifebrought into such garrison, 'fort, barracks, 
camp, or other place for the use of the· troops, shall be dis
missed from the service and suffer such other punishment as 
a court-martial may direct. 

AUT. 88. INTIMIDATION OF PERSONS BRINGING PROVISIONS.
Any person subject to military law who abuses, intimidates, 
does violence to, or -wrongfully interferes with any person 
bringing provisions, supplies, or other necessaries ,to ,the 
camp, garrison, or quarters of the forces of the United 
btates shall suffer such punishment as a court"martial may 
direct. 

ART. 89. GOOD ORDER TO BE MAINTAINED AND WRONGS RE

DRESSED.-All persons subject to military law are to behave 
themselves orderly in quarters, garrison, camp, and on the 
march; and any person subject to military law who commits 
any wa~teorspoil,orwillfullydestroys'any property wnat
soever '(unless 'by order o£ his commanding officer), or com
mits any kind of depredation or riot,shall be punished as 
a court-martial may direct. Any comma»ding officer who, 
upon complaint made to him, refuses or omits to see repara
tion made to the partyinjurec1, in so tar as the offender's pay 
shall go toward such 'reparation, as provided for in article 
105, shall be dismissed Trom the service, or otherwise pun
ished,asa court-martial may direct. 

ART. 90. PROVOKING SPEECHES OR GESTUREs.-Noperson sub
ject to military law shall use any reproach£ul or provoking 
speeches or gestures to another jand any person subject to 
military lawwlm offends against the provisions of this 
article shall be punished as a court-martial may direct. 

AUT. 91. DUELING.~AllY peTson Bubject to military law 
who fights -or promotes or is concerned ill 01' connives at 
fighting a duel, or who,;having knowledge oT a challenge sent 
01' about to be sertt, fails to report the fact promptly to the 
proper authority,shaH, if an officer, 'be dismissed from the 
service or suffer such other punishment-as a court-martial 
may direct; and if any other person subject to military law, 
shall suffer such punishment as a court-martial ,may direct. 
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ART. 92. MURDER-RAPE.-Any person subject to military 
law who commits murder or rape shall suffei' death or impris
onment for life, as a court-martial may direct; but no person 
shall be tried by court-martial for murder or rape committed 
within the geographical limits of the States of the Union and 
the District of Columbia in time of peace. 

ART. 93. VAIUOUS cRums.-Any person subject to military 
law who commits manslaughter, mayhem, arson, burglary, 
housebreaking, robbery, larceny, embezzlement, perjury, for
gery, sodomy, assault with intent to commit any felony, as
sault with intent to do bGdily harm with a dangerous weapon, 
instrument, or other thing, or assault with intent to do bodily 
harm, shall be punished as ;;:- court-martial may direct. 

ART. 94. FRAUDS AGAINST THE GOVERNIIIENT.-Any person 
subject to military law who makes or causes to be made any 
claim against the United States or any officer thereof, know
ing such claim to be false or fraudulent; or 

'~Tho presents or causes to be presented to any person in the 
civil or military service thereof, for approval or payment, 
any claim against the United States, or any officer thereof, 
knowing such claim to be false or fraudulent; or 

'Vho enters into any agreement or conspiracy to defraud 
the United States by obtaining, or aiding others to obtain, the 
allowance or payment of any false or fraudulent claim; or 

",Tho, for the purpose of obtaining, or aiding others to 
obtain, the approval, allowance, or payment of any claim 
against the United States or against any officer thereof, makes 
or uses, or procures, or advises the making or use of, any 
writing or other paper knowing the same to contain any false 
or fraudulent statements; or 

Who, for the purpose of obtaining, or aiding others to ob
tain, the approval, allowance, or payment of any claim 
against the United States or any officer thereof, makes or pro
cures, or advises the making of, any oath to any fact or to any 
writing or other paper knowing such oath to be false; or 

Who, for the purpose of obtaining, or aiding others to ob
tain, the approval, allowance, or payment of any claim 
against the United States or any officer thereof, forges or 
counterfeits, or procures, or advises the forging or counter
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feiting of any signature upon any writing or other paper, or 
uses, or procures, or advises the use of any such signature, 
knowing the same to be forged or counterfeited j or 

Who, having charge, possession, custody, or control of any 
money or other property of the United States, furnished or 
intended for the military service thereof, knowingly delivers, 
or causes to be delivered, to any person having authority to 
receive the same, any amount thereof less than that for which
he receives a certificate or receipt j or 

'iV-ho, being authorized to make or deliver any paper certi
fying the receipt of any property of the United States fur
nished or intended for the military service thereof, makes or 
delivers to any person such writing, without having full 
knowledge of the truth of the statements therein contained 
and with intent to defraud the United States j or 

Who steals, embezzles, knowingly and willfully misap
propriates, applies to his own use or benefit, or wrongfully 
or knowingly sells or disposes of any ordnance, arms, equip
ments, ammunition, clothing, subsistence stores, money, or 
other property of the United States furnished or intended 
for the military service thereof; or 

Who knowingly purchases or receives in pledge for any ob
ligation or indebtedness from any soldier, officer, or other per
son who is a part of or employed in said forces or service, any 
ordnance, arms, equipment, ammunition, clothing, sub
sistence stores, or other property of the United States, such 
soldier, officer, or other person not having lawful right to sell 
or pledge the same; 

Shall, on conviction thereof, be punished by fine or impris
onment, or by such other punishment as a court-martial may 
adjudge, or by any or all of said penalties. And if any per
son, being guilty of any of the offenses aforesaid while in the 
military service of the United States, receives his discharge 
or is dismissed from the service, he shall continue to be liable 
to be arrested and held for trial and sentence by a court
martial in the same manner and to the same extent as if he 
had not received such discharge nor been dismissed. And if 
any officer, being guilty, while in the military service of the 
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United States, of embezzlement of ration savings, post exchange, 
company, or other like funds, or of embezzlement of money or 
other property intrusted to his charge by an enlisted man or men, 
receives his discharge, or is dismissed, or is dropped from the 
rolls, he shall continue to be liable to be arrested and held for 
trial and sentence by a court martial in the same manner and to 
the same extent as if he had not been so discharged, dismissed, 
or dropped from the rolls. 

ART. 95. CONDUCT UNBECOMING AN OFFICER AND GEN'l'LE
MAN.-Any officer or cadet who is convicted of conduct un
becoming an officer and a gentleman shall be dismissed from 
the service. 

ART. 96. GENERAL ARTICLE.-Though not mentioned in 
these articles, all disorders and neglects to the prejudice of 
good order and military discipline, all conduct of a nature 
to bring discredit upon the military service, and all crimes or 
oifenses not capital, of which persons subject to military law 
may be guilty, shall be taken cognizance of by a general or 
special or summary court-martial, according to the nature 
and degree of the offense, and punished at the discretion of 
such court. 

IV. COURTS OF INQUIRY. 

ART. 97. WHEN AND BY WHO~1 OPJ)ERED.-A court of in
quiry to examine into the nature of any transaction of or ac
cusation or imputation against any officer or soldier may be 
ordered by the President or by any commanding officer; but 
a court of inquiry shall not be ordered by any commanding 
officer except upon the request of the officer or soldier whose 
conduct is to be inquired into. 

ART. 98. COMPOSITION.-A court of injuiry shall consist of 
three or more officers. For each court of inquiry the au
thority appointing the court shall appoint a recorder. 

ART. 99. CHALLENGEs.-Members of a court of inquiry 
may be challenged by the party whose conduct is to be in
quired into, but only for cause stated to the court. The court 
shall determine the relevancy and validity of any challenge, 
and shall not receive a challenge to more than one member at 
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a time. The party whose conduct is being inquired into shall 
have the right to be represented before the court by counsel 
of his own selection, if such counsel be reasonably available. 

ART. 100. OATH OF MEMBERS AND RECORDERs.-The recorder 
of a court of inquiry shall administer to the members the fol
lowing oath: "You, A. B., do swear (or affirm) that you 
will well and truly examine and inquire, according to the 
evidence, into the matter now before you without partiality, 
favor, affection, prejudice, or hope of reward. So help you 
God." After which the president of the court shall admin
ister to the recorder the following oath: "You, A. B., do 
swear (or affirm) that you will, according to your best abili
ties, accurately and impartially record the proceedings of the 
court and the evidence to be given in the case in hearing. So 
help you God." 

In case of affirmation the closing senteI!ce of adjuration 
will be omitted. 

ART. 101. POWERS j PROCEDURE.-A court inquiry and 
the recorder thereof shall have the same power to summon 
and examine witnesses as is given to courts-martial and the 
trial judge advocate thereof. Such witnesses shall ta.ke the 
same oath or affirmation that is taken by witnesses before 
courts-martial. A reporter or an interpreter for a court of 
inquiry shall, before entering upon his duties, take the oath 
or affirmation required of a reporter or an interpreter for a 
court-martial. The party whose conduct is being inquired 
into or his counsel, if any, shall be permitted to examine and 
cross-examine witnesses so as fully to investigate the cir
cumstances in question. 

ART. 102. OPINION ON MEInTS OF cASE.-A court of inquiry 
shall not give an opinion on the merits of the case inquired 
into unless specially ordered to do so. 

ART. 103. RECORD OF PROCEEDINGS-How AU'IHENTICA'l'ED.
Each court of inquiry shall keep a record of its proceedings, 
which shall be authenticated by the signature of the presi
dent and the recorder thereof, and be forwarded to the con
vening authority. In case the record can not be authenti
cated by the recorder, by reason of his death, disability, or 
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absence, it shall be signed by the president and by one other 
member oftha court. 

V. MISCELLANEOUS PROVISIONS. 

ART.104. DISCIPLINARY POWERS OF COM:MANDINa OFFICERS.

Und-er such regulations as the President may prescribe, the 
commanding officer of any detachment, company, or higher 
command may, for minor offenses, impose disciplinary pun
ishments upon persons of his command without the interven
tion of a court-martial, unless the accused demands trial by 
court-martial. 

The disciplinary punishments authorized by this article 
may include admonition,· reprimand, withholding of privi
leges for not exceeding one week, extra fatigue for not exceed
ingone week, restriction to certain specified limits for n~t ex
ceeding one week, and hard labor without confinement for not 
exoeedingone week, but shall not include forfeiture ·0£ payor 
confinement under guard; except that in time of war or gl'ave 
public emer,gen-cy a commanding officer of the gTade of brigadier 
general or of higher grade ·may, nnder the provisi<ms of this 
article also impose upon an ,offi.-cerof his command below the 
grade of a major a forfeiture of not more than one.half of .such 
officer's mlmthly llay for one month. A person punished under 
authority of this article, who deems his punishment unj ust 
or disproportionate to the offense, may, through the proper 
channel, appea.l to the next superior authority, but may in 
the meantime be required to undergo the punishment ad
judged. The commanding officer who imposes the punish
ment, hissuccessoI' in command, and superior authority shall 
have power to mitigate -or remit ·any unexecuted portion of 
the punishment. The imposition and enforcement of dis
ciplina!ry punishment under authority of this article for any 
act or omission shall not he a bar to trial by court-martial 
for a crime or offense growing out of .the same act or omis
sion; but the fact that a disciplinary punishma.'lthas been 
enforced may be shown by the accused upon trial,and when 
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so shown shall be considered in determining the measure of 
punishment to be adjudged in the event of a finding of guilty. 

This article omits matter which appeared in the first paragraph or art.. 104, 
Code of 1916, as follows: After the words "President may prescribe," the 
words "and which he may from time to time revoke, alter, or add to," and 
after the words "minor offenses" the words "not denied by the accused." 
'.fhe first sentence of the second .paragraph of the former article read as fol
lows: 

" The disciplinary punishments authorized by this article may include admo
nition, l'eprimand, Withholding of privileges, extra fatigue, and restriction to 
certain specified limits, but shall not include forfeiture of pay 01' confinement 
under guard. 

ART. 105. INJURIES TO PROPERTy-REDRESS ol,,,-Whenever 
complaint is made to any commanding officer that damage 
has been done to the property of any person or that his prop
erty has been wrongfully taken by persons subject to military 
law, such complaint shall be investigated by a board consist
ing of any number of officers from one to three, which board 
shall be convened by the commanding officer and shall have, 
for the purpose of such investigation, power to summon W'it
nesses and examine them upon oath or affirmation; to receive 
depositions or other documentary evidence, and to assess the 
damages sustained against the responsible parties. The as
sessment of damages made by such board shall be subject to 
the approval of the commanding officer, and in the amount 
approved by him shall be stopped aga.inst the pay of the of
fenders. And the order of such commanding officer directing 
stoppages herein authorized shall be conclusive on any dis
bursing officer for the payment by him to the injured parties 
of the stoppages so ordered. 

Where the offenders can not be ascertained, but the or
ganization or detachment to which they belong .--.is known, 
stoppages to the amount of damages inflicted may be made 
and assessed in such proportion a.s may be deemed just upon 
the individual members thereof who are shown to have been 
present with such organization or detachment at the time the 
damages complained of were inflicted as determined by the 
approved findings of the board. 

The words "person of" appeared in the title of the former a rticle, preced
ing the word "property." 

ART. 106. ARREST OF DESERTERS BY CIVIL OFFICIALS.-It shall 
be lawful for any civil officer having authority under the 
laws of the United States, or of any State, Territory, District, 
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or possession of the United States, to arrest offenders, sum
marily to arrest a deserter from the military service of the 
United States and deliver him into the custody of the military 
authorities of the United States. 

ART. 107. SOLDIERS TO MAKE GOOD TIME LOsT.-Every soldier 
who in an existing or subsequent enlistment deserts the service 
of the United States or without proper authority absents 
himself from his organization, station, or duty for more than 
one day, or who is confined for more than one day under sen
tence, or while awaiting trial and disposition of his case, if 
the trial results in conviction, or through the intemperate use 
of drugs or alcoholic liquor, or through disease or injury the 
result of his own misconduct, renders himself unable for 
more than one day to perform duty, shall be liable to serve, 
after his return to a full-duty status, for such reriod as shall, 
with the time he may have served prior to such desertion, un
authorized absence, confinement, or inability to perform duty, 
amount to the full term of that part of his enlistment period 
which he is required to serve with his organizn.tion before be
ing furloughed to the Army reserve. 

ART. 108. SOLDIERS-SEPARATION FROM THE SERVICE.-No 
enlisted man, lawfully inducted into the military service of 
the United States, shall be discharged from said service with
out a certificate of discharge, signed by a field officer of the 
regiment or other organization to which the enlisted man 
belongs or by the commanding officer when no such field officer 
is present; and no enlisted man shall be discharged from baid 
service before his term of service has expired, except by order 
of the President, the Secretary of War, the commanding of
ficer of a department, or by sentence of a general court
martial. 

ART. 109. OATH OF ENLISTMENT.-At the time of his enlist
ment every soldier shall take the following oath or affirma
tion: "1,---, do solemnly swear (or affirm) that I will 
bear true faith and allegiance to the United States of Amer
ica; that I will serve them honestly and faithfully against 
all their enemies whomsoever; and that I will obey the orders 
of the President of the United States and the orders of the 
officers appointed over me, according to the Rules and Arti
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des of ",Var." This oath or affirmation may be taken before 
any officer. 

ART. 110. CERTAIN ARTICLES TO BE READ A~D EXPLAINED.
Articles 1, 2, and 29, 54 to 96, inclusive, and 104 to 109, in
clusive, shall be read and explained to every soldier at the 
time of his enlistment or muster in, or within six days there
after, and shall be read and explained once every six months 
to the soldiers of every garrison, regiment, or company in_ 
the service of the United States. 

ART. 111. COpy OF RECORD OF TmAL.-Every person tried 
by a general court-martial shall, on demand therefor, made 
by himself or by any person in his behalf, be entitled to a 
copy of the record of the trial. 

ART. 112. EFFECTS OF DECEASED PERSONS-DISPOSITION OF.
In case of the death of any person subject to military law 
the commanding officer of the place of command will permit 
the legal representative or widow of the deceased, if present, 
to take possession of all his effects then in ClLIDp or quarters; 
and if no legal representative or widow be present, the COID

manding officer shall direct a summary court to secure all 
such effects, and said summary court shall have authority to 
collect and receive any debts due decedent's estate by local 
debtors and to pay the undisputed local creditors of decedent in 
so far as any money belonging to the deceased which may come 
into said summary court's possession under this article will per
mit, taking receipts therefor for file with said court's final report 
upon its transactions to the War Department; and as soon a~ 

practicable after the collection of such effects said summary 
court shall transmit s~tCh (,;fleets and any mooney collected, 
through the Quartermastm' Department, at Go'vernment 
expense, to the widow or legal representative of the deceased, 
if such be found by said court, or to the son, daughter, father, 
prov-ided the father has not abandoned the support of his 
family, mother, brother, sister, or the next of kin in the 
order naT/wd, if such be found by said court, or the beneficiary 
named in the will of the deceased, if such be found by said 
court, and said court shall thereupon make to the TVar De
partment a full report of its trwnsaotiom; btd if there be 
none of the person;; hereinabove named, or such persons or 
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tllf'ir add'rases are not known to or readily ascertainable 
by said court, and tlLe said court shall so find, said lrU1nmary 
cmtrt shall have authority to convert into cash, by public 
or private sale, not earlier than thirty days after the death 
of the deceased, all effects of deceased except sabers, insign'ia, 
decorations, medals, watches, trinkets, 1nanuscripts, and other 
aJ'ticZes valued chiefly as keepsakes,. and as soon as prac
ticil ble after converting such effects into cash said summary 
court shall deposit with the proper officer, to be designated 
in regulations, any cash belonging to decedent's estate, and 
shall transmit a receipt for such deposits, any will or other 
papers of value belonging to the deceased, any sabers, in
signia, decorations, medals, watches, trinkets, manuscripts, 
and other ar'ticles valuable chiefly as keepsakes, togethe1' with 
an inventory of the effects secured by said summary court, 
and afuil account of its transactions, to the 'Val' Department 
for transmission to the Auditor for the War Department for 
action as authorized by law in the settlement of accounts of 
deceased officers and enlisted men of the Army. 

The provisions of this article shall be applicable to inmates 
of the United States Soldiers' Home who die in any United 
States military hospital outside of the District of Columbia 
where sent from the home for treatment. 

ART. 113. INQUESTs.-vVhen at any post, fort, camp, or 
other place garrisoned by the military forces of the United 
States and under the exclusive jurisdiction of the United 
States, any person shall have been found dead under cir
cumstances which appear to require investigation, the com
manding officer will designate and direct a summftry court
martial to investigate the circumstances attending the death; 
and, for this purpose, such summary court-martial shall have 
power to summon witnesses and examine them upon oath or 
affirmation. He shall promptly transmit to the post or other 
commander a report of his investigation and of his findings 
as to the cause of the death. 

ART. 114. AUTHORITY TO ADMINISTER OATHs.-Any judge 
advocate or acting judge advocate, the president of a general 
or special court-martial, any summary court-martial, the 
trial judge advocate or any assistant trial judge advocate 
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of a general or special court-martial, the president or the 
recorder of a court of inquiry or of a military board, any 
officer designated to take a deposition, any officer detailed to 
conduct an investigation, and the adjutant of any command 
shall have power to administer oaths for the purposes' of 
the administration of military justice and for other purposes 
of military administration; and in foreign places where the 
Army may be serving shall have the general powers of a 
notary public or of a consul of -the United States in the 
administration of oaths, the ~xecution and acknowledgment 
of legal instruments, the attestation of documents, and all 
other forms of notarial acts to be executed by persons sub
ject to military law. 

ART. 115. ApPOINTMENT OF REPORTERS AND INTERPRETERS.
Under such regulations as the Secretary of War may from 
time to time prescribe, the president of a court-martial or 
military commission or a court of inquiry shall have power 
to appoint a reporter, who shall record the proceedings of 
and testimony taken before such court or commission and 
may set down the same, in the first instance, in shorthand. 
Under like regulations the president of a court-martial or 
military commission, or court of inquiry, or a summary court, ' 
may appoint an interpreter, who shall interpret for the court 
or commlSSlOn. 

ART. 116. POWERS OF ASSISTANT TRIAL JUDGE ADVOCATE 
AND OF ASSISTANT DEFENSE COUNSEL.-An assistant trial 
judge advocate of a general court-martial shall be competent 
to perform any duty devolved by law, regulation, or the CllS
tom of the service upon the trial judge advocate of the court. 
An assistant defense counsel shall be competent likewise to per
form allY duty devolved by law, regulation, or the custom of 
the service upon counsel for the accused. 

ART.117. R.EMoVAL OF CIVIL SUITS.-'When any civil Or 
criminal prosecution is commenced in any court of a State 
against any officer, soldier, or other person in the military 
service of the United States on account of any act done under 
color of his office or status, or in respect to which he claims 

. any right, title, or authority under any law of the United 
States respecting the military forces thereof, or under the law 
of war, such suit or prosecution may at any time before the 

I 
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trial or final hearing thereof be removed for trial into the 
district court of the United States in the district where the 
same is pending in the manner prescribed in section 33 of the 
Act entitled "An Act to codify, revise, and amend the laws 
relating to the judiciary," approved March 3, 1911, and the 
cause shall thereupon be entered on the docket of said dis
trict court and shall proceed therein as if the cause had been 
originally commenced in said district court and the same 
proceedings had been taken in such suit or prosecution in 
said district court as shall have been had therein in said State 
court prior to its removal, and said district court shall have 
full power to hear and determine said cause. 

ART. 118.-0FFICERS, SEPARATION FROlli SERVICE.-No officer 
shall be discharged or dismissed from the service except by 
order of the President or by sentence of a general court
martial; and in time of peace no officer shall be dismissed 
except in pursuance of the sentence of a general court-marlial 
or in mitigation thereof; but the President may at any time 
drop from the rolls of the Army any officer who has been 
absent from duty three months without leave or who has been 
absent in conlinemellt in a prison or penitentiary for three 
months after final conviction by a court of competent juris
diction. 

ART. 119. RANK AND PRECEDENCE AMONG REGULAHS, :MILITIA, 
AND VOLUNTEERs.-That in time of war or public danger, 
when two or more officers of the same grade are on duty in 
the same field, department, or command, or of organizations 
thereof, the President may assign the command of the forces 
of such field, department, or command, or of any organization 
thereof, without regal'd to seniority of rank in the Same grade. 

Same as first sentence of art. 119, Code of 1916. Tile omitted portion read 
as follows: 

.. In the absence of such assignment by the President, officers of the same 
grade shall rank and have precedence in the following order, without regard to 
da te of rank or commission as between officers of differen t classes, namely: 
First, officers of the Regular Army and officers of the Marine Corps detached 
for service with the Army by order of the President; second, officers of forces 
drafted or called into service of the United States; and, third, officers o.f the 
volunteer forces: Provided, That officers of the Regular Army holding com
missions in forces drafted or called Into the service of the United States or In 
the volunteer forces shall rank and have precedence under said commissions as 
if they were commissions in the Regular Army; the rank at officers of the 
Regular Army under commissions in the National Guard as such shall not, tor 
the purposes of this article, be held to antedate the acceptance of such officers 
into the service o.f the United States under said commissions." 
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ART. 120. COMMAND WHEN DIFFERENT CORPS OR COMM.A.},l)S 

HAPPEN TO JOIN.-When different corps or commands of the 
military forces of the United States happen to join or do 
duty together, the officer highest in rank of the line of the 
Regular Army, Marine Corps, forces drafted or called into 
the service of the United States, or Volunteers, there on duty, 
shall, subject to the provisions of the last preceding article, 
command the whole and give orders for what is needful in the 
service, unless otherwise directed by the President. 

ART. 121.-CoMPLAINTS OF WRONGs.-Any officer or soldier 
who believes himself wronged by his commanding officer, and, 
upon due application to such commander, is refused redress, 
may complain to the general com.manding in the locality 
where the officer against whom the complaint is made is sta
tioned. The general shall examine into said complaint and 
take propel' measures for redressing the wrong complained 
of; and he shall, as soon as possible, transmit to the Depart- 
ment of War R true statement of such complaint, with the 
proceedings had thereon. 

Sec. 2. That the provisions of Chapter II of this Act shall take 
effect and be in force eight months after the approval of this 
Act: PrO'Vided, That Rl'tiules 2, 23, and 45 shall take effect im-
mediately. 

Sec. 3. That all offenses tommitted and all penalties, forfei
tures, fines, or liabilities incurred prior to the taking effect of 
Chapter II of this Act, under any law embraced in or m'Odtfied, 
changed, ox repealed by Chapter II of this Act, may he prose
cuted, punished, and enforced in the same manner and with the 
same effect as if this Act had not been passed. 

Sec. 4. That section 1342 of the Revised Statutes of the United 
States be, and the same is hereby, repealed, and all laws and 
parts of laws in so far as they are inconsistent with this Act are 
hereby repealed. 

R. S. 1342 contail'led the former Artlclesot War. 
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Army of tlJe United States, Articles of War govern___________ 2 
Arrest: 

Breaking, punishment f01'- ""' "_____ 69 
Deserters, by ci ,'i! officials_______________________________ 106 
Disobedience of order oL________________________________ 68 
Duration of____________________________________________ 70 
Of accused_____________________________________________ . 69 
Officers charged with offense____________________________ 69 
Soldiers charged with offense___________________________ 69 

Arson, punishment for 93 

Articles of Wilr: 
Army of the United States governed by '-_____________ 2 . 
Certain to be read to enlisted men '__________ 110 
Jurisdiction 2 
Persons subject to 2 

Assault : 
Upon superior officer, punishment f01'- .::__ 64 
With intent to commit felony 93 
With intent to do bodily harm___________________________ 93 

Assistant defense counsel: 
Associate counsel with civil counseL_____________________ 17 
One or more with each general or special cOllrt-martiaL___ 11 
Powers and duties oL ~___________________ 116 

Assistant judge advocate: 
Oaths administered by__________________________________ 114 
Powers and duties oL___________________________________ 116 
Powers of notary public in "foreign pJaces_________________ 114 

B. 

Battalion, definition of term_________________________________ 1d 

Board of Review: 
Constituted by Judge Advocate GeneraL_________________ 50, 
Duties "____________ 50il 

Rehearing ordered by___________________________________ 50:!! 
Branding prohibited_______________________________________ 41 
Bribes, taking of, on musteL________________________________ 56 
Burglary, punishment for 93 
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c. 

Cadets. See United States Military Academy. Art. 
Oamp retainers subject to military law_______________________ 2d 
Capi tal offenses: 

Depositions, use of in trials fOL_________________________ 25 
Records of courts of inquiry adduced by defense in trial fOL 27 
See al.so Death sentence. 

Captured property: 
Dealing in____________________________________________ 80 
Secured for public service 79 
Wrongful appropriation of 79 

Certificate of discharge, compulsory for enlisted men___________ 108 
Challenge: 

Member of court of inquiry -:- 99 
Method of voting on_____________________________________ 31 
Procedure______________________________________________ 18 

Challenge to duel, knowledge of, or aiding___________________ 91 
Charges: 

Copy furnished to accused_______________________________ 70 
Investigation of 70 

Referred to staff judge advocate_________________________ 70 
\Vho may sigu ------------------____ 70 

Civil authorities: 
Arrest of deserters b~' 106 

Conviction by, effect on courts-martial sentence___________ 74 
Delivery by, of persons subject to military law___________ 74 
Delivery of offenders to_________________________________ 74 

Civil suits, removal of, instituted against members of military 
forces____________________________________________________ 117 

Claims: 
False, against GovernmenL____________________________ 94 
False oaths in connection with___________________________ 94 
False writings or papers in connection witll_______________ 94 

Clothing, wasting or unlawfully llisposing oL________________ 84 
Command, when different corps or commands join_____________ 120 
Commander compelled by subordinates to surrender___________ 76 
Commander of guard: 

Refusal to receive or keep prisonel's______________________ 71 
Report on prisoners by 72 

Commanding general, compiaint of wrongs made to__________ 121 
Commanding officers: 

Disciplinary powers oL_________________________________ 104 
Duty in connection with redress of injuries to property_____ 105 
Refusal to see reparation of wrongs made_________________ 89 

Company, definition of term________________________________ lc 

21358°--20----35 
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Conduct: Art. 
PrejudIcial to good order and discipline__________________ 96 
Unbecoming an officerandgentleman_______________95 

'Confinement: 
Escaping punishmenL '":_________________ :69 
Officer charged with offense ,_____________________ 69 

Officer in prison or penitentiary, dropped fromrolls_______ 118 
Places of, when lawfuL_________________________________ 42 
Soldier charged with offense_____________________________69 
Special 'courts-martial, ,power oL________________________ 13 
Summary courts-martial, power -oL_____________________ 14 

,Confirmation: 
Sentences, ,by'PresidenL________________________________ '48 
Sentences, powers incident to power 0:1'____________________49 

Confirming 'authority, ,action, by, required_____________________ ,40 
. Congress"ofthe United States, disrespect toward,'punishment

for 62~__________________________________________________ 

'Conspiracy, to defraud' the' United Statcsby'false c1airns_______94 
Consuls 0:1' United States, powers of, when grallted to Army 

officers___________________________________________________ 114 
'Contempts,' punishment' for, ,by military, trihumils____________ 32 
Continuances, 'courts-martial' may ~granL_____________________ 20 
Convening authority : 

Action by A6 

Pa~er o:l"approval ,46,47 

Referring of charges before triaL________________________ 70, 
Conviction, civil, effect oncourts-martialsentence_____________ 74 
Counsel: 

Appointment 'of, -forconrts-marfiaL______________________ 11 
For accused 17 

For accused before court of inquiry_______________________ 99 
Powers of 'assistant defense counseL_____________________ 116 'I 

Countersign : 
Divulgirrg'o:l'____________________________________________ 77 
Improper use of________________________________________ 77 

Courts-martial: 
Charges. See Charges.
Classified 3 

Evidence. See 'ENidence. 
General-

Accused entitled to copy of record of triaL____________ 111 
Accuser may not sit on______________________________ 8 
By whom appointed_________________________________ 8 
Closed sessions 30 

Composition________________________________________ 5 
Dispositiono:l' records______________________________ ~5 
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.Courts-martial-Continned. 
General- Art. 

.EtKamination of records_____________________________ 50} 
.. Jurisdiction --,.__________________________ 12 

l1ecord&___________________________________________ 33 
Witness for prosecution may not sit on_______________ 8 

Illterpreters. __appointment of____________________________ 115 
Irregularities.effectoL_______________________________ 37 

Judge Advocate. See Judge Advocate. 
Jurisdiction-

Notexclusive_______________________________________ 15 
Limitations as to number of trials_______________________ 40 
Limitations as to time___________________________________ 39 
MilitaJ:'y

-Detached member-sof Marine Corps -triable-by________ 2c 
Naval

Deta'che"d'members of 'Marine Corps triable by________ 2c 
Persons under sentence subject to military law____________ 2e 
Procedure______________________________________________ 17 
Proceedings-

Effect. of irregularities___________________________ 37 
Qualification of members ~__ 4 

Records returned for recDnsidemtion____________________ ·40 
Right of accused to demand trial by______________________ :104 
Rules prescribed by PresidenL__________________________ 38 
Special-

Accuser may not sit on_____________________________ 9 
CIDsed -sessions 30 

Composition________________________________________ 6 
DispositiDn -of records 36 
Jurisdiction 13 

Limitation of pnnishrnellL__________________________ 13 
l1ecords____________________________________________ 34 
-Who may appoinL ._____ 9 

Witness for prosecution may not sit on_______________ 9 
Summary-

Composition_______________________________________ 7 
Disposition of records_______________________________ 36 
·Effects of deceased persons. dispositions Qf__________ 112 
-Investigation of death by 113 
Jurisdiction 14 
Records____________________________________________ 34 
'Vho'may appoint ~_____________________ 10 

Trial by. for murder 01'- rape ~---------------------- g2 
-Who lIill)' serve________________________________________ 4 
Witnesses. See Witnesses. 
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~~~~~: ~ 
Authentication of proceedings___________________________ 103 
Challenge of member 99 
Composition of 98 
Functions of ~___________ 97 

Interpreters, appointment oL____________________________ 115 
Oath of members and recorders__________________________ 100 
Opinion, when given 102 
Po'vers_________________________________________________ 101 
Procedure______________________________________________ 101 
Recorder of, powers_____________________________________ 101 
Records as evidence_____________________________________ 27 
When and by whom ordered_____________________________ 97 
Witnesses for___________________________________________ 101 

Cowardice, accessory penalty 44 
Crimes not capital__________________________________________ 96 
Cross-examination, witnesses for courts of inquiry, by accused__ 101 

D. 

Damages:
To military property 
To property, redress of 

Dangerous weapon, assault with 

Death: 
Investigation by summary comt-martiaL 
Remission of suspended sentence by 

Death sentence: 
Advising or aiding desertion 
Assaulting or willfully disobeying superior officers 
Confirmation of, by PresidenL 
Desertion in time of war 
Failure to suppress mutiny or sedition 
Forcing a safeguard 
Improper use of countersign 
JUisbehaviol' before tile enemy 
~Iurder 

_ 83 
_ 105 
_ 93 

_ 113 
_ 52 

_ 59 
_ 64 
_ 48d 
_ 58 

_ 67 
_ 78 
_ 77 
_ 75 
_ 

~ 

66 
92~:;~~~============================================~====_ 81Relieving, corresponding with, or aiding enemy

Sedition 

Sentinel drunk or sleeping on posL 
Spies -- -

Subordinates compelling commander to surrender 
Suspension of ~ 

VVhen la\vful 

Deceased persons, disposition of effects oL 

_ 66 
_ 86 
_ 82 
_ 76 
_ 

51 
_ 

43 
_ 112 
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Defense counsel: Art. 
Accused's rights as to _ 17 

. Appointed for each general or special court-martiaL _ 11 
Associate coullsel with civil counseL ~ 17 
Definitions: 

Any person subject to military law _ 2 
Battalion _ Id 
Conlpany ~-------------------------------------_ Ie 
Otli~er _ 1& 
PerRollR Ruhject to military law,, _ 2
SoJdier _ Ib 

Delivery: 
Less than amount receipted fOL _ 94 
Offenders to civil authorities _ 74 

Depositiolls:
 
Before whom tnken _
 26 
"When admissible _ 25 

Desertiou: 
Advising or aiding _ 59 
Arrest of deserters by civil officials _ 106 
Enlistment before regularly clischarged _ 28 
Quitting organization to avoid duty _ 2B 
Officer entertaining and retaining deserteL _ 60 
Officer leaving before resignation accepted _ 28 
Punishluent for _ 42,58 

Destruction of property:
Punishment for _ 8l) 
Redress for _ 105 

Detached enlisted men: 
Marine Corps, when subject to military law _ 

Detached officers: 
Marine Corps, when subject to militaI'y law _ 2c 

Discharge:
Before expiration of term _ 108
Officers _ 118 
Remissions of suspended sentence by honorable _ 52 
Soldiers' _ 108 

Disciplinary punishment:
Appeal from _ 104 
Imposition by commanding officeL _ 104 

Dismissal: 
Cadets-

Breaking arrest or escap\ng confinemenL _ 69 
Confirmation by PresidenL _ 48c 

Officers-
Breaking arrest or escaping confinemenL _ 69 
Conduct unbecomiDg ~ _ 95 
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Dismissal-Continued 
Officers--Continued Art. 

Confirmation by PresidenL_________________________ 4Sb 
Cowardice ~_ 44 

Disrespect toward President or other officials ..:_ ·62 
J)runk on duty_____________________________________ 85 
False returns_______________________________________ 57 
Figbting or promoting a dueL_______________________ 91 
Fraud______________________________________________ 44 
How effected 118 

~aking false muster________________________________ 56 
Making unlawful enlistmenL________________________ 55 
Personal interest in sale of provisions-________________ 87 
Refusal to deliver offenders to civil authorities_______ 74 
Refusal to have reparation of wrongs made____________ 89 

Suspension of sentence__________________________________ 51 
Disobedience, command of superior officer, punishment f01'-____ 64 
Disorders: 

PL'ejudicial to good order and military discipline_______ 96 
VVho Lnay stop__________________________________________ 68 

Disrespect: 
Toward President or other officials______________________ 62 
Toward superioL' officer 153 

Double jeopardy, limitation as to number of tL'ials____________ 40 
Drafted men, subject to military law_________________________ 2a 

Drunkenness: 
. Officer drunk on duty___________________________________ ~5 

Sentinel drunk on post__________________________________ 86 
Dueling, fighting or promoting_______________________________ 91 
Duty. officer found drunk on________________________________ !l5 

Eo 

Effects of deceased persons, disposition oL___________________ 112 
Embezzlement: 

Military property \)4 

Punishment for 93 

Enemy. relieving, correspondif.lg with or aiding_______________ 81 
Enlisted men: 

Definition -of "soldier "_________________________________ lb 

Marine Corps. See Marine Corps. 
Oath of enlistment ------_______________________________ 109 
Separation from the service______________________________ 108 
Time lost to be made good_____________________________ 107 

Enlistment: 
Certain articles of war to be read on_____________________ 110 

Fraudulent-
Misrepresentation orconcell.lment of qualificll.tions__ 54 
Reenlistment before regularly discharged___________ 28 
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Enlistment-Continued Art. 
Oath of 109 

Time lost to be rnade-good______________________________ 107 
Unlawful, making of punishable-'-________________________ 55 

Eqniprnent, wasting or unlawfully disposing oL_____________ 84 
Escape: 

lProm confinement, punishmenL_________________________ 69 
Suffering prisoner to escape___________________________ 13 

Evidence: 
Depositions, before whom taken_________________________ 26 
Depositions, when admissible__________________________ 25 
Records of courts of inquiry_____________________________ ·21 

Execution o"f sentences: 
In disciplinary barracks_________________________________ 53 
Order withheld .:.___ 50, 

.F. 

False muster, punishment fOL______________________________ 58 
False returns, punishment fOL___________________________ 51 
False writings, in connection with claims__________________ 94 
Felony. assault with Intent to commiL_____________________ 93 
.Field clerks: 

Army-
Not triable by summary courts-martiaL___________ 14 
Power to stop quarrels, frays, ·disorders_____________ 68 
Subject to military law____________________________ 2a 

Quartermaster CorPS-
Not triable by summary courts-martiaL______________ _14 
Power to stop quarrels, frays, disorders_______________ 68 
Subject to military law -'___________________ 2a 

Findings: 
IlTegularities, effect on________________________________ 31 
Method of voting on___________________________________ 31 
Reconsideration of______________________________________ 40 

Flogging prohibited_______________________________________ 41 

.Forgery: 
In connection with claims________________________________ 94 
Punishment for_________________________________________ 93 

Fraud: 
Accessory penalty______________________________________ 44 
Against Government, or officers thereoL_________________ 94 

Fraudulent enlistment, by misrepresentation Ol' concealment of 
qualifications 54 

Frays, who may quelL__________________________________ 63 
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G. 
Art. 

Genera.! officers, confirmation of sentence of__________________ 48a 
Gentleman, conduct unbecoming an officer and________________ 95 
Gestures, reproachful or provoking__________________________ 90 
Good order: 

Conduct prejudicial to___________________________________ 96 
~aintenance of_________________________________________ 89 

H. 

Horses, injuring or losing___________________________________ 84 
Housebreaking, punish)nent for______________________________ 93 

L 

Inquests, by summary courts-martiaL________________________ 113 
Insubordination toward noncommissioned officers, punishmenL_ 65 
Intent to commit a felony 93 

Interpreters: 
Appointment of_________________________________________ 115 
Courts of inquiry 101 

Oath administered to____________________________________ 19 
Intimidation of persons bringing in provisions________________ 88 
Investigation:

Charges 70 

Death, by summary courts-martiaL_______________________ 113 
Delay in, punishmenL__________________________________ 70 
Injuries to property_____________________________________ 105 

Irregularities, effect on courts-martial proceedings____________ 37 

J. 

Judge Advocate: 
Oaths administered by 114 

Power to act as notary public in foreign places___________ 114 
Staff, charges referred to, before triaL____________________ 70 
Staff, restrictions on officer who may act as________________ 11 

Judge Advocate General: 
Board of review constituted by------------------________ 50,\
Branch offices established by____________________________ 50! 
Review of records of triaL_____________________________ 46 

Judge Advocate General's Department: 
Board of review in______________________________________ 50t 
Officer detailed to general courts-martiaL________________ 8 

Judge Advocates. See Acting Judge AdYocates, Assistant Judge 
Advocates, Trial Judge Advocates. 
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L. 

Larceny:
Military property 

Art. 
94 

Punishment for ~___________________________ 93 

Law member: 

Appointment _-----------------------------------_------ 8 
Rulings_______________________________________________ 31 

Life imprisonment: 
Murder________________________________________________ 92 
Rape___________________________________________________ 02 

Limitations: 
Maximum limits of pullishmenL_________________________ 45 
Upon prosecutions, as to number 40 
Upon prosecutions, as to time____________________________ 39 

M. 

l\111nslanghter, punishment for 93 

Marine Corps: 
Enlisted men, subject to military law when detached______ 2c 
Officers, subject to military law when detaehed____________ 2c 

Mayhem, punishment for 93 

Military commissions: 
COUl't of inquiry records admissible before______________ 27 
Jurisdiction, concurrent with courts-martiaL_____________ 15 

Military instruction, persons in training subject to military law_ 2a
 
Military law. See Articles of ·War.
 
Military property:
 

Loss, damage, or wrongful disposition oL_______________ 83 
Purchasing or receiving in pledge________________________ 94 
Waste or unlawful disposition of, issued to soldiers_______ 84 

Military tribunals: 
Con tempts punished by 32 

Jurisdiction concurrent with courts-martiaL______________ 15 
Militia, rank and precedence among regulars, volunteers and___ 119 
Misappl·opriation of military property________________________ 94 
Misbehavior: 

Before the enemy, inducing ---------------- 75 
Before the enemy, punishment___________________________ 75 
Sentinel________________________________________________ 86 

Misrepresentation, fraudulent enlistmenL · 54 
Mitigation of sentences______________________________________ 50 
Money, taking of, on muster 56 

Murder: 
Punishment for_________________________________________ 92 
Trial by COul't!l-martiaL_________________________________ 92 

~luster, false_______________________________________________ 56 
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Muster in:
 
Certain al"ticles of war to be read Oll
 _ 
Unla~'ful _ 

Mutiny: 
Failure to suppress, punisllment _ 67 
Punishmen t for • _ 42,66 

N. 

Navy, artiCles 0'£ war not applicable to; ex:c-et>tion_____________ 2 
Neglect of duty, prejudicial to good order and discipline_______ 96 
Noncommissioned officers: ' 

Insubordinate conduct toward, pnnishmenL______________ 65 
Power to stop quarrels, frays, disorders__________________ 68 

Notary public, powers of, when granted to Army officers_______ 114 

o. 

'Oaths: 
Administration of, in courtscmartiIlL_____________________ 19 
Authority to administeL_______________________________ 114 
False, in connection with c\aims_________________________ 94 
Members and recorders of courts of inquiry_____________ 100 
Of enlistmenL__________________________________________ 109 

Offenders, delivery of, to civil authorities____________________ 74 
Offenses: 

Minor,_ confinement for 69 
Minor, disciplinary punishment f01'______________________ 104 
Not capital 96 

Officers: 
Arrest of, who may order 68. 

Assaulting or willfully disobeyiug superior_______________ 64 
Conduct unbecorning____________________________________ 95 
Definition or term_______________________________________1a 
Dismissal. Bee Dismissal. 
Disrespect toward Federal or Statc_______________________ 62 
Disrespect toward superior -'__________ 63 
Drunk on duty_________________________________________ 85 
General, sentences respecting, to be confirmed by President 48a 
Bow triable____________________________________________ '16 

Marine Corps, when members subject to articles of waL__2c 
Separation from the service____________________________ 118 
Subject to military Jaw 2:1 

Trial by inferiol'!'L ____ ] G 

Opinions by courts of inquirr 102 

550 



INDEX TO ARTICLES OF WAR. 

P. 
Art, 

Parole, divulglng__________________________________________ 77 

Pay: 
Forfeiture-

Special courts-martial, power of___________________ 13 
Summary courts-martial, power of__________________ 14 

Stoppage for damage to property__________________________ 105 
Penitentiary: 

Confinement in, wllen lawfuL___________________________ 42 
Officer confined in, dropped from rolls___________________ 118 
Power 1'0 mitigate or remit sen1;,ence does not extend to____ 

Perjury, 'punishment for 
50 
93 

Pillage, quitting post to_____________________________________ 75 
,Pleading, error in,effect on proceedillgs_____________________ 37 
Pleas, refusal or failure to plead_____________________________ 21 
Pledge, receiving military property in_________________________ 94 
Plunder, quitting post to___________________________________ 75 

President of the United States: 
Action on rehearing_________________________________ 50! 
Confirmation of sentences, when required_______________ 48 
Dismissal or discharge of officer by______________________ 118 
Disrespect toward, punisllment for 62 
General courts-martial appointed by 8 
Persons excepted from summal'Y courts-martial jmoisdic

lion by_______________________________________________ 14 
Prescribes rules for courts-martial procedure____________ 38 

Prisoners: 
Refusal to receive or keep______________________________ 71 
Releasing, without proper authority 73 
Report on, by commander of guard :.._________________ 72 

Property: 
Abandoned, dealing io__________________________________ 80 
Captured, dealing in____________________________________ 80 
Captured, failure to secure_____________________________ 79 
Captured, misappropriation oL________________________ 70 
Captured, securing for public service__________________ 79 
Injuries to, redress of_________________________________ 105 
'Willful destruction of, by perSons ill military service______ 89 

Provisions: 
Intimidation of persons bringing in______________________ 88 
Sale of, officer's personal interest in____________________ 87 

Provost courts, jurisdiction concurrent ,vith courts-martiaL_ Ii) 
Provost marshal, refusal of, to receive or keep prisoners______ 71 
Punishment: 

Covvardice______________________________________________ 44 
Cruel and unusual, prohibited___________________________ 41 
Disciplinary powers of commanding officer______________ 104 
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Punishment-Continued. 
Fraud _ 

Art. 
44 

Maximum limits _ 45 
Places of confinement, when lawfuL _ 42 
Special courts-martial, power oL _ 13 
Summary courts-martial, power oL _ 14 

ct. 
Quarrels, who may stop _ 68 
Quartermaster Corps, field clerks: 

Not triable by summary courts-mm·tiaL _ 14 
Power to stop quarrels, frays, disorders _ 68 
Suhject to military law : _ 2a 

R. 

Rank, precedence among regulars, militia, and volunteers _ 119 
Rape:

Punishment for _ 92 
Trial by courts-martiaL _ 92 

Receipt: 
Delivery of less than amount specified _ 94 
Making Or delivering, with fraudulent intenL _ 94 

Reconsideration of courts-martial records _ 40 
Records: 

Courts-martial, reconsideration _ 40 
Courts of inquiry _ 103 
General courts-martial, keeping and authentication oL _ 33 
General courts-martial, disposition oL _ 35 
General courts-martial, examination oL _ 50! 
Of trial, copy of, for accused _ 111 
Special courts-martial, keeping and authentication oL _ 34 
Special courts-martial, disposition oL _ 86 
Summary courts-martial, keeping and authentication oL _ 34 
Summary courts-martial, disposition oL _ 

Recorder: 
36 

/ 

For court of inqUiry _ 98 
For courts of inquiry, oath oL _ 100 

Redress: 
For wrong to person _ 121 
Of wrongs, by commanding officeL _ 89 

Regular Army: 
Inmates of Soldiers' Horne, 'Vashington, D. C., subject to 

military Ia \V _ 2b 
Rank and precedence among volunteers, militia, and mem

bers of _ 119 
Soldiers subject to military law _ 2a 

Rehearing:
Procedure _ 

50! 
"Tho maya uthorize _ 50! 
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Art. 
Release of prisoners without proper authority 73 
Relieving enemy, punishrnenL_____________________________ 81 
Remission: 

Sentences______________________________________________ 50 
Sentences, in disciplinary barracks_______________________ 53 
Unexecuted sentence____________________________________ 52 

Reporters: 
Appointment of________________________________________ 115 
Courts of inquiry_______________________________________ 101 
Oath administered to____________________________________ 19 

Retainers, camp, subject to military la".______________________ 3d 
Returns: 

False, punishment for___________________________________ 57 
Omission to rendel"_____________________________________ 57 

Reviewing authority, action by, necessary____________________ 40 
Revision, reconsideration of finding or sentence________________ 40 
Riot, punishment for_______________________________________ 89 
Robbery, punishment for____________________________________ 93 

s. 
Safeguard, forcing__________________________________________ 78 
Safety of command, endangering____________________________ 75 

Sales: 
Military property 94 

Provisions, officer's personal interest in___________________ 87 
Unlawful sale of military property______________________ 84 

Sedition: 
Failure to suppress, punishmenL_________________________ 67 
Punishment for_________________________________________ 66 

Self-incrimination, compulsory, prohibited____________________ 24 
Sentences: 

Approval by convening authority_________________________ 46 
Approval or disapproval by appointing authority_________ 4Th 
Confirmation, powers incident to power oL______________ 49 
Courts-martial, effect of civil conviction on_______________ 74 
Execution of, in disciplinary barracks____________________ 
Irregularities, effect OD_________________________________ 

53 
37 

Mitigation of, in whole 01' parL__________________________ 50 
Powers incident to power to approve______________________ 47 
Reconsideration of______________________________________ 40 

. Remission of, in disciplinary barl'acks____________________ 53 
Remission of, in whole or parL__________________________ 50 
Suspension of, until pleasure of President is known________ 51 
Suspension of, who may ordel"___________________________ 52 

Sentinel: 
Drunk on posL_________________________________________ 86 
Sleeping on post________________________________________ 86 
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Separation from service. See Discharge; Dismissal. Art. 
Sessions, closed :.._____________ 30 

Signatures, 'forging, in clmnection with claims________________ -94 
Sleeping on post, by sentineL________________________________ 86 
Sodomy, punishment,for_____________________________________ 93 
Soldiers. See Enlisted men. 
Soldiers'Home, Regular Army"Washington, D.:C., members sub

ject to military law 3b 
Specifications, 'who may sign . 70 
Speeches, reproachful or provoking__________________________ 90 
Spies: 

Lurking about fortifications_____________________________82 
Punishment fOI"-________________________________________ '82 

'Squadron included in "battalion "___________________________ 1 

-Staff judge advecate: 
Review of records of, triaL_____________________________ 46 

'Statute of limitations_______________________________________ 39 
'Stoppage of pa,y. See Pay. 
'Subordinates: 

Commander compelled to surrender by___________________ 76 
Insubordinate conduct towllrd noncommissioned officer_____ 65 

,Superior officer: 
Assaulting, punishment for______________________________ '64 
Disrespect toward, punishment for ~____________63 

Willfully disobeying, punishment for____________________ 64 
,Surrender, subordinates compelling commander to_____________ 76 
Suspension: 

Cndets-
Confirmation by PresidenL____________________________ 48c 

Sentence. See Sentences. 

T. 

Tattooing as punishment prohibited__________________________ 41 
Testimony: 

Cempulsoryself-incrimination prohibited_________________ ~4 

Depositions. See Depositions. 
Witnesses. See Witnesses. 

Threats against warrant or noncommissioned offieel's__________ 65 
Trial: 

COpy of record of, for accused___________________________ 111 
Delay in bringing, punishmenL__________________________ 70 
Second for'8arne offense_________________________________ 40 
Speedy trial required____________________________________ 70 
Time for 70 

Trial judge advocates: 
Appointment of_________________________________________ 11 
Assistant, powers and duties oL_________________________ 116 
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Trial judge advocates-Continued. Art. 
Assistant, qualifications 116 
Duties -'- -'___________________ 17 

Oaths administered by_________________________________ 114 
Powers of notary public in foreign places______________ 114 
'Withdrawal at closed session ~_ 30 

u. 
United States Disciplinary Barracks: 

Confinementin__________________________________________ 42 
'Execution Of 'sentence when confined in ~ 53 

Power to mitigateo!" remit sentence does notextendto____ 50 
Remission 6f ·sentence when confined in___________________53 

United 'States 'Militllry Academy: 
Cadets' breaking arrest 'or'escaping -confinement____________ 69 
Cadets' dismissal or slispensiDn_________________________ .48c 
Cadets not triable -by summary courts'martiaL__________ 14 
Cadets subject tomilitar,y law__________________________ 2b 
Dismissal {)f-cadets____________________________________ 69 
Generalcourts-muTtial appointed 'by -SuperintendenL 8,12 

Verdict: 
Announcement by courL____________________________ 29 

Volunteers: 
Rank and. precedence Jiillongregulars,mili tia,a:ud________119 
Subject to military law 2a 

Voting: 
Method of______________________________________________ 31 
On convictions and sentences____________________________ 43 

w. 
ViTarrant officers: 

InsubGl'dinate conduct tOwHrcl__________________________65 
Not triable by summary courts-martiaL -'_ 14 
Power to stop quarrels, frays, disorders__________________ 68 
Subject to military law__________________________________ 2a 

'Waste: 
Military property issued to soldiers_______________________ 84 
Property_______________________________________________ 89 

'Weapon, assault with dangerous_____________________________ 93 
ViTitnesses: 

Compulsory self-incrimination prohibited_________________ 24 
Courts of inquiry 101 
Inquests 113 

Oaths administered to__________________________________ 19 
Process to obtain_______________________________________ 22 
Refusal to appear or testify --------- 23 

-Wrongs:
Redress of______________________________________________ :89 

Redress, refusal of, procedure on________________________ 121 
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SYSTEM OF COURTS-MARTIAL FOR NATIONAL 
GUARD NOT IN THE SERVICE OF THE UNITED 
STATES. 

SEC. 102. Except in organizations in the sel'vice of the United 
States, courts-martial in the National Guard shall be of three kinds, 
namely, general courts-martial, special courts-martial, and summary 
courts-martial. They shall be constituted like, and have cognizance 
of the same subjects, and possess like powers, except as to punish
ments, as similar courts provided for by the laws and l'egulations 
governing the Army of the United States, and the proceedings of 
courts-martial of the National Guard shall follow the forms and 
modes of procedure prescribed for said similar courts. 

SEC. 103. General courts-martial of the National Guard not in the 
service of the United States may be convened by orders of the Presi
dent, or of the governors of the respective States and Territories, or 
by the commanding general of the National Guard of the District of 
Columbia, and such courts shall have the power to impose fines not 
exceeding $200; to sentence to forfeiture of pay and allowances; to a 
reprimand; to dismissal or dishonorable discharge from the service; 
to reduction of noncommissioned officers to the ranks; or any two or 
more of such punishments may be combined in the sentences imposed 
by such courts. 

SEC. 104. In the National Guard not in the service of tile United 
States the commanding officer of each garrison, fort, post, camp, or 
other place, brigade, regiment, detached battalion, or other detached 
command, may appoint special courts-martial for his comllland; but 
such special courts-martial may in any case be appointed by superior 
authority when by the latter deemed desirable. Special courts-mar
tial shall have power to try any person§lubject to military law, ex
cept a commissioned officer, for any crime or offense made punish
able by the military laws of the United States, and such special 
courts-martial shall have the same powers of punishment as do gen
eral courts-martial, except that fines imposed by such courts shall 
not exceed $100. 

SEC. 105. In the National Guard, not in the service of the United 
States, the commanding officer of each gal'1'ison, fort, post, or other 
place, regiment or corps, detached battalion, company, or other de
tachment of the Natioual Guard may appoint for such place or com
mand a summary court to consist of one officer, who sha.ll have power 
to administer oaths and to try the enlisted men of such place or com
mand for breaches of discipline and violations of laws gove1'lling such 

556 



COURTS-MARTIAL FOR NATIONAL GUARD. 

Qrganizattons; and said court, when satisfied of the guilt of such sol
dier, may impose fines not exceeding $25 for any single offense; may 
sentence noncommissioned officers to reduction to the ranks j may sen
tence to forfeiture of pay and allowances. The proceedings of such 
court shall be informal, and the minutes thereof shall be the same as 
prescribed for summary courts of the Army of the United States. 

SEC. 106. All courts-martial of the National Guard, not in the serv
ice of the United States, including summary courts, shall have power 
to sentence to confinement in lieu of tines authorized to be imposed: 
Provided, That such sentences of confinement shall not exceed one 
day for each dollar of fine authorized. 

SEC. 107. No sentence of dismissal from the service or dishonorable 
discharge, imposed by a National Guard court-martial, not in the 
service of the~ United States, shall be executed until approved by the 
governor of the State or Territory concerned, or by the commanding 
general of the National Guard of the District of Columbia. 

SEC. 108. In the National Guard, not in the service of the United 
States, presidents of courts-martial and summary court officers shall 
have power to issue warrants to arrest accused persons and to bring 
them before1:he court for trial whenever such persons shall have dis
obeyed an order in writing from the convening authority to appear 
before such court, a copy of the charge or charges having been de
livered to the accused with such order, and to issue subprenas and 
subpQ)nas duces tecum and to enforce by attachment attendance of 
witnesses and the production of books and papers, and to sentence 
for a refusal to be sworn or to answer as provided in actions before 
civil courts. 

All processes and sentences of said courts shall be executed by 
such civil officers as may be prescribed by the laws of the several States 
and Territories, and in any State where no provision shall have been 
made for such action, and in the Territories and the District of Co
lumbia, such processes and sentences shall be executed by a United 
States marshal or his duly appointed deputy, and It shall be the duty 
of any United States marshal to execute all such processes and sen
tences and make return thereof to the officer issuing or imposing the 
same. (Act of June 3, 1916, 39 Stat., 208, 209.) 

21358°--20----36 
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FORM OF ORDER APPOINTING A GENERAL 
COURT-MARTIAL. 

Headquarters--- (Corps Area) (Division) (Department).
 
(Place) -- (Date) -- 19

SPECIAL onDERS,}
 
No. - 

A general court-martial is appointed to meet at ---, ---, 
at --- ---, on --- 19-, or as soon thereafter, as practicabl~, 

for the trial of such persons as may be properly brought before it. 

DETAIL FOR THE COURT. 

Col. ---,5th Cavalry. 
Lieut. Col. ---,1st Infantry. 
Lieut. Cor. ---,3d Field Artillery. 
Maj. ---, J. A. G. D., law member. 
Maj. ---,3d Field Artillery. 
Capt. ---,4th Infantry. 
Capt. ---,5th Cavalry. 
Capt. ---,1st Infantry. 
Capt. ---,3d Field Artillery. 
Capt. ---,5th Cavalry, trial judge advocate. 
First Lieut. ---,3d Field Artillery, assistant trial judge advocate. 
Capt. ---,4th Infantry, defense counseL 
First Lieut. ---,4th Infantry, assistant defense counsel. 
(In. case travel is necessary, the following sentence will be added:) 
The travel directed in compliance with this Order is Decessary in 

the illiiitary service. 
By command of Maj. Gen. --- ---. 

--- --- (name), 
--,- --- (rank) (General Staff), 

Official: 
------, 

Adjutant. 
Chief of Staff. 

NOTE.-A succession of orders modifying an order appointing a 
court-martial is liable to result in serious en·Ol·S. When practicable 
it should be avoided by appointing a new court. 
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FORM OF ORDER APPOINTING A SPECIAL COURT· 
MARTIAL. 

SPI"CIAL ORDERS, Headquarters ---, 
{ No. --. (Plaee) -- (Date) -- 11}

A special court-martial is appointed to meet at ---,--- at 
------, ---, 19--, 01' as soon thereafter as practicable, for 
the trial of such persons as may be properly brought before it. 

DETAIL FOR THE COURT. 

Maj. ---,1st Cavalry. 
Capt. ---,3d Cavalry. 
Capt. ---,4th Coast Artillery' Company. 
First Lieut. ---,3d Cavalry. 
First Lieut. ---,1st Infantry. 
Capt. ---,4th Coast Artillery Company, trial judge advocate. 
Capt. ---,3d Cavalry, defense counsel. 
(In case the appointing authority desires that the testimony be re

duced to writing, the following sentence will be added:) 
The testimony will be reduced to writing, ll:nd. the president ill 

authorized to employ a reporter. 
By order of Colonel ---: 

------, 
Adjutant, 
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APPENDIX 5. 
Form No. 594, A. G. O. 

December 8, 1920. 

CHARGE SHEET. 
(See Instructions on page 4.) 

No. ----------
(In summary court record.) 
--------, l~. 

(Place.) (Date.) 

(Sul'Dame of accused. (Christian name.) (Army serial No.) (Grade.) 

(Company and regiment, or corps, or department.) 
Date of current enlist.ment, , 19-; age at enlist

ment, --- years --- months. 
Term of current enlistment years. 
Rate of pay, $--- Class A allotment, $--- per month. Class 

B allotment, $--- per month. 
Allotment for insurance premium, $ per month. 
Prior service, 

(Give dates, with character given on each discharge.) 

Witnesses, both for and against the accused, so far as known, are 
as follows (see Instruction 4) ; 

Against the accused- To be found at-

For the accused- To be found at-

Memorandum of documentary evidence bearing on the case (see In
structions 4 and 9) : 

List of ddcuments. 
Original ICopvap· II origin;).l is not appended, stMe place 
pe~~~d. pended. where it may be found. 

--
I 
[ 

I 
-----

Is accused now in arrest? or in confinement?'-----
If so, date of arrest , 19-, or confinement -----" 19
If so, place where accused is now in arrest or confinement -----
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CHARGE: Violation of the ------- Article of War. 
Specification: 

(Signature of accuser)-----------------

(Grade and organization and arm, or 
stall' corps, 01' department.) 

(A (lditional sheets, if necessary, for Chal"ges and specifications will 
be attached here. 01"dinary 8 ~7J 12 inch paper will be used tor ad
diHonal Sheets.) 

AFFIDAVIT. 

Before me, the undersigned, authorized by law to administer 
oaths in cases of this character, personally appeared the above
named accuser this day of , 19-, and made 
oath that he is a person subject to military law and that he per
sonally signed the foregoing charges and specifications, and further 
that he .. has personal knowledge of the matters set forth in 
specifications ; Rnd .. has 

(Indicate by specification and charge numbers.) 
investigated the matters set forth in specifications 

(Indicate 

------------------, and that the same are true 
by specification and charge numbers.) 

in fact, to the best of his knowledge and belief. 
(Nllme)----------------

(Rank and organization.) 

(Official charactel', as summary court, notary public, etc.) 

NOTEs.-(l) At (0) strike out words not applicable. 
(2) It the accuser has personaJ knowledge ot the tacts stated in one or mOre 

specifications or I:'arts thereat, and his knowledge as to other specifications or 
parts thereot is derived from investigation or the tacts, the tonn ot the oath 
will be varjed llccprdingly. In no case will he be permitted to state aJter
natively, as to any particular charge or specification, tbat be either has 
personal knowledge or has investigated. (See note to par. 75, M. C. M.) 

(3) If the oath is administered by a civil officer having a seal, his official 
seal should be affixed. 

1ST IND. 

(See Instruction G.) 

Headquarters -----, --------- -----,19-. 
(Place.) (Date.) 

Referred for trial to --------------------
(Rank, name, and organization. Summary court, trial 

court-martial ap
judge advocate.) (Summary, special, or general.) 
pointed by paragraph ---. Special Orders, No. 
Headquarters ----"-----------------, 19-. 

By of ---------------
(Command or order.) (Rank and name of commanding officer.) 

---------, Adjutant. 
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I have served copies heI'eof and of accompanying papers'. ill accord
ance with the requirements of paragraph 77b, Manual for Courts-
Martial, on the above-named accused, this day of 
19

(Name) , Trial Ju'dge Advocate. 
(Rank and organi7.ation.) 

Pleas:
 
Findings: ----------------------- 

Sentence: ---------~---------------


Days in arrest (or confiement), ---------; maximum punish

ment, -------- 
Remarks:
 

NOTF.,-Th~ foregoing blank spaces will be filled In by summary courts. 
In otller caSeS they will not be filled In by trial judge advocates or others 
at the tt'ial, but will be reset'ved for use for record purposes at the hemI
quarters of the officer appointing the sp-ecial or general court-martial. 

Entered on pay card (forfeiture only). (See Instruction 8)---- 
(Initials of adjutant,) 

Entered on service record in cases of conv.iction (see Instruc
tion 8)----------------

(Initials of company or detachment commander.) 

IN~TRUCTIONS. 

1. Before preparing charges on this form the provisions of the 
seventieth article of war and of paragraph 75, Manual for Courts
Martial, and the note thereunder, together with paragraphs 62. 63, 64, 
65, 66, and 67, Manual for Courts-Martial, and of the particular at"tide 
or articles of war alleged to have been violated; and the paragraphs of 
the Manual for Courts-Martial relating thereto', will be, carefully COD

sidered. 
2. Charges for trial by courts-martial IDay be preferred by any 

person subject to military law. All charges and specifications must be 
signed by a person subject to military law, and under oath either that 
he has personal knowledge of or has investigated the matters set forth 
therein, and that the same are true in fact to the best of his knowledge 
and belief. fA. W. 70.) 

Charges will be preferred only when the person preferring them 
either has personal know[ed'ge of or has investigated the matters set 
forth therein, and from such knowledge or investigation is of the 
opinion that there is reasonable ground for believing that the offense 
has been committed, that the accused Is guilty of the offense, and that 
the offense can not be properly or adequately dealt with in any other 
manner. (Par. 75, M. C. lIf.) 
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3. All charges for trial by courts-mal·tial will be in triplicate and 
may be prepared by carbon process. This charge sheet form will be 
used for each of the three copies, and all copies will be signed by tlJe 
accuser and the officer administering the oath. Should the space on 
this form be insufficient to accommodate all the charges and specifica
tions proposed, such additional sheets of ordillary paper will be used 
for mat purpose as inay be required. The charges and specificntions 
will be signed as indicated ell this prescribed form ancl the affidavit 
thereto, in substantially the form hereon prescribed, will be SWOl'll to 
before any officer, civil 01' military, anthorized to acIlllinister oaths in 
cal;es of this character (see as to the competency of military officer:; 
to administer oaths, pnr. 138, M. C. M.), and will be forwarded to tile 
commanding officer immediately exercising summary court-martial 
jurisdiction ovet the command to which the accused belongs 01' 

pertains. 
4. All known witnesses, botil for and against the accused. will be 

listed in the prescribed place on this charge sheet, mentioning where 
they may be found; and all documents bearing upon the case which 
may be obtainable will be listed in the prescribed place under "~Ielll
orandum of documentary evidence bearing on the case" above. 
\Vherever available, original documents which may be useful as evi
dence will be appended and securely fastened hereto. If the originals 
are not available, copies will, if available, be so appeuded. In any 
case where the originals are not so appended (whether 01' not copie;; 
are appended), the place where the originals may be found will be 
noted in the appropriate place under" Memorandum of documentary 
evidence bearing on tIle case" above. 

5. The affidavit to the charges must state positively either that 
(1) the affiant preferring the charges has personal knowledge of tile 
matters set forth therein, 01' else, (2) that he has investigated them 
and has thus satisfied himself of the facts. It must clearly appear 
upon which ground he places his statement of the truth of the facts 
allegecl in the charges and specifications. He is not to be permitted 
to say alternatively, as to any particular charge or specification, tilat 
he either has personal knowledge or has investigated. Such all in
definite statement is wholly insufficient to satisfy the reqUirement;; 
of the seventieth article of war, and will not be accepted. 

He may, however, base some of the allegations in a specification, 
or some of the specifications, on his personal knowledge, and other~ 

upon his investigation of the facts. In such cases he will, in the affi
davit, state which are based upon personal knowledge and which upon 
investigation. (See note to par. 75, M. C. M.) 

6. If trial is ordered, the order of reference for trIal w!ll be In
dorsed on one original counterpart hereof, as "1st Ind.," in the form 
hereon prescribed. 

The counterpart on which such order is indorsed will be the one 
retained by the trial judge advocate during trial and returned by him 
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with the record of trial to the convening authority. (See par. 79b, 
M. C. M.) 

7. The trial judge advocate will also enter on this same counter
part, in subst.antially the form hereon prescribed, his certificate of 
service of the charges and accompanying documents on the accused, 
as required by paragraph 77b, M. C. M. 

8. The initials of the adjutant indicating entry on pay card wheu 
forfeitnre Is awarded, and the initials of the compan~T or detachment 
commander indicating entry on service record in case of conviction, 
will be placed on the original charge sheet of summary courts-martial, 
completed as the record of trial. 

9. Bulky reports or official documents will not ordinarily be ap
pended or copied, but listed, and the place where they may be found 
stated in the column so headed, on page 1.' 

• .. Page 1 .. ()of A. G. O. Form 594, 1s page 560 supra. 



APPENDIX 6. 

FORMS FOR CHARGES AND SPECIFICATIONS. 

INSTRUCTIONS. 

The forms for charge3 and specifications set forth below constitute 
a general guide for use in the drafting of charges and specification!! 
under the several articles of war, not only for offenses specifically 
provided for in the forms but also for like offenses not specifically 
mentioned ther'ein. In preparing charges the following general rules 
should be observed: 

(a) When there is more than one charge the charges will be num
bered, using the Roman numerals, viz, I, II, etc. 

(b) When there is more than one specification under "a charge the 
specifications under that charge will be numbered, using the Arabie 
numerals, viz, 1, 2, etc. 

(e) The form provided for the charge wlll not in any case be ab
breViated, added to, or deviated from. 

(d) The several forms provided for specifications will be added to 
or deviated from when circumstances require such addition or de
viation. 

(e) The words inclosed in parentheses or brackets, or both, in the 
forms for specifications mayor may not be used, as circumstances 
require. 

(f) The blanks inclosed in parentheses in the forills for specifica
tions, indicate that a proper substitute may be used. 

(g) The Dame of the accused as stated in the specification should, 
except in a case in which the jurisdiction of the court over the per
son is not dependent upon his being a person subject to military law 
(e. g., see A. W. 81 and 82), be accompanied by such descriptive lan
guage as will show that he is a person subject to military law and 
therefore subject to the jurisdiction of the court. Thus, in the ordi
nary case of an officer or soldier in the service, the specification 
should read" In that Captain John Smith, Field Artillery, did," etc., 
01' "In that Private John Smith, Company A, 7th Infantry, did," etc. 
These forms are applicable for all persons in the military service 
whether members of the Regular Army or volunteer forces accepted 
or mustered into the military service of the United States or members 
of the National Guard or of other forces which may have been 
drafted, called or ordered into, or to duty or for training in, the 
military service of the United States, provided the accused has ac
tually answered such call, draft or order; if, however, the accused 
has not obeyed the call, draft, or order, his name should be followed 
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by the words "lawfully called (drafted) or (ordered) into the 
military servj.ce of the United States." If the accused has not been 
assigned to an organization, the word" unassigned" may be employed. 
In the case of a cadet, the specification should read" In that Cadet 
Johu Smith, United States Military Academy, did," etc. In the case 
of a member of the Marine Corps detached for service with the Armies 
of the United States by order of the President, the words "detached 
for service with the Armies of the United States by order of the 
President" should follow the other words of identification and de
scription. When the accused is an officer 01' enlisted man of _the 
Medical Department of the Navy, serving with a body of Marines 
detached for service with the Armies of the United States by order 
of the President, this fact should be alleged as follows: .. In that 
---, Medical Department of the Navy, serving with a body of 
Marines detached for seryice with the Armies of the United States 
by order of the President, did," etc. As to the persons SUbjected to 
military jurisdiction by paragraph (d) of Article of War 2. the words 
.. a retainer to the camp of United States troops without the terri
torial jurisdiction of the United States," or U a person accompanying 
the Armies of the United States without the territorial jurisdiction 
of the United States," or "a persoll serving with the Armies of the 
United States without the territorial jurisdiction of the United 
States," should be employed, unless it be in time Of iCar, when the 
words U a retainer to the camp of United States troops in the field," 
or "a person accompanying the Armies of the United States in the 
field," or .. a person serving with the Armies of the United. States 
in the field," should be used, according to the circumstances of each 
case. As to the persons designated in paragraph (e) of Article of 
'Val' 2, the name of the accused should be followed by the words "a 
person under sentence adjudged by court-martial." 

(h) The place and date of the commission of the alleged offense 
will ordinarily be stated in the body of the specification and not in 
a separate line at the end thereof. 

(i) TIle words "officer preferring chal'ge," or words of similar 
import, will not be used in connection ",ith the signature of the 
person who subscribes the charges. 

SPECIMEN CHARGES. 

L'l'o be placed on charge sheet, AppendiX 5.] 

C:IARGE I: Violation of the 54th Article of War. 

Specification: In that Pvt. Richard Roe, Company A, Second In
fantry, alias Pvt. John Doe, Company F, Twenty-ninth Infantry, did. 
without a discharge from said Company A, Second Infantry, procure 
himself to be enlisted in the military service of the United States lit 
Fort Jay, N. Y., on the 24th day of July, 1917, under the name of 
John Doe, by willfully concealing from Capt. William White, Medical 
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Corps, a recruiting offi'Cer, the fact of his prior enlis,tment in said 
Compnny A, Second Infantry, and has at Fort Jay, N. Y., since said 
date, received allowances under said enlistment. 

CHARGE II: Violation of the 58th Article of War. 

Specification: In that Pvt. Richard Roe, Company A, Second In
fantry, alias Pvt. John Doe, Company F, Twenty-ninth Infantry, did, 
at Fort Jay, N. Y., on or about the 6th day of March, 1917, desert the 
service of the United States, and did remain absent in desertion nntil 
he was apprehended at Fort Jay, N. Y., on or about JUly 24, 1917. 

CHARGE In: Violation of the 96th Artilile of War. 

Specification 1: In that Pvt. Richard Roe, Company A, Second In
fantry, alias Pvt. John Doe, Company F, Twenty-ninth Infantry, did, 
at Fort Jay, N. Y., on or about March 6, 1917, wrongfully strike In the 
face with his fist Pvt. John W. Davis, Third Company, Fort Hamilton, 
then a sentinel in the execntion of his duty. 

SpeC'ification 2: In that Pvt. Richard Roe, Company A, Second In
fantry, alias Pvt..John Doe, Company F, Twenty-ninth Infantry, hav
Ing at Fort Jay, N. Y., on or about the eth day of March, 1917, re
ceived a lawful order to halt from Pvt. John W. Davis, Third Com
pany, Fort Hamilton, then a sentinel in the execution of his duty, did 
willfully disobey the same. 

JOHN JONES, 

Captain, C. A. a. 
FORMS. 

[See instructions at the beginning of this appendix.] 

CHARGE: Violatio·n of the 54th Article of War. 

L Specification: In that Pvt. ---, Company ---, --- In
fantry, alias Pvt. ---, Company ---, --- Infantry, did, 
withont a discharge from said --- Infantry, procure himself to be 
enlisted in the military service of the United States at ---, on 
the --- day of ---, 19-, under the name of ---, (by means 
of willfu]}y misrepresenting to ---, a recruiting officer that he had 
never been enlisted in the service of the United States and) by 
means of willfully concealing from (said) (---, a) recruiting 
officer, the fact of his prior enlistment in said --- Infantry; 
and has, at --- and since said date, received (pay) (allowances) 
(pay and allowances) under said enlistment. 

2. Spec'ification: In that --- did procnre himself to be enlisted 
in the military service of the United States, at ---, on the --
daY of ---, 19-, [by means of willfully misrepresenting to ---, 
a recruiting officer, that he had never been discharged from the 
service of the United States (on account of disability) (on account 
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of a sentence imposed by a civil court) (p1ll'suant to the sentence of 
a general court-martial) (except with good character) and] by means 
of willfully concealing from (said) (---, a) recruiting officer the 
fact tha t (under the name of ---) he had been discharged 
at ---- on the --- day of ---, 19-, from --- (on ac
count G:' disability) (on account of a sentence imposed by a civil 
court) (pursuant to the sentence of a general court-martial) (not 
with goocI character) when, except for such (misrepresentattion) 
(concealment) he would not have been enlisted; and has, at --
and since saicI enlistment received (pay) (allowances) (pay and al
lowances) thereunder. 

3. SpeC'ification: In that --- did procure himself to be enlisted 
in the military service of the United States, at ---, on the --
day Of ---, 19-, [by means of willfully misrepresenting to ---, 
It recruiting officer, that he had never been (convicted of a felony) 
(imprisoned) in a (reformatory) (jail) (penitentiary) and] by means 
of Willfully concealing from (said) (---, a) recruiting officer, the 
fact that (under the name of ---) (he had been convicted of a 
felonJ', to wit, --- by the --- court in and for ---,) (had 
been imprisoned In a (reformatory) (jail) (penitentiary) under a 
sentence of a civil court) when, except for such (misrepresentation) 
(concealment) he would not have been enlisted; and has, at --
and since said enlistment received (pay) (allowances) (pay and allow
ances) thereunder, 

4. SpeC'ifica.tion: In that --- did procure himself to be enlisted 
in the military service of the United States at ---, on the --
day of ---, 19-, [by means of willfully misrepresenting to ---, 
a recruiting officer, that he was (--- years of age) (un
married) (---) andl by means of Willfully concealing from 
(said) (---, a) recruiting officer, the fact that he was then 
(under the age of eighteen years) (a married man) (---), when, 
except for such (misrepresentation) (concealment) he would not have' 
been enlisted; ancI has, at --- and since said enlistment, received 
(pay) (allowances) (pay and allowances) thereunder. 

CHARGE: Violation of the 55th Article of War. 

5. SlJecificaNon: In that --- did at ---. on the --- day 
of ---, 19-, knowingly (enlist) (muster) Into the military service 
of the United States one ---, who, as he, the said ---, then 
well knew, was (an) (insane) (intoxicated) (---) (a) person 
(who had been convicted of a felony) (under the age of sixteen (16) 
years) (---) , whose (enlistment) (muster) was prohibited by 
(law) (regulations) (orders). 

CHARGE: Violation of the 56th Article of War. 

6. Specification: In that ---, did, at ---, on the --- day 
of ---, 19-, kuowingly make a false muster of (---.) as 
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(present) (---) when the said ---, as he, the said ---, then 
well knew, was not (present) (---), but was (absent with 
leave) (--). 

7. Speoifioation: In that --- did, at ---, on the --- day 
of ---, 19--, knowingly make a false mustel' of (---) as a 
soldier and a member of (---), when the said ---, as he, the 
said --- then well knew, was not a soldier and a member of 
said (---) but was a (civilian) (---). 

8. Specification: In that --- did, at --~, on the --- day 
of ---,19--, (sign) (direct --- to sign) (allow --- to sign) 
the mnster roll of ---, for the period --- to ---, 19-, he, 
the said -"--. then well knowing that the said muster roll con
tained the name of --- as (a soldier and a member of said ---) 
(an officer of said ---) (and as present for duty therewith), and 
that the said --- was not (a soldier) (a member of said ---) 
(an officer of said ---) (present for duty) but was then (a civilian) 
(a member of company ---) (wholly absent from military duty) 
(--). 

9. Speci.fioation: In that --- did, at ---, on the --- day ot 
---,19--, (sign) (direct --- to sign) (allow --- to sign) the 
muster roll of ---. for the period --- to ---, 19-, he the 
said ---, then well knowing that the said muster roll contained a 
false statement that --- (a) (private) (---) of said ---) 
was (present) (present and mustered) (---), and that said state
ment was false, in that the said --- was not (present) (present 
and mustered) (---) but was then (absent with leave) (absent 
without leave) (---). 

10. Speoifioation: In that --- did, at ---, on or about the 
--- day of ---,19--, wrongfully take from --- (the sum ot 
$---) (---), as a consideratioQ to him ---, for knowingly 
permitting the muster-in roll of --- --- on the mustering in ot 
that --- falsely to show as (mustered In) (---), ---, who, 
as he, the said ---, then well knew, was (were) not (mustered in) 
(--). 

11. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, wrongfully take from --- the sum 0:1' 
$---, (---) as a consideration to him ---, for allowing the 
muster roll of ---, for the period of --- to ---, 19--, to 
show --- as (present and mustered) (---) , when, as he, the 
said ---, then well knew, he (they) was (were) not present and 
mustered as shown OD said llluster roll. 

12. Specifwation: In that --- did, at ---, on the --- day 
of ---, 19-, knowingly muster one --- as (an officer) (a sol
(lier) of ---, when the said ---, as he, the said ---, then well 
knew was not (an officer) (a soldier) of ---. but was then a 
(civilian) (---). 

fl/39 



APPENDIX 6. 

ClfAB.GE: Violation of the 57th Article of War. 

13. Specification: In that ---, being in command of ---, and 
it being his duty to render to --- a return of the state of (the 
troops under his command) (the --- thereunto belonging) for the 
period --- to ---, 19-, did, at --- on the --- day of 
---, 19-, knowingly make a false return for said period, which 
return was false in that it showed (one --- as absent with leave) 
(---) , when as he, the said ---, then well knew (the said --
was absent without leave) (---). 

14. Specification: In that ---, being in command of ---, and 
it being his duty to render to the --- a return of the state of (the 
troops under his command) (the --- thereto belonging) for the 
period --- to ---, did (on and after the --- day of ---, 
19-) (from --- until ---), through (neglect) (design), omit 
to render such return. 

CHARGE.: Violation of the 58th Article of War. 

15. Specification: In that --- did, at ---, on or about the 
--- clay of ---, 19-, desert the service of the United States, and 
did remain absent in desertion until he (was apprehended) (surren
dered himself) at --- on or about the --- day of ---., 19-. 

16. Specification: In that --- did, at --- on or about the 
---' day of ---, 19-, in the (execution of a conspiracy to desert 
the service of the United States previously entered into with --
and ---) (presence of ---, which the forces, of which the ac
cused was a member, were then opposing), desert the service of the 
United States and did remain absent in desertion until he (was ap
prehended) (surrendered himself) at --- on or about the --
Clay of ---, 19-. 

17. Specification: In that --- anel --- did, at ---, on or 
about the --- day of ---, 19-, acting jointly, in pursuance of a 
common intent and in the execution of a conspiracy to desert the 
service of the United States previously entered into by them (:llld 
in the presence of ---, which the forces, of which they were mem
bers, were then opposing), desert the service of the United States and 
did remain absent in desertion until they (were apprehended) (sur
rendered themselves) at --- on or about the --- day of ---, 
19-. 

18. Specifica-tion: In that --- did, at ---, on or about the 
--day of ---, 19-, desert the service of the United States, in 
that he, having tendered his resignation as an officer of the Army, 
did, prior to due notice of the acceptanc8 of said resignation, and 
with the intent tD absent himself permanently therefrom, quit hIs 
(post) (proper duties) without leave. 

[NoTE.-See A. W. 28.] 
19. Specification: In that --- did, at ---, on or about the 

--- day of ---,19-, desert the serVice of the Ui\j ,'11 StatAs, in 
that he, without having first received a regular discharge froUl the 
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military service,_ did, again enlist in the (Army) (militia, in the 
service of the United States) (Navy) (Marine Corps of the United 
States) (Army of --). 

[NOTIll.-See A. W. 28.] 

20. Specification: In that --- did, at ---, on or about the 
--- day of ---, Hl--, desert the service of the United States, by 
quitting his (organization) (place of duty), with the intent (to avoid 
hazardous duty, to wit: ---) (to shirk important service, to wit: 
--). 

[NoTE.-See A. W. 28.] 

21. Specification: In that --- did, at ---, on or about the 
- - day of ---, 19--, attempt to desert the service of the 
United States by (seeking passage to --- on the steamship ---) 
(---) , with intent permanently to remain away from the military 
service. 

22. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19--, in the (execution of a conspiracy to desert 
the service of the United States previously entered into with --
and ---) (presence of ---, which the forces of which he was a 
member were then opposing) attempt to desert the service of the 
United States by- (seeking passage to --- on the steamship ---) 
(---), with intent permanently to remain away from the military 
service. 

CHARGE: Violation of the 59th Article of War. 

23. Specification: In that --- did, at ---, on or about 
the --- day of---, 19-, (advise) (persuade) --- to desert 
the service of the United States by (saying to him --- --
--- --- ---, or words to that effect) (---). 

24. Specification: In that --- dld, at ---, on or about 
the --- day of ---, 19-, knowingly assist --- to desert 
the service of the United States (by supplying him with a railroad 
ticket from --- to ---) (---) , he, tlre said ---, tben 
well know-ing that the said --- intended to use the (railroad 
ticket) (---) so supplied him in furtherance of his plan to desert. 

CHARGE.: Violation of the 60th Article of War. 

25. Specification: In- that ---, having discovered that ---, a 
soldier in his command, was a deserter from the (military service) 
(naval service) (Marine Corps) did, at ---,from about the --
day of ---, to about the --- day of ---, 19--, retain said 
deserter in his command without informing superior authodty or the 
commander of the organization to which the deserter belonged ot 
the presence of said deserter in his command. 

CHARGE: Violation of the 61st Article of War. 

26. Specification: In that --- did, at ---, on or about 
the -.-- day of ---, 19-, fail to repair at the fixed time to the 
properly appointed place (of assembly) for ---. 
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27. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, without proper leave, go from the 
properly appointed place (of assembly) for ---, after having re
paired thereto for the performance of said duty. 

28. Specification: In that ---, did at -'--, without proper 
leave, absent himself from his --- from about ---, 19-, to 
about ---, 19--. 

CHARGE: Violation of the 62d Article of War. 

29. Specification: In that --- did, at ---, on or about 
the --- day of ---,19--, use (orally and publicly) (---) the 
following (contemptuous) (disrespectful) (contemptuous and disre
spectful) words against the (President) (Vice President) (the Con
gress of the United States) (Secretary of War) [(Governor) (Legis
lature) of the (State of ---) (Territory of ---) (---, a 
possession of the United States), in which he, the said --- was 
then quartered] to wit: --- --- ---, or words to that effect. 

CHARGE: Violation of the 63d Article of War. 

30. Specificati()lJ'l,: In that --- did, at ---, on or about the 
--- day of ---, 19-, behave himself with disrespect toward 
---, his superior officer, by (saying to him --------- 
or words to that effect) (contemptuously turning from and leaving 
him while he was talking to him the said ---) (---). 

CHARGE: Violation of the 64th Article of War. 

31. SpecificaU01t: In that --- did, at ---, on or about the 
--- day of ---, 19--, strike ---, his superior officer, who 
was then in the execution of his office, (in) (on) the --- with 
(a)	 (his) --.
 

[NOTE.-For assaults upon officers amounting to felonies see 1>.. W. 93.]
 

32. Specification.: In that --- did, at ---, on or about the 
--- day of ---, 19-, (draw) (lift up) a weapon, to wit, 
a --- against ---, his superior officer, who was then in the 
execution of his office. 

33. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, offer violence against ---, his superior 
officer, who was then in the execution of his office, in that he, the 
said ---, did ---. 

34. Speci{ieation: In that ---, having received a lawful command 
from ~, his superior officer, to -'--, did at ---, on or about 
the --- day of ---, 19-, willfully disobey the same. 

CHARGE: Violation of the 65th Article of War. 

35, Specification: In that --- did, at ---, on or about the 
___ .day of ---, 19-, (strike) (assault) ---, a (war
rant officer) (noncommissioned officer) who was then in the execu
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tion of his office, by --- him (in) (on) the --- with (a) 
(his) --. 

[NOT".-For assaults upon warrant and noncommissioned officers amounting 
to felonies see A. W. 93.] 

36. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19--, (attempt) (threateu) to (strike) (as
sault) ---, a (warrant officer) (noncommissioned officer) [(in) 
(on) the ---] with (a) (his) ---, while said --- was in the 
execution of his office. 

37. Specification: In that ---, having received a lawful order 
from ---, a (warrant officer) (noncommissioned officer) who was 
then in the execution of his office, to ---, did at ---, on or 
about the --- day of ---,19-, willfully disobey the same. 

3S. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19--, [use (threatening) (insulting) (threaten
ing and insulting) language,] [behave in an '(insubordinate) (disre
spectful) (insubordinate and direspectful) manner] toward ---, 
a (warrant officer) (noncommissioned officer) who was then in the 
execution of his office, by (saying to him ---, or words to that 
effect) (--). 

CHARGE: Violation of the 66th Article of War. 

39. Specification: In that --- did, at ---, on the --- day 
of ---, 19-, (attempt to create) (begin) (excite) (cause) a 
mutiny in --- by [urging the members of said --- concertedly 
to refuse to obey the lawful orders of ---, their (commanding) 
(superior) officer, to ---] [unlawfully assuming control over 
about --- soldiers of said (command) (---), and in the execu
tion of such control causing said soldiers concertedly to disregard and 
defy the lawful orders of ---, their (commanding) (superior) 
officer to (assemble for drill) (---),] [---] , with the intent 
to (usurp) (subvert) (override) (neutralize) (usurp, subvert, over
ride and neutralize), for the time being, lawful military authority. 

40. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19--, voluntarily join in a mutiny which 
had been begun in --- against the lawful military authority 
of ---, the commanding officer thereof, and did, with intent to 
(usurp) (SUbvert) (override) (neutralize) (usurp, subvert, over
ride, and neutralize) for the time being, in concert with sundry other 
members of said --- assembled on the (parad~ ground) (---) , 
refuse to (disperse) (do any further duty) (assemble for 
drill) (--). 

CHARGE: Violation of the 67th Article of War. 

41. Specification: In that ---, being present at a (mutiny) 
(sedition) among the soldiers of ---, did fail to use his utmost 
endeavor	 to supvress the same, in that, (having commanded the 
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men (If his own company to remrn to their quarters, he took no 
means to compel their obedience or reduce them to discipline upon 
their refusal to obey satdcommand) -(---). 

42. Speci{LcatiO'Il: In that ---, being at --- aDd (knowing) 
(ha~ng reaSon to believe) on the --- day of ---, 19--, that 
a (mutiny) (seditiDn) was to take place in ---, on or about 
the --- day of ---, 19-, did fall to give without delay in-. 
formation of said intended mutiny to his commanding officer. 

c:HARGE: Violation of the ~th Arti-ele of War. 

43. SpeciticatWn: In th'llt ---, being engaged in a (quarrel) 
(fray) (disorder) among persons subject to military law, and hav
ing been ordered into (arrest) (confinement) by ---, did, at ---, 
on or a:bout the --- day of ---, 19--, I (refuse to obey) (draw 
a weapon, to wit a --- upon) the sald ---] ahreaten the 
said --- by (saying to him (her) '---,01' words to that effect) 
(---)] [do violence to the saM ---, by ---]. 

CHAR-GE': Viulati1ln 'of th-e 69th Al'ticle of WaTt 

44. Specification: In that ---, having been lawfully plaeed tn 
(arrest at ---) (confinement In ---) on or about the --
day of ---, 19-, did at --- on or about the --- day of 
---, 19-, (break his said arrest) (escape from said confinement) 
before he was set at liberty by pr<>per authority. 

CHARGE,: Violation of the 70th Article tilt w.a.r. 
45. Specifi;catwn: In that ---, being then charged with the duty 

of investiga.ting charges preferred against ---, a person subject 
to military law, who had been pl..a~d in (arrest) (confinement), was 
at ---, on orabaut-, 19-, responsible rur unnecessal'y delay 
in investigating said charges, in tbat he -(did ---) (failed to 
--). 

CHARGE: Vi()lati~ml)f th1l 7lst Article of War. 

46. Specifi'Cation: In that ---, ,being on duty as (provost mar· 
shal) ('Commander of the guard) at --- on or '!lOOnt the --
day of---, 19-, did refuse to (receive) {'keep) one ---, a 
priso~r duly committed to Ms chal'geby ---, '3.n officer belonging 
to the forces of the United States who, at the time of -committing 
said prisoner, delivered to the said '--- an account in wl'iting, 
signed by bimselt, of the (-crime) (offense) charged against said 
prisoner. 

CHARGE: Violati-on of the 72d Article of War. 

47. Specification: In that ---, {having been) (being) on duty 
as commander of the guard at ---, did, on or about the --- day 
of ---. 19---,:tail to report in writing to the commanding officer 
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of that --- (as soon as relieved from his guard) (within 24 hours 
after the confinement of said prisoner) the name of ---, a prisoner 
committed to. his charge, the offense charged against him, and the 
name of the officer committing him. 

CHARGE: Violation of the 73d Article of War. 

48. Speaification: In that --- did, at ---, on or about the 
--- day of ---, 19-, [without proper authority release] 
[through (neglect) (design) (suffer)] ---, a prisoner duly com
mitted to his charge (to escape). 

CHARGE: Violation of the 74th Article of War. 

49. Specification: In that ---, being at the time the command
ing officer at ---, and an application having been duly made to 
him by the --- of --- for the (delivery) (apprehension and 
securing) of ---, a (soldier) (officer) under his command, who 
was accused 9f a (crime) (offense) committed against the laws 
of ---, in order that the said --- might be brought to trial did, 
at ---, on the --- day of ---, 19-, (refuse) (willfully 
neglect) to (deliver said --- to said --- of ---) (aid the 
said --- of --- in apprehending and securing the said ---). 

CHARGE: Violation of the 75th Article of War. 

50. Specification: In that --- did, at ---, on the --- (lay 
of --, 19-, misbehave himself before the enen"', (by (refusing) 
(failing) to advance with his command, which ,(I then been or
dered forward by --- to engage with ---, which forces, the 
said command was then opposing) (---). 

51. Specification: In that --- did, at ---, on or about the 
--- day of ---,19-, run away from his (company) (---) , 
which was then engaged with the enemy, and did not return thereto 
until (after the engagement had been concluded) (---). 

52. Speaification: In that ---, being present with his --
while it was engaged with the enemy, did at ---, on or about 
the --- day of ---, 19-, shamefully abandon the said --
and (seek safety in the rear) (---) , and dId fail to rejoin it 
until (the engagement was concluded) (---). 

53. Specification: In that --- did, at ---, on or about the--
day of ---, 19-, while before the enemy shamefully (deliver up) 
(abandon) to the enemy ---, which it was his duty to defend. 

54. Specification: In that --- did, at ---, on or about 
the' --- day of ---,19-, while before the enemy, by his (mis
conduct) (disobedience) (neglect) endanger the safety of ---, 
which it was his duty to defend, in that he (---) (---) (failed 
and neglected h post a sufficient number of sentinels). 

55. Specification: In: that --- did, at ---, on or about the 
--- day of ---, 19-, while before the enemy, speak words in
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ducing [(the officers) (the soldiers) (the officers and soldi(.fS) t'J! 
---] [---] (to misbehave themselves before the enemy) (to 
run away from ---, which was then before the enemy) (shame
fUlly to abandon their command, which was then engaged with the 
enemy) (shamefully, to deliver up to the enemy, ---, which it was 
their duty to defend), to wit --- or words to that effect. 

56. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, while before the enemy speak words 
inducing --- who was then on outpost duty, (shamefully to aban
don his post) (---) , to wit --- or words to that effect. 

57. Specification: In that ---, while before the enemy, did at 
---, on the --- day of ---, 19-, unlawfully cast away his 
(rifle) (ammunition) (--). 

58. Specification: In that --- did, while before the enemy, quit 
his (post) (colors) at ---, on the --- day of ---, 19--, for 
the purpose of (plundering) (pillaging) (plundering and pillaging) 
(--). 

59. Specification.' In that --- did, while on duty before the 
enem3', occasion a false alarm in the (camp) (garrison) (quarters) 
(---) at ---, on or about the --- day of ---, 19--, by 
(needlessly and without authority causing the call to arms to be 
sounded) (--). 

CHARGE: Violation of the 76th Article of War, 

60. Specification: In that --- did, at ---, on or about the 
--- day of ---,19--, (compel) (attempt to compel) ---, the 
commanding officer of ---, (to give it up to the enemy) (to 
abandon said ---). by ---, 

CHARGE: Violation of the 77th Article of War. 

61. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, make known the (parole) (countersign), 
to wit, ---, to ---, I. person who, according to the rules and 
discipline of war, was not entitled to receive it. 

62. Specification: In that ---, having received as the proper 
(parole) (countersign) the word ---, did at---, on or about 
the --- day of ---,19--, give to ---, a person to whom he 
knew it was his duty to give the proper (parole) (countersign), D. 

(parole) (countersign) different from that which he had received, 
to wit ---, 

CHARGE: Violation of the 78th Article of War. 

63. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, force a safeguard, known by him to have 
been placed over the premises occupied by ---, at ---, by 
(overwhelming the guard posted for the protection of the same) 
(--). 
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CHARGE: Violation of the 79th Article of War. 

64. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19--, neglect to secure the following public 
property of the United States, which had been taken from the enemy. 
viz, --- of the value of about $--- and --- of the value of 
about $---, and all of the total value of about $---. 

65. Spedfication: In that --- did, at ---, on or about the 
--- day of ---,19--, wrongfully appropriate to (his own use) 
(---) the following public prope.rty of the United States, taken 
from the enem~', viz: --- of the value of about $--- and --
of the value of about $---, and all of the total value of about 
$--. 

CHARGE: Violation of the 80th Article of War. 

66. Specification: In that --- did, at ---, on about the --
day of ---, 19--, unlawfully (buy) (sell) (trade in) (deal in) 
(dispose of) the following (captured) (abandoned) property of the 
United States, namely: --- of the value of about $--- and 
--- of the value of about $---, and all of the total value of 
about $---, thereby (receiving) (expecting) as (profit) (benefit) 
(advantage) (profit, benefit and advantage) to (himself) ---, his 
(brother) (---), (the sum of---) (--- of the value ---). 

67. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, fail to give notice of and to turn over 
without delay to proper authority the following (captured) (aban
doned) property of the United States, which had come into his (pos
session) (custody) (control), namely: --- of the value of about 
$--- and --- of the value of about $---, and all of the total 
value of about $---. 

CHARGE: Violation of the 8Ist Article of War. 

68. Specification: In that --- did, at ---. on or about the 
--- day of ---, 19--, (relieve) (attempt to relieve) the enemy 
with (arms) (ammunition) (supplies) (money) (---) , by fur
nishing and delivering to' certain members of the enemy's army ---, 
of the value of about $---, and ---, of the value of about 
$--, all of the total value of $---. 

69. Specification: In that --- did, at ---, on or about the 
-- day of ---,19-, knowingly (harbor) (protect) (harbor and 
protect) ---, a person whom he, the said ---, then knew to be 
a member of the enemy's forces (and who was then being sought by 
a patrol of the United States forces), by (concealing the said member 
of the enemy's forces in his house) (---). 

70. Specification: In that --- did, at ---, on or about the --
day of ---, 19-, knowingly give intelligence to the enemy, (by iD.
forming a patrol of the enemy's forces of the whereabouts of a military 
patrol of the United States forces) (by ---). 
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71. Specification: In that --- did, at ---, on or about the 
--- day of ---. 19-, knowingly (hold correspondence with) 
(give intelligence to) (hold correspondence with and give intelligence 
to) the enemy (directly by writing and transmitting secretly through 
the lines to one ---. whom he; the said ---, then knew to he an 
(officer) (---) of the enemy's army, a communication (in WOlds 
and figures as follows) (substantially as follows) (indirectly by pub
lishing in ---, a newspaper published at ---, a communication 
in words and figures as follows) (substantially as follows), to wit: 
---, and which communication was intended to reach the enemy. 

CHARGE: Violation of the 82d Article of War. 

72. Specification: In that --- was, at ---. on or about the 
--- day of ---, 19-, found (lurking) (acting) (lurking and 
acting) as a spy in and about ---, the (fortification) (post) (quar
tel's) (encampment) of the Armies of the United States there situ
ated, (---) for the purpose of (collecting) (attempting to collect) 
material information in regard to the (numbers) (resources) (op
erations) (---) of the military forces of the United States, with 
intent to impart the same to the enemy. 

CHARGE: Violation of the S3d Article of War. 

73. Specification: In that --- did, at ---, on or -about the 
--- day of ---, 19-, (willfully) (through neglect) suffer ---, 
of the value oJ $---, military property belonging to the United 
States, to be (lost) (spoiled by ---) (damaged by ---) [wrong
fully disposed of by (sale to --) (--) J. 

CHARGE: Violation of the 84th Article of War. 

74. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, (unlawfully sell to ---) (wrongfully 
dispose of by ---) --- of the value of $---, issued for use 
in the military service of the United States. 

75. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, (willfully) (through neglect) (injure by 
---) (lose) ---, of the value of $---, issued for use in the 
military service of the United States. 

CHARGE: Violation of the 85th Article of War. 

76. Specification: In that --- was, at ---, on or about the 
--- day of ---, 19-, found drunk while on duty as ---. 

CHARGE: Violation of the 86th Article of War. 

77. Specification: In that ---, being on guard and posted as a 
sentinel, at ---. on or about the --- day of ---, 19-, was 
found (drunk) (sleeping) upon his post. 

78. Specification: In that ---, being on guard and posted as a 
sentinel, at ---, on or about the --- day of ---, 19-, did 
leave his post before he was regularly relieved. 
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CHARGE: Violation of the 87th Article of War, 

79. Specification: In that ---, who was then commanding in 
---, where troops of the United States were serving, did, on or 
about the --- day of ---, 19-, for his private advantage, lay 
a (duty) (imposition) (duty and imposition) of (--- 'per cent) 
(---) upon the sales of (victuals) (certain necessaries of life, to 
Wit, ---) brought into said ---, for the use of the troops thereat, 

80. Specification: In that ---, who was then commanding ---, 
where troops of the United States were serving, did on or about the 
- -- day of ---, 19-, for his private advantage, become inter
ested in the sale of (victuals) (certain necessaries of life, to wit 
---) (---) , brought into said --- for the use of the tl"OOPS 
thereat by ---, by (receiVing) (entering into an agreement to re
ceive) from the said --- (- per cent of the profits on said sales) 
(the sum of $-) as ll. consideration for the privilege (of ---) ex
tended by him to said ---. 

CHARGE: Violation of the 88th Article of War, 

S1. Specification: In that --- did, at ---, on or about 
the --- day of ---,19-, unlawfully (abuse) (intimidate) (do 
violence to) (and wrongfully interfere with) ---, a person bring
ing (provisions) (supplies) (certain necessaries) to wit ---, to 
the (camp) (garrison) (quarters) of the forces of the United States 
at --- by [striking and beating the said ---] [threatening to 
!rill the said --- if he continued to bring such (prOVisions) (sup
plies) (necessaries) into said (camp) (garrison) (quarters)] [---] 
rpreventing the said --- from passing over a road leading into 
said --] [--], 

CHARGE: Violation of the 89th Article of War. 

82. Specification: In that ---, being with ---, (in the (quar
ters) (garrison) (camp) at ---) (while on the march from --
to ---) did, at ---, on or about the --- day of ---, 19--, 
commit (waste) (spoil) upon the property of ---, by ---, 

83. Specification: In that ---, being with ---, (in the (quar
ters) (garrison) (camp) at ---) (while on the march from --
to ---) did, at ---, on or about the --- day of ---, 19-, 
willfUlly and unlawfully, and without having been ordered by his 
commanding officer so to do, destroy --- the property of ---, 
of the value of ---, 

84. Specification: In that ---, being with ---, (in the (quar
ters) (garrison) (camp) at ---) (while on the march from --
to ---) did, at ---, on 01' about the --- day of ---,19-, 
commit a depredation upon (an) (a) (orchard) (---) belonging 
to ---, and situated at 01' near ---, by unlawfully (entering the 
same and removing growing fruit from the trees of said orellaI'd) 
(--). 
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85. SpecificaUo-n: In that ---, --- and ---, being with 
--- (in the (quarters) (garrison) (camp) at ---) (while on 
the march froll --- to ---) did, at ---, on or about the 
--- day of ---, 19--, commit a riot, in that they, together 
with certain other (soldiers) (persons) to the number of ---, 
whose names are unknown, did, (with force and arms) unlawfully 
and riotously, and in a violent and tumultuous manner, assemble to 
disturb the peace of ---, and having so assembled, did (unlaw
fully, riotously and in a violent and tumultuous manner disturb, enter 
and break up ---) (unlawfully and riotously assault --- by 
---,) to the terror and disturbance of ---, 

86. Specificatio-n: In that ---, who was then the commanding 
officer of ---, at ---, did, on the --- day of ---, 19--, 
complaint having been made to him that (damage had been done to 
---, the property of ---) (---, the property of ---, had 
been taken by) (---, a ---) (--- --- solUiers) of his 
command, (a) person (s) subject to military la IV, ---, (refuse) 
(omit) to £ee reparation made to the said --- so far as said ---'s 
pay would go toward such reparation and as provided for ill the 10Mh 
Article of War, by ---, 

CliARGE: Violation of the 90th Article of War. 

87. Specification.' In that --- did at ---, on or abollt 
the --- day of ---, 19--, wrongfully use a (reproachful) (pro
voking) (reproachful and provoking) (speech to wit: --- or 
words to that effect, against) (gesture to ---) (by shaking his 
closed fist in the face of the said ---) (---). 

CHARGE: Violation of the 91st Article of War. 

88. Specification: In that --- (and ---) did at ---, on 
or about the --- day of ---, 19-, fight a duel, (with ---) 
using, as weapons therefor, (swords) (pistols) (---). 

89. SpecificaUon.· In that --- did, at ---, on or about 
the --- day of ---, 19--, promote a duel between --
and --- by knowingly acting as a messenger for --- and 
knowingly carrying from said --- to said --- a challenge to 
fight a duel. 

90. Specification: In that ---, being officer of the day at --
and having knowledge that --- und --- intended and were 
about to engage in a duel neal' that ---, did on or about the --
day of ---, 19--, connive at the fighting of said duel by knOWingly 
permitting ---, one of the parties to said proposed duel, to leave 
the post and go toward the place appointed for said duel and at the 
time and at the hour which he, ---, then kilew had been appointed 
therefor. 

91. Specification: In that ---, being officer of the day at ---I 
and having knowledge on or about the --- day of ---, 19-, 

580 



FORMS FOR CHARGES AND SPECIFICATIONS. 

that a challenge to fight a duel (had been sent) (was about to be 
sent) by --- to ---, did fuil to report that fact promptly to 
the proper authority. 

CHARGE: Violation of the 92d Article of War. 

92. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with premeditation kill 
one ---, a human being by (shooting him with a rifle) (---). 

93. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19--, forcibly and feloniously, against her 
will, have carnal knowledge of ---. 

[NOTIll.-For charging the offense denounced by section 279, Federal 
Penal Code (having carnal knowledge of female uuder 16), see Form 178. 
Infra.] 

CHARGE: Violation of the 93d Article of War. 

94. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19--, willfully, feloniously, and unlawfully kill 
---, a human being liy --- him (in) (on) the --- with 
a---. 

95. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, unlaWfully, willfully, and feloniously cut 
off the (hand) (arm) (--) of --. 

[NOTE.-For the ofl'ense of maiming, see Form No. 170, infra.] 

96. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, willfully, maliciously, unlawfully and 
feloniously [(set fire to) (burn) (attempt to burn)] [by means of a 
dangerous explosive, to wit --- (destroy) (attempt to destroy)] the 
(dwelling house) (store) (barn) (stable) (a building, to wit: ---, 
parcel of the dwelling house) of ---. 

97. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19--, in the nighttime feloniously and burglari. 
ously break and enter the (dwelling house) (--- within the curtil· 
age) of ---, with intent to commit a felony, viz, (larceny) (rape) 
(murder) (--). 

98. Specification: In that ._-- did, at ---, on or about the 
--- day of --- 19--, unlawfully and feloniously (break and 
enter) (enter without breaking) the (dwelling) (bank) (store) 
(warehouse) (shop) (stable) (---) (apartment) (room) (steani
boat) (canal boat) (vessel) (---) (railroad car) (yard, where 
(lumber) (coal) (---) was deposited and kept for the purpose of 
trade) with intent (to break and carry away a part thereof, to Wit, 
---) (to break and carry away a (fixture, thereof, to Wit, ---) 
{---, a thing (attached to) (connected with said ---) (to com
mlt a criminal offense, to wit, ---). 
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99. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, by force and violence and by putting hi'm 
in fear feloniously take, steal and carry away from the (person) 
(presence) of ---, ---, the property of ---, value about 
$--. 

[NO'£E.-While nnder section 284 of the Federal Penal Code a specification 
ill the following form (No. 99) is sufficient, it is generally preferable to follow 
Form No. 98, in order that the court may make a finding of guilty of the 
lesser included offense of larceny shonld only this offense be proved.] 

100. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, by force aUd violence and by putting -hIm 
in fear, feloniously take from the (person) (preseuce) of ---, 
---, value about $---. 

101. SpeC'ificat-ion: In that --- did, at ---, on or about the 
--- day of ---, 19-, feloniously take, steal, and carry away 
---, value about $---, the property of ---. 

102. Spcoification: In that --- did, at ---, on or about the 
--- day of ---, H)-, fraudulently convert to his own use and 
benefit ---, value about $---, the property of ---, intrusted 
to him (oy the said --'-) (for --- by ---), for the purpose 
of applying the same to the use and benefit of the said ---, (the 
owner) (the person so delivering) said property. 

103. Specification: In that ---, being at the time the (agent) 
(attorney) (clerk) (servant) (---, an officer) of (---) (an 
association) (an incorporated company) did [wrongfully convert to 
his own use] [fraudulently (take) (make way with) (secrete) with 
intent to convert the same to his own use] -~-, of the value of 
---, the property of ---, which came (into his possession) 
(under his care) by virtue of his (employment) (office). 

104. Specificution: In that ---, having taken an oath in a (trial 
by ~-- court-martial of ---) (deposition for use in a trial by 
-~- court-martial of ---) (---), a caSe In which a law of 
the United States authorizes an oath to be administered, before 
---, a competent (tribunal) (officer) (person) that [he would 
(testify) (declare) (depose) (certify) truly] [(certain written tes
timony) a (declaration) (deposition) (certificate) subscribed by him 
was true] did, at ---, on or about the ~-- (]ay of ---,19-, 
Willfully, corruptly, and contrary to such oath, (state) (subscribe 
said ---, statlng) in substance that ---] which (statement) 
(declaration) (deposition) (certificate) was a matel'ial matter and 
which statement he did not believe to be true. 

[NoTE.-For perjury under Se.ction 25 of the War Risk Insurance. Act, sce 
FOl"nl No. 178.] 

105. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19----, with intent to (defraud) (Injure) (de
fraud and injure) falsely (make) [alter] (in its entirety) a certain 
(check) (---) in the following words and figures, to-wit: --
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[by ---] which said (check) (---) was a writing of a (public) 
(private) nature, which might operate to the prejudice of another. 

106. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, with intent to (defraud) (prejudice the 
right of another) (defraud and prejudice the right of another) will
fully, unlawfully and feloniously, (pass) (utter) (publish) [attempt 
to (pass) (ntter) (publish)] as true and genuine a certain --- in 
words and figures as follows: ---, a writing of a (public) (pri
vate) nature, which might operate to the prejudice of another, which 
s'lid --- was, as he, the said --- then well knew, falsely (made) 
(altered) and forged. 

107. Specification: In that --- did, at ---, on 01' about the 
--- day of ---, 19--, commit the crime of sodomy, by feloni. 
ously and against the order of nature having carnal connection with 
(---) (a mare, the same being a beast) (---). 

108. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, with intent to (commit a felony, viz, 
---) (do him bodily harm), commit an assanlt upon ---, by 
willfully and feloniously (striking) .(---) the said --- (in) 
(on) the --- with a ---. 

109. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19--, with intent to do him bodily lllll'm, 
commit an assault upon ---, by (shooting) (striking) (cutting) 
(---) him (in) (on) the ---, with·a dangerous (weapon) 
(instrument) (thing) to wit, a (pistol) (a pickax) (bayonet) 
(--). 

CHARGE: Violation of the 94th Article of War. 
110. Specification: In that --- did, at ---, on or about the 

--- day of ---19-, (make) (ca use to be made by ---) a claim 
aguinst the [United States by presenting to ---,] [(Finance 
Officer at ---) (---)] an officer of the United States, duly 
authorized to (approve) (allow) (pay) (approve, allow and pay) 
such claims, in the amount of $--- for (private property alleged 
to have been (lost) (destroyed) in the military service) (---), 
which claim was (false) (fraudUlent) (false and fraudulent) in 
that ---, and was then known by said --- to be (false) 
(frnudnlent) (false and fraudulent). 

111. Speci{icat'ion: In that --- did, at ---, on or about 
the --- day of ---, 19-, (present) (cause to be presented by 
---) for (approval) (payment) (approval and payment) a claim 
against the [United States by (presenting) (causing to be presented) 
to ,J [(Finance Officer at ---) (---) an officer of the 
United States, duly authorized to (approve) (pay) (approve and 
pay)] such claims, in the amount of $---, for (services alleged to 
have been rendered to the United States by ---) (---), which 
claim was (false) (fraudulent) (false and fraudulent) in that ---, 
and was then known by the said --- to be (false) (fraUdUlent) 
(false and fraudulent). 
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112. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, enter into an (agreement) (con
spiracy) (agreement and conspiracy) with ---, to defraud the 
United States by (obtaining) (aiding --- to obtain) the (allow
ance) (payment) (allowance and payment) of a (false) (fraudulent) 
(false and fraudulent) claim against the United States in the 
amount of $---, for (supplies) (---) alleged to have been fur
nished to the United States by ---, which claim was (false) 
(fraudulent) (false and fraudulent) in that ---, and was then 
known by the said --- to be (false) (fraudulent) (false and 
fraudulent). 

113. Specification: In that ---, for the purpose of (obtaining) 
(aiding others, viz, ---. to obtain) the (approval) (allowance) 
(payment) (approval, allowance, and payment) of a claim against 
the [United States, by presenting to ---] [(Finance Officer at 
---) (---) , an officer of the United States duly authorized to 
(approve) (pay) (allow) (approve. pay and allow) such claims] did, 
at ---. on or about the --- day of ---.19-, (make) (use) 
(make and use) [(procure) (advise) the (making) (use) (making 
and use) of] a certain (writing) (paper) to wit: ---. which said 
---, as he, the said ---, then knew contained a statement that 
---, which statement was (false) (fraudulent) (false and fraud
ulent) in that ---. and was then known by the said --- to be 
(false) (fraudulent) (false and fraudulent). 

114. Specification: In that ---. for the purpose of (obtaining) 
(aiding others, viz, --- to obtain) the (approval) (allowance) 
(payment) (approval, allowance, and payment) of a claLi:n against 
the [United States by presenting to ---',] [(FLnance Officer at 
---) (---), an officer of the United States duly authorized to 
(approve) (allow) (pay) (approve, allow and pay) such claims] did, 
at ---. on or about the --- day of ---, 19-, (make) [(pro
cure) (advise) (advise and procure) the making of] an oath (by 
---) to (the fact that ---) (to a certain (writing) (paper) 
to wit ---. to the effect that ---) which said oath was false in 
that ---, and was then known by the said --- to be false. 

115. Specification: In that ---, for the purpose of (obtaining) 
(aiding others, viz, --- to obtain) the (approval) (allowance) 
(payment) (approval, allowance and payment) of a claim against 
the [United States by presenting to ---,] [(Finance Officer at 
---) (---) an officer of the United States, duly authorized to 
(approve) (allow) (pay) (approve, allow and pay) such claims] did, 
at ---, on or about the --- day of ---, 19-, (forge) 
(counterfeit) (forge and counterfeit) [(procure) (advise) (procure 
and advise) the (forging) (counterfeiting) (forging and counter
feiting) of] the signature of --- upon a ---, (---) 
[by ---] in words and figures as follows: ---. 
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116. Specification: In that ---, for the purpose of (obtaining) 
(aiding others to obtain) the (approval) (allowance) (payment) 
(approval, allowance, and payment) of a claim against the [United 
States by presenting to ---] [(Finance Officer at ---) (---) , 
an officer of the United States, duly authorized to (approve) (allow) 
(pay) (approve, allow and pay) such claims] did, at ---, on or 
about the --- day of ---, 19-, (use) (advise the use of) 
(procure the use of) the signature of --- on a certain (writing). 
(paper) to wit, --- such signature, being (forged) (counterfeited) 
(forged and counterfeited). and thl<n known by the said --- to be 
(forged) (counterfeited) (forged and counterfeited). 

117. Specification: In that ---, having (charge) (possession) 
(custody) (control) of (money) (---) of the United States, (fur
nished) (intended) (furnished Rnd intended) for the military service 
thereof, did, at ---, on or about the --- day of ---, 19--., 
knowingly (deliver) (cause to be delivered) to ---, the said ---. 
having authority to receive the same, (an amount) which, as he, 
---, then knew was (--- dollars --- cents) (---) less 
than the (amount) for which he received a (certificate) (receipt), 
from the said ---. 

118. SpecificaU<m: In that ---, being authorized to (make) (de
liver) (make and deliver) a paper certifying the receipt of property 
of the United States (furnished) (intended) (furnished and intended) 
for the military service thereof, did, at ---, on or about the --
day of ---,19--. (make) (deliver) (make and deliver) to --- a 
writing in words and figures as follows: ---, without having full 
knowledge of the truth of the statements therein contained and with 
the intent to defraud the United States. 

119. Specification: In' that --- did, at ---, on or about the 
--- day of ---, 19--, feloniously take, steal, and carry away 
--- of the value of about $---, property of the United States 
(furnished) (intended) (furnished and intended) for the military 
service thereof. 

120. Specification: In that ---, being at the time ---, did, on 
the --- day of ---, 19-, feloniously embezzle by fraudulently 
converting to his own use and benefit, --- of the value of ---. 
the property of the United States, (furnished) (intended) (furnished 
and intended) for the military service thereof, intrusted to him the 
said --- by --- for the purpose of applying the same to the use 
and benefit of the United States. 

121. Specification: In that --- did, at ---, on or about the 
--- day of ---,19-, (knowingly and willfully misappropriate) 
(knowingly and willfully apply to his own use) (knowingly and will
fully apply to his own benefit) (knowingly and willfully apply to his 
own use and benefit) [(wrongfuly) (knowingly and without proper 
authority) (wrongfully and knowingly) (sell) (dispose of by---)] 

--- of the value of about $---, property of the United 
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States (furnished) (intended) (furnished and intended) for the mili· 
tary service thereof. 

122. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, knowingly (purchase) (receive in pledge 
for an (obligati0n) (indebtedness)) from --- ---, (in) (em
ployed in) the military (service) (forces) of the United States ---, 
of tile value of about $---, property of the United States, the said 
--- not having the lawful right to (sell) (pledge) the same. 

CHAl!.GE: Violatio-n of the 95th Article o-f War. 

123. Specification: In that --- did, at ---, on or about the 
--- d.ay of ---, 19-, [with iutent to defraud] [with intent to 
(deceive) (injure) (deceive and injure)] wrongfully and unlaw
fully make and utter to ---, a certain check, in words aud figures 
as follows, to wit: ---, [and by means thereof, did fraudulently 
obtllin from --- ($---) (--- of the value of about $--)] 
[in payment of ---], he, the said ---, then well knowing that 
he did not have and not intending that he should have (any account 
with) (sufficient funds in) the --- Bank for the payment of said 
check. 

124. Specification: In that --- was, at ---, on or about 
the --- day of ---, 19-, so (drunk) (disorderly) (drunk and 
disorderly) while in uniform, in th~ presence and hearing of several 
persons, as to disgrace the military service. 

125. Specification: In that ---, having assigned to --- IDS 
claim (against the United States) for pay in full for the month of 
---, 19-, did, at ---, on or about the --- day of ---, 19-, 
again assign to --- said claim (or for the use of) against the 
United States for pay in full for the sard month of ---, 19--, 
which second assignment was by him known to be false and fraudu
lent. 

126. Specification: In that ---, being indebted to --- in the 
SUill of $--- for ---, which amonnt became due and payable 
(on) (about) (on or about) ---, did, at ---, from ---, 1l}--. 
to ---, 19-, without due cause, fail and neglect to pay said debt, 
notwithstanding the fact that he had been repeatedly requested by the 
said --- to pay the amount thereof, thereby bringing discredit upon 
the military service. 

127. Specification: In that ---, having on or about the ---- day 
of 19- become indebted to --- in the sum of about $- for 
---, and having failed without due cause to liqUidate said In
debtedness, and having on or about the --- day of ---, 19-, 
promised in writing to said --- that he would on or about the 
--- day of ---, 19-, (settle such indebtedness in full) (pay 
on such indebtedness the sum of $---), did, without due cause, at 
---, OIl or about the --- day of 19-, to th.e disgrace of the 
military service, fail to keep said promise. 
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128. Specification: In that --- di{1, at ---, on or about 
the --- day of ---, 19-, with intent to deceive ---, officially 
(report) (state) to the said ---, that ---, which (report) 
(statement) was (known by the said --- to be untrue) (believed 
by the said --- to be untrue) (made by the said --- with dis
regard of a knowledge of the facts) (made by the said --- as 
true when he did not know it to be true) in that ---. 

129. Speci(icatwn: In that ---, with intent to defraud ---, 
did, at ---, on or about the --- day of ---, 19--, unlaw
fully pretend to --- that ---, well knowing that said pretenses 
were false, and by means thereof did fraudulently obtain from the 
said --- (the sum of $--) (merchandise of the value of 
$--) (--). 

130. Specification: In that ---, having at ---" on or about 
the --- day of ---, 19--, voluntarily given his pledge in words 
ami figures as follows: ---, which pledge was accepted by his com· 
manding officer ---, did, at ---, on or about the --- day 
of ---, 19-, in disregard of his honor violate said pledge 
by--. 

CHARGE: Violation of the 96th Article of War. 

131. Specification: In that ---, being on guard as a -_._, did, 
at ---, on or about the --- day of ---, 19--, abandon his 
guard. 

[NOTE.-Tbis fonn will be used only in case where absence from guard is 
coupled witb an intent not to return during the tour of duty. Ordinary 
absence from guard duty will be charged under A. W. 61.) 

132. Specification: In that --- did, at ---, on or about the 
--- day of ---,19--, wrongfully [kick a public (horse) --- in 
the belly] (--). 

133. Specification: In that ---, Ii (SeJJ.tinel) (overseer) (---) , 
being in charge of prisoners, did, at ---, on or about the --
day of ---, 19-, wrongfully allow ---, a prisoner under his 
charge, to (go to) (enter) (go to and enter) an unauthorized place, 
to wit: --.-. 

134. Specification: In that ---, a (sentinel) (overseer) (---) , 
being in charge of prisoners, did, at ---, on or about the --
day of ---, 19-, wrongfully allow ---, a prisoner under his 
charge, to (hold unauthorized conversation with ---) (loiter) 
(neglect his task by ---) (obtain ---) (---). 

135. Specification: In that ---,a (sentinel) (overseer) (---) , 
being in charge of prisoners and having received a lawful order from 
---, to require a prisoner under his charge to ---, did, at ---, 
on or about the --- day of ---. 19-, fail to obey the same. 

136. Specification: In that --- <lid, at ---, on or about the 
--- day of ---, 19-, without authority, appear in civilian 
clothing. 
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137. Specification: In that --- did, at ---, on qr about the 
--- day of ---, 19-, wrongfully appear (at) (on) --
(without his ---) (with his --- not buttoned) (in an unclean 
--) (--). 

138. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, wrongfully attempt to (strike) (---) 
--- (in) (on) the --- with ---. 

[NOTE.-For assaults upon officers, warrant officers, and noncommissioned 
officers amounting to felonies see A. W. 93.] 

139. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, commit an assault upon --- by wrong
fully (striking) (---) --- (in) (on) the --- with ---. 

[NoTE.-See note under Specification 138.] 

140. Specification: In that --- did, at --- (on or about the 
--- day of ---,19-), (between --- and ---), with the 
intention of evading his (duty) (---) as a (soldier) (---) , 
feign (illness), (disability), (insanity), (---). 

141. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, unlawfully (attempt to) (threaten to) 
(strike) (---) ---, a sentinel in the execution of his duty, [(in) 
(on) the ---] with ---. 

142. Specification: In that --- did, a.t ---, on or about the 
--- day of ---, 19-, wrongfully strike (---) ---, a sen
tinel in the execution of his duty, (in) (on) the --- with ---. 

143. Specification: In that ---, a prisoner lawfully in confine
ment in the post guardhouse, (---) , did, at ---, on or about 
the --- day of ---, 19-, attempt to escape from such confine
ment. 

144. Specification: In that ---, a prisoner, did, at ---, on or 
about the --- day of ---, 19--, use the following disrespectful 
language to ---, a sentinel in the execution of his duty: "---," 
or words to that effect. 

145. Specification: In that ---, having been restricted to the 
limits of ---, did, at ---, on or about the --- day of ---, 
19--, break said restriction by going to ---. 

146. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, unlawfully carry a concealed weapon, 
viz, a---. 

147. Specification: In that --- did, at ---, on or about the 
--- day of ---,19--, wrongfully (urinate) (defecate) (---) 
(on the floor of the squad room) (---). 

148. Specification: In that --- did, fit ---, or or about 
the --- day of ---, 19-, willfully and unlawfully [( conceal) 
(remove) (mutilate) (obliterate) (destroy)] [attempt to (conceal) 
(remove) (mutilate) (obliterate) (destroy)] [take and carry away 
with inteut to (conceal) (remove) (mutilate) (obliterate) (destroy) 
(steal)] a public record, to wit: (the descriptive list of ---) 
(--"). 
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149. Specification: In that ---, a prisoner lawfully- in confine
ment in the post guard house, (---), did at ---, on Or about 
the day of ---, 19-, conspire with --- and --- to 
escape from such confinement. (For joint charge see par. 69.) 

150. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, willfully, wrongfully, and unlawfully 
destroy ---, value about $---., property of the United States. 

151. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, through carelessness, discharge a 
(service rifle) (---) in his (squad room) (in his tent) (---). 

152. Specification: In that ---, haVing received a lawful order 
from ---, a sentinel in the execution of his duty, to ---, did, 
at ---, OIl or about the --- day of ---, 19-, (fail to obey) 
(willfully disobey) the same. 

153. Specification: In that --- was, at ---, on or about the 
--- day of ---, 19-, (drunk) (disorderly) (drunk and dis
orderly) in (camp) (post) (quarters) (---). 

154. Specification: In that --- was, at ---, on or about the 
--- day of ---, 19-, (drunk) (disorderly) (drunk and dis
orderly) in uniform and did thereby bring discredit upon the military 
service. 

155. Specification: In that ---, a sentinel (---) in charge of 
prisoners, did, at ---, on or about the --- day of ---, 19--, 
drink intoxicating liquor with ---, a prisoner under his charge. 

156. Specification: In that ---, a prisoner, was, at ---, 011 or 
about the --- day of ---, 19-, found drunk. 

157. Specification: In that ---, having received a lawful order 
from --- to ---, the said --- being in the execution of his 
office, did, at ---, on or about the --- day of ---, 19-, fail 
to obey the same. 

158. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, violate (standing orders) (regulations) of 
--by--. 

159. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, wrongfully use ---, a narcotic drug. 

160. Specification: In that ---, being indebted to --- in the 
sum of $---, which amount became due and payable (on) (about) 
---, did, at ---, on or about the --- day of ---, 19-, 
without due cause, fail and neglect to pay said debt, notwithstanding 
the fact that he had been repeatedly requested by the said --- to 
pay the amount thereof, thereby bringing discredit upon the military 
service. 

161. Specification: In that ---, having been directed to report for 
prophylactic treatment at (the post hospital) (---) did, at ---, 
on or about the --- day of ---, 19-, fail and neglect to report as 
di1·ected. 

21358°--20----38 
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162. Speciflca,tion: In that --- did, a.t ---, on or about the 
--- day of ---. 19--, with intent to deceive ---, officially 
(report) (state) to the said ---, that ---, which (report) 
(statement) was (known by the said --- to be. untrue) (believed 
by the said --- to be untrue) (made by the said --- with disre
gard of a knowledge of the facts) (made by the said --- as true 
when he did not know it to be true) in that ---. 

163. Speoi/ica,tion: In that (Sergeant) (Corporal) --- did, at 
---, on or about the --- day of ---,19-, gamble with Pri
vates --- and ---, 

164. Speci./icatwn: In that --- did, at ---, on or about the 
--- day of ---, 19-, gamble in quarters, in violation of orders. 

165. Specification: In that -.-- oid, at ---, on or about the 
--- day of ---, 19--, while (at a barrack Window) (---) 
Willfully and wrongfully expose in an i"decent manner to public View 
his (--). 

166, Specification: In that --- (for and in behalf of one ---) 
did, at ---, on or about the --- day of ---, 19--, loan to 
--- $---, under an agreement whereby he, the said ---, was 
to receive for the use of said money for --- (months) (days) 
interest at the rate of --- per cent per (annum) (month) (the sum 
of $---), thereby (demanding) (receiving) (demanding and re
ceiving) an usurious i'ate of interest for said loan. 

167. Specification: In that .---, while posted as a sentinel, did, 
at ---, on or about the --- day of ---, 19--, loiter on his 
post. 

168. Specification: In that ---, with intent to defraud. did, at 
---, on Ol' about the --- day of ---,19--. unlawfully pretend 
to --- that ---, well knowing that said pretenses were false and 
by means thereof did fraudulently obtain from the said --- (the 
sum of $---) (merchandise of the value of $---) (---). 

169. Specification: In that ---, while suffering (With) (from) 
---, did, at ---', on or about the --- day of ---, 19-, 
refuse to submit to the (dental or medical treatment) (surgical opera
tion) prescribed by ---, the attending (dental) surgeon for the 
(disease) (injury), the said (treatment) (operation) consisting in 
---, (said operation haVing been certified by the attending surgeon 
as) being necessary (for the removal of a disability that prevents the 
fuU performanee of military duty) and without risk to his life (and 
the accused having been advised that such certificate had been made), 

170. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, Willfully maim himself in the --- by 
(shooting himseli with ---) (---), thereby unfitting himself for 
the full performance of. military service. 

171. Specification: In that --- did, at ---, on or' about the 
___ day of ---,19--, with intent to (maim) (disfigure) (maim 
and disfigure), willfully. unlawfulty, and feloniously [(cut) (bite) 
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(slit) the (nose) (ear) (lip)] [(cut out) (disable) the tongne] 
[(put out) (destroy) the eye] [(cut off) (disable) the (limb) 
(---, the member)] oj' --- by ---. 

172. Specification: In that --- did, at ---, on or about the 
--- day of ---, 19-, with intent to (maim) (dlsfigUl'e) (maim 
and disfigure), willfully, unlawfully, and feloniously, (throw) (pour) 
npon ---, (scalding hot water) (vitriol) ---, a corrosive acid) 
(--- a caustic substance). 

173. SlJecification: In that ---, while posted as a sentinel, did, 
at ---, on or about the --- day oj' ---, 19--, wrongfully 
sit down on his post. 

174. Specification: In that --- did, at ---, on or about the 
--_. day of ---, 19--, while accorupttnJo'ing his organization on 
(a practice marcb) (maneuvers) without just cause straggle, 

175. Specification: In that --- did, at ---, on or about 
the --- day of ---, 19-, procure --- to commit per
jury, by inducing him, the said ---, to take an oath before 
a competent (tribunal) (officer) (person) in a (trial by court
m<irtial of ---) (---) , a case in which a law of the 
Uuited States authorizes an oath to be administered that [he, the 
said ---, would (testify) (declare) (depose) (certify) truly] 
[ (certain written testimony) a (declaration) (deposition) (certificate) 
subscribed by him was true] and, willfully, corruptly, aUd contrary 
to such oath, to (testify) (declare) (depose) (certify) as follows: 
--- ---, which (testimony) (declaration, deposition, etc.) was 
false, was (material) (a material matter) and was known by the 
said -.-- and the said --- to be false. 

176. Specification: In that ---, a prisoner on parole, did, at 
---, on or about the --- day of ---, 19-, break his parole 
by--. 

177. SpecificaUon: In that --- did, at ---, on or abont --
feloniously receive, have. and conceal (describe property as in lar
ceny), of the goods and chattels of (name owner), then lately before 
feloniously stolen, taken, and carried away; he, the said (accused), 
then well knOWing the said goods and chattels to have been so felo
niously stolen, taken, and carried away. 

178. Spec,jfication: In that --- did, at ---, on or about the 
--- day of ---, 19-, in a claim for (family allowance) (com
pensation) (insurance) [in ---, a document required by (regula
tions made under) the War Risk Insurance .Act, in the making of a 
claim for (family allowance) (compensation) (insurance), to wit 
---J willfully and unlawfully make a statement that --- which 
statement was a material fact, and known by the said --- to be 
false, in that ---. 

179. Specification: In that --- did. at ---, on or about the 
--- .day of ---, 19--, carnally and unlawfully know --- a 
female under the age of sixteen years. 
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FORMS FOR SYNOPSES OF CONVICTIONS BY
 
COURT-MARTIAL.
 

(For Entry in Service Record.~ 

INSTRUCTIONS. 

The forms for recording the synopses of convictions by court-martial 
as set forth below constitute a general guide tor use in entering Clm

victions on the service record, the synopsis of the record being entered 
in the following sequence in each case: 

(a)	 Article of War; (b) synopsis Of specification; (e) date of com
mission of offense. 

(See forms for synopses of sentences, Appendix 14.) 
[The figures" /18," at the end of each form, indicate the place to 

fill in the year. Thus, e. g., for 1921, write" /21."] 

FORMS. 

These forms cover the charges and specifications given in Appen
dix 6. 

CHARGE: 54 AW. 
1. Fraud; enl, while already In service, --- /18. 
2.	 Fraud. enI. after (dishonorable discharge) (conviction of fel

ony) (--), -- /18. 
3.	 Fraud. enI. after imprisonment in (jail) (reformatory) (peni

tentiary), --- /18. 
4. Fraud. enl. while (under 18) (married) (---) , --- /18. 

CHARGE: 55 AW." 
5. Omitted; refer to officers only. 

CHARGE:	 56 AW. 
6 to 12, inclusive, omitted; refer to officers only. 

CHARGE: 57 AW. 
13 and 14 omitted; refer to officers only. 

CHARGE: 58 AW. 
15. Attempting to desert, --- /18. 
16.	 In the (execution of a conspiracy with ---) (presence ot 

the enemy) attempting to desert, --- /18. 
17.	 Desertion from --- until (apprehended) (he surrendered 

himself) on ---, --- /18. 
18.	 In the (execution of a conspiracy with ---) (presence ot 

the enemy) desertion from --- until (apprehended) (he 
surrendered himself) on ---, --- /18. 
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19.	 Jointly with others in the execution of a conspiracy (and in 
the presence of the enemy) deserted from --- until they 
(were apprehended) (surrendered themselves) on ---, 
--/18. 

CHARGE: 59 AW. 
20. (Advising) (persuading) --- to desert, --- /18. 
21. Knowingly assisting --- to desert, --- /18. 

CHARGE: 60 AW. 
22. Omitted; refer to officers only. 

CHARGE: 61 AW. 
23. Awol., fl'om --- to, --- /18. 
24. Absent from (retreat) (---) , --.- /18. 
25.	 Leaving place (of assembly) for (retreat) (---) , 

/18. 

CHARGE: 62 AW. 
26.	 Using (contemptuous) (disrespectful) (contemptuous and dis

respectful) words against the --- of the (United States) 
(--), -- /18. 

CHARG~: 63 AW. 
21. Disrespect toward his superior officer, --- /18. 

CHARGE: 64 AW. 
28.	 Willfully disobeying a lawful command of his superior officer, 

-- /18. . 
29.	 Willfully (drawing) (lifting up) a -.-- against his supe

rior officer, --- /18. 
30. Willfully striking his superior officer, --- /18. 

CHARGE: 65 AW. 
31. Willful disobedience of a lawful order of a NCO, --- /18. 
32.	 (Attempting) (threatening) to (strike) (assault) NCO, 

-- /18. 
33.	 (Insubordinate) (disrespectful) (insubordinate and disre

spectful) behavior toward NCO, --- /18. 
34. Willfully (striking) (assaulting NCO, --- /18. 

CHARGE: 66 AW. 
35. Attempting to create a mutiny, --- /18. 
36. Causing a mutiny, --- /18.

a7. Joining in a mutiny, --- /18.
 

CHARGE: 67 AW. 
38. Failing to give information of an intended mutiny, --- /18. 
39.	 With others attempting to break into a jail and release a 

prisoner, ._-- /18 
40.	 Not using his utmost endeavor to suppress a mutiny, -- 

/18. 
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CHARGE: 68 AW. 
41.	 Being engaged In a (quarrel) (fray) (disorder) and having 

been ordered into (arrest) (confinement) by --- (re
fused to obey (drew a --- upon) (threatened) l1im, 
-- /18. 

CHARGE: 69 AW. 
42. (Breach of arrest) (escape from confinement), --- /18, 

CHARGE: 71 AW. 
43.	 Refusing to (receive) (keep) a prisoner, while on duty as 

--,--/18. 

CHARGE: 72 AW. 
44.	 As commander of the guard failed to report the name of a 

prisoner committed to his charge, --- /18. 

CHARGE: 73 AW. 
45.	 [Without proper authority releasing prisoner] [sufferinf{ 

through (design) (neglect) prisoner to escape], --- /18. 

CHARGE: 7,1 AW. 
46. Omitted; refers to officers only. 

CHARGE: 75 AW. 
47.	 (Abandoning) (delivering up to the enemy) ---, which (it 

was his duty) (he bad been ordered) to defend, --- /18. 
48.	 Casting away his (rifle) (ammunition) while on duty befol'e 

the enemy, --~ /18. 
49.	 Being (present with) (in command of his ---) abandoned 

said ---, and (sought safety in the rear) (---) , while 
engaged with the enemy, --- /18. 

50. Cansing a false alarm in the (camp) (garrison) (quarters) 
(--~). at ---, while on duty before the enemy, 
-- /18. 

51.	 Quitting his (company) (post) (---), at ---, to (pil
lage) (plunder) (pillage and plunder) while on duty before 
the enemy. --- /18. 

52.	 Running away from his (company) (---) , which was then 
engaged with the enemy, --- /18. 

53.	 (Inducing) (seeking to induce) soldiers (and officers) to 
(abandon) (deliver up) to the enelllY ---, which it was 
their duty to defend, --- /18. 

54.	 (Inducing) (seeking to induce) ---, then with his company 
engaged with the enemy. to (run away from) (abandon) 
his (post) (--), -- /18. 

55.	 (Inducing) (seeking to induce) ---, on outpost duty before 
the enemy to (run away from) (abandon) his (post) 
(--), -- /18. 
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CHARGE: 76 AW. 
56.	 II!l <:ombinaMon with others of his 'COmmand compelled the 

commll!uder to (surrender) (abandon) ---, to the enemy, 
--/1B. 

57.	 Joinfly with others refusing to ,perform further duty in de
fense of ---, thereby compelling the commander ther,eof 
to (aband{jn) (surrender) said (fort) (post) (camp) 
(guRi'd) (--), -- /18. 

CHARGE: 77 AW. 
58.	 Giving to a person entitled thereto the wrong (countersign) 

(parole), -- /18. 
59.	 Making !mown the (countersign) (parole) to a person not en

titled thereto, --- /18. 

CHARGE: 78 AW. 
60. Violating a safeguard, --- /18. 

CHARGE: 79 AW. 
61.	 Appropriating to (his own use) (---) , pubHcproperty 

taken from the enemy, -viz, --- of the value of $---, 
--/18. 

62.	 Neglecting to secure for the service of the UItited States public 
property taken from the enemy. viz, ---,of the value 
of $--, -- /18. 

CHARGE: 80 AW. 
63.	 (Buying) (selling) (---) (captured) (abandoned) prop

.erty, ViZ, ---, of the value of $---., --- /18. 
64.	 Failing to report (captured) (abandoned) property coming 

into bis (possession) (custody) (control), viz, ---, of 
the value of .$---, --- /18. 

65.	 Failing to turn over (captured) (abandoned) property coming 
into his (possession) (custody) (contro!). viz, ---, .of 
the value of $---, '--- /18. 

CHARGE: 81 AW. 
66.	 Informing an enemy patrol of the whereabolats 'of a United 

States patrol, --- /18. 
67.	 KnOWingly (harboring) (protecting) (harboriD.g and protect

ing) a member of the enemy's forces who was then being 
sought by ~ United States patrol, --- /1B. 

68.	 (Eloldingcorrespondence with) {giving inteLligence to) (hold
ing correspondence with antil .giving intelligence to) the 
enemy, --- /IB. 

69.	 Furnishing and delivering --- to members ef t1J.e enemy's 
army, to the value of $---, --- 118. 

CHARGE: 82 AW. 
70. Acting.as 11 sPY. --- 118. 
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CHARGE: 83 AW. 
71.	 (Through neglect) (willfully) suffering ---, of the value 

of $---, military property of the United States, to be 
(lost) (spoiled by --) (damaged by --) [wrong
fully disposed of by (sale to --) (--)], -- !f8. 

CHARGE: 84 AW. 
72.	 [(Through neglect) (willfully)] [(injuring) (losing)] ---, 

of the value of $---, issued for use in the military 
service of the United States, --- /18. 

73.	 (Unlawfully selling to ---) (wrongfully disposing of by 
---) ---, of the value of $---, issued for use in 
the military service of the United States, --- /18. 

CHARGE: 85 AW. 
74. Found drunk while on duty as ---, --- /18.
 

CHARGE: 86 AW.
 
75. Sleeping on post, --- /18. 
76. Leaving post before being regularly relieved, --- /18. 

CHARGE: 87 AW. 
77 and 78 omitted; refer to officers only. 

CHARGE: 88 AW. 
79.	 Doing violence to, by striking and beating, an inhabitant 

bringing (supplies) (provisions) to (camp) (garrison) 
(quarters), --- /18. 

80. Acting	 jointly with (another) (others) interfered with an in
habitant bringing (supplies) (provisions) to (camp) (garri 
son) (quarters), --- /18. 

81.	 Intimidating an inhabitant, bringing (provisions) (supplies) 
(---) into (camp) (garrison) (quarters), by threaten
ing to kill--- if he continued to bring (provisions) (sup
plies) (--) Into (camp) (garrison) (quarters) (--), 
--/18. 

CHARGE: 89 AW. 
82.	 Committing a depredation upon (an orchard) (---) byen

tering same without authority and (remOVing fruit from 
trees) (--), -- /18. 

83.	 Rioting in the public streets of ---, by (resisting and fight
ing against the peace officers of ---) (---), -- 
/18. 

84.	 Willfully destroying a growing crop (of oats) (---) by 
(permitting the horses of his troop to graze therein) 
(--), -- /18. 

85.	 Unauthorized (destruction of) (--) (a building) (--), 
--/18. 

86. Omitted; refers to officers only. 
CHARGE: 90 AW. 

87.	 Using a (reproachful) (provoking) (reproachful and provok
ing) speech against --- (accompanied with a provoking 
gesture), --- /18. 
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CHARGE: 91 AW.
 
88 and 89 omitted: refer to officers only.
 
90. Fighting a duel. --- /18. 
91. Promoting a duel, --- /18.
 

CHARGE: 92 AW.
 
92.	 Murder, killing --, by (£hooting him with a rIfle) (--), 

--/18. 
93. Rape, -- /18.
 

CHARGE: 93 AW.
 
94. Arson, burning a (dwelling house) (---), ---/18. 
95.	 With intent to (do him bodily harm) (commit a felony, viz, 

--) striking (--) -- (In) (on) the -- with 
a--,--/18. 

96. Burglary, --- /18. 
97. Embezzlement of ---, of the value of $---, --- /18. 
98. Larceny of ---, of the value of $---, --- /18. 
99. Manslaughter, --.- /18. 
100.	 Mayhem, cutting off the (hand) (arm) (---) of ---, 

--/18. 
101.	 Perjury, in a (trial by court-martial of ---) (deposition 

for use in a trial by court-martial of ---) (military in
vestigation) (civil suit) (---), --- /18. 

102. Robbery by (force and violence) (putting in fear) of -- 
of the value of $--- (from ---) , ---/18. 

CHARGE: 94 AW. 
103.	 (Making) (callsing to be made by ---) a (false) (fraudu

lent) (false and fraudulent) claim against the (U. S.) 
(--- at ---) (---) , in the amount of $---. 
for (private property alleged to have been [lost] 
[destroyed] in the military service) (---), ---/18. 

104.	 (Presenting) (causing to be presented by ---) for (ap
proval) (payment) (approval and payment) a (false) 
(fraudulent) (false and fraudulent) claim against the 
(U. S.) (-- at --) (--), in the amount of 
$---, for (services alleged to have been rendered to the 
U. S. by --) (--), -- /18. 

105.	 Entering into an (agreement) (conspiracy) (agreem.ent and 
conspiracy) with ---, to defraud the U. S. by (obtain
ing) (aiding --- to obtain) the (allowance) (payment) 
(allowance and payment) of a (false). (fraUdulent) (false 
and fraudulent) claim against the U. S., in the amount of 
$---, for (supplies) (---) alleged to have been fur
nished to the U. S. by ---, --- /18. 

106. (Making) (using) (making and using) a (false) (fraudu
lent) (false and fraUdulent) statement for the purpose of 
(obtaining) (aiding others to obtain) the (approval) (al 
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lowance) (payment) (approval, allowance, and payment) 
of a claim against t1le (U S.) (--- "8.t---) (---) , 
"-- /18. 

107.	 (Advising) (procuring) (a{lvising and procuring) the making 
of a (false) (fraudulent) (false and fraudnlent) state
ment for the purpose of (obtaining) {ai{llng othel.'s to ob
tain) the (approval) (allowance) (payment) (approval, 
allowance, and payment) of a claim against the (U. S.) 
(-- at --) (--), -- /18. 

108.	 (Making) (advising the making of) (procuring tile ma;king 
of) (advising an{l procuriug the making of) a false {lath 
by --- that ---, for the purpose of (obtaining) 
(aiding others to obtain) the (approval) (allowance) (pay
ment ) (approval, allowance, and payment) o!f'a claim 

against the {D. S,) (-- at --) {--),-- /18. 
109, (Forging) (countedeiting) (forging nnd eounterteiting) (the 

signature of -~- upon a ---) (a ---) for the pur
pose of (lYbtaining) (aiding others to .obtain) the (ap
proval) (allowance) (payment) (approval, allowance, and 

payment)	 of a elaim against the (U. S,) (--- at ---) 
(--) ,-- /18. 

110.	 (Ad"ising) (procuring) (a{lvising and procuring) the (fOl'g
iug) (counterfeiting) (forging and counterfeiting) by 
---, of (the signature of --- upon 8. ---) (a 
---) for the purpose of (obtaining) (aiding othN's to 
obtain) the (approval) (allowance) (payment) (approval, 
allowance, find payl'nent) of a c1aim against the (U. S.) 
(-- at --; (--), --/18. 

111.	 (Using) (advising the use of) (procUl.:ing the use of) a 
(forged) ·(counterfeit:ed) (forged and eounteri:eited) -- 
for t11e purpose of (obtaining) (aiding .()·thers to obtain) 
the (approval) Cu'l'lOWftllce) ('payment) (approval, allow
ance, and payment) of 11. claim against the (U. S.) (-- 
at--) (--),--/18. 

1,12. Having (charge) (possession) (custody) (control) of 
(money) (---) (furnIshed) (intended) (ful.'llished and 
intended) for the military service, knowingly {delivered) 
(caused to be de1ivere{i) to ---, (an) (a) (amount) 
(number) (quantity) 1ess tban the ('liIDOunt) (number) 
(quuntity) for which he received a (eerti1iicate~ (receipt), 
at ---, --- /18. 

11a. (Making) (delivering) (rna!k'i1Il:g and 'lielivering) a paper 
certifying the receipt of property of the Do S. -(furnished) 
(intended) (furniShed'Rnd intended) for the miiJitaryserv
tce, without baving fu'1'1 kno-wIM.'ge 'of the truth of the 
statemen ts thereIn 'Contai:nel!l1l'll'd wi til t11e tn'!Jent to defraud 
the U. S., -- /18. 
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114.	 (Stealing) (embezzling) (misappropriating) (applying to 
his own use) (applying to his own benefit) (applying to his 
own use and benefit) (wrongfully selling) (knowingly and 
without proper authority selling) (wrongfully and know· 
ingly selling) ---, --- of the value of about $---, 
property of the U. S., --- /18. 

115.	 Wrongfully and knowingly (purchasing) (receiving in 
pledge) fro!n --- --- (in) (employed in) the mili 
tary service for an (obligation) (indebtedness) ---, of 
the value of about $---, property of the U. S., 
-- /18. 

CHARGE: 95 AW. 
116 to 124 omitted; refer to officers only. 

CHARGE: 96 AW. 
125. Abandoning his guard, --- /18. 
126.	 Kicking a public (horse) (--) (in the belly) (--), 

--/18. 
127.	 As (sentinel) (overseer) (---), in charge of prisoners, 

allowing a prisoner tr> (go to) (enter) (go to and enter) 
an unauthorized place, --- /18. 

128.	 As (sentinel) (overseer) (---) in charge of prisoners, 
allowing a prisoner to (hold unauthorized conversation 
with --) (loiter) (neglect his task by ---) (ob
tain --) (--), -- /18. 

129.	 As (sentinel) (overseer) (---) being in charge of prison
ers, and having received a lawful order from ---, to 
require a prisouer to ---, failed to obey the same, 
--/18. 

130. Appearing in civilian clothing without authority, --- /18. 
13i.	 Appearing (at) (on) --- (without his ---) (with his 

--- not buttoned) (in an unclean ---) (---) , 
--/18. 

132.	 Attempting to (strike) (---) --- (in) (on) the -- 
with ---, --- /18. 

133.	 Striking (---) --- (in) (on) the --- with --. 
-'-/18. 

134.	 With intent to evade (duty) (---) feigning (illness) 
(disability) (insanity) (--), -- /18

135.	 (Attempting) (threatening) to (strike) (---) --- a 
sentinel (in) (on) the --- with ---, --- /18. 

136.	 (Striking) (---) --- a sentinel (in) (on)" the -- 
with ---, --- /18. 

137.	 (Escaping) (attempting to escape) from confinement, -- 
/18. 

138.	 As a prisoner, using disrespectful language to a sentinel, 
-- /18. 

139.	 Having been restricted to the limits of --"-, did break. 
same, --- /18. 
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140. Unlawfully carrying a concealed weapon, --- /18. 
141.	 (Urinating) (defecating) (---) (on the floor of the squad 

room) ~, --- /18. 
142.	 Willfully did, [(conceal) (remove) (mutilate) (obliterate) 

(destroy)] [attempt to (conceal) (remove) (mutilate) ob
literate) (destroy)] [take and carry away with Intent to 
(conceal) (remove) (mutilate) (obliterate) (destroy) 
(steal)] a public record, viz, (the descriptive list of 
--) (--),--/18. 

143.	 As a prisoner conspiring with --- and --- to escape 
from confinement, --- /18. ' 

144.	 Willfully destroying ---, property of the U. S., value 
about $---, --- /18. 

145.	 Through carelessness, discharging a (service rifle) (---} 
in his (squad room) (tent) (---) , --- /18. 

146.	 (Failing to obey) (willfully disobeying) orders from a sentI
nel, --- /18. 

147.	 (Drunk) (disorderly) (drunk and disorderly) in (camp) 
(post) (quarters) (--),-- /18. 

148.	 (Drunk) (disorderly) (drunk and disorderly) in uniform, 
-'-- /18. 

149.	 As a sentiuel, drinking intoxicating liquor with a prisoner 
under his charge, --- /18. 

150. 'While a prisoner, was found drunk, --- /18. 
151. Failing to obey a lawful order, --- /18. 
152. Violating (stauding orders) (regulations), --- /18. 
153. Wrongfully using a narcotic drug, --- /18. 
154. Failing to pay a just debt, --- /18. 
155. Failing to report for prophylactic treatment, --- /18. 
156. Making a false official (report) (statement), --- /18. 
157. False swearing, --- /18. 
158.	 Forging (in its entirety) [by (altering ---) (erasing 

---) (adding ---)] a certain (check) (---) , 
-- /18. 

159. As (sergeant) (corporal) gambling with privates, --- /18. 
160. Gambling in quarters in violation of orders, --'- /18. 
161. Indecent exposure, --- /18. 
162.	 (On behalf of another) loaning $- for --- (months) 

(days) per cent per (annum) (month), an usurious rate 
of interest, --- /18. 

163. While a sentinel, loitered on his post, --- /18. 
164.	 Obtaining by false pretenses (from ---) (the sum) (mer

chandise of the value) of $--- (---) , --- /18. 
165.	 Refusing to submit to (medical treatment) (dental treat

ment) (a surgical operation), --- /18. . 
166, 'Willfully maiming himself (by shooting himself with ---) 

(--), -- /18. 
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167. While a sentinel, sitting down on his post, --- /18. 
168. Sodomy committed upon the person of one ---, --- /113
169.	 Straggling while (on practice march) (at maneuvers), 

-- /18. 
170.	 Knowingly procuring --- to commit perjury, by inducing 

him knowingly to (give false testimony) (make a false 
[declaration] [certificate] [deposition]) as to a material 
matter in a trial (by court-martial) (---) , --- /18. 

171.	 With Intent to defraud, knowingly uttering to --- a forged 
(written instt'ument) (---), --- /18. 

172. Breach of parole, while a prisoner, --- /18. 
173.	 With Intent to (maim) (disfigure) -- willfully [(cut

ting) (biting) (--) the (nose) (ear) (--) ot 
---] [(throwing) (pouring) corrosive acId upon] the 
said ---, --- /18. 

174.	 Knowingly receivipg stolen goods of the value of $---. 
--/18. 
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SUGGESTIONS FOR TRIAL JUDGE ADVOCATES. 

The trial judge advocate of a general or special court-martial shall 
prosecute in tJ:e name. of the United Sta.tes. and shall,. under the direc
tion of the COUl't, prepare the record of its. proceedings. (A. W. 17.) 

The folIo.wing notes, indicating more or less in proper sequence eel'
tain action usually proper to be taken by a trial judge. advocate. may 
be found useful; 

1.	 UPON BE.CElfT BY AN OFFICER OF AN ORDER APPOINTING 
HIM TRIAL JUDGE ADVOCATE OF A COURT·MARTIAL. 

1. Examine the order and any amendatory orders carefully and 
take appropriate action to cause the correction of any substantial 
irregularity therein. 

2. Examine and study such portions of the Manual for Courts
Martial, Digest of Opinions of the Judge Advocates General, Army 
Regulations, and 'Val' Department or other orders affecting courts
martial as may appear desirable. He should, in this COllnection, give 
'particular attention to the duties of trial judge advocates, to the pro
cedure of courts-martial, and to the matter of evidence. 

2. UPON RECEIPT OF CHARGES IN A CASE. 

1. Prepare an envelope to contain the papers pertaining thereto, 
2. Examine the charges and all papers received to see that none 

appear to be missing i that the charges appear to be c01'l'ectly drawn i 
that the summaries of the statements of the witnesses on the pre
liminary investigation and the other accompanying documents men
tioned in paragraph 77 (b), M. C. M., ure all in order; that the order 
of reference for trial is indorsed in the prescribed form on one 
original counterpart of the charges; that the evidence of preVious con
victions, if any, is complete and correct, especially as to dates, authen
tication, proper signatures, etc. 

3. Make-( taking care to initial each)-any authorized necessary 
changes in charges; and take propel' action in connection with de
fects, if any, found in evidence of previous convictions. 

4. Report to the appointing authority necessary or deSirable changes 
which the trial judge advocate is not authorized to make. 

5. Serve the accused with a copy of the charges and of the other 
}lapel's requlI:ed by paragraph 77 (b), M. C, M., and sign certificate 
of such service in the prescribed form on the same counterpart of the 
charges upon which the order of reference for trial is in{lorsed (which' 
is the counterpart to be retained by the trial judge advocate during 
the trial and returned to the convening authority with the record of. 
trial). 



SUGGESTIONS FOR TRIAL JUDGE ADVOCATES. 

6. Consult the defense counsel of the court and ascertain from him 
whether the accused desires individual counsel, and, if asked to do so, 
assist in arranging for such individual counsel as the accused may 
desire. 

7. Prepare case for trial, investigating it thoroughly, and determin
ing upon plan of prosecution. 

S. Arrange with president date and tinte of meeting of court. 
9. Arrange for court-martial room, see that it is in order, provided 

with necessary tables, chairs. stationery, aI!.d room" to be-heated. if 
necess;ury. - • 

10. Notify all members of date and time of meeting and arrange 
for presence of other necessary persons, including the defense coun
sel, the accused, and his individual counsel, reporter, interpreter. it 
required, and witnesses. 

11. Arrange to have at trial such books, etc.• as may be required. 
The	 following are frequently found necessary or useful:
 

Manual for Courts-Martial.
 
Digest of Opinions, Judge Advocates General.
 
Standard Text on Military Law.
 
Ordnance Price List.
 
Clothing Price List.
 

12. Determine maximum punishment, If any, Imposable lIpon con
viction of each of the several offenses charged, and be prepared to 
advise the court thereof. 

3. UPON THE ASSEMBLING OF THE COURT. 

1. Note officers present and absent, members of the court including 
the law member, trial judge advocate and assistants, defense counsel 
and assis tants. 

2. When the court appears ready to proceed., announce the readiness 
of the prosecution to proceed with the trial of --- ---, and the 
presence of the defense counsel, and inquire of the defense counsel 
and the accused whether the accused desires to introduce any indi
vidual counsel (to be ordinarily introduced. if there be individual 
counsel, by the defense counsel). 

3. Swear reporter, if any. 
4. Before a general court-martial, or a special court-martial where 

the evidence is to be recorded, ask accused if he desires a copy of 
the record of his trial, and see that his answer appears in the record. 
If he does not, do not have carbon copy of the record of trial of a 
special court-martial made; if he wishes copy, direct reporter to pre
pare one. (Pars. 359 and 366 (b), M. C. M.) ; Elnd direct reporter to 
prepare a carbon copy of record of general court-martial trial in any 
case (par. 355a, M. C. M.). 

5. Read aloud to accused the order appointing the court and each 
modifying order. 

60S 



APPENDIX 8. 

6. If it is expected to call any member of the court as a wItness, 
or if any member is known to be an accuser, announce that fact 
and request the court to excuse such member. 

7. Request that any member of the court who has formed an 
opinion concerning the case or any of the material facts, or who for 
any other reason thinks himself disqualified, or is aware of any facts 
which he believes might cause either party to desire to challenge 
him, to so announce (see par. 126, M. C. M.) in order that he may 
be excused or challenged. In a proper case, request the court to 
excuse any member upon such announcement. 

8. Exercise the right of challenge in a proper case. (See par. 120, 
M. C. M.) 

9. After concluding challenges for the prosecution, ask accused if 
he objects to being tried by any member present named in the order 
convening the court and in the modifying orders, if any. 

10. After action on a challenge by the accused, if apy is made, has 
been had, again ask the accused if he objects, as above. Continue this 
until accused has no further objection. 

11. Ask the accused (if the accused has not exercised his right of 
peremptory challenge) whether he desires to challenge any member 
of the court present peremptorily. 

12. Swear members of the court. 
13. Be sworn by the president. 
14. Read charges and specifications, inclUding the signature and 

the oath thereto, and the order of reference for trial, aloud slowly to 
the accused, and, having done so, ask him how he pleads to the first 
specification, first charge-if necessary, rereading to him the specifica
tion; then how he pleads to the second specification, first charge, etc.; 
then to the first charge, etc. 

15. If there be any special pleas, e. g., to. the jurisdiction of the 
court, of· a pardon, .of the statute of limitations, or the like, they 
will properly be interposed at this point. 

16. If it appears on the face of the record that the accused might 
successfully plead the statute of limitations, the law member of a 
general court-martial, if present, or otherwise the president, or the 
president of a special court-martial, will at this point advise the 
accused of his legal right to plead the statute of limitations, and 
that, if he does not plead it, it will be considered as waived. (See 
par. 149 (h), M. C. M., and form Appendix 9.) 

17. Read to the court from the chapter on punitive articles, M. C. M., 
the paragraph or paragraphs, or parts of paragraphs, that set out the 
gist of each offense cbarged, stating for the record which paragraphs, 
or parts of paragraphs, are read. 

18. If there be a plea of guilty, the law member, or president, as 
the case may be, makes to accused the required explanations and 
asks him the required questions. (See par. 154 (d), M. C. M., and 
form Appendix 9.) 
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In case accused lets a plea of guilty stand, then warn the accused 
In open court of his right to introduce evidence under such plea in 
explanation of his offense. (Par. 96, M. C. M.) 

19. If desired, make at this point a brief opening statement, out
lining the case to the court. (See par. 197, M. C. M.) 

20. Introduce and swear witnesses for the prosecution. In some 
cases it may be desirable to acquaint the court with the particular 
specification with which the testimony of a particular witness is con
nected. 

21. In all cases attempt to establish by evidence each of the sev
(','al Rpecifications, except such elements as may be the subjects of 
judicial notice or as are formally admitted. 

22.	 Examine each witness, having careful regard for the rules of 
evielence. 

By your first questions carefully identify the accused by his: 
• (1)	 Name, 

(2)	 Army serial number, If an enlisted man, and 
(3)	 Grade and organization; and also 
(4)	 That the accused person present in court is the very same 

person about whom the witness is testifyinl1' 
23:	 Offer opportunity to cross-examine. 
2.4:	 Reexamine, if desirable. 
25.	 Ask court if there are any questions by the court. 
26. If any witness is recalled, remind him that he is still under oath. 
27. When the prosecution has nothing further to offer for the time, 

announce that the prosecution rests. 
28. Ask defense counsel, or other counsel for the accused, whether 

lie desires to make an opening statement. 
29. Swear witnesses for defense, in succoiAsion, and cross-examine 

so far as desirable. 
30. If the accused testifies in his own b'/half, make sure that he 

does so at his own request, and that the record so shows. 
31. If the accused does not request to b... sworn as a witness, he 

may make an unsworn statement to the cV'l>rt. Make sure that the 
record is clear as to what the accused does l.u this respect. 

32. If the accused does not testify or make any statement in his 
own behalf, invite the attention of the com:t to the explanation reo 
quired to be made to the accused under pale-graph 215, M. C. M., and 
make snre that the explanation is properl,y made; and that it, to
gether with the answers of the accused therllte-, is noted in the record. 
(For form see Appendix 9.) 

33. After defense rests, swear and examiI'e \,itnesses, if any, in 
rebuttal for prosecution. 

34. Ask the court whether any witnesses ari' to 1::'e call"ld for the 
court. 

35. Offer accused	 opportunity to make a stateIDQnt awJ arglUU<;!nt. 

21358°--20----39 
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36. Make sure, aud see that it ,ap,pears in the record when the time 
comes, that the accused has no further evidence to offer, testimony 
to give, or statement or argument to make. 

37. l'vllike closing statement or ar.gument. 

4. ADJOURNMENT DURING TRIAL. 

1. Note time of adjournment (hour and date). 
2. Arrange, if practicable, to have completed record of proceedings 

to date ready before next assembling of court. 
3. Subscribe the record of proceedings for the day. 

5. FINDINGS. 

1. After both prosecution and defense have concluded the court 
closes for findings. ~ 

2. After making its findings the court is reopened, and in case of 
acquittal the president announces the acquittal in open court. 

Otherwise, the court will ask fOT the evidence of previous comric
tions, if any, in which case the trial judge advocate will read aloud 
duly authenticated evidence of any previous convictions referred to 
the court by the appointing authority, or (if such be the fact) state 
that there is no such evidence to be presented. 

3. Invite the attention of the court to any -apparent irregll!arity 
in the evidence of previous convictions. 

4. In case such evidence of previous collvictions is offered, ask the 
accused whether the evidence of such previous convictions is correct 
and whether he has any statement to make in explanation or exten
uation thereof or in relation thereto. 

5. Read aloud the statement of service of the accused as shown on 
the ,charge sheet, and ask the accused whether the same is COlTect 
and whether he has any corrections to state or any statement to 
make in relation thereto. 

6. 'SENTENCE. 

1'. The com·t will then dose to determine npon and award sentence 
(except in case of acquittal). 

2. After awarding the sentence the court Is opened and the president 
announces the findings and sentence in open court (except in those 
rare cases where the court has ordered, under paragraph 332a, M. O. 
M., that the findings and sentence should !lot be announced, in which 
case the president announces that fact). 

8. Invite the attention of the court to any apparent irregularity in 
the findings or sentence. 
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7. ADJOURNMENT AT CLOSE OF TRIAL. 

1. .After acquittal or sentence has been announced the COlU·t either 
proceeds to other business or adjourns. 

2. Note time (hour and date) of proceeding to other business or 
of adjournment. 

3. Notify commanding officer in writing, direct, of result of trial. 
(See Par. 332a, M. C. M.) 

8. AFTER TRIAL. 

1. Complete vouchers for civilian witnesses and deliver same if 
practicable before the witnesses leave. 

2. In those rare cases where the court has not announced the sen
tence, bnt has ordered that it be not announced, under paragraph 
332a, M. C. M., take proper measures to insure the security of the 
findings and sentence, and that they are not disclosed to any but the 
propel' authority. 

3. When record is received back from reporter: 
(a) Examine carefully to see that it is in proper forlD, com

plete, and correct as to both form and substance. 
(b) Make propel' notation on index sheet as to copy of record. 

Deliver copy (if any) to accused personally, and get his receipt 
(or make affidavit of delivery) and attach same to record. 

(c) See that copies of evidence of previous convictions, if any, 
are correct, certify same, and return originals to organizations. 

(d) If not so attached, attach index sheet and ail exhibits. 
(e) .Attach charges and all other papers received from the con

vening authority, as required by paragraphs 79 and 357 (b) (or 
358), M. C. M. 

(f) See that record is securely bound. 
4. See that findings and sentence are properly transcribed. (In 

those rare cases where under paragraph 332a, M. C. M., the findings 
and sentence have not been announced in open court, enter findings 
and sentence, and if so entered in typewriting add proper certificate.) 
(See par. 357(b), item 55, M. C. M.) 

5. .Authenticate record. 
6. Have president (or in his absence a member) anthenticate 

record. 
7. Certify original voucher and send it to reporter or to a near by 

disbursing finance officer, and inclose copy with record of trial. 
8. Verify completeness and correctness of record by making sure 

that, so far as necessary in the particular case, each requiremeut 
stated in Chapter XV, Section I, paragraph 357 (b), (or 358) lVI. C. M., 
has been complied with. 

9. By separate letter of transmittal, placed on the front of (and 
bound with) the record of trial, forward charges with record of trial. 
with original charge sheet and all other papers received with the 
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case, to the appointing authority; and also, if the trial was by general 
court-martial, the carbon copy of the record, if not desired or accepted 
by accused. 

9. WEEKLY REPORT. 

Each Saturday, report through the president of the court and the 
commanding officer all charges, if any, which have been on hand more 
than two weeks, and which have not been returned to the appointing 
authority, showing date of receipt of each and reasons for delay in 
trial. 

10. RECORD WHICH MAY BE KEl'T. 

It is suggested that when deemed desirable at least the following 
record be kept by the trial judge advocate in each case. This record 
may be conveniently kept on an envelope to be used as a container 
for the charges and various papers: 

Date of receipt by him of charges or other papers. 
Date of service of charges and other papers on accused. 
Date of preliminary consultation with defense counsel. 
How accused intenGls to plead, if stated by defense counsel. 
Individual counsel for accused: 

Desired? If so, name? 
If so, date on which commanding officer was in

formed. 
Date on which trial judge advocate was informed of 

appointment of individual counsel. 
Result of examination in preparing for trial, and dates and other 

necessary facts pertaining to each other incident connected with the 
case, such as mailing interrogatories, subprenaing witnesses, etc. 

Date of trial. 
Date and hour commanding officer was notified of result of trial. 

(See par. 332a, M. C. M.) 
Date and hour record received back from reporter. 
Date and hour record forwarded to appointing authority. 
Date of return to commanding officer of evidence of previous COll

victions, If any. to be so returned. 

608 



APPENDIX 9.
 

FORMS FOR USE OF PRESIDENT OR LAW MEMBER. 

FORM 1. 

FORM OF RULING IN OPEN COURT. 

1. Rt/Ung by president of special court-martial or by president of 
genera! Coul't-martial in absence of law member, on any question aris
ing during the trial, except on (1) a challenge, (2) the findings of the 
court, and (9) the sentence. 

The ruliJng may be substantially in this form: 
It is the opinion of the president that (stating his opinion) 

and such will be the ruling of the court unless some member 
objects. Are there any objections1 (Pausing for objections,) 
(If there are no Objections, add:) 

.. No member objecting, the ruling of the court is that the 
objection (is or is not sustained) and that the question .(will 
or 1cill not) be answered" (or whatever the ruling may be). 

If any member objects, the court ~l,il! close to consider and 
vote on the question. (A. W. 31, and par. 89, M. O. M,). 

2. R1tHng by law member of a general court-martial. (Whenever 
present, the law member of a general court-mal'tlal rules in open 
court on aU question.~ al'ising d1tring the trial, c,rcept on (1) a chal
lenge, (2) the findings of the court, and (3) the sentence.) 

It Is the opinion of the law member that (stating his opinion). 
It is therefore recommended that the objection be (s1lstained 
or not sustained) and that the question (be or not be) an
swered. (Addressing the president.) 

('1'he record wW shOt/) that the president thereupon announced the 
opinion Of the la.w member a8 t.he ntling of the court. Such announce
ment may be SUbstantially in this form:) 

Under the thirty-first article of war the recommendation of 
the law member is the ruling of the court. Accordingly the 
objection is (sustained or not 8ustaimed) and the question will 
(be or not be) answered. 

3, (If the ruling by the law member be 1tpOn any question other than 
the admissibility of evidence, 80 that under the provisions of A. w. 
31, and of paragraphs 89 and 89a, 11. O. 11" it is subject to objection 
by a member of the court, the president will announce the ruling in 
the following form:) 

Under the thirty-first article of war the opinion and recom
mendation of the law member is made the ruling of the court 
and will stand as such, unless any member object thereto. Are 
there any objections? 
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(If no member objects the presidCtnt will announce:) 

There being no objection the recommendation of the law mem
ber is, under the thirty-first article of war, the ruling of the 
court, and the objection is (sustained or not su.stained) and the 
question will (be or not be) answered (or wha.tever the n~ling 

may be). 
If, however, in sttch a ca.se, any member objects to the niling, the 

court .will be closed and proceed to consider and vote upon the ques
tion. (See A. W. 31; and par. 89a, M. O. M.) 

FORM II. 

EXPLANATION OF THE RIGHT OF ACCUSED TO PLEAD THE 
STATUTE OF LIMITATIONS. (See Par. 149 (h), :M. C.M.) 

(To be made by the president of a special Cou1't-martial, or by the 
president of a general cottrt-martial in the absence of the la.w mem/Jer, 
01' by the law member of a general court-martial whe~Lever present.) 

(Private Doe), it appears on the face of these charges that 
the offenses with which you are charged (or, the offenses alleged 
in specification --- under cha11Je ---, as the case may 
be) were committed more than (two years or three years) 
ago. It, therefore, appears that if you wish to do so you are 
legally entitled to plead what is known as the statute of 
limitations, that is, that under the thirty-ninth article of war 
you are not now liable to be tried or punished therefor, because 
of the time that has gone by. If ~'ou take advantage of your 
rights under the thirty-ninth article of war by pleading it at 
this time you can not be tried for such offenses, unless the 
prosecution can show some legal justification for the delay in 
bringing you to trial i but you do not have to take advantage 
of this statutory time limit unless yoU desire to do so. But, 
ff you do not do so, and do not raise this objection-that is, 
unless you plead the statute of limitations, as it is called, or 
raise this objection to being tried on account of the delay 
in bl'inging you to trial-this court will proceed to try you, 
and if ~'ou should be found guilty will have power to punish 
you for such offenses, regardless of how long ago the offenses 
were committed. Do you understand all I have said to you? 
A.--. 
Q. Do you understand what I mean? That if you do not 

take advantage of this right you will lose it? 
A.--. 
Q. Knowing your rights, do you not want to object to this 

trial proceeding because of the length of time that has gone by 
since the commission of the acts charged against you; that 
is, do you not desire to plead the statute of limitations? 
A.--. 
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FORM III. 

EXPLANATION TO THE ACCUSED OF PLEA OF GUILTY. 

(To be made by a summary court (see par. 351 (d), M. C. M,), by 
the president ot a special cou1't-marUal, or by the president of a {jen
eral court-mart'ial in the absence at the law 1nember, or by the law 
member of a geneml court-llwTt'ial whenever present. (See par, 151 
(d), lJJ. O. .M.) 

Such eXIJlanations anrl qltestions may be in sUbsta,ntially the fol
lowing fonn, varied to suit the particl'lar charges and specifi,cations; 
but the la'w 1nember or p1:esiltent wilt not confine himself to a stereo
typed statement in this form, but will in all cases elaborate it Sl'IJi
Gi('4~tly to assure himself (as well as to malceit appear in the l'ecol'd) 
that the G<Jcused actually Imdm'stands all. the essent'ial elements of 
each offense to which he has offered a plea at guilty and undel'stands 
what the spec'i{ications allege, and also clearly understands the maxi
mum punishment that may be adjudged thereon, and actually com
lJrehends that by pleading guilty he admits lLaving committed all of 
the 'Various element.~ of tJbe crimes or offenses charged, ana under
stands that he may, llpon a plea Of gZlilty, aotuallv be punished as 
stated. The explanation should include at least sltostani'ially what 
f()llow8: 

THE LAW MEl>fBER (or the president, in the absellCoe of the law 
member) : 

(Pl"ivate Doe), it is my duty to tell you that in pleading 
guilty to (Specification --- or Oharge ---, insert the n1l1n
ber of the ,qpeeijieation or ot the charge, as t7~e case maJl be) 
you are admitting that you are actually guilty of all of tbe 
things that are charged against you in that (Spe&ifi,cation or 
Charge) ; that is, that you actually committed all the elements 
of the offense charged. T.hose elements or parts of the of
fense eonsist of certain acts committed with a certain intent. 
The" elemental acts charged and which you admit by pleading 
guil ty are (hm-e read over the speci'fication or specf.[ications to 
which the plerJ, at guilty is .offered, phrase 01/ phrase, each 
phrase oeing an eleme-ntal fact, it the specification is propel"11l 
dl"aWn, and eXIJlain them ca1'efullv in simple language, malcing 
szwe that the accused Q,ctually understands them. Then con
tin1te:) As to the intent with which the acts were committed, 
you admit by your plea of guilty that you knowingly did these 
things; that is, you knowingly committed those acts as charged 
and of which you plead guilty, and that you were conscious and 
knew what you were doing and that yoU intentionally com· 
mitted those acts; that is, that you had the intention to com
mit the offense of (desertion, la,rceny, .burglary. etc.), with 
which you stand charged here; that no one forced you to do It, 
or any part of it, but that you did those acts all of your own 
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free will, not under any compulsion nor nlisunderstanding of the 
facts or innocently, but with the intention ot committing thi:;t 
(crime or offense). (If desertion, add) : and you are further 
informed that the word "desert" includes the charge that, 
either at the time you left or at some time during your ab
sence, you had the intention not to return to YOUI' proper sta
tion, or else that you left for the purpose of avoiding hazardous 
duty or shirking important service, as stated in the specifica
tions to which you are pleading guilty; and you are further 
informed that the maximum penalty which the court may im
pose upon you under your pleas of guilty is (be sure to state 
all of the elements Of the maximum punishment wh'ich may be 
awarded, including, if imposable, dishonorable discharge, for
feiture or detention of pay and aUowances, as well as confine
ment or other punishment). (In a proper case, add:) If evi
dence is presented to the court, which it can properly consider, 
of five or more previous convictions against you, you may, in 
addition, be dishonorably discharged from the service and 
--- months' confinement at hard labor may be adjudged 
against you. Do you fully understand all that I have said to 
you? 
A.--. 
Q. Do you also fully understand that by pleading guilty to 

Specification --- (or Oharge ---, as the case may be), you 
admit having committed all of the elements of the crime or 
offense charged, as I have explained them to you? 
A.--. 
Q. Do you also understand fUlly that upon your plea of guilty 

you may be punished as I have stated? 
A.--. 
Q. You may either let ~'our pleas of guilty stand, or you may 

now, if you wish, change them or any of them to "not guilty." 
If you change them to "not guilty," then the prosecution will 
have to present the necessary evidence to prove you guilty 
before the court can find you guilty or punish you. 

Now, knowing all this do you still want your pleas of guilty 
to stand, or do you want to change them or any of them to 
"not guilty" ? 
A.--. 

FORl>f IV. 

EXPLANATION TO THE ACCUSED OF HIS :RIGHTS AS A WITNESS. 

(To be rnade by a summary COlt1't, or by t,ne president of a special 
court-martial, or bll the president Of a general court-martial in the 
absence of the law member, or by the law member ot a general court
martial whenever present; see par. 215, M. O. M.), 

(Private DOR), it is my duty to tell you that you have the 
legal right now to do Rny one of several things, just as you 
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choose. First, if you want to do so, you may be sworn as a 
witness and testify under oath in this case like any other 
witness: or second, If you do not want to be sworn as a witness 
you may, without being sworn, say anything about the case to 
the court which you desire--that is, make what is called an 
unsworn statement-or you mdy, if you wish, file a written 
statement with the court; or thIrd, yon may, if you wish, keep 
silent and say nothing at all. I will explain these rights' to 
you In order: 

First. If you desire to be sworn as a witness and testify In 
your own behalf, you may do so, but you are not required to 
do so, and you can not be sworn unless you ask it. If you are 
sworn as a witness in your own behalf that means that you take 
the witness stand like any other witness and promise, under 
oath, that you will tell the truth, the whole truth, and nothing 
but the truth, about this case. If you do that, whatever you say 
will be considered and weighed as evidence by the court just 
like the testimony of any other witness, and you can be cross
examined like any other witness-that is, the trial judge ad
vocate 1 and any member of the court can question you to find 
out whether or not you are telling the truth and what weight 
should be given to your testimony. Their questions will not be 
confined to just that part of your denial or explanation which 
you may give while testifying yourself under the guidance of 
your counsel, but they can question you about the whole subject 
of the offense charged against you, and may also ask you ques
tions to test your worthiness of belief; (it, as is usually the 
case, there are more than one specification) but If your testi
mony should only be in denial or explanation of any statement 
about just one or two of the offenses charged against you 
here, and not about the others, and you should not say anything 
about the others, then they can question you about the whole 
subject of those offenses concerning which you testify, but they 
can not question you about any offenses concerninlf which you 
do not testify. 

If you do take the witness stand and fail to deny or satis
factorily explain any of the alleged wrongful acts about which 
you testify at all, and about which any evidence has been 
presented against you here, such failure on your part may be 
commented on to the court by the trial judge advocate when 
he presents his argument to the court at the end of the trial, 
and the court can take it into consideration in determining 
whether you are guilty or innocent of the offenses. Do you 
understand fully all that I have said to you so far? If not, 
tell me and I will try to make it clearer. 
A.---. 

• Sp.mmar:!' court will omit Inapplicable words and phrases. 
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(If the accused says that he does not understand it fully, or 'if he 
does not appea,r fully to understand all that has been sa'id, go ove1' it 
again and elaborate it until he does fully understand it, then p1'oceed:) 

Second. Your second choice is, that if you do not want to. 
testify under oath you may, without being sworn, say anything 
you desire to the court as an unsworn statement, denying, 
explaining, or excusing any of the acts charged against you 
here. You can do this yourself, or you can have your counsel 
do it for you, or you can do both; that is, you may say any
thing you desire yourself in this way, and have your counsel 
add anything else for you which you want him to do. In 
making such a statement you are not a witness and do not have 
to take an oath and can not be questioned or cross-questioned 
by anYDne. If you wish y.ou can file your statement in writing, 
or have your counsel file a written statement for you, or you 
mnyboth make an oral statement and also file a written 
statement, if you want to do so. In such statement you can 
refer to the evidence produced against you here and you can 
explain your motive in doing anything you may have done, or 
you can deny or contradict any Df the testimony given or offer 
any excuse or explanation you see fit, and you may also, if you 
wish, discuss the legal principles applying to your case and 
make an argument to the court, both upDn the facts of the 
case and upon the law. Since such a statement is not given 
under oath, and you can not be cross-examined upon it, it can 
not be given the same weight with the cDurt as sworn testimony 
under oath, but it will be considered by the court and given 
such weight as it may seem to deserve. Furthermore, even 
though 3'OU may be sworn as a witness you may also, if you 
wish, afterwards make a statement of this kind, not under oath, 
either verbally or in writing. Do you understand clearly all 
that I have said thus far? If nDt, tell me and I will explain 
it again and try to make it clearer. 
A.--. 

(As bef01'e mal"e sure that the ace'used undt'wstands, ana then pro
ceea:) 

Third. Your third choice, if you do nDt want to testify as 
a witness in your own behalf, and do not desire to make an un
sworn statement, either orally or in writing, is, if you so wish, 
to remain silent; to say nothing at all. You have a pel'fect 
right to do this if you wish, and if you do so the fact that you 
stand on your legal rights and do not take the witne~s stand 
yourself, or make any statement, will not count against 3'ou 
in any way with the court. It will not be considered by the 
court as any admission that you are guilty, nor can it be com
mented on in any way by the trial judge advocate in addressing 
the court. It is your legal right to remain silent jf you wish 
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to do so. Do you now understand all that I have said? If not, 
tell me and I will explain it more fUlly and try to make it clear 
to you? 
A.--. 

(Make sure as before that the accused fully understands, then pro
ceed:) 

Q. Do you understand now your right to do anyone 0:1' 
these different things as I have explained them to you; that is, 
first, to testify as a witness, if you wish; second, to make an 
unsworn statement, either verbally or written, as you wish, 
or both, either without having been sworn as a witness or in 
addition to your testimony if you shall be sworn; and third, 
your right £0 remain silent and say nothing at all? 
A.--. . 

Knowing these various rights, take time to consult with J-'our coun
"el and then state to the court which you will do. 



APPENDIX 10. 

FORM FOR RECORD OF TRIAL BY GENERAL 
COURT-MARTIAL, AND REVISION PROCEED
INGS. 

Record of Trial by General Court-martial t of 

PRIVATE ----, A. S. No. ----'. COI\fPANY --, -- INFANTRY. 

INDEX. 

Arraignment _ Page. 

Pleas _ 
Statement by accused _ 
Address by counseL _ 
Reply by trial judge advocate 
Findings 

_ 
_ 

Previous convictions submitted _ 
Sentence (or acquittal) _ 
Proceedings in revision _ 

TESTIMONY. 

Name 01 witness: 

-----------1

Direct. 

Pagt. 
---1

Cross. 

Page. 
--

Redirect. 

--
Page. 

Exam
ination 

by court. 
---

Pagt. 

Recalled. 

--
Page. 

'See .. Courts-martial, Records at trial, Chap. XV." The record will he 
clear and legible and, if practicable, without erasure or interlineation. 

Erasures or interlineatlons will he authenticated hy the initials of the trial 
judge advocate or of the president, or, In a proper case. of the assistant trial 
judge advocate. 

The pages at the record will be numbered at the bottom, and margins of 
1 inch will be left at the toP. bottom, and left side of each page. 
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EXHIBITS.
 

Page
Number. wherein· 

troduced. 

g~g~m:~~~i~Vt~~:::::::::::::::::::::::::::::::::::::::::::::: :::::::::: :::::::::: 
Letterof--...............•................•.••••••...••........•..............•••••••• 
Morning report of Company -, - Infantry . 
Knife . 

not desired by aCCUSed}
Carbon copy of the ~. and forwarded here- Receipt (or) }Attached to 

record a { with' Affidavit of delivery. record. 
furnished the accused 

Proceedings of a general court-martial which convened at ---, 
---, pursuant to the following order (or orders) : 

(Here insert a literal copy of the order appointing the court and, 
following it, copies of any orders modifying the detail.)' 

Fort ---, ---, 
---, ---, 19---. 

The court met pursuant to the foregoing order (or orders) at ---. 
o'clock -. 

PRESENT! 

Col. ---,5th Cavalry.
 
Lieut. Col. ---,1st Infantry.
 
Lieut. Col. ---. 3d Field Artillery.
 
Maj. ---, J. A. G. D., law member.
 
Maj. ---,3d Field Artillery.
 
Capt. ---",4th Infantry.
 
Capt. ---,5th Cavalry.
 
Capt. ---,5th CavalL'Y, trial judge advocate.
 
First Lieut. ---,3d Field Artiller~', assistant trial judge advocate.
 
Cnpt. ---,4th Infantry, defense counsel.
 
Capt. ---,4th Infantry, assistant defense counsel.
 

a A carbon copy wlll always be prepared whenever the record Is to be type
written by a reporter. (See pars. 355a,.357(b), and 366(b), M. C. M.) 

'Line out inappropriate words. 
• Words In Italics will not be copied Into the record. 
• In the record of the proceedings of a court-martial at its organization for 

the trial of a case the officers detailed as members (Including, and so dellignat
lng, the law member), trial judge advocate, assistant trial judge advocate, 
defense counsel and assistant defense counsel, wlll be noted by name ILl 

present or absent. In the record of the proceedings of subsequent sessions In 
the same case (except In proceedings In revision) the following form of words 
will be used, subject to such modificatlon as the facts may require: "Present, 
all the members of the court, the trial judge advocate, the asslstant trial 
judge advocate, the defense counsel, and the assistant defense counsel." 
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ABSENT." 

Capt. ---,1st Infantry (detached service). 
Capt. ---,3d Field Artillery (leave of absence). 
The court proceeded to the trial ...f Private ---, Army Serial 

Nmnber --. Company ---, -- Infantry, who, on appearing be
fore the court (introduced --- as his individual counsel) or 
(stated, upon being asked by the defense counsel in open court, that 
he did not desire to introduce any individual counsel, and was de
fended by the defense counsel). 
--- was "worn as reporter. 
(It an intcTprctcr is to be used he should be sworn when his services 

are t'equit'ecl,) 
The order appointing the court (and the order or orders modifying 

the detail, it any) was (or were) read to the accused. 
Capt, ---,4th Infantry, announced that he was the accuser In 

the case and was excused and withdrew. 
(Insert here any challenge by :he trial judge advocate, and the 

act-ion thet'eon; see par. 120, M. a. M.) 
The accused was asked if he objected to being tried by any member 

present named in the order or modifying orders appointing the court, 
or desired to exercise his right to one peremptory challenge against 
any member except the law member; to which (after being in open 
court advised of his right to do both or either, if he desired) he replied 
in the negative j or 

Defense: (Insert statement.) 
(In case ot a peremptory challenge by eithet' side the challenged 

member will be excused by tJle president and forthwith witMt-aw.) 
(Except in case of a peremptory challenge insert the statement of 

the challenged member, who ordinarily should respond to the challenge 
by briefly admitting or denying the gl'ounds of the challenge. ShoUld 
the accused, after the statement, desire to call v-pon the membet' to 
testify as to his competency, the record should contin1tc:) 

The accused having requested that the challenged member be sworn 
as to his competency to act as a member of the court, --- was 
sworu by the trial judge advocate, and testified as follows: 

(Ev'idence pro and con may be mtroduced, and, except in cases 
whCTe the member is the (LCCUSCt· or a witmess tor t,he pt'osecut-ion, 
and such tact is al7mitted, challenges Whick aloe not withdrCbWn must 
be passed upon bV the court. In such ca"e the record will pl"oceed:) 

The challenged member withdrew, the court was closed and voted 
upon the challenge by secret written ballot, and, upon being opened, 

"A member of a court-martial, or a defense counsel, wbo knows, or has 
reason to believe, that he will, for proper reason, be absent from a session of the 
court, will inform the trial judge advocate accordingly, When a member of a 
court,martial, or a defense counsel, is absent from a session thereof, the trial 
judge advocate will cause that fact, together with- the reason tor such absence, 
if known to him, to be sbown in the record ot the proceedings. If the reason 
for such absence is not known to the trial judge advo'tate. he will cause tbe 
record to show the member as absent, cause unknowD.. 
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the president announced in the presence of the trial judge advocate, 
the assistant trial judge advocate, the defense counsel and the assist
:lnt defense counsel, the accused llnd individual counsel, if any, for 
the accused, that the challenge was (not sustained) or (sustained). 

(If the challenge is sustained:) --- then withdrew. 
'('he accused was asked if he objected to any other mem\)er present, 

to \\"hich he replied in the negative, or 

Defense: 
(TnSe1"t objectio11r--or pere1l11ltory challenge, as the case may be------i.n 

till! in the record, and continue as before until accused replies in the 
nellati1:e. ) 

The members of the court, the trial judge advocate, and the as
sistant trial judge advocate were then sworn. 

(A noUe prosequ,i may be entered either bef01'e or afterarraiunment 
and plea; par. 158, M. C. lJ1.) (The following form may be 'Used:) 

Prosecution: By direction of ---, the officer who ordered this 
court, the prosecution withdraws the following charges and specifica
tions and will not pursue the same further at tbe present trial. 

(1f delay is desired, request should now be made and th:e proceedings 
recorded. If no continuo,nce is requested, the record should contim.e:) 

The accused was then arraigned upon the following charges and 
specifications: • 

CHARGE I: Violation of tIte --- Article of War. 
Speci{icat'ion: In that, etc. 
CHARGE II: Violation of the --- Article of War. 
Specification 1: In that, etc. 
Specification 2: In that, etc. 

(Signature of accuser) _ 

(Name and grade.) 
(Organization and corps, service or department) _ 

AFFIDAVIT.a 

BefOl'e me, the undersigned, author1zedbY law to administer 
oaths in cases of this character, personally appeared the above
named accuser this day of , 19--, and, made 

o All wOI'ds tbat precede tbe charge proper are not parts of the charges 
and will not be copied into the record, but the name, grade, and organization 
of the person subscribing 'tbe charges and tbe affidavit tbereto, and the order 
of reference for trial, will be copied Into the record after "tbe cbarges Ilud 
specifications. 

• (1) At (0) strike out words not applicable. 
(2) If the accuser has personal knowledge of the facts stated in one or more 

specifications or parts thereof, and his knowledge as to otber specifications or 
parts tbereof is derived from investigation of the facts, the form of the oath 
will be varied accordiugly. In no case will he be ,permitted to state alter
na tively, as to allY particular cbarJ:"e or spec!ilcation, that he either has 
pel"soll~l knowledge or has investiga ted. (See note to par. 75, M:. C. M.l 

(3) If the oath is administered by a civil officer baving a seal, his oJlicial 
seal should be affixed.. 
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oath that he is a person subject to military law and that he per
sonally signed the foregoing charges and specifications, and further 
that he * has personal knowledge of the matters set forth in 
specifications --------------------; and" has 

(Indicate by specification and charge numbers.) 
investigated the matters set forth in specifications -------

(Indicate 
-----------------, and that the same are true 

by specification and charge numbers.) 
in fact, to the best of his knowledge and belief. 

(Name)--------------
(Rank and organIzation.) 

(Official character,ll.ssummary court, notary public, e~.) 

(Copy in here also-shoWing that it was read to the accused as G 

part of the arraignment-the order referring the case for trial.) 
(In the case of a plea to the jurisdiction or 01 the statute of limi

tations, or other special plea, the record will show f.t fully Gnd the 
action thereon, after which it will show the pleas on the gooeral issue 
[g'ltilty or not guilty].) 

The accused then pleaded as follows: 
To the Specification, Charge I: Guilty or Not guilty. 
To Charge I: Guilty or Not guilty. . 
To Specification 1, Charge II: Guilty or Not guilty. 
To Specification 2, Charge II: Guilty or Not gnilty. 
To Charge II: Guilty or Not guilty. 
The following paragraphs or parts of paragraphs of the Manual for 

Courts-Martial that set out the gist of each of the several offenses 
charged were read to the court by the trial judge advocate, to wit:

(If it appears upon the face of the charges that the accused might 
successfully plead the statute of limf.tations thereto, or to any specifi
cation or charge, but has not interposed such a plea, the record will 
show at this point. that the law member, if present--or in the absence 
of the law member the president-advised the accusoo of his legal 
rights in the premises (par. 149 (h), M. C. M.), and such advice and 
the response of the aCcused thereto will appe-ar in fUll in the record at 
t,his point. Such advice may be sUbst(lUl,tially in the form set forth 
in Appendix 9, Form II.) 

(In case the accused pleads guilty in whole or in part to any charge 
or specification, the record will show that the law member, if present, 
or in his absenbe the president of the com't, made to the accused the 
explanation and asked him the questions required by paragraph 154 
(d), M. C. M., and the answers of the accused to such questions. 
Such el1lplanations and questions may be substantially in the form set 
forth in Appendil1l 9, Form III.) 

(If the accused then abides by a plea of guilty, the t~ial judge advo
cate will formally advise him in open court of his right to introduce 
evidence in el1lplanation or el1ltenuation of his offense and should assist 
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him and t,he defense counsel and OIny other counsel for the accused in 
Bemtring it,. par. 96, M. C. M.) 

(The opening statement at the t?'ia! judge advocate will be inserted 
in the record at this point.) 

Sergt. John Jones, Company ---, --- Infantry, a witness for 
the prosecution, was sworn and testified·as follows; 

Q. Do you know the accused? If so, state who he is. 
A. I do; Private ---.
 
-Q, Is he in the military service of the United States?
 
A.--. 
(If accused is not in the military service at the United States, show 

how otherwise subject to military latv.) 
Q. What is his grade and organization '1 
A. 
Q. What is his Army serial number? r
 
A.--.
 
(The 81tcceeding questions of the prosecution and their answers 

shottla follotv in order.)· 

CROSS-EXAMINATION. 

Questions by defense;
 
Q.--?
 
A. 
(If the defense declines to cross-examine the witness the record 

should state:) 
The defense declined to cross-examine the witness. 

REDIRECT EXAMINATION. 

Questions by prosecution:
 
Q.--7
 
A.--. 

RECROSS EXAMINATION. 

Questions by defense; 
Q.--? 
A, 

Q.--7 
Prosecution: (Insert objection.) 
Defense: (Insert rep lV, etc.) 
The law member (or the p?'esident in the absence of the law mem

bel') ruled ('insert hel'e ruling in fun). (See Appendix 9, Form 1, 
pea·s. 2 and 3.) 

7 It is not necessary to ask every witness as to the serial number or the 
accused. But It should be established by the testimony of one witness, at 
least, who knows it. 

S The record should set forth fully all the testimony introduced upon the 
trial, the oral portion as nearly as practicable in the precise words or the 
witness. It the court shOUld decide to strike out Ilny part, it will not be 
literally stricken out or omitted from the record, but will not be thereafter 
conSidered fiS part of the evidence. 
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(If the ruling by the law member be upon any question other t,han 
the admissibility of evidence, so that under the provisions of A. W. 
31, and of paragraphs 89 and 89a, M. O. M., it is subject to object-ion 
by a member of the court, and in suck case (Lny m6'mber objects to 
the ntling, the court will be cUJscd and proceed to consider. and vote 
1/))On the question,) (See A. W. 31; a1Ul par. 89(1" M. C. M., ana 
Appenditc 9, Form I, par. 3.) 

(If the ruUng be by the president in the absence Of the law member, 
the l'ecol'd will rea,d:) 

"The president (in the absence Of the law member) ruled (insert 
here the ruling in fUll)." (See Appendi.x 9, Form I, par. 1.) 

(If any member objects to any T'ttUng by the president, the court 
will close to consider and vote on the question.) (A. W. 31, anli par. 
89, JJI. C. M.) 

(Whcne ver the court closes to vote on any question, e:ccept on a 
challenge, on the findings, or on the sentence, upon opening the record 
1cill continue:) 

The court was closed, and upon being opened, the president, in the 
presence of the accused and his counsel, announced-

(If the objeetion is not sustained the record wilt eontimte as in a, 
case where thel'e is no objection, If the objection is sustained there 
will be no further entry about the matter Of that objection.) 

(If the objection be by the defense or a member of the court the 
record will pl'oceed in a eorresponding way.) 

EXA.:HINATION BY THE COURT, 

Q.--1 
A.--. 
(If the eourt considers it necessary to hear the testimony ot a 

witness read, or the witness desires to have any 1)art Of his test'imony 
read for con'eetion, Ute l'ecord will show that fact ana the correcC 

Nons, if any.) 
(After the proper foundation for the introduction at a writing is 

laid, the j'ccord will continue:) 
Prosecution: "I offer in evidence the --- (liescribing the writing 

or at/wI' proposed eXhibit)." 
Defense: (Insert his reply.) (If there is no objection the record 

wiU continue:) 
The paper (or other proposed eXhib'it) was then received and read 

ln evidence and marked exhibit ---." 

• All documents and papers made part of the proceedings, or copies of them, 
will be securely fastened (but not pasted) to the record, In the order of their 
introduction, after the space left for the remarks of the reviewing authority, 
and marked 1,t! 2," 3," etc., so as to afford easy reference. Documents or 1I II II 

other writings, or matter excluded by the court will not ordinarily be appended 
to the record, except documents excl uded and marked for iden tification, but 
the record should simply specify the chamcter of the writings and the grounds 
upon which they were ruled au'\;. . 
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(If tltel'e is objection, the record will continue by stating any fur
ther ,'clltarks of the prosecution:) (Slww Nll'ing as outlined above.) 

(If it is the defense that seeks to introduce the writing, the ,'ecord 
will !Jrooeed in a cor:re8ponaing manner, except that iff!he objection 
to the palMr be sustained the defense ·ooun.sel or clJfJ,IWlel tor the 
aocused may, it he thinks the ruling of the court torong, tm4 con
siders itm.atel'ial to the rights Of the accused that the paper should 
be brought to the attention <:it the reviewing authority, ask tkat the 
)lnper be marked for i(1erI,titkation and appended ta the record, in 
which case the p.aper will be llU11rlced with the initials afthe trial 
judge ad1/ocate and appended to the record as a "paper markea tor 
identification." ) 

(At the close of the prosecution, the "econ:l will continue:) 
" Prosecution: The prosecution rests." 
(If upon the close of the case for the prosecution or at Q.1>1/ rime 

therafter dUrVng the tr'wI, befm"ethe close of the emdenco tke court 
sho'u14 under the pr·oviswn.s of par. 158c, AI. a. M., consider whether 
the evidence, introducea by the prosecution, or before the court, is 
legally sufficient to SUPP07't a findin.g of guilty either as to aU of the 
specifications and chal'ges betore the court, or as to any particular 
one or more thereof, such question wilt be IUtermined, in the fir'st 
instance, bV the law membel' of the court, it any, or if there be no 
law member of the court, then by the president, by hiS'Tuling m open 
court upon the question,) (Inser't here ruling in f1m.) (A. W. 31.) 

(If, however, in such a case, any member of the court objects to such 
nlling, the court will cltJse and vate by iJfxret written ballot on the' 
question.) (A. W. 31, and pal'. 158c, M. C. M.) 

(If the court should so uterminc that the evidence then before the 
com·t in favor of the prosec1ltion is not legally s1tfficient to sustain the 
specifications and charges, 01' any particular one or more thereof, then, 
in any such case, the court will fortkLOith direct and the president will 
on the opening of the court announce in open court a finding of not 
gl.dlty, either of all the specifications and charges, or of such partic1tlar 
speoifica.tion and charges, if Q.11y, as the court shall so find not to be 
suppol·ted by legally s1tfficient evidence.) 

(If the court adjourns to meet another day, the record should 'Con
tinue:) 

" The court then, at --- o'clock -. m., on ---, 19-, adjOUl'lled 
to meet at --- o'clock -, m., on ---. 

---'---, 
Oa,ptain, 5tl~ Oavalry, Trial Judge Advocate, 
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Fort, ---, ---, 19-. 
The court met, pursuant to adjournment, at --- o'clock -. m. 
Present: 
All the members of the court, the trial judge advocate, the assistant 

trial judge advocate, the defense counsel and the assistant defense 
counsel. 

(The record also should show the names of all absentees, it any-in
cluding those absent at preceding sessions; the cause Of absence of 
each absent member shall appear in the record.) 

The accused, his individual counsel (if any), and the reporter were 
also present. 

(If the proceedings of the previous day are requil'ed to be read, that 
fact 1O-ill be recorded in the following form:) 

The proceedings of --- were read and approved or corrected, as 
follows: (Date.) 

(In the latter case enumerate corrections for insertion in the record 
at this point, giving page and line on 'Which they occur; and then indi
cate them in their proper places on the face Of the record, the triaZ 
judge advocate initialing each place.) 

(Insert at this point the opening statement of the defense counseZ or 
counsel for the accused in full.) 

I
CorpI. John Smith, Company ---, --- Infantry, a witness for 

the defense, was sworn and testified as follows: 

QUESTION BY THE TRIAL JUDGE ~DVOCATE. 

Q. Do you know the accused? If so, state who he is. 
A. I do; Private ---. 

QUESTIONS BY THE DEFENSE. 

Q.--1 
A.--. 
(The succeeding questions of the defense and their answen shOUld 

fOllOW in order.) 
CROSS-EXAMINATION. 

Questions by prosecution:
 
Q.--1
 
A.--. 

REDIRECT EXAMINATION. 

Questions by defense:
 
Q.--1
 
A.--. 
(ShOUld the accused testify in his own behalf the l'ecord will con

tinue: ) 
EXAMINATION OF THE ACCUSED. 

The accused, at his own request, was sworn and testified as follows; 
Questions by defense; 

Q.--1 
A.--. 
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CROSS-EXA1IINATION. 

Questions by prosecution:
 
Q.--?
 
A. 

REPlRECT EXAMINATION. 

Questions by defense: 
Q.--? 
A. 
(ShoUld the accil,sed make an unS1corn oral statement, it will be 

inserted 'in full.) 
(If the accused does not testify or make any statement in his 011771 

uehalf, the reconl will show at this point the explanation Of his rights 
lind the q'uestions asked him by the law member (or, in the absence of 
the law member, the president) as required by pa,·. 215, M. C. M., and 
Ids answers thereto.) (See Appendix 9, Form TV,) 

(If the defense offers no other witness, the 1'ec01'd should cOIntinue:) 
The defense had no further testimony to offer and no statement to 

make or having 110 further testilllon~' to offer, made the following 
ol'al statement. 

Or, having no further testimony to offer, submitted a written state
ment, which was read to tl1e court, and is hereto appended and 
marked ,10 

Or, requested until --- o'clock -, m., to prepare his defense. 
(If the court takes a recess during the t-ime asked for, the record 

wW continue:) 
The court then took a recess until --- o'dock -. m" at which 

hour tlle members of the court, the trial judge adl'ocate, the assistant 
trial ju(lge advocate, the defense connsel, the assistant defense 
counsel, the accused, his imlividual counsel (if any), and the reporter 
resumed their seats. 

(Or, it the court has other business before it, the recordmav 
continue:) 

The court then proceeded to otller business, and at --- o'clock 
-. Ill. resumed the trial of tlJi s case, at which honr, etc. 

Defense; ([nse"f statement.) 
Or, the defense rend to the court a statement, which is llereto 

appended and marked ---. 
The prosecution; (Insel't statem cnt.) 
Or, the prosecution rend to the court u statement, which is hereto 

appended and marked ---. 
The court was closed, and upon secret written ba-Hot, two-thirds 

of the members present at the tiille the ,"ote was taken concurring in 
each finding of guilty (if any), finds the accused: 

" Tbe statement of tbe accused, or argument in his defense, and nJi pleas to 
the jurisdiction, In bar of trial, or in abate.ment, when in writing, should be 
.igned b,' [lIe nc"',scd him"elf, referred to in proceedings as baving been sub, 
mitted uy bim, and up!J(·nded to tile record. 
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Of the Specification, Charge I: Guilty or Not guilty. 
Of Charge I: Guilty or Not guilty. 
Of Specification 1, Charge II: GulIty, except the words «---," 

substituting therefor the woros "---"; of the excepted words, 
"Not guilty" and of the substituted words" Guilty," 

Of Specification 2, Charge II: Guilty or Not guilty. 
Of Charge II: Guilty or Not guilty; or Not guilty, but guilty ot 

violation of the --- Article of War, 
(If the accused is found not gttiUy UIJOn all specifications and 

charges, the record will continue:) 
The court was opened, and, in the presence of the accused and his 

counsel, the president announced in open court that the accused was 
acquitted upon all specifications and charges. 

(In CMe of a finding of guiUy upon a speci.fication charging an 
Offense fOl" which the death penalty is made mandatol"y by law, or 
upon the charge under which such specification is laid, the l"eco1"(1, will 
show at this point that all the membe1's of the court present at the 
time the vote was taken concurl"ed therein.) 

(If the accused is found guilty, the l"eco1'd should conu,nue:) 
The court was opened and the trial judge advocate stated, in the 

presence of the accused and his counsel, that he had no evidence of 
previous convictions to submit. 

Or, read the evidence of --- previous convictions U (copies of 
which are hereto appended and marked "4," "5," etc), or (the 
accused having first stated that he did not object to the fairness or 
correctness of the summaries, from the service record of the accused, 
s~'nopses of --- previous convictions, as follows: ---). and 
thereupon asked the accused whether the evidence of such previous 
convictions was correct and whether he had allY statement to make ill

J 
explanation or extenuation thereof, or in relation thereto, to which 
the accused answered ---, 

Thereupon the tria! judge advocate read to the accused the state
ment of accused's sen-ice, as shown on the charge sheet, and asked 
him whether it was correct, and whether he had any statement or 
correction to make concerning it, to which the accused answered 

The court was closed, and upon secret written ballot sentences the 
accused to --- (%01" ~~ 01' all) of the members present at the 
time the vote was taken, conCUlTing. See A. W. 43, and pars. 294 and 
308, .iJ1. C. lvI.) 

'.rIle court was opened, and in the presence of the accused and his 
counsel the president announced the findings and sentence in open 
court." 

11 For form of evidenoe of previous conviction, see par. 306, M. C. M. 
1Z To be omitted in those rare cases where under the provIsions of pal'. 332a, 

M. C. M., the court dil'ects that tbe sentence be not announced in open court. 
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1'he court then, at -. m., proceeded to other ,business. 
Or, adjourned until -. m., the -'-- Instant. 
Or, adjourned to meet at the call of the president. 

------. 
Oolonel. 5th Oava,ky, Prosident. 

------, 
Captain. 5th Cavalry," T1"'ial Judge Advoca.te." 

(At least two blanlc sheets will be inserted aftel' the authentication 
and befol"e the exhibits tor the dieoision and orders of thel"eviewing 
authority. ) 

BINDING AND BRIEF. 

(The papers forming the complete record, together with tbose r~ 

(}uired to be appended thereto (see clause 56 of subpar. (b), par. 357. 
M. C. M.), will be securely bound togetper at the top, leaving a margin 
of at least 2! inches a t the top of each page (easily removed 
clips or paper fasteners will not be used) and briefed 011 the back, 
as follows; 

Private --- ---, A. S. No. --

Company ---. --- Infantry. 

Trial by General Court·MartiaL 

FORM FOR REVISION OF RECORD." 

Fort --- ---, 
----,19-. 

The court reconvened at --- o'clock-. m., pursuant to the fo1
l()wing indorsement: 

(Insert copy Of indorsement.) 

PRESENT." 

Col. ---,5th Cavalry. 
Lieut. Col. ---. 1st Infantry. 

"In case of the dcatb, disablllty, or nbsence of the president or the trIal 
judge adYocate, see A. W. -33 and par. 35Tb, IlL C. 1\1. Woen the record is 
completed thc trial judge advocate will forward It witbout delay to the ap
pointing autbority. 

,.. In those rare cascs in which, under pal'. 332a. M. C. M., the court bas 
directed that the sentence be nut announced in open court, if the trial judge 
advocate records the findings and sentence by the use of a typewriter medium. 
he will certify immediately after the authentication of the record as follows: 
.. I certify that I recorded toe findings and sentence of the court." 

16 See H Reeord of revision," pal'. 357, supra. The court is usuaIly recan· 
vened by indorsement on the charges returning tbem to toe president of the 
court with the directions of the appointing authority. 

10 The record should show toe name of each member of the court present 
during the proceedings in revision. Care must be taken tbat no member of 
the detail for the court is present exccpt those who were prcscn t at the former 
proceedings and voting on the original findings and sen tenee. 
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Lieut. Col. ---,3d Field Artillery. 
Maj. ---, J. A. G. D., law member. 
Maj. ---,3d Field Artillery. 
Capt. ---,5th Cavalry. 
Capt. ---,5th Cavalry, trial judge advocate. 
First Lieut. ---,3d Field Artillery, assistant trial judge advo

cate. 
Capt. ---,4th Infantry, defense counsel. 
Capt. ---,4th Infantry, assistant defense counseL 

ABSENT. 

Capt. ---,1st Infantry (detached service). 
Capt. ---,3d Field Artillery (leave of absence). 
Capt. ---,4th Infantry (did not participate in findings or sen

tence). 
(Insert 1W1nes ot absentees and state cause ot absence, it Tmown.) 
The trial judge advocate read to the court the foregoing indorsement 

of the convening authority." 
The court was closed and revokes its former findings and sentence, 

and by secret written ballot, two-thirds of the members present at the 
time the vote was taken concurring in the findings of guilty (it any), 
finds the accused, etc. 

Or, revokes its former sentence and by secret written ballot, etc., 
sentences the accused, etc. (See A. W. 40, and pars. 352 and 364, 
M.O.M.) 
(See A. W. 40, and pars. 352 and 364, M. O. .M.) 

Or, amends the record by, etc. 
The trial judge advocate and assistant trial judge advocate and the 

defense counsel and assistant defense counsel were then recalled and 
the court at --- o'clock -. m., etc. 

------, 
Oolonel, 5th Oavalry, President. 

------, 
Captain, 5th Oavalry, Trial Judge Advocate. 

(The record of revision will be appended to the original proceed
Ings, following them immediately, before the exhibits, and will be 
returned to the appointing authority.) 

.. The trIal judge advocate will also read any other indorsements tbat may 
be connected with the proceedings in revision. 
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FORM FOR RECORD OF TRIAL BY SPECIAL
 
COURT-MARTIAL.
 

Proceedings of a special court-martial which convened at ---, 
pursuant to the following order: 

(Here insert a literal copy of the order app~nting the court and, 
following it, copies of any orders modifying the detail.) 

FORT --- ----, 

--- .---, 19--. 
The court met pursuant to the foregoing order at "--- o'clock 

-. m. 
PRESENT! 

Maj. ---,5th Cavalry. 
Capt. ---,1st Field Artillery. 
Capt. ---, :Medical Corps. 
First Lieut. ---,10th Infantry. 
First Lieut. ---,5th Cavalry. 
First Lieut. ---,29th Cavalry, trial judge advocate. 
First Lieut. ---,1st Field Artillery, defense counsel. 

ABSENT.' 

Capt. ---, Coast Artillery Corps. 
The court proceeded to the tdal of Private· ---, Company ---. 

--- Infantry, who' (on appearing before the court introduced 
--- as his individual counsel) (was defended by the defense 
counsel). 
(--- was sworn as reporter.)" 
(Capt. ---, because ineligible, (being the accuser) (a witness 

for the prosecution) (---) was excused and withdrew.) 
(l!'irst. Lieut. --- was, upon (peremptory) challenge,' excused 

and withdl·ew.) 

III the record of t1le proceedings of a court-martial at its organization for 
t'le trial of a case the officers detailed as members and as trial judge advocate 
and defense counsel will be noted by name as present or absent. 

, Statement of neither reason nor authority for the absence is reqnired. 
• Insert name and Army serial numLer. 
• Words inclosed in parentheses will in a peoper case be omitted. 
5 When authorized by the appointing authority, a stenographic reporter may 

be employed for a special court-martial, to be paid at the rates fixed in par. 
113. (See par. 112, M. C. M.) 

, Upon a challenge the record will set out ill fnll t1Je proceedings had thereon. 
Including all testimony taken and statements made relative thereto, as weH lIJl 

the disposition thereof made by tbe court. 
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The accused stated that he had no objection to trial by any member 
(remaining) present. 

The members of the court and the trial judge advocate were sworn. 
The accused was arraigned UPOll the following charges and specifi

catiolls: 
CHARGE I: Violation of the --- Article of Wa.r. 
Specification: In that, etc. 
CHARGE II: Violation of the --- Article of War. 
Specification 1: In that, etc. 
Specification 2: In that, etc 

------, 
Captain, --- Infantry. 

AFFIDAVIT. 

(See for11l, Appendix 10; page 619, supra.) 
(Insert here also a copy of the ol'der t'eferl"ing the case for trial.) 

PLEAS. 

To all the specifications and charges: ---. 
To the Specification, Charge I: ---. 
To Charge I: ---. 
To Speci5cation 1, Charge II: ---. 
To Specification 2, Charge II: ---. 
To Charge II : ---. 
Tile following-named witnesses were sworn and testified: 
(It a reporter llUs been autho'rized, 01' the testimony ordered re

duced to writing, the record will be p'repared in the same way as the 
record of a general conrt-martial. (See Appendix 10.) Otherwise 
the rceord may be in SUbstantially the following form:) 

Sergt. ---, --- Infantry. (Here insert brief written summa·ry 
of the testimony of the witness.) 

COl·pJ. ---, --- Infantry. (Here insert br'ief written summal'Y 
of the testirnony Of the witness,) 

Pvt. ---, --- Infantry. (Het'e inset't brief written summary 
of the testimony at the witness,) 

(In case of any quest'ion to 'Which objection is made .mch q1l6stion 
will be inserted at length an(f, the action of the court thereon, whether 
sustaining or overruling the objection; and, it the question be 
answered, the answer of the witness, thereto; see par. 358 (b), 
.M. O. M. In s1u:h case the rUling will be by the president in the form 
shown in Append1:x 9. The !'ecord may be in substantially the same 
form as ·in the case of an objection to questions in a general COUl't
mal"tial. See form, Appendix 10.) 

The defense was given full opportunity to cxanrlue each witness. 
(The depositions of the follOWing-named persous were received in 

evidence and are hereto appended, marked ---, ---, ---.) 
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'l'lle accused (at his own request was sworn and testified) (made an 
oral statement to the court, in substance as follows: here insert'ing 
swnmary of the acooscd's statement) (submitted a statement in writ 
ing, which is hereto appended, marked ---.) 

(The rights of the accusea as a witness were explained to him, as 
required by par. 215, M. C. M., in the form prescribed in Appendix 9.)' 

The accused stated that he had nothing further to offer. 
(An argument was made by counsel on behalf of the accused, in 

substance as follows:) 
(The trial judge advocate made an argument In substance as fol

lows: ) 
(A written argument was submitted on behalf of the accused, and 

is hereto appended, marked ---.) 
The court was closed, and upon secret written ballot, two-thirds of 

the members present at the time the vote was taken concurring in each 
finding of guilty (it any) finds the accused." 

Of all specifications and charges: ---.' 
Of the Specifications, Charge I: --_. 
Of Charge I: ---. 
Of Specification 1, Charge II: ---. 
Of Specification 2, Charge II: ---. 
Of Charge II: ---. 
The court was opened and the president in open court in the pres

ence of the accused and his counsel announced that the court (acquits 
the accused on all specifications and charges) or (will receive evidence 
of previous convictions of the accused, if any. In the latter ca,se, the! 
record will continue in form similar to that of a general court-martial, 
Appendix 10). 

The court then, at --- o'clock -. m. (proceeded to other business) 
(udjoul'lled) .'. 

-------, 
Major, -- Infantry, Presitlent. 

------, 
First LieutenMlt, -- Infantry, Jutlge Advocate. 

Approved, ---, 19-. 
------, 

Colonel, -- Infantry, Commanding. 

7 In a case where a stenographic reporter is employed or the evidence is 
ordered recorded, the e::<planation of the president and the reply of the 
accused thereto will appear in full in the record of trial. (See par. 215, 
M.	 C. M., and form Appendix 10,) 

, See A. W. 43, and par. 294, 1If. C. M. 
• For action when the accused pleads guilty In whole or in part, see par. 

154 (d), ilL C. M.1. One copy only ot the record will be prepared, except In cases where the 
testimony is ordered recorded, when a carbon copy will be prepared and 
delivered to the accused, upon his request, In the same manner prescribed 
in the case of a general eourt-martial. (See pars. 117, 357 (0), clause 3, and 
359, M. C. M.) 
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rORM FOR RECORD OF TRIAL BY SUMMARY 
COURT. 

Complete the original charge sheet (see form, Apper;di:l: 5) upon 
Wllieb is indorsed the original order of reference for trial, as the 
record of trial by summary court. (See pars. 79 (a) arid 363, 
M.e.M.) 

(Tl,e indicated spaces on the third page of the charge sheet .will be 
utilized by the summary court for pleas, findings, and sentence. '.rhe 
form may be substantially as follows:) 

Finnillgs: 1 (If the jindinos as to all the specijica,tions and charges 
are the same, a siEgle pr'oper entr'y, S1lCh as "Guilty," or "Not 
g11ilty," 1Vul lJe ,-nade.' If necessary,' however, in order to show the 
facts, dei-ailed entl'ies wBI be made.) 

Sentence:' - --.
 
------,
 

Captain, -- Infantry, Summary Co,urt. 
Approved, - --.111--.
 

------,
 
Colonel, -- Infantry, Commanding. 

1 If a: special plea is ma.'le the record will set out iu full the proceedings 
had thereon including the s"bst...nC(' of all testimony and statements made 
relative thercto, as well as the dispor,ition made thereof by the court. 

'For action in case the aCCUSed coes not testify or make any statement 
in his own behalf, see par. 215, M. C. M., and Form IV. Appendix 9. 

9 In case the accused is a nonconuni&llion~d officer (i. e" a "£orporn.l, see 
Appendix 21), he will be asked, at the ('uts~t of the trial, whether be objects 
to trial hy summary court-martial; and the fact of his being so asked, and 
his answer to the question, wlll be written down in the record of trial, 100 
also in the repol·t of trial. (See" note" to par. ~3(1t), H, C. M.) 

• For action in case accused pleads guilty, see par. 351 (d). M,. C. 1d, all.d 
Form III, Appendix 9. 
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FORMS OF SENTENCES. 

(For forms for action by reviewing authority on sentences by courts
martial, see Appendix 15.) 

A sentence adjudged by a court-martial will, in a proper case, be 
expressed substantially in one or another of the forms following. 
When desirable, in a proper case, two or more of the forms may be 

'combined. 
1. To have his pay for --- days detained. 
2. To have two-thirds (01' other tracUon) of his pay per month 

for --- months detained. 
3. To forfeit --- days' pay. 
4. To forfeit two-thirds (or other traction) of his pay per month 

for --- months. 
5. To perform hard labor for --- days (or months). 
6. To be confined at hard labor for --- days (or months). 
7. To be confined at hard labor, at such place as the reviewing 

authority may direct, for --- days (or months or years). 
8. To be confined at hard labor, at such place as the reviewing 

authority may direct, for --- months and to forfeit. two-thirds 
(or other tmction) of his pay per mon th for a like period. 

9. To be dishonorably discharged the service and to forfeit all pay 
and allo'wances due or to become due. 

10. To be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing authority may direct, for --- days 
(01' months or years). 

11. To be reduced to the grade of private. 
12. ~'o be deprived of all rights and privileges arising from hIs 

certificate of eligibility to promotion. 
13. To be admonished. 
14. To be reprimanded. 
15. To be restrictpd to the limits of his post (or other place) 

for --- months. 
16. To be suspended from duty for --- months. 
17. To be suspended from command for --- month 
18. To be suspended from rank for --- mon ths. 
19. To be reduced in rank --- files. 
20. To be reduced in rank so that bls name shall nppear in tho! 

Uneal list of officers next below tha t of ---. 
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21. To be dismissed the service and to forfeit all pay and allow
ances dne or to become due. 

22. To pay to the United States a fine of --- dollal's and to be 
confined at hard labor, at such place as the reviewing authority may 
direct, until said fine is so paid, but for not more than --- months 
(or years). 

23. To pay to the United States a fine of --- dollars, to be con
fined at hard labor, at such place as the reviewing authority may 
direct, for --- months (or years), and to be further confined at 
hard labor until said fine is so paid, bnt for not more than --
months (or years), in addition to the --- months (or years) here
inbefore adjudged. 

24. To be dishonorably discha.rged the service of the United States, 
to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor, at such place as the reviewing authority may 
direct, for the term of his natural life. 

25. To be shot to death with musketry. 
26. To be hanged by the neck until dead. 
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FORMS FOR SYNOPSES OF SENTENCES. 

[For Entry in Service Record.] 

INSTRUCTIONS. 

(See also Instruc:tions," Appendix 'Y.)U 

'i'he forms for recording the synopses of sentences adjudged by 
court-martial, as set forth below, constitute a yen.eral y'uide tor use 
in entering the sentences on the service record, the entries being 
made in the following sequence in each case: 

((L) Sentence as approved; (b) date of approval of sentence. 
(These forms cover the forms for sentences given in AppendiX 13.) 

1. Pay for 10 da~'s detained, ---/18. 
2. ~ pay for mo. for 2 mos. detained, ---/18. 
3. Forfeit 10 days' pay, ---/18. 
4. Forfeit! pay per mo. for 2 mos., ---/18. 
5. Hard labor for 5 days, ---/18. 
6. Confmt. 10 days, ---/18. 
7. Confmt. 2 mos., ---/18. 
8. Confmt. 2 mos. Forfeit t pay for like period. 
9. Dishon. disch., ---/18. 

10. Dishon. disch. conf. 6 mos., ---/18. 
II. Reduced, ---/18.
 
12, Loss of privileges of certificate of eligibility, ---/IB.
 
13 and 14 omitted; refer to officers only.
 
15. Restricted to limits of post for 6 mos., ---/18. 
16 to 24 omitted; refer to officers only. 
25. To be shot, --/18. 
26. To be hanged, ---/18. 
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FORMS FOR ACTION BY REVIEWING AUTHORITY. 

[For forms for sentences see Appendix 13.] 

The following forms will serve as a general guide for reviewing 
lluthorities in recording, in cases in which such forms are appropriate, 
their action on sentences imposed by courts-martial. In a proper case 
the substance of two or more of the forms may be combined. Like
wise, the action as recorded may contain proper matter additional to 
that set out in any of the several forms. 

A. FORMS FOR ORIGINAL ACTION. 

1 Approved and ordered executed (or disapproved) ---, 
192-. 

------, 
Colonel, --- Infantry, Commanding. 

2 Headquarters ---, ---, 192-. 
Approved and ordered executed (or disapproved). 

------, 
Colonel, --- Infantry, Commanding. 

3 Approved and suspended ---, 192-. 
------, 

Colonel, --- Infantry, Commanding. 

4 Approved and ordered executed, but forfeiture (or confine
ment) suspended, ---, 192-. 

------, 
Colonel, --- Infantry, Commanding. 

5 Headquarters ---. ---, 192-. 
In the foregoing case of ---, the sentence is approved and will 

be duly executed (or is disapproved). 
------, 

Colonel, --- Infantry, Commanding. 

6 Headquarters ---. ---, 192-. 
In the foregoing case of --- the sentence is approved, but owing 

to the length of time the accused has been in confinement --- days 
(or months) of the confinement imposed are remitted. As thus 
modified the sentence will be duly executed. 

------, 
Colonel, --- Infantry, Commanding. 
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7 Headquarters ---, ---, 192-. 
In the foregoing case of --- the findings of Specifications 1 and 2, 

Charge II, are disapproved. The sentence is approved and will be 
dUly executed. 

------, 
Colonel, --- Infantry, Commanding. 

8 Headquarters ---, ---, 192-. 
In the foregoing case of --- only so much of the findings of 

guilty of the specification of Charge I and of Charge I as involves II. 

finding of guilty of absence without leave from --- to ---, ter
mInated by apprehension (or surrender) is approved. Only so much 
of the sentence as provides for --- is approved and will be duly 
executed. 

------, 
Colonel, --- Infantry, Commanding. 

9 Headquarters ---, ---, 192-. 
In the foregoing case of --- the sentence is approved, but the 

execution thereof is suspended. 
------, 

Colonel, --- Infantry, Commanding. 

10 Headquarters ---, ---, 192-. 
In the foregoing case of --- the sentence is approved, but the 

execution thereof, in so far as it relates to forfeiture of pay (or to 
confinement) is suspended. 

------, 
Colonel, --- Infantry, Comnwnding. 

11 Headquarters ---, ---, 192-. 
In the foregoing case of --- the sentence is approved and will be 

duly executed, but the execution of that portion thereof adjudging 
dishonorable discharge is suspended until the soldier's release from 
confinement. --- is designated as the place of confinement. 

------, 
--- General, Commanding. 

12 Headquarters ---, ---, 192-. 
In the foregoing case of --- the sentence is approved Rnd will be 

duly executed. --- is designated as the place of confinement. 
------, 

--- General, Commanding. 

13 HeQ,dquarters ---, ---, 192-. 
In the foregoing case of --- it ll,ppears from the record of trial 

that the officer who had subscribed the charges participated as R mem
ber of the court in the findings and sentence. As such officer is prima 
facie the accuser in the case, and as the record of trial contains noth
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Ing to indicate that the court upon investigation arrived at a finding 
that he was not in fact such accuser, the proceedings are, in view of 
the provisions of the --- article of war, invalid. 

------, 
--- General, Oonwwnding. 

14 Headquarters ---, ---, 192-. 
In the foregoing case of --- it appears from the record of trial 

that I1n offi<.:er who testified as a witness for the prosecution partici
pated as a member of the court in the findings and sentence. In view 
of the provisions of the --- article of war the proceedings are 
invalid. 

------, 
--- General, Oommanding. 

15 Headquarters ---, ---, 192-. 
To-----. 

In the foregoing case of --- the sentence is approved and the 
record of trial is forwarded for action under the forty-eighth article 
of war. 

------, 
--- General, Commandi,ng. 

18 Headquarters ---, ---, 19-2-. 
To the Judge Advocate General of the Army. 

In the foregoin,g case of --- the sentence is approved, but the 
execution thereof is suspended until the pleasure of the President be 
known, and the record of trial is forwarded for action under the fifty
first article of war. 

------, 
General, Oommanding. 

17 Headquarters '---, ---, 192-. 
In the foregoing case of --- the sentence is approved' and will be 

duly executed at --- on ---, 192-, under the direction of the 
commanding ---. 

------, 
General, Commanding. 

18 Headquarters ---, ---, 192-. 
In the foregoing case of --- the sentence is confirmed and will be 

~1uly executed at --- on ---, 192-, uuder the direction of the 
commanding ---. 

------, 
General, COnJ,ma,nd'i11g. 

19 Headquarters ---, ---, 192-. 
In the foregoing case of --- the sentence is approved (01" con

firmed) (but the period of confinement is rel1uced to --. I. The 
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is designated as the place of confinement. Pursuant to the 
provisions of Article of War 50~ applying to tIlis case, tIle execution 
of the sentence will not be ordered until tlle Board of Review and the 
Judge Advocate General sllall have passed upon the legal sufficiency 
of the record to support the sentence. 

------, 
--- General, Comman(lin.{]. 

B. FORMS FOR ORDERS VACATING SUSPENSIONS. 

1 Headquarters ---, ---, 192,---. 
So much of the order published in --- Court-MllItial Order No. 

-, ---. 192-, these headquarters, ---. 192- (or found in a 
record of trial by summary court approved ---, 192-), as suspends 
execution of sentence in the case of --- is v~'~ated and said sen
tence will be carried into execution. 

By order of CoL ---: 
------, 

Adjutant. 

2 Headquarters ---, ---, 192-. 
So much of the order published in --- Court-Martial Order No. 

-, ---, 192-, these headquarters, ---, 192- (0'- found in a 
record of trial by summary court approved ---, 192-), as suspeuds 
execution of sentence to confinement (or forfeiture of pay) in the case 
of --- is vacated, and that part of said sentence will be cal'l'ied 
ill to execution. 

By order of Col. ---: 
------, 

• Adjutant. 

3 Headquarters ---, ---, 192-. 
So much of the order published ill General Court-Martial Order No. 

--, ---, 192-, these headquarters, as suspends execution of sen
tence to dishonorable discharge in the case of --- is vacated, and 
that part of said sentence will be carried into execution. 

By order of Col. ---; 
------, 

A dj-uta·nt. 
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COURT-MARTIAL ORDERS. 

A. FORM FOR GENERAL COURT-MARTIAL ORDER. 

GENEn.~L COURT-MARTIAL}HEADQUARTERS EASTERN DEP~TMENT, 

ORDER No. 447. Governol's Island, N. Y., July 27, 1919. 
Before a general court-martial which convened at Fort Hamilton, 

N. Y., pursuant to paragrapb 6, Special Orders, No. 93, Headquarters 
Eastem Department, April 24, 1919,' as modified by paragr~ph 7, 
Special Orders, 1"0. 101, Headquarters Eastern Department,' May 26, 
1910, was arraigned and tried: 

Private John Doe, 1,682,364, Company F, 29th Infantry.
 
CRARGE I: Violation of the 58th Article of War.
 
Specification: In that Private Jobn Doe,Company F, 29th Infantry,
 

did at Fort Jay, N. Y., on or about March 27; 1917, desert tbe service 
of the United States and did remain absent in desertion until be was 
apprehended at Brooklyn, N. Y., on or about Jun~ 30, 1919. 

CHARGE II: Violation of the 84tb Article of War. 
Specification: In tbll.t Private John Doe, Company F, 29th Infantry, 

did at Fort Jay, N. Y., on or about March 27, 1917, through neglect, 
lose one overcoat, olive drab, value $14.84, and one blanket, l1gbt 
weight, value $3.79, issued for use in the military service. 

PLEAS. 

To the S!leciflcation, Charge I: "Not guilty."
 
To Cilarge I: "Not guIlty."
 
To the f'pecification, Charge II: "Not guilty."
 
To Charge II: ,. Not guilty."
 
Or 
To all the specifications lmd charges: "Not guilty." I 

FINDINGS. 

Of the spec'ification, Charge I: .. Guilty."·
 
Of Charge I: "Guilty."
 
Of the specification, Charge II: "Guilty."
 
Of Charge II: ,. GUilty."
 
Or 
Of all the specifications und charges: "Guilty." I 

'The ordecs nppolnting tbe court and all orders modifying the convening 
order will he cited. 

, Where the accused plep.ds guilty or not guilty to all the specifications, ot 
Is !oulld guilty or not guilt)' of all, the form may be abbreviated as Indicated. 

• If a special plea bas Leen made and sustained by the court, the wording 
will be: .. rlcl! in --- (---) f-ustalned by tbe court." 
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SENTENCE. 

To be dishonorably discharged the sel'vice; to forfeit all pay and 
allowances due, or to become due; and to be confined at harl! labor 
at such place as the reviewing authority may direct for two ;years. 
(Four previous convictions considered.) 

'l'he sentence wus adjudged on ---, ·19-. 
'l'he sentence is approved and will be duly executed. 
(In cases where Article of "lTaT 50,!! rcquiTcs that before execution 

of the sentenee is ol'deTed the record of trial be revie1ced by the Board 
of Review and the Judge Advocate General:) The record of trial 
having been reviewed. by the Board of Review and the Judge Advocate 
General, as required by Article of War 50!, and held legally" suffi
cient to support the findings and sentence, the sentence is approved 
and will be duly executed) ; or, from asterisk (insufficient to support 
so much of the sentence as is in excess of --- (l'eciting the holding, 
as the case may be), so much of the sentence is approved as does not 
exceed ---. As thus modified the sentence wul be duly exec'uted.) 

'l'he United States Disciplinary Banacks is designated as the place 
of confinement. 

By command of --- ---. 

Colonel, Gencml Staff, Chief of statt. 
Official.
 

------,
 
Adj1ttant Genera·l, Adjutant. 

B. FORM FOR SPECIAL COURT-MARTIAL ORDER. 

SPECLI.L COURT-l\L\RTIAL} HEADQUARTERS FORT JAY, N. Y., 

ORDER No. 43. July 27, 1919. 
Before a special court-martial which convened at Fort Jay, N. Y., 

pursuant to paragraph 6, Special Orders, No. 93, these headquarters, 
April 24, 1919, as modified by paragraph 7, Special Orders, No. 101, 
these headquarters, May 26, 1919, was arraigned and tried: 

Pl'ivate John Doe, Company F, 29th Infantry. 
CHARGE I: Violation of the 58th Article of War. 
Speci{icaNon: In that Pl'iYate John Doe, Company F, '29th In

fantry, did at Fort Jay, N. Y., Oil or about March 27, 1917, desert the 
service of the United States and did remain absent in desertiOll until 
he was apprehended at Brookl~'n, N. Y., on or about June 3D, 1919. 

CHARGE II: Violation of the 84th Article of \Var. 
SlJeci{ication: In th'lt Private John Doe, Company F, 29th In

fantry, did at Fort Jay, N. Y., on or about March 27, 1917, through 
neglect, lose oue overcoat, olive drab, value $14.84, and one blanket, 
light weight, value $3.29, issued for use in the military service. 

2 WheTe the accused pleads guilty or not guilty to all the specifications or Is 
round guilt.' Ot' not guilty of all, the form may be abbrevIated as indicated. 
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PLEAS. 

To the specification, Charge I: "Not guilt?'_"
 
To Charge I: "Not guilty."
 
To the specification, Charge II: "Not gnilty."
 
To Charge II: "Not guilty."
 
Or 
To all the specifications and charges: "Not gnilty."· 

FINDINGS. 

Of the specification, Charge I: .. Guilty.'"
 
Of Charge I: " Guilty."
 
Of the specification, Charge II: "Guilty."
 
Of Charge II: "Guilty,"
 
Or 
Of all the specifications and charges: "Guilty.'" 

SENTENCE. 

To be confined at hard labor for six months and to forfeit two
thirds of his pay per month for a like period. (Two previous con· 
victions considered.) 

The sentence is approved.
 
By order of ------,
 

------, 
Adjuta.nt. 

Official: 
------. 

Adjutant. 

2 Where the accused pleads guilty or not guilty to aU the specifications, or 
is found guilty or not guilty of all, the form may be abbrevIated as Indicated. 

• If a special plea bas been made and sustailletJ by the court, the wording 
will be: "Piea in --- (---) sustained by the court,," 
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INTERROGATORIES AND DEPOSITION. 

To be read in evidence before a l 
---, United States Army, ap

pointed to meet at ---, by paragraph -, Special Orders, No. -, 

Headquarters ---,.---, 191-, in the case of (in the inatter 
of)'-'--, 

---, ---,. 191-. 
To --- ---' 

Please cause to be taken (on the interrogatories herein contained ') 
the deposition of ---, to be found at ---. 

------ ..
HEA.DQUA..RTERS, ---, 191-. 

,.ro------, 
who wiU take or cause to' be. taken' the d~o::Mion o-f the person 
named above (on the imtel'7'Qfj.a.tor·ie&' here:in co:ntained )..1 

By --- of---:. 
------, 

Adjutant. 

First interragatory:' Are', you: in the miIitll'ry serviCe 01' the' Unitelf 
States? If so, what is yonr full name, rank, orgn:nization, and stattonf 
If not, what is- yoU!r :full name, occllpation, amI residence'! 

Answer; •. ---, 
Second i1.terrogatory: ---, 
Answer: ---, 
P.irst cross-im;terrogatory: 

Answer: ---. 
First i?~terrollatQry'by tlie---: 
Answer :---. 

(Witnese sign he-re) ---. ---, 

1 General (or special or summary) court-martial, or militlU'T commission, 01' 

COUl't of inquiry, or military board. 
~ Na me, rank. and" organization of the accused, or other proper words identify. 

frrg the prrrtlcul'ar- ma:tter- In whfch the d"posiUon Is desIred to' be used; 
"'1'0 be' SUbscl;bed: by the trial judge adVQcate or othel' proper person with 

his name, :rrank.,. nrg.a.nizaticm" and offi.clal title, as trial judge ad7ocate.,~·u 

II IIsummary court," l'ecorder/' etc . 
.. Sh'Ute out word 'or words not used~ 
• If it is desi~red to give' special instrndions, or It a travel order is necessary; 

the' rcmaining- space· will be' used. flor th~ purpose. 
, If the spaces for answers. are not sufficient, e"tra sheets. may be il!lseJ:ted I>y 

th" officer taking the deposition. In such case he will rewrite the interroga,
tories', writing the answers immediately below the respective interrogatories. 

T Ie the deposition Is: to be titlcen on ora'l interrogatories (see pars. 174a and 
181t. 11" C. M.l, this form will be changed accordingly. 

643 



APPENDIX 17. 

I certify that the above deposition was duly taken by me, and that 
the above-named witness, having been first duly sworn by me, gave 
the foregoing answers to the several interrogatories, and that he sub
scribed the foregoing deposition 1n my presence at ---, this --
day of ---,191-. 

(Name) ------, 
(Rank and organization) --- ---. 

(Official character, as "summary court," "officer designated to take 
the deposition," "notary public," etc.) 

[Back.] 

INSTRUCTIONS. 

1. Interrogatories, how submitted.-(a) The party desiring the 
deposition submits to the opposite party the interrogatories which he 
Wishes propounded to the person whose deposition he desires, and the 
opposite party then submits to him such cross-interrogatories, if any, 
as he may desire. Such additional direct and cross-interrogatodes may 
be submitted as desired; or 

(b) The party desiring the deposition submits to the court, military 
commission, or board the intelTogatories which he 'wishes propounded 
to the person whose deposition he desires. The opposite party then 
submits to the court, military commission, or board such crOSS-interrog
atories, if any, as he may desire. The court, military commission, or 
board then submits such additional interrogatories as they may deem 
proper and desirable, and such additional direct r.nd crOSS-interrog
atories may be submitted as are desired; or 

(0) Where the court, milital'y commission, or board desires that the 
deposition of a particular person be obtained it will cause interroga
tories to be prepared accordingly. The prosecution and defense (or 
other party or parties in interest) then SUbmit such interrogatories as 
they may desire. Such additional intel'rogatories may be included as 
are desired by the court, military commission, or board, or by a party 
in interest. (M. C. M., par. 176.) 

2. Procedure to obtain deposition on written interrogatories.-(a) 
All the interrogatories to be propounded to the person are entered 
upon the form for interrogatories and deposition, and the trial judge 
advocate, summary court, or recorder will take appropriate steps to 
cause the desired deposition to be taken with the least practicable de
lay. In the ordinary case he will either send the intel'l'ogatories to the 
commanding officer of the post, recruiting station, or other mllitary 
command, at or nearest whIch the person whose deposition is desired 
Is stationed, resides, or is understood to be, or will send them to some 
other responsible person, preferably a person competent to administer 
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Ol:!ths, at or near the place at which the person whose deposition Is 
desired is understood to be. In a proper case the interrogatories may 
be sent to the corps area 01' other superior commander, or to the wit
ness himself, and in any case they will, when necessary, be accom
panied by a proper explanatory letter. 

( b) When interrogatories are received by a commanding officer he 
will e:ther take or cause to be ta.ken the deposition thereon. He may 
send an intelligent enlisted man-preferably a noncommissioned officer, 
if available---to the necessary place for the purpose of obtaining the 
deposition, or he may properly arrange by lllail or otherwise that the 
deposition be taken. The deposition will be taken with the least prac
ticable delay, and when taken will be sent at once direct to the trial 
judge advocate of the court-martial trying tb../! case, or other proper 
person. 

(c) If the witness whose deposition is desired is a civilian, the trial 
judge advocate, 01' other proper person sending interrogatories as above, 
will inclose with them a prepared voucher for the fees and mileage of 
the witness,- leaving blank such spaces provided therein as it may be 
necessary to leave blank, accompanied by the required number of copies 
of the orders appointing the court, military commission, or board. The 
trial judge advocate, summary court, or recorder will also send with the 
interrogatories duplicate subpcena requiring the witness to appear in 
person at a time and place to be fixed by the officer, military or civll, 
who is to take the deposition. If the name of this officer is not known, 
the space provided for it will be left blank. If a military officer takes 
the deposition, he will complete the witness voucher, certify it, lind 
transmit it to the nearest disbursing finance officer for payment. 
When the deposition is to be taken by a 'civil officer, he will be asked to 
obtain and furnish to the military officer requested or designated to 
cause the deposition to be taken the necessary data fot the completion 
of the witness voucher, and the latter will complete the voucher, 
certify it, and transmit it to the nearest disbursing finance officer for 
payment. In the case of a military witness, a subpcena will not accom
pany the interrogatories, but the officer before whom the deposition Is 
to be taken will take the necessary steps to have the witness appear at 
the proper time and place. (M. C. M., par. 177.) 

3. Procedure to obtain deposition on oral interrogatories.-Follow the 
provisions of paragraph lSI!, M. C. M. 

4. Payment of civilian witnesses, etc.-Ca) A civilian, not in Gov
ernment employ, duly summoned to appear as a witness before a mili
tary court, commission or board, 01' at a place where his deposition is 
to be taken for use before such military court, commission or board, 
will receive $1.50 for each day of his actual attendance before such 
military court, commission or board, or for the purpose of having his 
deposition taken, and 5 cents a mile for going from his place of resi
dence to the place of trial or of the taking of his deposition, and 5 
cents a mile for returning, except as follows: 
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(1) In Porto Rico and Cuba he will receive $1.50 a day while in 
attendance as above stated, and 15 cents for- each mile necessarily 
traveled over stage' line or by private conveyance,. and 10 cents for 
each mile over any raHway or steamship line. 

(2) In Alaska, east of the one hundred and forty-first degree of 
west longitude, he will receive $2 a day while in attendance as above 
sta-ted,. and 10 cents a mile; and west of said· degree $4 a day anl1 15 
cents a mile. 

(3) In the States of Wyoming, Montana,. 'Washington, Oregon. 
CaJifornia, Nevada, ldahu, Colorado, Utah, New Mexico, and A.rizoDa 
he will receive $5 a day for the· time of actual attendance as above 
stated, and. for the time necessarily occupied in going to and retlll'n
Ing from the same,. and 15 cents for each mile necessarily traveled 
over any stage line or by private conveyance, and 5 cents for each 
mHe by any railw3!Y or steamship. (M. C. M., par-. 185.) 

(b) Oivil officers before whom depositions are taken. for use in 
the military sel"Vice will he paid the fees allowed by the law of the 
place where the depositions are taken. (M.. C. M., par. 181.) 

5. Al'tirries of War.. 
AnT. 26,. DElIOSIT:roNs~BEFonE WHOM TAKEN.-Depositions to be read 

in evidence before military courts, CDmmissions, courts· of inquiry, OJ: 
milital'Y bourd&,· or for other' use in milita1'Y adrninistration,. may be 
takeN before' and authenti<zwted by any officer. military 01." civil" author
ized by the lal'lls of the Bnited States or by the laws. of the place wllere 
the deposition is, taken to administer oaths, 

AnT. 114. AUTHO:&ITY TO ADMINISTER: O:A:l'HS.-Any judge· advocate 
Olr acting judge- ad'Vocate, the president of a general or spedal court
marthrl,. any summary court-niarUal,. the· trial Judge advocate or any 
assistant trial judge advocate of a general or special court-mm.·tial, the 
president or the: recorder of a court of inquil'y or of a military board, 
any officer designatc'd to' take a: deposition,. any officer detailed to con
duct an investigation,. and tlle adjutant of any command sllall. have 
lJ0:wel" to' administer oaths fo·r tile pnrposes of the administration of. 
military jUJ3tke and for- other' pnrposes of military administration; 
and: in foreign places: where the Army may be serving shall have the 
general powers of a notal'JI public or of a consul of the United States: 
in the administration of oaths, the execution and acknowledgment of 
legal instrnments, the attestation of documents, and an other forms 
of notarial act& to be executed by persons subject to military law. 

&. Taking' de:positions in fOl'eign cauntry.-If the evidence de
sired ftom a witness re&iding in a foreign country 'is necessary and 
luaterial and! is desired to be' read before a. court-martial. military 
<Willl1lission, court of inquiry,. or mil'itary board sitting within any of 
the States of the Union or the Distrkt of Col\lIl1bia, interrogatories 
(accompanied by the ne.cessary vouchers for fees and mileage) will 
(!wdin:urily be· forw8Jrded through military channels to The Adjutant 
General of the Army. They will then be. transmitted by Ule Secre,. 
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tUI'Y of War to the Secretary of State with the request that they 
be sent to the proper consul of the United States and the deposition 
of the witness taken. In the case of troops serving along the intel'lJa
tional boundaries outside of the United States proper, or in foreign 
countries, the oflker exercising general court-maltial jurisdiction 
may, in his discretion, detail an officer to take the deposition of a 
ciyiliull witness or he may send the interrogatories direct to the 
consul of the United States nearest the place of residence of the wit
ness with the request that the deposition be taken. In the latter 
case the interrogatories will be accompanied by the proper vouchers 
for the fees and mileage of the witness. (M. C. M,! par, 182.) 
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FORM OF REPORT OF INVESTIGATING OFFICER. 

Under paragraph 76a, Manual for Courts-Martial. 

Headquarters --- --
(Place:) --- --

(Date:) --, 19-. 
From: --- --
To:--- --
Subject: Inclosed charges. 

1. I have investigated the inclosed charges, dated ---, 192-, 
against (Private John Doe, Army Serial No. 235789, .Machine Gun 
Troop, 2nd Oavalry) .. In accordance with the provisions of paragraph 
76a, Manual for Courts-MartiaL I have, in the presence of the 
accused, examined all available witnesses and documentary evidence, 
and have reduced the material testimony given by each witness, on 
djrect examination and on cross-examination, to a clear, succinct state
ment or summary which, in the presence of the accused, was read over 
to the witness and signed by the witness and sworn to by 'him before 
me.' Following is such summary of the material testimony given by 
each witness.' 

Sergeant JAMES JONES, Machine Gun Troop, 2d Cavalry. 

While on duty as stable sergeant, 12th May, 1920, about two o'clock, 
I told accused, Private Doe, then worlfing on stable police, to put out 
the bedding hay. 

About three o'clock that afternoon I missed accused. I searched for 
him, but could not find him; but found that ty,90 horses were gone from 
the corral, and two bridles were gone. I reported it to the first 
sergeant. They were cayalry horses, Government horses, issued to Ma
chine Gun Troop, 2d Cavalry, for drill purposes; and were valued at 
$184.40 each. 

CROSS-EXAMINATION. 

I missed the horses about two o'clock or 2.30 in the afternoon, while I 
was looking for the accused. I did not see the accused take them. 
Borses sometimes get away from the troop; but I have never known 
one to get out of the corral. 

Sgt., Machine (fun Troop, 2d Cavalry. 

, If any witness declines to sign or swear to his statement, that fact will be 
noted. If a witness desires the statement changed before signing it, it will be 
ehanged as desired. 

'lPor action when it Is not practicable .to obtain personal testimony from a 
distant witness, see par. 76u, clanse 8, M. C. M. 
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l"irst Sergeant WILLIA1( K. BLACK, Machine Gun Troop, 2d Cavalry. 

I was on duty as first sergeant of the Machine Gun Troop on May 12, 
1920. I put the accused on stable police that morning. (Continue in 
the same form as with the other witness:) 

CROSS-EXAMINATION. 

We knew the tracks were those of cavalry mounts by the marks of 
the horseshoes. 

------, 
1st Sgt., Machine Gun Troop, 2d Cavalry. 

Corporal ALBERT M. YOUNG, Machine Gun Troop, 2d Cavalry. 

(Same form as before.) 

NO CROSS-EXA1fINATION. 

The accused' having been carefully warned by me that it was not 
necessary for him to make any statement with reference to the charges 
against him, but that if he did make one it might be used against him, 
(said that he did not desire to make a statement) or (maile the follow
ing statement:) ------. 

(If such be the case: " Appended is the report of examination of the 
accused in accordance with paragraph 76c, lI:Ianual for Courts-Martial, 
by Captain John Smith, Medical Corps.") 

I have not examined any documentary evidence. 
(Or, if SllCh be the case: "The following documents have been ex

amined and shown to the accused,' and (copies thereof) are ap
pended.") 

(If <neither the documents nor copies Of them can Oe appeniled, then 
li.st them, and state 1Dh81'e they can be found.)· 

Evidence of two previous convictions of the accused is appended. 
Explanatory or extenuating circumstances: (Here set out any such 

ci1'cumstances which have come to the attemtion Of the investigating 
officer,. see clallse 10, IJar. 76a, M. O. lJI.) 

Disposition of the case which is recommendecl: ---.
 
------,
 
Oaptain, Zd Cavalry, 

Investigating Officer.' 

'The accused will not be sworn. If he makes a statement it will be read 
over to bim and he will he offered an opportunity to sign It if he so desires, but 
will not he required to do so. and will be advised that it is not necessary tor 
bim to do so. (See clause 8, par. 76a, III. C. lIL) 

'See clause 8, par. 769., M. C. M. 
• Bulky documents or official reports will ordiuarily not be appended or 

copied, but listed and the place where they may be found stated. 
• While this form may be used by tbe investigating officer, it is to be regarded 

as suggestive only, and not obligatory. 
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SUBPCENA FOR CIVILIAN WITNESS. 

The Pres'ident of the United States to ---~, greeting: 
You are hereby summoned and required to be and r..ppear in per

son on the --- c1ay of ---,191-, at --- o'clock -. m.' Ie
fore ---; a ---,' designated to take your deposition to be read 
in evidence before a 4__- of the United States, at ---, appointed 
to meet by paragraph ---, Special Orders, No. ---, HeadqwH
tel'S ---, dated ---, 191-, then and there to testify and give, 
evidence as a "vitness for the --- in the case of· ---, • and you 
are hereby required to bring with you, to be used in evidence in said 
case, the following described documents, to wit: ---. 

And have you then and there this precept. 
DaleLl at --- this --- day of ---,191-, 

To be subscl"ibed by trial judge 
advocate, recorder, etc.) 

The witness is requested to subscribe on one copy of the subprelta the follow
ing and to return to the person serving the sllbpama the copy thereof so 
s"bscribed. 

------, 
---,191-. 

I hereby accept service of the above subpcrna. 
------. 

Form No. 76, ~. G. O. (Signatme or witness.) 

[BaclL] 

Personally appeared before me the undersigued authority, ---, 
who, being 'first duly sworn according to law, deposes and says that 
at --- on ---, 191-, he persollillly delivered to --- in per
son a duplicate of the within subprena. 

Subscribed and sworn to before me at --- this --- day of 
---,191-, 

(Rank, organization, find official character.) 

1 Line out when inappropriate I' before ---, a --- designated to take 
yonr deposition to be read in evidence." 

'.! V~,rhen used, enter na.me, rank, and organization, if any. 
',Vhen u£ed, enter oilicinl character, if any, snch as trial jndge advocate, 

~llmmary cOllrt, notary public, etc. 
• Geneml (Dr special, or summary) cOlll·t-martial, etc. 
G Enter name, etc., of accused or other subject c.: investigation. 
a Line out when innppropdate 'I and yon are hereby re(]uired to .hri!lg with 

you, to be L"f~ad in evidence in sa id ('age, the following described dot.:IJOlent,:;. 
to wit." 
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INSTRUCTIONS. 

1. Articles of war.- (a) Process to obtain witnesscs.-Every 
trial judge advocate of a general or special court-martial and every 
SUlllJllal'y court-martial shall have power to issue the like process to 
compel witnesses to appear and testify which courts of the United 
Stales, having criminal jurisdiction, may lawfully issue~ but such 
process shall run to IIny part of the United States, its Territories, and 
possessions. (A. W. 22.) 

(b) Refusal to appear or testif1l.-Every person not subject to mili
tary law wbo, being duly subprenaed to appear as a witness before 
any military court, commission, court of inquiry, or board, or before 
any officer, military or civil. designated to take a deposition to be 
read in evidence befol'e such court, commission. court of inquiry, or 
board, willfully neglects or refuses to appear, or refnses to qualify 
as a witness, or to testify, or produce documentary evidence which 
such person may have been legally subprenaed to produce, shall be 
deemed guilty of a misdemeanor, for which such person shall be 
punished on information. in. the district court of the UnIted States or 
in a court of original criminal jurisdiction in. any of the territorial 
possessions of the United States, jurisdiction being hereby conferred 
upon such courts for such purpose; and it shall be the duty of the 
United States district attorney or the officer prosecuting for the 
Government in any such court of original criminal jurisdiction, on the 
certification of the facts to him by the military court, commission, 
court of inqUiry, or board, to file an information against and p,rosecute 
the person so offending, and the punishment of such person, on con
viction, shall be a fine of Dot more. than $500 or imprisonment not to 
exceed six months, or both, at the discretion of the court: Provided, 
That the fees oJ such witness and his mileage, at the rates allowed to 
witnesses attending the. courts of the United States, shaft be duly paid 
or tendered said witness, such amHUl1ts to be paid Qut of the appro
priation for the compensation of witnesses; Pro1~ided f'urther', That 
every person not subject to rniHtary law, who before any court-mar
tial, military tribunal, or lllilitary board, or in COlUledion Willi, 01' in 
relation to any proceedings or investigation before it or had under any 
of the· prO-Visions of this act, is guilty o-f any of the acts made pUllish
ublc as offenses against public jusHce by any pl'ovision of chapter 6 of 
the a.ct of March 4, 1909, entitled "An act to codify, revise, and amend 
the penul laws of the United States" (volwne 35, United Stater,; 
Statutes at Large, page lOSS), or all~' amendment thereof, shall be 
punished as therein provided. (A. W, 23,) 

2. Tenlier of fees preliminary to prosecutio.ll.-In case a civilian 
witness is duly subprenaed uuder the authol"it~' of A. W. 22 ami will
fully neglects or refuses to appear or refuses to qualify as a witness, 
or to testify or produce documentary evidence, which he may lla ve 
beeu legally subprenaed to produce, he will at Olice be tendered or 
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paid by the nearest finance officer one day's fees and mileage for 
the journeys to and from the court, and will therenpon be again called 
upon to comply with the requirements of the law. Upon failing the 
second time to comply with the requirements of the law, R complete 
report of the case will be made to the officer exercising genel'al court
martial jurisdiction over the command with a view to presenting the 
fads to the Department of Justice for the punitive action contem
plated in A. W. 23. (M. C. M. 172.) 

3. Civilians not ~n Government employ.-A civilian not in Govern
ment employ, duly summoned to appear as a witness before a mili
tary court, commission, or board, or at a place where his deposition 
is to be taken for use before such court, commission, or board, will 
receive $1.50 for each day of his actual attendance before such court, 
commission, or board, or for the purpose of having his deposition taken, 
and 5 cents a mile for going from -nis place of residence to the place 
of trial or of the taking of his deposition, and 5 cents a mile for 
returning, except as follows: 

(a) In Porto Rico and Cuba he will receive $1.50 a day while in 
attendance, as above stated, and 15 cents for each mile necessarily 
traveled over stage line or by private conveyance, and 10 cents for 
each mile over any railway or steamship line. 

(b) In Alaska east of the one hundred and forty-first degree of 
west longitude he will receive $2 a day while in attendance as above 
stated and 10 cents Il mile, and v;est of said degree $4 a day and 15 
cents a mile. 

(c) In the States of Wyoming, Montana, 'Vashington, Oregon, Cali
fornia, Nevada, Idaho, Colorado, Utah, New Mexico, and Arizona, he will 
receive $5 a day for the time of actual attendance as above stated and 
for the time necessarily occupied in going to and returning from the 
same, and 15 cents for each mile necessarily traveled over any stage 
line or by private conveyance, and 5 cents for each mile by any railway 
or steamship. (M. C. M., par. 185.) 

[NOTE.-l. Travel must be estimated by the shortest usually traveled route
by established lines of railroad, stage, 01' steamer-the time occupied to be 
determined by tbe official schedules, reasonable allowance being made for un
avoidable detention. 

2. These rates apply to the Phillppine Islands. (See ell'. 45, A, G. 0., 1902.) 
3. A civilian not in Government employ, when fUl:nished transportation on 

transport or other Government conveyance, is entitled to 57.142 pel' cent of 5 
cents per mile (equal to 2.857 cents per mile). (Comp. Dec., Aug. 20, 1902, pub
lisbed in Cil'. 45, A. G. 0., 1902.)] 

4. Civilians in Government employ.-Civilians in the employ of the 
Government when traveling upon summons as witnesses before mili
tar:,- courts are entitled to transportation in kind from their place of 
residence to the place where the court is in session and return. If no 
transportation be furnished, they are entitled to reimbursement of the 
cost of travel actually performed by the shortest usually traveled 
route, including transfers to and from railway stations at rates not 
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exceeding 50 cents for each transfer, and the cost of sleeping-car 
accommodations to which entitled or steamer berth when an extra 
charge is made therefor. They are also entitled to reimbursement Jf 
the actual cost of meals and rooms at a rate not exceeding $3 per day 
for each day actually and unavoidably consumed in travel or in attend
ance upon the court under the order or summons. No allowance will be 
made to them when attendance upon court does not require them to 
leave their stations. (M. C: M., par. 184.) 

21358°--20----42 
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WARRANT OF ATTACHMENT. 

UNITED STATESI 
V8. 

The President of the United States to ------, greeting: 
'WHEREAS ---, of ---, was on the --- day of ---,192-, 

at ---, duly subpamaed to appear and attend at ---, on the 
--- day of ---, 192-, at --- o'clock - m., before a -- 
court-martial duly appointed by paragraph -, Special Orders, No. -, 
dated Headquarters ---, ---, 192-, to testify on the part of the 
--- in the above-entitled case; and whereas he has failed to appear 
and attend before said --- court-martial to testify, as by said 
subpcena required, and whereas he is a necessary and material wit
ness in behalf of the --- in the above-entitled case: 

Now, THEREFORE, by virtue of the power vested in me, the under
signed, as trial judge advocate of 1 said --- court-martial, by arti 
cle 22 of Chapter II of an act entitled "An act to amend an act 
entitled 'An act for making further and more effectual provision for 
the national defense, and for other purposes,' approved June 3, 1916, 
and to establish military justice," approved June 4, 1920 (41 Stat. 
787), you are hereby commanded and empowered to apprehend and 
attach tbe said --- wherever he may be found within the United 
States, its Territories, or possessions, and forthwith bring him before 
the said --- court-martial at --- to testify as required by said 
subpcena. 

------, 
Trial Judge Advocate of said --- Court-Ma1'tial." 

Dated --- ---,
 
---,191-.
 

• If a summary court-martial, line out the words" trial Judge advocate of." 
• If a summary court-martial, line out Ilnd substitute tile necessary words. 



APPENDIX 21. 

EXEMPTIONS FROM THE JURISDICTION OF SPE
CIAL AND SUMMARY COURTS-MARTIAL. 

GENERAL ORDERS, }	 W.All DEPART~mNT, 

No. 71.	 Washington, December 1, 1920. 

By direction of the President, under authority of the thirteenth and 
fourteenth articles of war, Chapter II, section 1, act of Congress ap
proved June 4, 1920, the following regulations exempting certaiu 
classes of persons from the jurisdiction of special and summary 
courts-martial, are published to the Army for the information and 
guidance of all concerned: 

1. Effective February 4, 1921, the following classes of persons are 
excepted from the jurisdiction of special courts-martial: Officers, 
members of the Army Nurse Corps, warrant officers, Army field clerks, 
field clerks Quartermaster Corps, and cadets. 

2. Effective February 4, 1921, the following classes of persons are 
excepted from the jurisdiction of summary courts-martial: NoncOIll
missioned officers above the rank of corporal; that is, enlisted men 01' 
a grade higher than the" fifth grade," as defined by section I, General 
Orders, No. 36, War Department, 1920. 

3. Noncommissioned officers sentenced to reduction will be reduced 
to	 the grade of private, and not to the grade of private, first class. 

(250.4, A. G. 0.) 

By order of the Secretary of War:
 
PEYTON C. ~fARCH,
 

Majo1' General, Ohief of Staff. 
Ofl.lcial: 

P. C. HARRIS, 

The Adjutant GeneraJ. 
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FORM A. 

HABEAS CORPUS BY UNITED STATES COURT (WHERE A WITNESS 
IS HELD UNDER A WARRANT OF ATTACHMENT). 

RETURN TO WRIT. 

In re ------ (name of party held). 

(Writ of habeas co'rpus-Return of respondent.) 

To the --- --- (court or judge) : 
The respondent, Maj. --- ---, United States Infantry, upon 

whom has been served Ii writ of habeas corpus for the production 
of --- ---, respectfully makes return and states that he holds 
the said --- --- by authority of the United States, pursuant to 
a warrant of attachment issued under Chapter II, act of June 4, 1920, 
twenty-second Article of War, by a trial judge advocate of a laWfully 
convened general (or .. special") court-martial (or "by a summary 

_court-martial ") and duly directed to him, the said respondent, for exe
cution; that he is diligently and in good faith engaged in executing said 
warrant of attachment, and that he respectfully submits the same for 
the inspection of the court, together with the original subpama and 
proof of service of the same, a copy 1 of the order appointing the court
martial, sworn to as such, before which the said --'- --- has 
been subpienaed to testify, a copy of the charges and specifications in 
the case, sworn to as SUCh, in which said --- --- is a witness, 
a copy of the order referring the case to the court for trial, sworn to 
liS SUCh, and an affidavit of --- --- showing that said -- 
--- is a material witness in the case; that he has failed to appear 
find has offered no valid excuse for such failure. 

In obedience, however, to the said writ of habeas corpus the re
spondent herewith produces before the court the body of the said 
--- ---, and for the reasons set forth in this return prays tbis 
honorable court to dismiss the said writ. 

------, 
Major, --- United States Infantry. 

Dated ---, --,
 
--- ---, 192-.
 

1 The copy of the order appointing the court and of the charges, find of the 
order referring the ease for trial, will be sworn to by the trial judge advocate 
(or summary court-martial) before an officer authorized to administer oatbs. 
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FORM B. 

HABEAS CORPUS :BY STATE COURT (WHERE WITNESS IS HELD 
UNDER A WARRANT OF ATTACHMENT). 

RETURN TO WnIT. 

(Make ret'um as in case of writ by a United States court, supra, 
_ Form A, except as to the last pamgraph, tor which substitute as 

follows:) 
And said respondent further makes return that he has not produced 

the body of the said --- ---, because he holds him by authority 
of the United States as above set forth, and that this court (or "your 
honor," as the case ma,y be) is without jurisdiction in the premises, 
and he respectfully refers to the decisions of the Supreme Court of the 
United States in Ableman v. Booth, 21 Howard, 506, and Tarble's case, 
13 Wallace, 397, as authority for his action, ar;d prays this court (or 
"your honor ") to dismiss the writ. 

------, 
lJJ(~jor, --- United States Infantry. 

Dat~d ---, ---, 
--- ---, 192-. 

FORM C. 

HABEAS CORPUS :BY UNITED STATES COURT (WHERE PRISONER 
IS HELD FOR TRIAL OR UNDER SENTENCE). 

RETURN TO WRIT, 

In re --- --- (name of party held). 

(Writ of habeas corpus-Return of respondent.) 

To the --- --- (court or judge) : 
The respondent, Maj. --- ---, United States Infantry, upon 

whom has been seryed a writ of habeas corpus for the production ot 
--- ---, respectfully makes return and states that he holds the 
said ------ by authority of the United States as a. soldier in the 
United States Army (or" as a general prisoner under sentence of gen
eral court-martial") under tIle following circumstances: 

That the said --- --- was duly enlisted as a soldier in the 
service of the United States at ---, ---, on --- --, 192-, 
for a term of --- years. (If the offense is fraudulent enlistment, 
this recital ShOl~ld be omitted.) 

(llere state the offense. If it is fraudulent enlistment b1l represent
ing him8elf to be of the requi,'ed age, it may be stated as follows:) 

That on the --- day of ---, 192-, at --- ---, the saId 
---, being under 18 years of age, did fraUdulently enlist in the mill· 
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tary service of the United States for the term of --- years, by 
falsely representing himself to be over 18 years of age, to wit, --
years and --- months; and has, since said enlistment, received "pay 
un!! allowances (or either) thereunder. 

(If the offense be desertion, it may be stated substantially as 
follows:) 

That tlle said --- --- deserted said service at ---, ---, 
on --- ---, 192-, and remained absent in desertion until he was 
appl'el1ended at ---, ---, on --- ---, 192-, by --
---, and was thereupon committed to the custody of the respondent 
as commanding officer of the Jlost of ---, 

1'he said --- --- has been placed in confinement (Dr" arrest," 
as tile case may be), and formal charges have been preferred against 
bim for said offense, a copy of which charges, and of the order under 
which said --- ---- is beld in confinement (or" arrest," as the 
case may be), duly certified and verified,' are hereto alluexed; alld 
that he \vill be brought to trial thereon as soon as practicable before 
a court-martial, to be convened by the commanding geneml of the 
--- Depurtment (or" convened b.y Special Orders, No. -, dated 
Headquarters --- Department, 192-, a copy of which, duly certi
fied and verified,' is herein annexed"). 

(If the party held is a general prisoner, the following paragraph 
shottld be substituted for the preceding paragraph:) 

That the said --- --- was duly arraigned for said offense 
before a general court-martial, convened by Special Orders, No. ---, 
oated Headquarters --- De,partment. 192-, was convicted thereof 
by said court, and waS' sentenc~ to be ---, which sentence was duly 
approved on the ---- day 'of ~--, 192---, by the officer ordering the 
court (or" by the officer commanding said --- Department for the 
time being ") as required by the --- article of war. A copy of the 
order promulgating said sentence, duly certified and verified,' is hereto 
attached. 

".rhe copies of the charges and of the order under which the accused is held 
in urrest or confinement, will be certified by the adjntant and sworn to before 
all officer authori'lled to administer '(;latbs tor military adminlstratiOO'l, in the 
following filI'm : 

I hel'eby certlty that the foregoing Is a fUll aDd true copy of the anginal 
charges preferred against --- ---, and of the originul order for his 
arrest (or "confinement," as the case ,nay "be), ana that the same are in the 
usual form of military charges, and that such charges ami ol'der conform til 
the ·rules l'egulating m·miary ·procedure. 

--- ---, Ailtutant. 
SWQI'!l to fwd SUbscribed before me this --- day of ---, 192-, 

--- ---, 
Trial Judge Aal,ocate 0/ Court-Ma,'tia! 

(Or" SumlDary Court-Martial "), 
The copy of the order convening the court or publishing the sentence wiJI be 

certilled and verified in a "IIndlar ·maDner. 
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In obedience, however, to the said writ of habeas corpftS the respond
ent llerewith produces before the conrt the body of the said -- 
---, respectfully refers to the decisions cited in the annexed brief 
(if the case does not invo~ve a mi'nor under the requi7'ed. age the words 
" respectfully refers to the decisions cited In the annexed brief" will 
be omitted), and for the reasons set forth in this return prays this 
honorable court to dismiss the said writ, 

------, 
Major, --- Ul1,itea States Infantry, 

Dated ---, ---,
 
-- ---, 192-.
 

FORM D. 

HABEAS CORPUS BY STATE COURT (WHERE PRISONER IS HELD 
FOR TRIAL OR UNDER SENTENCE). 

RETURN TO W:IUT. 

(Make retuTl1> as tn case (J writ bva United States court, ea:cept as to 
last paragraph, for which substitute the paragraph set out in. Form B, 
Appendix 22.) 

INSTRUCTIONS AS TO RETURNS TO WHITS OF HABEAS CORPUS. 

The following instructions in regard to returns under A. R. 998 and 
999, in the cases of soldiers who have committed military offenses and 
are held for trial or punishment therefor, and of general prisoners, are 
for the information and guidance of all concerned : 

1. The return under A. R. 999 will be made in accordance with Form 
C (Appendix 22), and if the person whose re~ease is sought ha.s ·com· 
mitted the offense of fraudUlent enlistment by representing himself to 
be of the required age, will refer, as in last paragraph of that form, to 
the brief of authorities which follows these instructions, and a copy 
of that brief will be annexed to the return_ Should the court order the 
discharge of the party, the officer making the return, or counsel, should 
note an appeal pending instructions from the War Department, and 
he will report to The Adjutant General of the Army the action taken 
by the court and forward a copy of the opinion of the court as soon as 
it can be obtained. 

2. Tile return under A. R. 998 will be made in accordance with FOI-m 
D (Appendix 22), but a copy of the brief of authQrities is not intended 
to be atta.ched to the retunUJ to writs Of habeas corpus issuing trol1t II 

State cOlirt. 
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BRIEF TO BE FILED WITH A RETURN TO A WRIT OF 
HABEAS CORPUS ISSUED BY A UNITED STATES COURT 
IN THE CASE OF A SOLDIER WHOSE DISCHARGE IS 
SOUGHT ON THE GROUND OF MINORITY. 

The right to avoid the contract of enlistment of a soldier on the 
ground of minority will be considered under the following heads: I. 
Under the common law; II. Under the statutes; III. Where the minor 
is helel for punishment. 

I. 

UNDER THE COMMON LAW. 

The enlistment of a minor is. not avoidable by the minor nor by his 
parent or guardian at common law, but is only avoidable where the 
right to avoicl it is conferrecl by statute. 

This proposition is clearly established by the decision of the Supreme 
Court (In re Morrissey, 137 U. S., 157, 159), where the court said: 

An enlistment is not a contract only, but effects a change of 
status. (Grimley's case, 137 U. S., 147.) It is not, therefore, like 
an ordinary contract, voidable by the infant. At common law 
an enlistment was not voidable either by the infant or by his 
parents or guardians. 

The court cites, in support of these statements, Rex v. Rother{ield 
Greys (1 Barn. & Cress., 345, 350; 8 Eng. O. L., 149) ; Rex v. Lytchct 
Matraverse (7 Barn. & Cress., 226, 231; 14 Eng. O. L., 107; Common
wealth v. Gamble (11 Sergo & Rawle (Pa. R), 93) ; U. S. V. Bla7cenell 
(3 Grattan, 387, 405.)
 

In Rex v. Rother{ield Greys, supra, it was said by Best, J.:
 

By the general policy Of the law of England the parental au
thority continues until the child attains the age of twenty-one 
years; but the same policy also requires that a minor shaH be 
at liberty to contract an engagement to serve the State. 'Vhen 
such an engagement is contracted it becomes inconsistent with 
the duty which he owes to the public that the parental authority 
should continue. The parental authority, however, is suspended, 
but not destroyed. 'Vhen the I'eason for its suspension ceases 
the parental authority returns. 

In Rex v. Lytchet Matra'verse, supra, Bayley, J., after quoting these 
views of Best, J., says; 

Lawrence. J., in Rex v. Roach (6 T. R., 254), seems to take the 
same view of the subject and to consider the authority of the 
State paramount to that of the parent so long as the minor con
tinues in the public service, but as soon as he leaves it then the 
parental authority is restored. 

It is clear from these authorities and others which could be cited 
that at common law the enlistment of a minor Of sufficient capacity 
to bear arms .was valid regardless of age. The right of the State to tile 
services of such minors is forcefully laid down in Lanahan v. Bin-ge 
(30 Conn., 438). See also COOley's Constitutional Law, page 99, wllere 
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on the authority of Ex parte Brown (5 Cranch, C. C., 554; Fed. Cas., 
No. 1972), and United States v. Bainbridge (1 Mason, 71; Fed. Cas., 
No. 14497), it is said: 

Minors may be enlisted without the consent of their parents 
or guardians when the law tails to require such conSfmt. 

II. 

UNDER THE STATUTES. 

The pertinent statutes are the following: 

SEC. 1116, R. S. Recruits enlisting in the Army must be ef
fective and able-bodied men, and between the ages of sixteen 
llnd thirty-five years at the time of their enlistment. This limi
tation as to age shall not apply to soldiers reenlisted. 

Tbis section was modified by the act of March 2,1899 (30 Stat., 978), 
which provides: 

That the limits of age for original enlistments in the Army 
shall be eighteen and thirty-five J'ears: 

and again modified by section 7 of the selective draft act of May 18, 
] 017 (40 Stat., 76, 81), and by Chapter XIII of the Army appropriation 
act of July 9. 1918, providing: 

That the qualifications and conditions for voluntary enlist
ment as herein provided shall be the same as those prescribed by 
existing law, for enlistments in the Regular Army, except that 
recruits for service in the staff corps and departments may be 
accepted who are between the ages of forty-one and fifty-five 
years, both inclusive, at the time of their enlistment, and that 
all other recruits must be between the ages of eighteen and forty 
yeal's, both inclusive, at the time of their enlistment. 

SEC. 1117, R. S. No person under the age of twenty-one years 
shall be enlisted or mustered into the military service of the 
United States without the written consent of his parents or 
guardians: Pro'l'ided, That such minor has such parents or 
guardians entitled to his custody and control. 

'Ihis section is replaced by the provision of section 27, national de
fense act of June 3,1916 (39 Stat., 186), which reenacts it in the same 
words, substituting the age of 18 years for the age of 21. 

SEC. 1118, R. S. No minor under the age of sixteen years, no 
insane or intoxicated person, no deserter from the military 
service of the United States, and no person who has been con
victed of a felony shall be enlisted or mustered into the military 
service. 

This proviso was not changed by the Army reorganization act of 
June 4, 1920, which struck out of section 27 of the national defense 
act (see 41 Stat. 775) only the first part of the section, up to and in
cluding the thiN proviso, but did not affect the proviso (fifth proviso) 
here in question. 

1. The statutes confer no right upon the minor to a'l'oid his enlist-. 
ment, certainly not it he be 16 years of age or over. No case has been 
found directly in point holding that amino?" 1mder 16 years of age, if 
of S1tfficient capacity to bear anns, may avoid his enlistment. 
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Section 1116, R. S., as amended, prescribing the age limits of original 
enlistment, was made for the benefit of the Government, and not the 
minor. (In re Morrissey, 137 U. S., 157; In re GrimJell, 137 U. S., 147; 
In re Wall, 8 Fed. Rep., 85; In re Davison, 21 Fed. Rep., 618; In re 
Zilnmcnnan, 30 Fed. Rep., 176; In re Spellcer,40 Fed. Rep., 149; In re 
Lawlm', 40 Fed. Rep., 233; Solomon v. Davenport, 87 Fed. Rep., 318; 
Wagner v. Gibbon, 24 Fed. Rep., 135.) 

Section 1117, R. S., as amended, While recognizing the right of the 
parent to the services of the minor, confers no right in the minor to 
avoid his enlistment. See the cases cited above. 

In the Morr'isscv case the Supreme Court of the United States said 
that the provision of section 1116, R. S., 

is for the benefit of the parent or guardian $ '" '" but It gives 
no privilege to the minor '" • • an enlistment is not a con
tract only, but effects a change of status. It is not, therefore, like 
an ordinary contract, voidable by the infant • '" *. The 
contract of enlistment was good, so far as the petitioner is con· 
cerned. He was not only de facto but de jU1'e Il. soldier-amen
able to military jurisdiction. 

Whether tbe designation of the age limit of 16 years in section 1118, 
R. S., is such as to make the enlistment of the minor under 16 years of' 
age void or voidable by the minor has not been decided. On principle, 
the minor, if of sufficient capacity to render military service, shOUld 
not be permitted to avoid his enlistment obtained through his fraudu
lent statements as to his age. However this IDay be, if the minbr con
tinued to serve and receive pay after passing that age he-

acquires the status of a soldier like one who was enlisted wben 
over 16 years without the consent of his parents, and a court· 
martial has jurisdiction to try and sentence him to punishment 
for desertion, from which sentence he can not be discharged on 
habeas corpus on petition of himself or his parents. (Ell) parte 
HUbbard, 182 Fed. Rep., 76.) 

2. The statutes requiring the consent of the parent or guartlian of 
a minor to his enlistment (section 1117, R. S., amended by section 27, 
act of June 3, 1916) impliedly confer upon the parent or guardian the 
right to avoid an enlistment entered into by a ntinor under the pre
scribed age without the required consent, where the nvinor is not held 
for trial or plln'ishment for a nvititary offense. 

In support of this proposition see the cases cited under II, propo
sition 1. 

3. A parent or guardian with knowledge of the enlistment of a minor 
under the prescribed age and acquiescing therein for a consitlerable 
pe1"'iod, ma-y be held to be estopped from asserting the right to avoid 
the enlistment. 

In support of this proposition see Ex parte Dunakin (202 Fed. nep., 
290), whet"e it was held, quoting from tbe syllabi: 

Where a minor enlisted without the consent of his parent or 
guardian, and his mother, who was his surviVing parent, on 
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learning ot 'his enlistment .sb~rtly thereafter, diq. nothing tc 
repudiate the same or to secm"e his release, and testified that. 
she would have been recon'CiJed to it h:ad he remained in the 
Army and not deserted, hut tlw:t nifter his desertion she wanted 
to keep h.in~ out of the Army, her Rcts constituted an implied 
CC1llsent to hIs ·en:liirtment. 

4. .f1 minor fra.1tdulenny enlisting and remaining in t]/,tj S'ervice after 
atUri'l1.ing ·the legal fJ,ge of enlisJ;ment,f>r Ube 'age beyond which parental 
Gonsent is not required, thereby vaU-dtUes his enUstmen,t. 

In support of this proposition see the case of Ex p.arte Hubbard (182 
Fed. Rep., 7.6), where the court held, quoting the syllabus: 

A 11111101' enIristed in 'the Army -wIlen under the ·age of .1>6, who 
has 'contiuHed to serve ,and 1't!()eiV<e pay after passing that age, 
,acquires the status of a soldier like one who was enlisted when 
over 16 without the consent of his parents, and a cou-rt-martial 
has jurisdiction to try and sentence him to pmdshment for 
desertion, from which sentence he can not he discharged on 
.habeas corpus on petition of himself or his parents. 

LII. 

WHERE 'THE ,MIN,oR IS llELIJI FOR PlilNISHMENT. 

Neither the mi·rzor nor hi·s parent nor yua.rilian 'may avoid the 
enUstment where t1l:13 soldier is keld tor ·tria'l arunder 8e1ttence for a 
1IliJita~"y o,ttl!fWje. 

In 's1il:pport of -this ,pi'qp@sition see the cases cited :aBove under II, 
13'l'OI~oSivi'Otl 1, and a:1:!lo the following: In re KCbUf1nQln (41 Fed. Rep., 
876) ; In Te DonTfJ1tdorj (40 Fed. Rep., '148') ; In 're V08enrJW (37 Fed. 
Rep., 6(8) ; In re Dowa (90 Fed. Rep., 718) ; In re Miller (114 Fed. 
R.1:!p., B38) ~ United States v. Reaves, '(1'2e Fell.. Rep., 127); In 1'13 Les
san! (IS4Fed. Rep., 305' ; 'fiJi]) parte Anderson '(16 Iowa, '595) ; 1lIcOmt
oWyU(j's case (1()7 MaEs., 154, 17G') ; Inre 'Garver '(142 Fed. Rep., 623) ; 
In re 'Soo'tt (H4Fed. Rflp., 79,; lJiltfnf/7tam v. Booker (163 Fed. 
Rep., 606) ; Ex parte Rock (171 Fed. Rep., 240); Ex parte Hubbard 
(lS2Fed. Rep., 76); Ex pa4'W L6'wkowitil! ·(lG3Fed. Rep., 646); 
Dn'i'bed SiMesv. Wi;WffJ'rd(220 Fed, Rep., 291), 

The reasons given far 'tllesedecisfonsare 'l:hat the 'el'llistment of a 
minor in the Army without the consent of his parent or guardian 
required by section 1117, R. S., "is not void, but voiGlable only"; tlmt 
the soldier being not only de facto bnt de flwe ·a soldier, he is subject 
to the AJ:tiet€S of War and may cOlllm,it a military offense ;a:lld that if 
lre[d for tria~ or punishment for a m;jl]itary offense, the interests of 
the public ill the ·administration of justice are paramount to the 
right of the parent or guardian, and requil'e that the sol.<1i-er abide 
the consequences of his offense before the question of ,his dischar,ge 
will be considered by the court. In the Miller case ·(114 Fed. Rel)., 
842), thecoUl't supported its holding bi\' the analogy of ,a .minor held 
for punishment for a civil offense, saying: 
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The common law, unaided by statute, fully recognizes tlle 
parents' right to the custody and services of their minor child; 
but it has never been held that they could, by the writ of habeas 
corpus or otherwise, obtain his custody and his immunity when 
he was held by an officer of a civil court of competent jurisdic
tion to answer a charge of crime. His enlistment having made 
the prisoner a soldier notwithstanding his minority. he 1s 
amenable to the miUtCM"V late just as the citizen who is a minor 
is amenable to the civil law. The parents can not prevent the 
law's enforcement in either case * * '". 

The views here cited were approved in the Reaves case (126 Fed. 
Rep., 127), where upon full consideration of the authorities the Circuit 
Court of Appeals remanded Reaves, a minor, who had deserted from 
the Navy, to custody of the naval authorities as represented by the 
chief of police who had apprehended him. In the Car,,;er case (142 
Fed. Rep., 623), the syllabus is as follows: 

A minor under the age of 18 years who unlawfully enlisted 
in the Ai'my without the consent of his father can not be dis
charged from the service on a writ of habeas corpus sued out 
by his father so long as he is under arrest for desertion nor 
until he has been discharged from such custody or has served 
the sentence imposed on him by the military tribunal. 

In the Lewlwwitz case (163 Fed. Rep., 646), the syllabus reads: 

A minor who by misrepresenting his age has fraudulently en
listed in the Army without the consent of his parents llDd 
thereby subjected himself to punishment under military law will 
not be relieved from such punishment by the civil courts by 
discharging him on a writ of habeas corpus on the application 
of his parents, even though the military prosecution is not 
instituted until after the tcrit was issued. 

This was followed by the unaI'.imous opinion in the Circuit Court 
of Apeals in the Love case (United States v. Williford, 220 Fed. Rep., 
291), in which the court expressly approved the view stated in the 
Lewkowitz case, quoting section 761, R. S., relating to procedure under 
writs of habeas corpus, which reads as follows: 

The court, or justice, or judge shall proceed in a summary 
way to determine the facts of the case by hearing the testi
mony and arguments and thereupon to dispose of the party as . 
law and justice require. 

The court added: 

Law anel justice do not, in our opllllOn, require Love to be 
withdrawn from the military authorities and relieved of liabil
ity for his offense in favor of his mother's right to his custody. 

By act of July 27, 1892 (27 Stat., 278), "fraudulent enlistment and 
the receipt of payor allowance thereunder" was made a military 
offense, punishable under the sixty-second article of war. The offense 
is now defined in article 54, revised Articles of 'War, approved June 
4, 1920 (41 Stat., 800), which provides that the offense" shall be 
punished as a court-martial may direct." A minor who procures his 
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enlistment by willful misrepresentation or concealment as to his quali
fications for enlistment commits this offense, and the statute authorizes 
his punishment therefor. In general, it may be stated that where a 
minor has committed a military offense the interests of the public in 
the administration of justice are paramount to the right of the parent 
and require that the soldier shall abide the consequences ot his 
offense before the right to his discharge be passed upon. The soldier 
should not be allowed to escape punishment for his offense, even 
though his parents assert their right to his services. A. minor in civil 
life is liable to punishment for a crime or misdemeanor, even though 
his confinement may interfere with the rights of his parents; and the 
above authorities clearly apply the same rule to a minor held for trial 
or punishment for a military offense. 



APPENDIX 23. 
[Sheet 1.] 

WAR DEP~TMEN1'. WAR DEPARTMENT. 
Fann No. 83Il. z ~ c:'"f'I po " ~ ~ 

t;jt;:;PUBLIC VOUCHER. Z-~ p
~'1i'
Ei ..
5' ~ 
"" g
0 ..COMPENSATION, CIVILIAN WITNESS. Sll:l 
" 0
fl ~Appropriation: Pay, etc., oj tM Army, 192 .. 

It. g 
THE UNITED STATES To ..•.•.•••.•..••.•••••••• , DR. R 

Address: .••...•...•••.••••••...• 

'Ohjeet I u. S.
Amount~ notations.Symbol. 

For mileage as a witness lrom .•.••••. to and
 
return, being miles, at cents per mile
 . 

For allowance as a Witness wbile in attendanc&
On a court-martial at . 
Giving deposition at . _ _ lor use belore a court

martiallrom ... "'J 191 ,to , 191 ,as per 
certificate hereon, .. -. days, at $ _ per day .. 

TOTAL .. 

I CERTIFY that, as stated above, I attended as a witness for the period named, EXAMINED 
lIud as such tbe travel between the places named was required. BY 

(PAYEE) . 
(Do not sign in duplicate.) 

(Account to be completely filled in before certification, and no a.lteration or erasure to be 
made thereafter.) 

I CERTIFY that •.•••....•••••• _, a civilian not in Government employ, 
has been in attendance from •••.•.•..... , 191 ,to , 191 . 

as a material witness before a .••... court-martial duly 1 
inclusive, convened at this place, giving deposition for use of a and

{ 
court-martial convened under attached orders, 

that he was duly summoned thereto from •••••••••• _ •••••••• J and was 
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not furnished traRsportation by the Government for any portion of the 
journey. 

PLACE, ••••••••••••••••• 

DATE• ••••••••••• , 191 
(Title.) 

Paid by check No.••.... , dated , 191 ,of ......•.•.....•• 
on ...••.....• in favor of payee named above for $....•. 

OR 

Received •.•...... , 191 ,of , IN CASH, the sum of ..•.•.•• 
dollars and •••.•. cents, in full payment of the above account. 

$ .••• 

(Thi8/orm to be U8ed ~lyJor payment oj civilian witnesseB 'lWt in Government 
,mploy.) 
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[Sheet 2.] 

WAR DEPARTMENT. zWAR DEPARTMENT
Form No. 338. ~ 

~ 

Ii 
tj 

"
<:PUBLIC VOUCHER. ~~. 0 

S
COMPENSATION, CIVILIAN WITNESS. .. Jl III 

z 
f'O~Appropriation: Pay, etc., oj the Army, 192 EBl>
!~ III 

THE UNITED STATES, To .•.••••••• _•••.••••••••. , DR. .~ 

g
Address: ...•.•.•••.•...•.•.. 

2. 

Object U.S.Amount.symbol. notations. 

For mileage as a witness from..•.•.••.. to ••••....and 
return, being ...... miles, at ...•.. cents per mile........•....••. 

For allowance as a witness while In attendance-
On a court-martial at . 
Giving deposition at ..•for use before a court'martial 

from 191 ,to .......•.. ,191 ,as per 
certificatehereon, days, at $.•.... per day .....••.....•. 

TOTAL•••••••••••••••• 

EX.ullNBD 

·llY 

MEMORANDUM VOUCHER.
 
(To be filled in and retained by paying officer.)
 

Voucher certified by .......•.••...•.•.•.•.•.•.......•......••.......•.•
 

Voucher approved by _•••••.•••...............•
 

Paid by check No , dated , 191 • of . 

on .... _•.•.....• in favor of payee named above for $ .•...• 

OR 

Paid in cash •.•....... by •.•................. dollars and. _.... cent.'! 
(Date.) 

Funds derived from check No on .....• 

$ .••••• 

(This form to be used only for payment oj civilian witnesses not in GOl'crnment 
employ.) 
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APPENDIX 24. 
[Sheet 1.] 

WARIo~~~~~NT. WAR DEPARTMENT. z 
"Approved by Comptroller 01 

Treasury July 25, 1919. .~ 
t:1 

REIMBURSEMENT OF TRAVEL EXPENSES. 

PUBLIC VOUCHER. ~. < 
0''''' 0 

l:' = l:' 
~ .. g-O> .. 

5'0 .. 
"".Ft 

... 
0 .. Z 
lOll' P 

Appropriation: .........•.• Item No. .... $ ...• 
Appropriation: .•.........• Item No. .••• $ ...• 

o Q,.. 00

" S 
::t 

Appropriation: ........• Item No. •••• $ ...• g 

THE UNITED STATES To .....•... , ...• ,., DR. 
g, 

Address: . 
t:1 
If 

FOR REIMBURSEMENT OF TRAVEL EXPENSES incurred in the d1s-
charge of official duty from ••.•...•.•.. , 19.., to ••....•.•... , 

DIFFER
ENCES. 

19.., under written authorization from the •.••••..... _, dated 
••.......• _.,19 .. , a copy of which I, as per item
ized statement on reverse hereof4" , . 

AMOUNT CLAIMED, $ _ 

I DO SOLEMNLY * that the above account and EXAMINED BY 

statement on reverse hereof are true and correct; that the 
distances as charged have been actually and necessarily 
traveled by me on the dates therein specified; that the 
amounts as chalged have been actually paId by me for 
travel expenses; that no part of the account has been paid by the United 
States, and the full amount is due; that all expenditures included in said 
account other than my own personal travel expenses were made under 
urgent and unforeseen public necessity, and that it was not, for the reasons 
stated herein, feasible to have such expenditures paid directly by a 
disbursing officer. 

(PAYEE) 
(Do not sign in duplicate.) 

Subscribed and t " ' to before me at ,., , , this 

••. ,., .• '.', day of ., .. " ,., .• , •• " A. D. 19 .• 

• Swear or affirm. t Sworn to or affirmed. 

21358°--20----43 669 

http:A.D.19.�


APPENDIX 24. 

I CERTIFY that the person rendering this account was traveling on public 
business under proper authority, for the period covered by this account; 
that I believe the expenses were necessarily incurred and paid as stated; 
and that I have examined the account which is hereby approved for $ . 

(Title.) 

Paid ,by ch-eck No•••••••••••• dated. 19 .. , for $0' 00 •••••••• 0' 

OR 

0 ••• ' 0 0 ••• 0000 ••• 0Received •.. '" .. 19. 0 ,of .. ••• 0. in CABE[, the sum 
(Date.) 

of. _. _ .dollaraand •••••• cents, in full paym.entof th.eaboveaccount. o ••• _ 

(Donot signln 4upliC:l!~e.) 

Sub Amount. DifferencesDate,19.•. _' StatJ3UlentoLe:x;pel1ditures. voucher No. 

.... a O' , _ • ..; .",-  _ .. - ~ , ~ 

I·········1···· --_. __ -. .. 
_. __ - , _ , ~~~ ~. 

- MEMORANDUM OF TRAVEL PERFORMED UPON 'l'RANSPOItTATIOlf 
REQUESTS. 

No. of 
Date of 
travel. 

tr6Dspor
tation l"rom- TJ) Via R. R. Amount. Differences. 

request. 

••• ~ •••• ~ .6~.66••• ~ 4 ~ .. ~.~ ~.: ••• ~~ •• "",,~ •• ~_ ••••• ~ •••• ~ ~ • 

..........
 •••• ~ 6 6 6 ~.~ •• ~ ••••• ~ : ••• ~6 6 6.66. 
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[Sheet 2.] 

WAIt DEPARTMENT WAR DEPARTMENT. 
Form No. 350 

..... ppro'-ed .byComptroller of 
'freasury July 25, 1919. 

PUBLIC VOUCHER. 

REIMBURSEMENT OF TRAVEL EXPENSES. 

Appropriation: •.•••••...•• Item No. $...• 
Appropriation: Item No. $ .. 
Appropriation: Item No. $ . 

THE UNITED STATES To , DR. 
Address: . 

For reimbursement oJ travel expenses incurred In the discharge 01 
officialduty Imm ,1-9 .. , to __ , 19_., under 
writtenauthorization from the _ _, dated _ , 

19.. , a copy of which is as per itemized statement on 
reversehereaL 

TOTAL, S 

. 

DIFFER· 
ENCES. 

MEMORANDUM VOUCHER. 
. 

1 EXAMniEP
j nY

(To be filled In and retained by payi~ officer.) 
I ...... ·· .. ·· 

Voucher certified by ~ __ .. 

Voucher approved by . 

Paid by check No , dated , 19 .. , for $ . 

Paid in cash 
,(Date) 

dollars and •••••• cents. 

by 
OR 

, 
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(Reverse side o{ Sheet ~.) 

Date, Sub
Statement of expenditures. voucher Amount. Diflerences. 

19 .••• No. 

.........
 - . 

MEMORANDUM OF TRAVEL PERFORMED UPON ~RANSPORTATION 
IU:QUESTS. 

No. of 
Date of trans From- To ViaR.R. Amount. Differences.travel. portation 

request. 

... 0 _ _0 . 
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nAP. DEPARTMENT 
Form 33.5. 

Approved by Comptroller of Treasury
July 25,1919. 

WAR DEPARTMENT. 

PUBLIC VOUCHER. 

PERSONAL SERVICES. 

Appropriation:............ Item No.. . .. $ .•••
 
Appropriation: ........•••• .Item No ...•• $ .•.•
 

THE UNITED STATES To , DR. 
Address: .......•....•.•....• 

Date. 
Num· 

Character ofservices. ber of Rate. Amount. 
From- To- days. 

For . 

Under authCrity of.. . 

Dated , 19..•••• 

Per attached eertified statement, Form 
3350, which is hereby made a part of this 
voucher whenever used. 

Less deduetion for . 

NET AMOUNT OF TIllS VOUCHER . 

I CERTIFY that the above billis true and correct I and that payment thereof EXAMTh."'ED 
has not been received, or (that I am not related to tne patient named on certifi
cate). BY 

(Do not sisnin duplicate.) , . 
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I CERTIFY that .•••.•••••••....... was employed by me as a repol'ter 
for a .............•...... , under the attached authority, and that the 
account for his services as stated is correct. 

(Official title.) 

ApPROVED for $ ....•..••• 

(Title.) 

Other certificates not applica
Date._ ,19 _ 'We ·to -reporter ·are omitted. 

Paid 'by check No..•....•••. ,dated.......•...•. , 19. _, for $ .•..•.•.••
 

·O-R 

-Re.ceived ....•......• , 19 .. , of .•.. _.•.••..•••.•..• , in CASH, the Bum 
:of . '.' _••••• dollarsJl.nd ~~_'~" l!.ents, infull.payment,oHhe.a.bove account. 

(.DD UDt1lign in·.duplicata.) 

$, ••••• 
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WAR DEPARTME~T. (Sheet 2.)
("orm 335. 

Approved by Comptroller or Tre.nsury 
July 25, 1919 

WAR DEPARTMENT, 

PUBLIC VOUCHER. 

PE:RSONAL SERVICES. 

Appropriation: Item No . •..• $ ...• 
Appropriation: Item No . •••• $ ...• 

THE UNIl'ED STATES To .....•.•...•.•...•••.•.. , DR. 
Addri\Ss: .••••..••••.•••••••. 

Date. 

Cuaraeter 01 sen-Lees. ~e~~i IRate. Amount. 
Fr om-I To- days. 

For , •••• 
Under authority or . 
Dated ...............•.•.. , 19.... . .. 
Per attached certified statement, Form 

335a, which is hereby made a part or thIS 

voucher whene"er used. . 'j" . 
Less de:luetion lor ".....•.. ~= 

NE~' AMOUNT OF THIS VOUCHER •••."•••••••••••.•.•...••.•.••••• 

EXAMINED IlY 
MEMORANDUM VOUCHER. 

(To be filled in and retained by paying officer.) 

Voucher certified by.•.•..•••• '" ..•••••.•••.••...•.••••..•..•.•..• , .••
 

Voucher a.pproved by•••••••••••••••••••••• " '" •••••.•..•.....• , .• , •••
 

Paid by check No•••••••••••• dated ••••••••••••• 19 ..•.• for $. '" ..•• 
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WAR DEFARTMENT,
 
Form 335-A•
 

.A pproved by Com:EtrOIJer of Treasury

July 5, 1919.	 0

1-3 

0' 

WAR DEPARTMENT.	 ; '" c 0 
<: 

., '"' ---	 tT" l!l'" 
'"P- o

z
STATEMENT OF PERSONAL SERVICES. n

o 

---	 0
"J 
... 
13RENDERED AS SHOWN IN DETAIL BELOW. 
'" '" 

(1)

Date.

From- To-
19- 19-
---

THE UNITED STATES To •••••••••.•••••.•••••••• , DR. ?'

(4) (5)

Rate. AmOM!.



(2) (3) 

Character ofservices To whom rendered. 
rendered. Disease or disability. 

(This statement must be completely made out by payee before certification 
and attached to voucher. There must be no alteration or erasure.) 

I CERTIFY that the above statement is true and correct, and that the 
amounts are the customary charges and not excessive. 

See reverse side for information. 

INSTRUCTIONS FOR PREPARING STATEMENT ON FORM 335-A. 

This statement must be made in duplicate, showing in detaiI
Column I.-Inclusive dates of services. 
Column 2.-To whom the services were rendered, giving rank, com

pany, regiment, or organization, where necessary. 
Column 3.-Character of services. If for medical attendance of any 

kind, or nursing, state necessity lor such services, 
also kind of disease or disability; if for clerical, tech
nical, or professional services, state classification; if 
for court reporting, give number of hours or number 
of words in hundreds. 

Column 4.-Rate of pay for services when on per diem basis; per 
hour or per hundred words if for official reporter. 

'Column 5.-Total amount of compensation. 
If this voucher is for payment of reward for apprehension and delivery of 

deserter or escaped military prisoner, so state in column 2, and give full 
name of deserter or escaped prisoner, also company, regiment, or organiza
tion in column 3. 
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REPORT OF INQUEST. 

------, 
---,192-. 

[<'rom: -.---- summary coul't-martiaI. 
To: Commanding officer, 
Subject; Report of inquest over body of ---, deceased. 

1. Pursunut to your letter (or, your oral instructions) of ---, r 
dewe<l on tile --- day of ---, the body of ---, found dead 
nt this post, and have examined the following witnesses, whose testi
1l1011y is appended to this report: 

2. I~rorn a view of the body and from the evidence before me r find 
that at or about ---m., on the --- day of --- (or, on or about 
tlie --- day of --- ), ---, a --- of ---,--- Regiment 
of --- (or, a civilian), died a natural death (or, committed sui
cide; or, was accidentally killed in manner and circumstances liS fol
lo\\'s; or, was killed by --- or by some person or persons unknown, 
in manner and circUDlstances as follows: (or otherwise, as the case 
IlliIy be). 

------. 
------. 
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IRREGULARITIES AND ERRORS IN COURT·
 
MARTIAL TRIALS.
 

The following list gf ll'regulllJrities and errors In records of pl'oreoo
Ings before courts-martial is not intended to be complete or exhaustive. 
It is appended for the purpose of pointing out those irregularities and 
errors that have been most common, and of specifically warning 
against them. Most of the irregularities and errors contained in this 
list result from carelessness or oversight. No attempt has 'been made 
to classify them. Some of themal'e not serious; 'bnt they should not 
occur. 

1. Th~ record .is ngt accompanied by the order referring the case to 
the court for trial. 

2. The record shows that the accused was tried by a different court 
from that to which the case was referred by the convening authority. 

3. No r,eportpf investigaticn of the.cbargesaecampanies the record. 
4. Chat;ge sheetmissiBg.
 
.5. Allgtmen.ts not Bntered .on charge sheet.
 
u. Record not briefed on back,as requir.ed by Appendix 10, M. C. M. 
T. Index incomplete .01' not .1n pr.oper forro. 
8. Army flerlal number of accUBedomitied. 
9. Val'iance between Army serial ,number J)f ,ac.cuBed as shown in the 

charge sheet and as shown in the record of trial. 
10. Variance in initials or names of members of the court, the trial 

judge ad,'ocate., assistant trial judge advocate, defense counsel" 
assistant defense counsel, or witnesses, in different parts of the record. 

11. The record showS' that an officer who had officially recommended 
that the accused be tried by court-martial sat as a member of the court 
by which the accused was tried. 

12. The record shows that an officer who subscribed the charges sat 
as a member of the court by which the accused was tried. 

13. The record shows that a member of the court who testified as a 
witness for the prosecution continued to sit as a membel' of the court. 

14. Variance in rank of members of the court shown In diffeeent 
parts of the record, without any copy of, or reference to, any order 
showing chauges in rank. 

15. The record does not show that the accused was informed of his 
right to demand n copy of the record of his trial, or that he was asked 
whether or not he desired a copy thereof. 

16. No receipt of the accused for a copy of the record of trial, or 
affidavit of delivery of it to him, is appended to the record. 
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17. The ,l'ecoi'd idoes ,not show :tllllt a .member of the court 'who was 
challenged withdre.w rwhen .the vote on the challenge was taken by 

th.e -court. . 
18..1'he .rellord does not show that,tbe.order ll;ppointing thecoud:and 

euch amendatory order was read to the accused, 
19. The 1'ecord does not D.ffirnw.:tiv.ely ·show that ·the .accused was 

afforded the right to challenge cllch member of the court (including his 
:right to .one peremptory challenge) . 

.2.0. The ·record shows that an ,0ffiGer sat as :ll member 0f the cOUlit 
without apparent authority, 1. c., the record contains .no order .detailing 
him as such. 

21. The record does not·show that.all members of the.court, the trial 
judge advocate, theassistaut trial judge advocate, therepol,ter,and 
the interpreter were sworn. 

.22. Offenses ,charged under w.rong Articles of War. 
23. One or more spe.cifications constitute ,UlmeCeSS3:J:Y ..du.plication ..of 

:charges. 
24. The ,nailleof the person signing the charges is not shown by the 

record. 
25. 1'he oath to the charges is not copied into there.eord, 
26. The grade and organization of the person signing :the.charges.are 

not shown b~ the record. 
27. The words" officer :preferriI1gcharge," .01' " b.y ,order of " e. com

manding officer, or other unnecessary or prohibited words, .are .used.in 
connection with the signature of theperson.signing the,charges. 

28. The :record does not show that ,the .accused entereu.·aseparate 
plea to each charge and specification. 

29. The pleas a! the accused are ir·regular in f01'Ill.,e. .g., "not guilty 
of desertion, but guilty of absence without leave." 

30, The record does not show that the accused ,was ,properly ..or 
sufficiently instructe«;lin reglU'u.to the effect of a plea .of gui.l1;-;r and ,the 
maximum penalty for .the offenses charged. 

31. In a proper case, i. e., one in which the accused makes a .sta.te
ment inconsistent :with .his plea .of guilty, or qualifies ,his ;plea of 
,guilty, the record does not show that the court ordered ,the ,.accused:s 
plea of .guilty chaIlged toa ,plea .ofnot .guiLty. 

32. The record does not show that the paragraphs of the Manual ,for 
Courts-Martial that set out the ,gist of the off.ense or offens.es chaI;ged 
against the accused were l'£.ad to .the ,£ourt ,j'~y the ida! jUdge :ad,vo.cate,; 
or does not specifically show which paragraphs or parts of paragraphs 
were I'ead; or shows that the wrong paragraphs were read, 

33. The record fails to show that each witness was sworn. 
34. The record does not show that, before testifying, each witness 

for the prosecution was required by the trial judge advocate to 
identify the accused, as required by paragraph 250, M. C. M. 

35. The record fails to show that the accused is a person subject to 
military law. 
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36. The record shows that a witness was recalled and permitted to 
testify without being reminded that he was still under oath. 

37. Clearly improper evidence admitted by the court, e. g., the ad
mission of a confession without propel' foundation, or the admission 
of a deposition in a capital case. 

38. The record does not show that the court ruled on an objection 
to evidence. 

39. Tile record fails to show that the law member (or the president 
of the court) explained to the accused his rights as a witness; or that 
he did so properly. 

40. The record does not show that the prosecution rested. 
41. The record shows that the trial judge advocate made use of 

improper argument, e. g., that he commented upon the failure of the 
accused to testify in his own behalf. 

42. The record does not show that the court made any findings 
upon one or more of the charges or specifications. 

43. Tile findings of the court are not in proper form, e. g., "not 
guilty of desertion, but guilty of absence without leave." 

44. The record shows that evidence concerning previous convic
tions of the accused was read to the court before the court's find
ings were made. 

45. Although the trial judge advocate was present at the trial, the 
record is authenticated by the assistant trial judge advocate, and con
tains no statement that the trial judge advocate could not authenti
cate the record on account of his death, disability, or absence. 

46. Interlineations or corrections in the record are not initialed by 
the trial judge advocate or by the person by whom they were made. 

47. Exhibits missing from record. 
48. A specification is incomplete or legally insufficient because of the 

omission of some necessary allegation, e. g., the allegation that the 
act described was committed unlawfully 01' feloniously, or because 
it does not allege every essential element of the offense sought to be 
charged. 

49. The record fails to show that the accused had (1) no evidence 
(or no further evidence) to offer, or (2) no statement (or further 
statement) to make, or (3) no argument (or further argument) to 
offer. 

NOTE.-Thls appendix should be included In the courses of instruction in 
the Manual for Courts-MartinI at officers' schools. 
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[References are to paragraphs, except that the letter "p" Indicates page, 

"A. W.. ' indicates Al1:icles of War, and" App." indicates Appendix.] 

It being Impossible to index every paragraph In every possible logical place, 
the Index aims to be as specific as possible. Consult, therefore, the more 
specific heads--e. g., for Depositions, look under" Depositions," and not under 
.. Evidence!' 

Abandoned property. (S6e Property.) 
Abandoning or delivering up command: 

Analysis and proof of offenses 
Definitions and principles 
Forms for specifications 

Par. 
425, p. 377; A. W. 75 

425, p. 378 
App. 6 

Abandonment of wife and children: 
Wife may testify against husband accused oL___________ 228 

Abatement, pleas in. (See Pleas.) 
Abbreviations used in Manual for Courts-MartiaL____________ xxvii 
Absence: 

Of appointing authority, who may act during 369; A. W. 46 
Of area or department commander for any considerable 

period, effect_________________________________________ 18 
Of member of court-martial

~xcuse, report____________________________________ 85 
Procedure upon his return____________________________ 98 

Absence with leave: 
Of area or department commander, effect on appointing 

powers_______________________________________________ 18 
When converted into absence without leave because of civil 

arrest________________________________________________ 412 
Absence without leave (s6e also Desertion) : 

Analysis and proof of offense 412; A. W. 61 
As joint offense, proof necessary_________________________ 69 
Definitions and principles_______________________________ 412 
Finding of, on charge of misbehavior before enemy______ 300 
Forms for specifications App.6 (26-28) 
Ignorance of detail as defense for not reporting____________ 283 
Interrupts execution of sentence_________________________ 401 
Method of finding or pleading, on charge of desertion_____ 298 
Methods of proof of, enumerated________________________ 284 
Morning report, entries in, as proof oL .:___________ 284 
No statutory intent described in A. W. 61 nor to be alleged_ 281 
Periods of 24 hours equtll 1 day__________________________ 412 
Presumption of continuance and of intenL______________ 284 
Proof of, establishes corpus delicti of desertion 225(c) 
Routine duties missed during, not separately pullishable_____ 66 
Time lost to be made good 38 (note) ; A. W. 107 
Trial for desertion after trial for 149 (3) (e) 
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[References are to paragraphs, except that the letter .. p" indicates page. 
.. A. W." indicates Articles of War, and" App." indicates Ap[lendix.l 

Par. 
Abuse, defined______________________________________________ 438 
Accomplice (see also Conspiracy) : 

Acts and statements, when admissible against each other_ 217,224 
Confession as ground for pardon or milder punishmenL___ ZIti 
MI!st first waive his privilege before testifying____________ 217 
Nolle prosequi, to secure testimony oL 217(notes) 

Account, books of: 
Use; conditions, refreshing recollection, authentication, 

originals_____________________________________________ 244 
Accounts, proof of__________________________________________ 237 
Accouterments. (See Military pl'operty.) 
Accused. (See also generally througlwut in(lex the 1l:wre 8pe

cijic titles) : 
Army serial number should be adduced at triaL p. 605 (22); 

p. 621 (note 7) 
Arrest. (See Arrest.) 
As witness for I>elf, failure to take stand ean not be com

mented on__- 214(c) 

As witness for self, noted in record 357 (b) (28) 
As witness for self, scope of crol>S-examination - - 214 
As witness for self, status like any other witness 214(a) 262 
As witness for self, statute permitting cited______________ 214 
Asked as to desire to have defense counsel act____________ 108 
Character of. (See CharadeI' evidence.) 
Charges. (See Charges.) 
Civil authorities, delivery to; when required, penalty

for refusaL 35, 424; A. W. 74 

Confession. (See Confessions.) 
Confinement. (See Confinement.) 
Confronted with witnesses, when to be 165; A. W. 25 
Considerations respecting, in determining place of con

finernent 342,342a 

Copy of record for; inqUiry, receipL 117, 366 (b) 
Counsel. (See Counsel; Defense counsel.) 
Court-martial has no control of person of, except in 

its presence -------------------------__ 47(c),87 
Cross-examination of witnesses, opportunity for, noted 

in record --- 357(b) (30) 

Examination by medieal board, when proper_____________ 76c 
Explanation to, of right to testify or make state

menL 215, 357(b) ; (34) ; App. 9, p. 610 
Freedom of expression in statement to courL____________ 291 
How described in charge and specificatiol1 74(b) (h) (i) 

Identineation-
Care requisite; specific modes enllmerated__________ 250 
Elements, care if disputed 223 (a) 
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Accused-Continued. 
Iclentiiication--Continued. Pat'. 

Pl'io'l' to trial by witness of greatest value 223(a) 
Q.uestions ,by trial judge advoca-te toestahlish p.605 (22) 

Informing eO~1rt as to member being accuser or witness____ 129
 
Insanity. (See rnsanity, -ete., of .accnsed.)
 
Interviews with counsel permitted____________________ no
 
Investigatio.n of chal:ges, rights upon, in gellel'ul_________ 7Ga
 
Irons, not ordinarily to be tried in ---___________ 88
 
·.Officer ba'ving .eUS'tocty or command responsible fOL 47('b,c)
 
Pleas. (See Pleas.)
 
Pr.esence at open 'sessions ;to :be 'shown in Tecord__ 8iii, 357(b~ (11)
 
Presence or absence at proceedings in revision__ 852, S57o(:\) (11)
 
Pr0ce,aure where .not testif;ying ,01' making' s:t'a,tenl'enL :215~ App.6
 
Refusal to j)'leacl, procedure 155; A. W. 21
 

Self·,CrlimiM.·tiOcn. (See Seif-erimilllati@)l,)
 
Triail judge':advocate has no control of pcl·son(ilL 47(l»
 
Uniform to ,be :worn at 00:1111:__________________________ 82
,Vhere seated in ,co,unt__________________________________ 83 
Witnesses requested lilY, d,utiesofdefen.se 'C0,aJitseL________ 161 

Accuser: 
Challenge, ground fo1' 1-21.125 

C0nv,ening authority as; discussed, 2:8 defeuoo. prl'>'ced'Jir-e_ .11.22 
Convening authority.of,generalor special 'Cli>1ilTt ,can i'ilot >I!le_ 14,21 
Counsel for, should be allowed in court 'of inquirif 463 
Form for affidavit on charge sheeL :A:pp.5. 1J. -561 
Ineligible as member of ,general or speeial CO}wt-lJiI"lff 

tioaL ,6 CaL 129; A. W. 8, 9 

1\:rember as; ineli,gible, ma~ing fact known.. eXCllse_ .129; A.. W. 8, 9 
l\1emberas, question of fact; invalidity 'lilf Jll'.oceedin,gs____ 130 
Member si.gning and swearing to chuJ.:g-es; fl'r.008litlll'e_______ 130 
Trial judge advoc.ate as, r.elieL________________________ 102 
Where only ,iilffieer present ·with eommlllld, as .summar, 

court 6(1fi) A. W. 10~ 

ACQ.uittal; 
Announcement in open ,c0lll'L_________________________ 832a 
At dose of prosecution's case; procedure___________ 158c 
Former, forsMOC .ofJ'ense, hiilW ]}l.ov.iill____________________ 274 
General principles llpp1l:cable to findings__________________ 297 
" Guilty without criminality" equivftl-en-t t(L_____________ 303 
Joint ,ebaJ.:ges.; procedure where a,ls.acol1vietion____________ 301 
Nolle prosequi is not equivalent to________________________ 158 
Not a" sentence" nor approved, confirmed, or e,isappr@vea_ .372{ib) 
On [ackof .requisite 'n1tnlber <Jif 'vo-1~ jJe<I:uired for ,conviction 294 
PrivHeg,e ·of .self-orimination ceaaesupon '233 (a) 
Record, general .and special courJ:s-lllUl'tiaL 257.(-b~ .(46),358 
Record, summary court-martiaL 351 (i), 363 
Release from confinement 01' arrest upon 332a, 371 
Return of record for recons:deration prohibited 352,872; A. ·W. 40 
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[References are to paragraphs, except that the letter co p" indicates page, 
.. A. W." indicates Articles of War, and .. App." indicates Appendix.l 

Acting judge advocate: 
Oaths for administrative purposes may be administered Par. 

by 138(b); A. VV.114 

Powers of notary public or consul in foreign places where 
Army serving 138 (b) ; A. VV. 114 

Action by reviewing authority. (See Reviewing authority.) 
Additional charges defined; when tried separately; when tried 

with original charges______________________________________ 73 
Adjournment of court-martial: 

Duties of trial judge advocate during or at close of triaL_ App.8 
Power of general or special court-martial to adjourn_______ 81 
Records of general and special courts to show 357(b) (52) 

Adjutant of a command: 
Oaths for administrative purposes may be administered 

by 138(b) ; A. VV. 114 

Powers of notary public or consul in foreign places where 
Army serving -------------------- 138(b); A. VV.114 

Adjutant General, The. (See The Adjutant General, reports to.) 
Admission against interest (see also Confessions) : 

Distinguished from confession; examples_________________ 226 
On statement of accused, how far considered______________ 292 

Admonition: 
As disciplinary punishment, proper ~ __ 333; A. VV.104 
By president of court-martial to members_________________ 86 
Legal sentence for officer ~____________________________ 310 

Advising desertion: 
Analysis and proof of offense 410; A. VV. 59 
Capital offense in time of war; any other punishment in 

peace 41; A. VV. 59 

Definitions and principles________________________________ 410 
Forms for specifications App.6(23) 
Lesser included offense in desertion______________________ 377 

Aero squadron, when a detachment for disciplinary purposes___ 28 
Affidavit (see also Oath) : 

Not admissible as deposition unless expressly consented to_ 269 
Person making' in general court-martial charges named in

record 357(b) (19) 

To charges and specifications; who may administer; form, 
75, 75 (note) ; A. VV. 70; App. 5, p. 561 

To charges, copied into record____________________________ 64 
To charges, forms on charge sheeL App. 5, p. 561 

Affinity as ground for challenge_____________________________ 121 
Affirmation (see also Oath) : 

Closing sentence of adjuration in oath omitted iLl 132; A. VV. 19 
Oath includes, where affirmation autborized in lieu of

oath 443,p.434 
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Par. 
Affray, lesser included offenses; assault and breach of peace__ 377 
Agreement, fraudulent. (See Conspiracy.) 
Aider of defective specification______________________________ 158a 
Aiding desertion. (See Assisting desertion.) 
Alaska: 

Double jeopardy rule in____________________________ 149 (3) (d) 
Fees and mileage of civilian witnesses in 185 (b) 
Trial in either civil or. military court in, bar to trial in 

other for same offense 149(3) (d) 

Alias, how pleaded_________________________________________ 74 (i) 
Allotments: 

Compulsol'J' (Class A) may not be detained or forfeited___ 811 
Voluntary (Class B) may not be detained or forfeited_____ 811 

Alternative pleading improper 74(c) 

Ammunition: 
Casting away; offense stated, prooL 425, p. 380; A. W. 75 
Casting away; form for specification App. 6(57) 
Wasting of, offense stated, proof 434; A. W. 84 
Wasting of, form for specification App. 6 (74) 

Ammunition train, when a detachment for disciplinary purposes _ 
28 

I 

Amnesty (see also Pardon) : 
Evidence of, as basis of plea in bar; how offered, other evi

dence________________________________________________ 273 
Privilege against self-crimination ceasing on 233(a) 

Appeal: 
From courts-martial to civil courts not permitted 33,33a 
From disciplinary punishment; effect, contents, procedure_ 333, 

335; A. W.104 
From disciplinary punishment; no witnesses heard________ 335 

Appointing authority (see also Reviewing authorit.y). 
Absence of law member, can direct to proceed in__________ 85 
Action as to offenders against laws of community__________ 35 
Adding to membership of general court-martiaL 7(a) (note 1) 
Appointment of law member 81, 89(a) i A. W. 8 
Appointment of medical board; action thereon____________ 76c 
Appointment of trial jUdge advocate, defense counsel, and 

their assistants _ 81 
Arrest of officer without charges, report to _ 50 
As "accuser" or .. prosecutor"; discussed, as defense, pro

cedure 17,22 

Authority to add members to general court-martiaL 7(a) (note3) 
Authority to add members to special court-martiaL_______ 7 (b) 
Change of membership of court during trial, power oL___ 93 
Consults staff judge advocat" on questions raised by trial 

judge advocate_______________________________________ l58d 

21358°--20 44 
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[References are to parngraphs, except that the letter "p" indicates page, 
"A. W." indicates Articl~s of War, and "App." inuicates appendix.] 

Appointing authority-Continued. P-ilr. 

Continuances, authority for, may be asked oL_____________ 139 
Designates first time and place of courts-martiaL_________ 81 
Duration of power to appoint general courts-martiaL_____ 18 
Final decision on availability of military counseL________ lOS 
For courts of inq \l iry 447-449; A. W. 97 
For general courts-martial, who may be 14-16; A. W. 8 
For special courts-martial, who may be 21; A. W. 9 
For S'Ummary courts-martial, who may be 25; A. W. 10 
Insanity, etc., of accused raised at trial, duties____________ 219 
Juflicial notice of orders appointing special or summary 

courts_______________________________________________ 289 
Limitation on pO\yers over courts-martiaL_______________ 20 
lIlay refer any case to a special court-martial; purpose of 

article 41a; A. W. 12 

Membership of general court shoulc1 be an odd llumlJec __ 7 (a) 
(note 1) 

Membership of general court usually kept near mini
rnunL 7 (a) (note 1) 

Power dependent on command or duty, not rank 18,19,23 
Rank, may order trial by juniors to accused ilL_ 12 (a) ; A. \1'1.16 
Records of geueral court-martial, how disposed of by 367(a) 
Records of general or special court forwarded to 366(a) 
RecordR of special courts-martial, how disposed of by 367(b) 
Records, receipt, or affidavit as to delivery to accused for

'Yarded to 3GG(b) 

Selection of best qualified officers for courts-martiaL 6 (c) ; A. \V. 4 
Use of terlll for" reviewing authority "___________________ 369 
Variance, directions as to continuing case showing_______ 15Sb 

Appointing orders, judicial notice oL 14 (note 1) 
Apprehension of accused persons, duty of commanding officer 

ill aid of civil authorities; penalty for refusaL 424; A. W. 74 
Appropriation of property. (See Property.)
 
Approval of sentence. (See Sentence.)
 
Approving authority (see also Confirllling authority; Reviewing
 

authority). 
Power to confirm sentence 378; A. \V. 49 
Heview of cases under A. "V. 50t, dutles in connection with_ 399a 

Area, corps. (See Corps area.) 
Arguments to court: 

By accused, trial judge advocate and counsel for accused___ 293 
Freedom of expression; limitations____________________ 291 
Statements of the accused 290-292 

Trilll judge advocate may open and close; answer by de
fense - - - __ '._ --_______ _ __ 293 

Written by counsel for accused in absence of reporter_____ 111 
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Par. 
Arizona, fees and mileage of civilian witnesses in_____________ 185 
Arms: 

,Casting away, offense stated, prooL 425, p. 380; A. W. 75 
Casting away; form for specification App. G(74) 

Army, jUdicial notice of organization, circulars, orders, location 
of posts, troops, etc_______________________________________ 289 

Army (tactical), commanding officer may appoint general court-
martial 14; A. W. 8 

Army areas, commanding officer without power to confirm sen
tences under A. W. 48 378 (note 1) 

Army corps, commanding officer may appoint general court-mar-
Wtl 14; A. W. 8 

Army field clerks. (See Field clerks-Army and Quartermaster 
Corps.) 

Army Nurse Corps, member of: 
A.	 W. 55, fi6, 67, and 75 not applicable to; A.. W. 96 proper 

for such offenses 406,407,418,425, p. 380 
Compensation as reporter of court-martial, etc., not allowed_ 113 (f) 
Excepted from jnrisdiction of special and summary courts-

martial by G. O. 71, W. D. 1920 p. 656 

False muster, etc. ; A. W. 56 not applicable to______________ 407 

Misbehavior before enemy; A. W. 75 not applicable to_____ 425 
Mut.iny or sedition, not suppressing, etc., under A. 'V. 96 

and not A. W. 67 418 (note) 

Not 8ligible for courts-martiaL_________________________ 6 (c) 
Not subject to summpry court-martiaL 43; A. W. 14 
Ofiker bu t not commissioned officer; use of term_ 4 (note 2) , 6 (c) 

Power to quell frays, disorders, etc.; penalty 419; A. 'V. 68 
Previous	 conviction, three-year limitation on introduction 

of____________________________________________________ 306 
Sentences legal for, enumerated_______________________ 310a 
Subject to Articles of War 4 (a) ; A. W. 2 (a) 
Unlawful enlistment, etc.; A. W. 55 not applicable to____ 406 

Army Regulations: 
A. SOUl'ce of military law_____________________________ 2(d) 
.Tudicial notice oL_____________________________________ 289 
Mili tary persoll presumed to know 282 

Army serial number, identification of accused by p.605(22), 
p. 621 (note 7) 

AI Taigllillent:
Defined; procedure	 144 

Follows organization of courL________________________ 143 
Plea. (See Pleas.) 
Time of, on additional charges________________________ 73 
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Arrest (see also Confinement) : Par. 
Accused persons not to be placed in; exceptions__ 46(a) ; A. W. 69 
Breach-

Analysis and proof of offense 420; A. W. 69 
Definitions and principles of offense__________________ 420 
Forms for specifications App. 6(44) 

Offense same before or after trial or sentence- 46 (b), 420; A. W. 69 
Punishment for officer or cadet, for others__ 40, 420; A. W. 69 

Commanding officers oniy may place officers in, except
under A. W. 68 47(a) 

Court-martial has no control over nature of accused's 47(c) 
Defense counsel not subject to, by court or presidenL_____ 89 
Disobedience of order into; penalty 419; A. W. 68 
Disobedience of order into; form for specification App. 6 (43) 
Distinguished from confinemenL________________________ 420 
Jurisdiction of court-martial not affected by accused not 

being in 46 (note) 

Limits of; punishment for breach 46; A. W. 69 
Limits of restriction UpOD 40; A. W. 69 

Of deserter-
Authority of citizen ~___________________ 59 
Authority of civil officer 58; A. W. 106 

Of officer-
By subordinate, when taking part in frays, etc__ 419; A. W. 68 
JIowexecuted______________________________________ 48 
Only by commanding officer. except under A. W. 68 47 (a) 
Procedure where no charges preferred________________ 50 
Status in arrest, applications and requests in writing__ 49 

Of soldier-
By noncommissioned officers, purpose, limitations______ 52 
JIow effected .__________________________ 52 

Only on order of officer; exceptions__________________ 52 . 
Release after trial, when required 332a, 371 
Release from, and restoration to duty; not ground for cer· 

tain pleas 152 (c) ; A. W. 70 

Status of officer in______________________________________ 49 
Status of warrant or noncommissioned officer iIL_________ 53 
Trial judge advocate not subject to, by court or presidenL_ 89 
Trial jndge advocate without authority to ol'der 47 (b) 
~Tho may order_________________________________________ 47 

Arson: 
Burning and destruction of buildings not subject of, how 

punishable 446,p.465 

Burning other builcling than dwelling house, punishable 
under A. W. 96 -' 443, p. 417 

Definition and principles, proof, penalty 443, p. 416; A. W. 93 
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Arson-Continued. Par. 
Drunkenness not strictly a defense ------- 285 
Forms for specifications App.6 (96) 
Limitation of three years 149 (2) 

Articles of War: 
Bet mtt in full and indexed, see Appendix 1. 
A. W. 2, 23, 45, effective June 4, 1920 486; App. 1 
As source of military law 2 (d) 
Certain read to enlisted men 282; A. W. 110 
Effect of failing to read prescribed articles to enlisted men 

discussed_____________________________________________ 282 
Effective, except three, February 4, 192L 48<3; App. 1 
Exact words followed in charges, if practicable 74 (p) 
National Guard, applicable to, upon draft into service 4 (a) 

(note d) ; App. 2 
Offenses against, how charged 74 (p) 
Persons subject to, enumerated 4; A. W. 2 
Persons subject to naval jurisdiction not usually subject 

to_____________________________________ 4 (d) (note); A. W. 2 
Rules of evidence In, as binding_________________________ 198 
Specific article used where possible, not general article 74 (e) 
Substitution of general or other specific article for article 

named in charges_____________________________________ 300 

Assault : 
(See also the speci{1c kinds of assa2llt indexed immediately 

below.) 
Defined; examples 443, p. 440; A. W. 93 
Forms for specifications ~ Anp.6 (108,109,138,139) 
Lesser included offense in affray_________________________ 377 
Lesser included offense in assault with intent to murder, 

rape, robbery 300,377 

Assault and battery: 
Assault included in battery____________________________ 377 
Battery defined; examples 443, p. 442; 446, p. 464 
Disorderly conduct consisting in not to be treated as 

separate offense______________________________________ 66 
Drunkenness not strictly a defense_______________________ 285 
Felonious assault, a lesser included offense in murder____ 377 
Lesser included offense in murder, mayhem, rape, robbery__ 377 

Assault with intent to commit any felony: 
Definitions and principles 443, p. 439; A. W. 93 
Limitation of three years 149 (2) 

Assault with intent to commit manslaughter: 
Definitions and principles 443, p. 444 
Limitation of three years 149 (2) 
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Assanlt with intent to commit murder: Par. 
Definitions and principles; prooL 443, p. 4A;·] 
Limitation of three years 14D (2) 
Minor degrees of assault included in__________________ 377 

Assault \vith intent to commit rape: 
Definitions and principles 443, p. 444 
Limitation of three years 140 (2) 

Assault with intent to cOIllmit sodomy: 
Definitions; specific intent regllired 443, p. 445 
Limitation of three years 149 (2) 

Assa ult with intent to do bodily harm: 
Definitions and principles; prooL 443, p. 447 

Evidence of similar act, example when inadmissible 206 (4) 
Lesser inclndell offense in murder, mayheill_____________ 377 
Limitation of three yeal's 149 (2) 

Assault with intent to do boclily llarm with a dRngerous weapon, 
etc. : 

Definitions anll principles; prooL 443, p. 447; A. W. D3 
Limitation of three ye'trs ~ 149(2) 

Assault with intent t.o roll: 
Definition; defense, prooL 443, p. 445; A. W. 93 
Limitation of three yeal's 149 (2) 

Assaulting superior officer: 
Analysis aud proof of offonse 413; A. 'W. 64 
Capital offense at all tIllles 41; A. W. 04 
Definitions and ])rinciples______________________________ 415 
Drunkenness as defen:sc________________________________ 28G 
Forms for specifications Apll.6 (31-33) 

Ass!! tIlting warnlllt 01' noncolllllJ!€sioned ollicer: 
Analysis and proof of ofLense 416; A. ""V. 05 
Definitions and prillciples______________________________ 410 
Forms for specifications App. 6 (.35, 36) 

Assignment of pay, court-martial can not ol·deL_______________ 325 
Assistant defense counsel (see also Defense counsel) : 

Appointment for each general court-mul'ti'LL_ 3la, 107h; A. \V. 11 
Closed seSsions, not present at; duties in open courL___ 101 
Duties enulllerated____________________________________ 107i 
In general court-martial, one for each assistant trial jndg-e 

advoca te, if possil1le 31b,10711 
Name, presence, etc., in record 357 (b) (7-9,11) 
Power to appoint can not be delegated________________ 18 
Presence or absence at opening and after recess, in record__ 84, 

357(b) (37, 38) 
Relation to individual counseL -,- 108,109; A. 'W. 17 
Review proceedings, presence aL______________________ 352 
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Assistant defense counsel-Cantinned. Par. 
Usually present but mnyrecord be excused by court; noted in _ 

107i 
When included under term" Defense cOullsel" _ 107i 
'Where seated in cOHrL _ 83 

Assistant staff judge advocate (see also Staff judge advocate) : 
Report 01' review of rccords______________________________ 370 

Assistant trial judge advocate (see also Trial judge advocate) : 
Appointment; duties 30, lOG, 107; A. W. 11, 116 

Authentication of general court-martial records, 1Nhen 
by 354, 357 (b) (54); A. W. 33 

Closed sessions, not presr,nt Dt; effect if present___________ 101 
Name, presence, etc., in l'ccorcL 357 (b) (7-9) 
Oath administered to trial judge advocate as witness 134(b) 
Oath for administrative purposes administered by 138 (b) ; 

A. W.1l4 
Power to appoint can 110t be delegated__________________ 18 
Presence or absence at opening und after recess, in 

record 84,357 (b) (37, 38) 
Revision proceedings, presence aL_______________________ 352 
Subscribing each day's proceedings, when shown in 

record 357(b) (53) 
Taking of oath noted in record 357 (b) (17) 
Trial of less important cases_____________________________ 107 
Usually present but may lJe ex('used lJy court; noted ill 

record _ 107 
.....Vhen included under term trial judge adl'ocate _ 107 
'Vhere seated in courL _ 83 

Assisting desertion: 
Analysis and proof of offense 410; A. W. 59 
Capital offense in time of war, any other punishment in 

peace 61; A. W. 59 

Definitions and principles_______________________________ 410 
Forms for specifications App. 6 (24) 

Attachment of witness: 
As process to obtain attendance; power, procedure, discre

tion in exercise 159,168; A. W. 22 
Form for warranL App.20 

Papers to be used in making return, enumerated 168 (a-f)
 
Procedure all habeas corpus out of Federal cOlll'L_ 169(a), 479;
 

App.22
 
Proceclure on habeas corpus out of State courL__ 169(b), 478 (a) ;
 

App.22
 
Trial judge advocate's duties, how executed 168,169
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Attempt: 
(See also the specific offense attempted.) Par. 
A lesser included offense of offense alleged 300,377 (note) 
Conviction, when properly under general article 300 (note 2) 
I>efined________________________________________________ 417 

Attorney and client (see also Privileged communications) : 
Communications are privileged; client only may waive; 

tllird parties may testify_____________________________ 227 

Auditor for the War I>epartment: 
Receives report on disposal of c1eceased person's effects 482; 

A. W.112 
Authentication: 

Court of inquiry records, by whom_______________________ 473 
I>ocumentary evidence; fundamental requirement, pro

cedure 236a 

I>ocumentary evidence; method; letters, telegrams, official 
documents___________________________________________ 239 

Forms for, in absence of president or trial judge advo
cate 357(b) (54) 

General court-martial records, by whom__________________ 354, 
357 (b) (54); A. W. 33 

Previous convictions; how made for use at triaL__________ 306 
Autrefois acquit, evidence to support plea oL 274 

(See also Former jeopardy.) 
Bad character. (See Character evidence.) 
Band

alty 
leader, power to quell frays, disorders, etc.; pen

419; A. "'.68 

Battalion : 
Assignment to disciplinary, legal sentence for soldieL_____ 311 
I>etached; commanding office!' may appoint special courts-

martial 21; A. "V. 9 

I>etached; commanding officer mDy appoint summary courts-
martial 25; A. W. 10 

I>etached; defined and discussed_________________________ 28
 
Word includes squadroll 4 (note 1) ; A. W. 1 (d)
 

Battery: 
Assault and. (800 Assault and battery.) 
Included under word "company" 4(note1); A. \V.l(c) 

Beginning mutiuy or sedition, defined________________________ 417 
Behaving in insubordinate or disrespectful manner to warrant 

or noncommissioned officer: 
Analysis and proof of offense 416; A. W. 65 
I>efinitions and principles_______________________________ 416 
Form for specification App. 6 (38) 
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Best evidence: Pal'. 
General rule as to writings 236a(1), 237 
Of former trial by court-martial or civil courL___________ 274 
Of pardon______________________________________________ 273 

Bias, hostility, etc.: 
Challenge, ground oL ~________________ 121 
Defense counsel may be excused from duty 107f 
Of witness does not disqualify but affects weight of testi 

mony • _ 
213" 

Trial judge advocate may be excused from duty • _ 102 
Bigamy, wife may testify against husband accused oL _ 228 
Binding: 

Records of general courts-martial; documents and papers, 
App. 10, p. 627 

Records of special courts-martiaL________________________ 362 
Board of review: 

Action on death, unsuspended dismissal or dishonorable 
discharge, penitentiary cases and cases requiring Presi
dent's approval or confirmation 371; A. W. 50! 

Duties under A. W. 50! described in detaiL 399a 
Nonconcurrence of Judge Advocate General with; procedure 

399a (c), 399 (note 2) 
Boarel, refusal to appear before a .,. 170; A. "V. 23 
Board to investigate injuries to property. (See Injury to prop

erty, redress of.) 
Bodily harm: 

Assault. (See Assault with intent to commit bodily harm.) 
Wife may testify against husband accused of inflicting_____ 228 

Books. (See Documentary evidence.)
 
Books of civilian witness; obtained by subpoena duces tecum,
 

form . 166; App. 19,p.651 

Books of account, use; conditions, refreshing recollection, au- , 
thentication, originals 244 

Branding prohibited 344; A. W. 41 

Breach of arrest. (See Arrest.) 
Breach of peace, lesser included offense in affray_____________ 377 
Breuking defined 443, p. 418 

Bribe: 
La~'ing duty or imposition upon bringing in of victuals, etc. 437 ; 

A.W.87 
Wrongful taking of money, etc., on muster 407; A. \V. 56 

Brief: 
Records of general and special courts-rnurtiaL 357 (b) (1),301 
To be filed with return to State court on habeas cor

pus App.22,p.661 
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Bligadc: Par. 
Commanuer may appoint special courts-martiaL 21; A. W. 9 
Commander's duties where officer arrested without clurges 

preferred________________________________________ 50 
Detached; defined and discussed________________________ 28' 

Powers of commander respecting. summary conrts-mnrtiaL_ 29 
Sevarate; COlllmanuer may appoint general courts-mar

tial 14.\. W.8 

Bulky revorts not appended to record pp, GG4(:tj,650(5) 

Burden of proof: 
Finding of not guilty at close of prosecation's C38e_________ 158c 
In collateral issues______________________________________ .238 
Mental condition of accTIsed, on prosecution 219 (b) 
On prosecution; reasonable doubt defined_________________ 288 
On special plea, rests with accused 153(n) 

Bureaus of War Department, copies of records as evideuce_____ .238 
Burglary: 

Definition and principles, proof, penalty_ 4+3, pp. 413,418; A. W. 93 
Distinct and specific intent, inuepemlent of act, esseutiaL_ 280 
Drunkenness as defense_________________________________ 285 
Form for specifications App. (;(97) 

Housebreaking distinguished 443, p. 420 
LimItation of three :,[ears 149 (2) 

Specifications should set out facts ail to any accompanying
larceny 443, p. 420 

Burning buildings, vessels, stores, etc. (see also Arson) : 
Arson distingnished from offense oL 446, p. 4GB 
Offense defined 446,p.466 

Cadet: 
Conduct unbecoming officer and gentleman; offense de

fined, pt'ooL 445; A. W. 95 

Confirmation by President of sentence of sngpension or dis-
IDissaL 378 (c) ; A. W. 48 

Excepted frOll jurisdiction of sPecial and summary court-
martial by G. O. 71, W. D., 1920 p. 656 

Subject to Articles of War 4(b); A. W. 3(b) 
Summary courts-martial, not triable by 43; A. \V.14 
What article to be used in cbarging ofEenses 74(e) (note) 
When military jurisdiction over ceases____________________ 38 

California, fees and mileage of civilian witnesses in__________ 185 
Call: 

As subjecting pel.'son called to Articles of Wal'__ 4(a) ; A. W. 2(a} 
National Guard; laws and regulations applicable upon___ 4 (a) 

(note d) 
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Camp: Par. 
As place of confinement of general prisoner_______________ 39S 
Camp followers subject to military law 4(e) ; A. W. 2 
Commanding officI' may appoint special courts-martiaL____ 21 ; 

A. 1}-. 9 
Commanding officer may appoint sUlllwary courts-martial./" ~ 

A. W. to 
Crrnal Zone: 

Double jeopardy rule in 149 (3) (d) 

Trial in either civil or military court in, bar to trial in othel' 
for same offense 149 (3) (d) 

Capital offenses (see al80 Death sentence) : 
Accused must be confronted with witnesses against hilll__ 165; 

A.W.:25 
Case rcfelTed to special court-martial under A. \V. 25 not 

capital_______________________________________________ 263 

Cross-examination permitted of witness deposing for de
fense in______________________________________________ 264 

Court of inquiry records admissible for defeni'le only_ 272; A. W. 27 
Depositions may be introduced by defense only_ 263,264; A. W. 25 
Enull1erated____________________________________________ 41 
IPormer testimony, when admissible in___________________ 3T7a 

Captured public property. (See Property.) 
Carnal knowledge of female under 16 (see also Rape) : 

Definition; 
ments 

distingUished from rape; essential ele
446,p.4G5 

Form for specification App.6(179) 

Casting away arms or ammunition: 
Analysis and proof of offense : 425, p. 3S0; A. W. 75 
Definitions and principJes_______________________________ 425 
Form for specifications App.6 (57) 

Certificate, use of typewriter in recording findings and sen
tence 357(b) (55) 

Certificate of discharge, use as proof of good character before or 
after finnings_________________________________________ 270 

Certificate of eligibility to promotion: 
Deprivation of rights and privileges under, legal sentence by 

general court-martial for enlisted men__________________ 311 
Soldier holding not subject to summary court-martiaL 43; A. W. 14 

Challenge: 
Classes, practically two; principal and for favoL 120(note 1) 
Court of inquiry; for cause only 464; A. W. 99 
Defense counsel not challengeable____________________ 107f 
Defined; proof. penalty 441; A. W. f1 

Failure to report knowledge oL 441; A. W. 91 
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Challenge-Continued. Par. 
For favor; enumerated, proof -, 121 (b) . 
Grounds enumerated____________________________________ 121 
Joint offense9; each accused has one peremptory__________ 69 
Joint offenses; each accused may cballenge______________ 69 
Law member challengeable only for cause 120; A. "'V.18 
Liberality in passing on_________________________________ :).28 
Medical bom'd member 126 (note 2) 
Member as accuS'er or witness for prosecutioll 129; A. W. 8,9 
Member as witness for either side, discussed____________ 131 
Member becoming witness; procedure 126 (b) 
Member disqualified but not chajlenged; procedure 126(a) 
Member not to challenge another member; procedure______ 124 
Member signing charges_________________________________ 130 
New member 122 

Oath to test competency; forlll___________________________ 137 
Opportunity to challen'ge noted in record 357(b) (16) 
Peremptory, each accused has one, in joint trials__ 120a; A, W.18 
Peremptory; may be used against new member 122 
Peremptory, no reason need be stated____________________ 120a 
Power of four members of general court-martial to pass on_ 7 (a) 
Principal challenges enumerated, prooL 121(a) 
Procedure in making describecL 120; A. W. is 
Procedure upon, detailed 125 
Record to show who challenged and action thereon 357b (12) 
Summary court officer not subject to 120; A. W.1S 
Trial judge advocate not challengeable____________________ 120 
Voting on; method, secret written balloL 90a; A. "'V. 31 
"'Vaiver of right, what action deemed_____________________ 127 

Chaplain, not usually detailed as member of court-martiaL___ 6 (b) 
Character evidence: .' / 

Accused as witness, _C.fla~er for credibility 206 
Bad character of accused may not be shown; exceptions_ 205, 206 
Certificate of discharge as proof of good charactel'_________ 270 
How affected by rule as to rnotive________________________ 206 
Service record of accused introduced aftel' conviction______ 206 
Statement of service as proof of good charactec__________ 271 

Charge sheet, form oL App. 5 

Charges: 
(Of a pm'ticltlar offense, see the specific i·itle.) 

Accumulation usually improper; exception --- 6:: 
Accused demanding trial in disciplinary punishment case__ 336& 
Additional; defined and discussed________________________ 73 
Alias should be used in prepal'ing 74 (i) 
Charge sheet; form, preparation, contents App. 5 
Cllri stian name should be used in preparing 74 (11) 
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Charges-Continued. Par. 
Consolidated distinguished from f.dditional charges________ 73 
Consolidation; serious and minor offenses not to be joined_ 67 
Copies, disposition oL 79; A. W. 70 

Correction of defective, may be permitted by commanding 
officer________________________________________________ 76 

Corrections and amendments of, by trial judge advocate___ 97 
Definitions; charge and specification; requisites__________ 61 
Dismissal, after receipt, by commanding officer 76a (1, 11, 12) 
Disposed of by reference to special court in commanding 

officer's discretion 76a (11, 12) 

Disposed of by reference to summary court in commanding 
officer's discretion ~ 76a (5,11,12) 

Disposed of under A. W. 104 in commanding officer's discre
tion 76a(2, 4, 7,11, 12) 

Disposition of, with accompanying papers, by trial judge
advocate 79(b) 

Duplication for same act usually improper; when permitted_ 66 
Examination on receipt by trial judge advocate for errors__ 97 
Finbing of guilty on other charges than named 298,300 
Findings on, must be consistent with and supported by find

ings on specifications__________________________________ 297 
Formal, not required for disciplinary punishmenL_______ 336c 
Forms in Manual cover most offenses, but not mandatory__ 74 (f) 

App. 6, p. 565 
Forwarded in form of indorsement On letter of investigat·

ing officer 76a (11) 

Forwarded to commanding officer exercising summary-
court jurisdiction_____________________________________ 75 

Guilty of but one specification supports like finding upon___ 297 
Initiation of, by civilians; affidavits or other evidence____ 62 
Investigation: 

By staff judge advocate; procedure in detail thereon___ 7Gb 
Form; number of copies 76a (10-notes 2, 11) 
Further, by return for that purpose_________________ 76b 
Further, by staff judge advocate_____________________ 7Gb 
Informal, by commanding officer personally 76a (3-7) 
Procedure in detail described________________________ 76a 
Report of investigating officer; form, inclosure 76a (10) 
Time limit after receipL 76a(3, 10) 

Joint; when may be preferred, form, challenges___________ 69 
List of witnesses for both sides forwarded with__________ 75 
:Medical board, appointment in connection with; duties, 

report, action thereon________________________________ 76c 
Memorandum of documentary evidence forwarded with____ 75 
~Iethod of voting Oll____________________________________ 294 
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Charges--Continued. Pal', 
~urubering_____________________________________________ 72 
Oath to; knowledge or investigation c1earlyset forth______ 75, 

75(note) ; A. W. 70 
Offenders against laws of cOllllllUnity; procedure__________ 35 
Original counterpart appended to general court-martial 

record 357 (b) (56) 

Originals, wit,h accolllpanying papers, disposition oL____ 79 
Pleading to, in what order______________________________ Bel 
Preferred by any person subject to miIital"y law__ 63, 75; A. W. 70 
Preference; knowledge or investigation required 75, A. "V. 70 
Prepared in triplicate on prescribed forlll 75; App. 5 
Private indebted.ness; when nonpa~'ment an offense________ 71 
Prompt action on; period; penalty for delay 77a; A. W. 70 
Receipt by cOlllruanding officer, action upon described 76,76a 
Record of general court-lllartial to contain 357 (b) (18) 
Record of general court-martial to contain name of persoll 

subscribing and swearing to 367 (b) (19) 
Return for correction or reconsidel"ation__________________ 76 
Return for reconsideration, when prollibited 352; A. W. 40 
Service on accused-

Failure to serve as ground for continuance 77b; A. W. 70 
Five days before trial, in peace time 77b, SO; A. W. 70 
Of charges and other papers 77b; A. W. 70 

Signature and affidavit by person subject to military 
law; forrus 62; A. W. 70; App. 4 

Signature and affidavit; contents; form of Q!lth___________ 75; 
A. "V. 70; App. 5, p. 501 

Signature and affidavit; name, rank, organization, or rank 
or status of person preferring_________________________ 64 

Signature and affidavit no part oL______________________ 64 
Signature" by order of" forbidden_____________________ 64 
Statement of article violated 74(a) 
Summary court; given serial numbel'- 351 (b) 
Transfer to proper commanding officer 76 
Triplicate; additional sheets; form______________________ 75 
Uncorroborated confession not sufficient basis for________ 70 
Witnesses, list of, forwarded with_______________________ 75 

Check-list, on record of triaL -=____________________ 3:37 

Child as witness: 
Common-law rule abolished in eOul'ts-nmrtiaL 21O(a) (note) 
Competency not regulated by age but by sense and under

standing . 210 ([l ) 

Circumstantial evidence (see also EYidence) : ' 
Defined and explained 202 (3),203 
Examples of admissible and inadmissible_________________ 204 
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Par. 
Citi7.en, right to arrest deserter; reward 58,119; A. W. 100 
Civil authorities: 

Absence without leave as affected by detention by________ 412 
Ci vi'l courts (see Civil courts). 
Delivery of person found responsible on inquest for death 

on post, etc., to 483; A. W. 113 

Delivery to, as interrupting execution of sentence__ 401; A. 'V. 74 
Depositions, when may be taken before 175; A. W. 26 
Deserters, power to arrest and deliver to military anthori

ties 58; A. W. lOB 

Rrfnsal to clelivel' offender to, in peace time, offense ana
lyzed, penulty 35,424; A. 'V. 74 

Refusal to deliver offender to, specific intent requil'ed_____ 281 
State courts. (See State courts.) 
'Vitnesses in confinemEont, attendance at court-martiaL___ J67 

Ciyil courts: 
Concnrrent jurisdiction with military courts of certain 

offenses_____________________________________________ 35 
Federal; habeas corpus in attachment proceedings, pro

cedure 169(a) 

Fe(leral; power to inquire into legality of detention of per· 
son in military controL______________________________ 33 

Federal; punishment of recalcitrant witness before court-
martial by 170 

Federal; removal to, of suit against member of military
service -'- 484; A. W. 117 

Former testimony in, when admissible in conrts-martiaL__ 275 
Former trial in, when bar to second triaL__ 149 (3),274; A. 'V. 40 
Powers of, over judgments of courts-martiaL____________ 33 
State courts. (See State courts.) 
Wlleu accorded priority of jurisdiction___________________ 35 

Civil offenses. (See Civil authorities; Civil courts.) 
Civil oalcers (see also Civil authorities) : 

Certain officers serving with Army abroad have powers of 
notary public or consul 138 (b) ; A. W. 114 

Fcc's for taking depositions______________________________ 181 
- Civil suits, removal to Federal court of civil or criminal suit 

against member of military service 484; A. W.117 

Civilian witnesses. (See 'Vitnesses.) 
CiviliullS: 

May initiate court-martial cl!ul·ges____________________ 62 
Warning by arresting civilian as to incrimination not nec

essnry 225(b) 

Claims. (See False claims against United States.) 
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Par. 

3(d) (note), 447a,452 

Class A allotment not subject to detention or forfeiture _ 311 
Class B allotment not subject to detention or forfeiture _ 311 
Class B, officer placed in: 

Court of inquiry may be ordered to inqUire into correct
ness 

Discharged officer has no right to trial under R. S.
1230 38(b) (note) 

Clemency: 
Applications for, who may pass on ; excepted places_______ 402 
Applications limited to one in six lllonths________________ 404 
Recommendation by court-martial; contents, form, specific 

character_____________________________________________ 332 
Recommendation in special court trial, appended to record_.358 (c) 
Recommendation not embodied in but bound into record 

of general court-martiaL 357 (b) (57) 

Remission of suspended sentence of dishonorable discharge, 
a matter of ~----------------- 403 

Clerk: 
Extra compensation forbidden except to reporters________ 118 
Finding or sentence not communicated to: legality unaf

fected if done_______________________________________ 305 
For defense counsel_____________________________________ 10Tg 
For trial judge advocate________________________________ 105 
Record may be prepared b3T 355 

Closed sessions: 
Effect of presence of trial judge advocate during _ 101 
Sitting with closed doors, practice and propriety oL _ 92 
Trial judge advocate, defense counsel, etc., not present aL_ 101 
When voting on challenge, findings ... or sentence; pro

cedure 91;).c. "V.31 
Clothing defined 434 

Coast Artillery district commander: 
Duties where· officer arrested without charges preferred _ 50 

Code of District of Columbia: 
As guide for penitentiary sentence and duration of 

same 40,338; A. W. 42, 45 

As source of definitions for offenses under A. "Y. 92 and 
93, after Penal Code 442,p.408 

Collateral issues: 
Burden of proof in____________________________________ 288 
Limitations on contl'adiction or impeachment of witnesses 

as to _ 259 
Prejudice, bias, relationship, etc., never regarded as _ 260 

Colorado, fees and mileage of civilian witnesses in _ 185 
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Command: Par. 
Assignment of, among regulars, militia, and yolunteers__ 12; 

A. W.1l9 
Authority to exercise in absence, etc., of area or depart

ment cOllllllander_____________________________________ 19 
Compelling surrender; analysis, proof, penalty__ 426; A. W. 76 
Detached; commanding officer may appoint special courts-

martial 21; A. W. 9 

Detached; commanding 
courts-martiaL 

officer may appoint summary 
25; A. W.10 

Endangering safety of; analysis, proof, penalty 425, p.379; 
A.W.75 

Officer in arrest may not exercise______________________ 49 
Power to appoint general court-martial a personal attribute 

of___________________________________________________ 18 
President of court-martial does not exercise______________ 89 
Shamefully abandoning or delivering up j analysis, proof. 

penalty	 425, p. 378; A. W. 75 

Suspension from. (See Suspension from co::nmand.)
 
When different corps or commands join 10,11; A. W.120
 

Commander of a guard: 
May receive prisoner without account of charge, etc____ 421 
Refusal to receive or keep prisoner, accompanied by written 

account of offense; penalty 55,421; A. W. 71 
Report on confinement of prisoners within 24 1l0urs 55 (note) ; 

A.W.72 
Term includes noncommissioned officer or private 421,422 

Commanding	 general of Army in field: 
Confirmation of sentences by, when sufficienL 378(b) (d) ; 

A.W.48 
l\Iitigation or remission of sentences, when eropowered__ 381; 

A. W. 50 
Commanding officer (see also Appointing authority; Confirming 

authority; TIeviewing authority) : 
Arrest of officer only ordered by; exceptions 47(a) 
Arrest of officer without preferring charges, duties on______ 50 
As "accuser" or "prosecutor," discussed, as defense, pro

cedure	 17.22 

Reing interested in sale of victuals, etc.; offense described, 
penalty 437; A. W. 87 

Charges, action upon receipt of, described 76, 76a 
Compelling surrender by. analysis, proof, penalty__ 426; A. W. 76 
Complaints of wrongs alleged to have been done by; pro

cedure	 485;A. W. 121 

Courts of inqnirY,.discretion as to publication of proceed
ings of	 47% 

21358° 20 45 



'702 INDEX. 

'[References are -to. paragraphs, except that 'the 'Ietter p" indIcates page,H 

.. A. "W." lJidicates A'l1:Icles 'llf "War; and .. App." fudlcates A:ppendi:Z:.l 

Commanding otlicer-00ntinued. Par. 
Coarts of inquiry, limitation upon power to appoinL___ 447, 

448; A. W. 97 
Courts of inquiry ; power to' order, discretion__ 447,449; A. IV. 07 
Deceased- persons' effects, duties respecting 482; A. W. 112 
Definition under_ A. W.74 relating to de-livery ufaccused 424 
Definition under A.'\V.67relating to mutiny___________ 418 
'De'finition under A. W. 72 relating to -reportofprisoners__ 422 
Delegation of appDinting powers respectlng"courts'martial,

forbidden 18 

Disciplinary powers defined and discussed -333 ; A. W. 104 
Disciplinary punishment, responsibilities affecting________ 336a 
Disrespect toward ; analysis and pr.oOf, pena-lty__ 414; A. W. 63 
Duration of power to appoint' general C"ourt-martiaL_____ 18 
Duties where -generalor-special court~martial likely to 

beredueed -below quorum T( a) (b) 

Eligibility -for appointment as summm'y court"ma:rtiaL_ 26, 27 ; 
A.W.I0 

Eligibility formemherstIip in -special court'martiaL_______ 24 
'Exercises military jurisdiction under A.. W; 10L___________ 3 (c) / 
General court-martial, duration of power to appoinL_______ 18/ 
General coni't-martial ; duties respecting quorum, new mem
"bers, officers thereof, etc 7(a)/ 

fnjuries-to property; duties ul1der A. W.l05______________ 481 
'Inquests, duties respecting- holding of ~ 483; A. W. 113 
Interest in sale of victuals, etc., forbidden; penalty_ 437; A. W. 87 

: Interrogatories, duties -as to -securing_____________________ 177 
Laying a duty or imposition upon' bringing in victuals; etc.; 

6ff-ense described, -penalty 437; A. W. 87 

p.rompt action on charges; duties, penalty 77a; A. W. 70 
Refusal to deliver offenders to civil authorities; penalty 35 ; 

A.W.74 
Release -bf--a"Ccused after trial, when required by '332a 
Reparation for damage, duty to provide for ; -penalty for 

faHure -89; 439 ; A,'W. 105 

Repertof, upon arrest-bfofli!:er without preferring charges_ 50 
Senior officer on duty--at··recl'uiting-·sentence as ~________ 26 
Special -court-martial; duties respecting- quorum, new mem

-:bers,- officers thereof, -etc _ 7(b) 
·Special ·eou·rt-ma,rtial, higher authority may appoint 'on _ 24 
"Special·court-martial, not to appoint self-on _ 24 
Summary 'eOl1l't-martiill, ,defined -wtth 'reference to 'appoint

ing__________________________________________________ 26 
.- Summary court-martial, when not todesigEate·self 9.S_____ 26 
-Who may-'Uppointgenera.lcourts'mamaL 14; A. W. 8 
Who maya!Jpoint special ·coul'ts-ma-rtiaL 21; A. W. 9 
Who may appoint summary courts-martiaL ~25; A. W. 10 
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Comment by prosecution: PM. 
Accused as witness silent on certain facts, permitted 214(c) 
Accused failing to take stand, no comment permitted 214(c) 

Commercial lists, registers, etc., admission as exception to 
hearsay rulc 221a(7) 

Commission, military. (See Mllitarycornmission.) 
Committing any waste or spoil : 

Analysis and proof of offense 439; A. W. 89 
Definitions and principles________________________________ 439 
Forms for specificatiol1s App.6 (82--84) 

Committing depredation or riot: 
Analysis and proof of offense 439; A. W. 89 
Defin1tions and principles________________________________ 439 
Forms for specifications App.6(82-85) 

Common law: 
Accomplices not disqualified as aL 217 (note 1) 
As applicable to the rules of evidence in courts-martiaL_ 198, 199 
Competency of children in courts-martial not governed by_ 210(a) 

(note) 
Judicial notice__________________________________________ 289 
Of District of Columbia 338 (c) 

Commutation of sentences, President alone may exercise power 
of, unless -delegated under A. W. 50_________________________ 384 

Commuted death sentence may be executed in penltentiary 338; 
A.W.42 

Company: 
Company eommandel'l.nitials charge sheet of summary court 

.as til entries on service record App. 5 (6) 
Company commander's duties respecting record of summary 

court 79(a)conviction_~ 

Detached; commanding officer may appoint summary courts-
martial 25; A. W. 10 

Detaehed ; defined and discussed_________________________ 28 
Disciplinary punishments entered in punishment book______ 334 
Embezzlement by former officer of funds of, how punish

able 444,p. 457 ; A. W. 94 
Word includes troop or battery 4(note 1) ; A. W. 1 (c) 

Compelling commander to surrender: 
Analysis and proof of offense 426; A. W. 76 
Attempt a like offense; analysis, proof, penalty 426; A. W. 76 
Definitions and principles 426; A. W. 76 
Form f{)r specification App.6(60) 

Compensation: 
Extra, for elHical duties; when forbidden________________ 118 
Of reporter. (See Reporter.) 
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Competency of witnesses. (See Witnesses.) Par. 
Complaint of wrongs, to general commanding in locality; pro

cedure 485; A. W. 121 

Concealment: 
Defined, as to fraudulent enlistmenL_____________________ 405' 
Presumption of fact arising from________________________ 278 

Concurrent jurisdiction: 
Of civil and military courts_____________________________ 35 
Of other military tribunals with courts-martiaL 45; A. W. 15 

Condonation, constructive, by restoration of deserter to duty
without trial; as plea in bar 151 

,Conduct, insubordinate, toward warrant or noncommissioned 
officer, definition and prooL 416; A. W. 65 

Conduct of a nature to bring discredit upon the military service: 
Definitions and principles, instances, prooL__ 446, p. 462; A. W. 96 
Forms for specifications App.6 

Conduct prejudicial to good order, etc., offenses where drunken
ness shows lack of intenL_________________________________ 286 

Conduct unbecoming an officer and gentleman: 
Analysis and proof, instances ~ 445; A. W. 95 
Cadet may be guilty oL 445; A. W. 95 
Definitions and principles_______________________________ 445 
Forms for specifications ---- App. 6 (123-130) 
Lesser included offenses thereunder enumerated -- 377 

Confession (see also Admission against interest) : 
Accused can not be required to admit his stateJIlenL_ 225 (note 1) 
Admissions against interest distinguisheu________________ 22G 
Affirmative showing that voluntary 225 (b) 
Facts discovered from, admissible in evidence 225 (e) 
Of accomplice as ground for milder punishmenL___________ 216 
Rules for admission oL ~~'------------------ 225 
Silence is not' a confession ': 225 (d) 
Uncorroboratcd, caution in receiving 225 (d) 
Uncorroborated, not sufficient basis for charges___________ 70 

Confidential relations. (See Privileged communications.) 
Confinement (see also Arrest) : 

Accused persons not to be placed in; exceptions 40; A. W. 69 
At hard labor-

Executive order limiting duration _ p.283 
For officers only to accompany sentence of dismissaL_ 322 
Legal sentence for officer _ 310 
Legal sentence for soldier _ 311 
May be mitigated; how .: _ 382 
Only proper sentence for general prisoners _ 330 
Relative severity to other sentences _ 3e13 
Statemcnt in sentence, effect of omission______________ 322 
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Confinement-Continued. Par. 
Change of place of______________________________________ 3&9 
Commanding officer's oisciplinarr power does not extend to_ 333 ; 

A. W.104 
Consideration of past, in determining sentence proper______ 401 
Court-martial without authority to order but may make 

recommendations 47 (c) 

Date of beginning sentence of___________________________ 401 
Designation of place of, by whom________________________ 394 
Disobedience of orders ordering into; penalty 419; A. W. 68 
Distinguished from arresL______________________________ 420 
Escape

Anal~'sis and proof of offense 420; A. W. 69 
Definitions and principles of offense_________________ 420 
Forms for specifications App. 6 (43) 

Offense same before or after trial or sentence-- 46 (b), 420 ; 
A.W.69 

Punishment for officer or cadet, for others_ 40, 420 ; A. IV. 69 
Exceeding	 six months, special court-martial can not ad

judge 42; A. W. 13 

Forfeiture of pay and allowances not implied from________ 324 
Hard labor without, use of punishment encouraged______ 323 
Imports some physical restrainL________________________ 420 
In post, when proper "________ 398 
In penitentiary, when proper 40,337-339,396; A. 'iV. 42,45 
In disciplinary barracks, when proper____________________ 397 
Jurisdiction of court unaffected by failure to place accused 

in	 46(note) 

Mitigation of sentence oL______________________________ 382 
Of accused awaiting investigation or trial, no unnecessary 

delay; pellalty 420~; A. W. 70 

Of soldier only on order of officer; exceptions_____________ 52 
Officer, sentence affecting, reported to 'l'he Adjutant Gen

eral	 310(note) 

Place: 
Authority to change_________________________________ 389 
Designated b~' reviewing authority___________________ 394 
Disciplinary barracks as___________________________ 397 
Military post, station or camp as_____________________ 398 
Penitentiary as 396; A. W. 42 

Release after trial, when required 332a, 371 
Restriction to limits, nature of_________________________ 319 
Second sentence, when taking effect if first sentence in

volves	 401(b)~ 

Segregation of prisoners 341,396-399 

Sentence of, contil11lOUS; exceptions______________________ 401 
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Confinement-Continued. Pal'. 
Su=ary court-martial can not impose in excess of one 

Dlonth	 44,A. VV. 14 

Without hard labor should not be imposed 311 (note 1) 
Witness, civilian, in; how testimony obtained 167, A. W. 25 

Confirmation of sentence: 
As affected by review by Board of Review and Judge Advo

cate GeneraL 399a; A. W. 50~ 

As necessary to validity----------- 33, 33a 
As unnecessary to' validity----------- 378 (d) 
Manner of exercise of power__________________________ 379 
Powers incident to power to confirill_____________________ 379 
Sentence of dellth	 378 (d) 

Sentence of dismissal of a cadeL______________________ 378 (c) 
Sentence of dismissal of an officer ,,_ 378(b) 
Sentence respecting a general officer ~c.:::::::= 378(a) 
When by commanding general of Army in the field 378 (b) (d) ; 

A. VV. 48 
VVllen by the PresidenL 378; A. W. 48 

Confirming authority (see also Commanding officer) : 
Action by, as necessary to make sentence effective________ 371' 
Forwarding of records after action by 367(a) 
Medical board on insanity, etc~. of accused may be convened 

on own motion by 219(h) (note) 

Power	 as, nnder A. \V. 48, not exercisable by corps or Army 
area commanders_____________________________ 378 (note 1) 

Review of cases under A. VV. 50;, duties in connection with_ 399a 
Confrontation, right of 165; A. W. 25 

Congress: 
Disrespec:t toward Men.ber of; penalty 413; A. W. 62 
Powers granted to, as a source of military jurisdldion___ 1 

Consanguinity as ground of challenge_____________________ 12~ 

Consent: 
Admission of affidavit not taken in form of deposition, by_ 269 
Trial by general court-martial within 5 days of service 01. 

charges only, in time of peace, by 7Th, SO, A. W. 70 
Consequence of acts, presumption of law that sane person 

knows___________________________________________________ 277 

Conspiracy (.~ee aL80 Accomplice) : 
Acts and statements of conspirators, when admissible 

against each other	 217,224 

Conspirator must waive his privilege before testifying_____ 217 
Defined, when joint trial permitted, examples, challenge____ 69 
Nolle prosequi; to secure testimony of conspirator 217(notes)
Order of proof on trial	 ~_______ 224 

To defraud United States through false claims 444, p. 452; 
A. W.94 
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Constitution of United States:1'"". 
Judicial notice 289 

Rules of· evidence in, tiS bindin-g__________________________ 198 
Source of military jurisdiction________________________ 1 

Constructive breaking 443,p. 418 defim~d 

Constrnctivecondonation, by restoration of deserter to duty 
~thout trial; plea in bar_________________________________ 151 

Constructive pardon, evidence to support plea oL____________ 273 
Consul, general powers of, in certain named officers in foreign 

places where Army serving 138 (b) ; A. W. 114 

Contempt: 
Action of district attorney on constructive 173 (c) 

Authority of courts of inquiry to punish_________________ 460 
Authority 'ofmilitary tribunal to punish, limits, 'ap

proval A. W.3217~(a); 

Charge'l]uderA.W.'96 as substitute for proceedings In 173(d) 
Directnnd constructive defined 173 (c) 
Persons who maybe punished; treatment of civilians 173 (b) 
Procedure of court-martial in punishmentof 173 (d) 
Toward certain Federal orStnte officials by 'military 

persons 413; A. VV.62 

Contemptuous wal·ds. (See Disrespect toward President, etc.) 
Continuance: 

Authority for; when 'and how granted; reference to ,ap
pointing authority 139; A W. 20 

Number not limited; extended delays____________________ 141 
Of a condition'or state, presumptioll' ,asto_______________ 278 
Plea in abatement as .ground for________________________ 147 
Reasons for required ; absent ,witnesses__________________ 140 

Contradiction of witness. (See 'Witnesses-Contradiction.) 
Convenillgauthority. (See Appointing ,authority; Reviewing 

authority.) 
Conviction: 

As including lesser offense; cases enumerated_____________ 371 
;Former, fo'r same offense, how pToved-_________________ 274 
"Forms f{)r synopses of convi0tions App. 7 
General 'prindplesapplicable to findings________________ 297 
" Guilty wi.thDut criminality" an improper ·:finding________ 303 
In courts-martial does.not disqualify witness_____________ 211 
Joint charges; procedure whereaiso .ac<luittaL__________ 801 
Lesser included offense; procedl11'efor courL 298, 300 
'JI,fethod ,of voting requisite to finding oL_______________ 294 
Not prevented by'es.eape of .accused dnring triaL_______ 36 
Previous. (See ·Previous conviction.) 

'Privilege of self-crimirultion ceasing UpOll .233 (a) 
Votes necessary to 295(a) 

With exceptions or substitutions, described_______________ 299 
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Copies (see also Documentary evidence) : Par. 
Charge sheets in triplicate; use of form App. 5 (3) 
Charges and accompanying papers for accused 77b; A. W. 70 
Court of inquiry, record of; number ,_________ 474 
Of record; offer to accused noted in record 357(b) (15) 
Of record of general court-martial when not desired by ac

cused, disposition 355a 

Record of general or special court-martial; preparation, 
for accused 117,357 (b) (3),359 

Record of general or special court, to accused; receipL__ 366(b) 
Special courts-martial records, when appended to 358 (d) 

Corps area: 
Commander, successor on death or disability oL___________ 19 
Commander without power to confirm sentences under 

A. vV. 48 378(note 1) 

Commander's duties when officer arrested without charges 
preferred_____________________________________________ 50 

Commander's powel' to appoint general courts, when termi
nated or suspeuded - 18 

Habeas corpus, telegraphic report to commander on writ out 
of Federal court 169(a), 479 

Judicial notice of existence______________________________ 289 
Judicial notice of general or special orders, discussed______ 289 
'Witnesses, duties of commander respecting 163,164 

Corpus delicti, defined; proof; sufficiency 225 (c) 
Corroboration: 

Admissions in statement before court-martial by accused 
require_______________________________________________ 292 

Confession, uncolToborated, not sufficient basis for charges_ 70 
Corpus delicti; nature and order of pl"ooL 225 (c) 
Of coconspirator or accomplice not required but caution 

necessary____________________________________________ 224 
Perjury; by second witness or other form of evidence; 

exceptions 248 

Prior statement as, usually not admissible; exceptions 258a 
Prior statement of identification of accused as 223(a) 
Single witness sufficient except in treason and certain 

cases of perjury______________________________________ 248 
Treason; by two witnesses to overt acL___________________ 248 

Counsel (see also Defense counsel) : 
Analysts of evidence by; discussed "-____ 196 
Appointment of, when selected by accused 108; A. W. 17 
Civilian, not provided at Government expense 108; A. W. 17 
Closed sessions, not present at; duties in open courL______ 101 
Courts of' inquiry 463; A. W.99 

Defense counsel. (See Defense counseL) 
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Counsel-Continued. Par. 
Depositions taken upon oml interrogatories ISH (c) 
Examination of depositions before trial, permitted________ 266 
Freedom of expression to the court; limitations 107e, 291 
Individual; appointment and availability oL_____________ 108 
Individual; duties, defense counsel as associate_ 109,196(note) ; 

A. W.17 
Individual; preparation for trial, excuse from other duties__ l09a 
Individual; presence or absence at opening and after recess, 

in record ...._ 357 (b) (37, 38) 

Individual; requesting witnesses; duties of defense coullseL 161 
Individual; right to interview accused and witnesses______ 110 
Informing court as to member being accuser 01' witnes~____ 12fl 
Insanity, etc., of accused raisecl at trial, duties____________ 219 
Investigation of charges, wilen counsel permitted aL 76a(3) 
Opening statement as to defense; improprieties " 197 
Process to obtain witnesses, request fOI"-_________________ 159 
Questions in writing, when required_____________________ 111 
Record to show opportunity to introdnce indivicln>lL_ 357(b) (10) 
Record to show presence of individual, at all open ses

sions 84, 357(b) (11) 

Rehearing, rights as to record, etc., on 377a 
Represents an escaped accused as though he were presenL 36 
Summary court acts for both sicles 351(c) 
"Where seated in courL__________________________________ 83 

Connterfeit money, drunkeuness as defense to passing_________ 285 
Countersign, improper use of: 

Capital offense ill time of 41; A. W. 77 wal"-_~ 

Giving different countersign; analysis and proof of of
fense 427; A. lV. 77 

Giving different couutersignS'; definitions and prineiples___ 427 
Giving d~fferent countersign; form for specifications__ App. 6 (62) 
Making known countersign; analysis and proof of of

fense 427; A. "T. 77 

Making known countersign; definitions and principles____ 427 
Making known countersign; form for speCifications App. 6 (61) 

Court~, civil. (See Civil courts.) 
Court-martial orders. (See General court-martial orders; 

Special court-martial orders.) 
Courts-mal-Oal. (See also the specific court-martial.) 

Jmisdiction-
Control of person of accused; freedom in its pres

ence 47(c),87 

Conditions necessary to show, enumerated___________ 34 
pefined; special and limited; must conform to statute_ 3~ 
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Court-martial--()ontinued. 
Par. 

Entirely criminal jean not -award 'damages 'Or {!()llect 
debts____________________________________________ 33 

Escape during trial fioes not 'divesL________________ 36 
In generaJ, for tria.lof offendersaga.inst military ]ltW_ 3(b) 
Nature of, discussed and defined 32,33, 33a 
Not territorial ; difference from civil 'courts__________ 37 
Termination by separation from -service'; exceptions_ 38 
Wl'('lllgful act of -accused cannot divegt_______________ 36 

Members-
Competency issue by preponderance of evidence______ 296 
.Detnil Of bestquali'fied; two y-ellTS' experience_6Cc') ; A.'W. 4 
Marine Corps officel's, when 'el1gtble 10 ~ A.W. 2 
No ·diStinction 'between regnJar-andotber dfiicers______ 11 
Not to communicate :finding or sentence to reporter ,or 

.Jurisdiction~Continued. 

,R:~:~~;~ffi~~;~cli;iti~;~;T;~~-~;d~~~d~t~_;;c-ti~~-d~;~~~ .~~~~_ ... 
'Retiredofficers, when eligible "il (b) 
'Snspencled officer ineligible ·9 (oa) , 314 

\ 'JJemporary officers, wheneligibleas________________ 9 (c) 
Volunteers eligible .from date 'of 'muster or 'acceptance_9 (c) 
'What officers .competent and incompetent to'serve____ 6; 

A. 'W. 4,'8-10
Natnrediscussed 82,33, 33a 

Powers, ,appointingautbarity can 'nelt ,coIitrol ex€rcise____ 20 
Proper court for trial, considerationsgovernlng_________ 78 
Questions of witnesses-

Court or a member :ma;yask _ 253 
Subdect to rules .of .evidence; care .requisite _ ~3a 

Recommendation of suspension of 'dishonorable ,discl1arge_ 321
 
Records. (See 'Recol'dsofcourts'martial.)
 
Revis'ion pl'o(]eedings. (Bee Revision.)
 
"T1ll'ee 'kinds-.general, .special. .and.summar,y 5; A. W. 3
 

Courts of inquiry: ' 
'Ohallenges 101' (mnSe .only; 'one.n t a time 4G4 ;A. W. 99 
Class n, to inquire into classification :01 :officet'J3 as oLL-447n, 452 
COIDJ)osition.;three :01' 'moreoffi(]ers ~53; .A. W..98 
Conclusions as to facts and, when ,ordered. ·oplnion :an 

merits _ 
'469 

Conclnsion, dissenting, authorized _ 469 
Convening ,order, contents _ 455 
Counsel, ,privilege ,ma.y be ,allowed .accuser.or .an·yoffi(]er in

volved _ 463 
COIIDliel, right "of, in pIITDY ·whos.e ,conduct :being inquired

into 463; A.W.99 
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Conrts of inquiry-Continued. Par. 
Depositions; same rules as for coul'ts-mm'tiaL__ 468; A. W. 25, 26 
Exereise military jUl'isdiction ._______________________ 3 (d) 
Information of superior officer, a proper subject for_______ 452 
Interpreter; appointment find compensation______________ 457 
Jurisdiction of conduct of officers and soldiers only, in 

service 450; A. W.97 

Jnrislliction of subject matter; principal uses oL________ 452 
Limitation upon po",~r to convene of commanding officer__ 448 
Meinbers; suspended officer ineligible____________________ 314 
Membership in, as ground for challenge at court-martiaL__ 121 
New member, testimony read to__________________________ 465 
Oath of interpreter us in courts-mal'tiul 466; A. W.lOl 

Oath oJ members; form, administered by recorder_ 466; A."W. 100 
Oath of recorder; form, administered by presidenL 466; A. W.100 

- Oath of reporter as in cOl1rts-martiaL 466; A. W. 101 
Oath of witnesses as in cOuTts-rnartiaL 466; A. W. 101 
Ordered to inquire into class B dassification of offi

cer , 3(d) (note) 

Presence of party whose conduct being investigated, not es
sential but o~portunity ord.inarily given________________ 462 

Presence, opportunity always given class B officer_________ 462 
President has power to appoint reporter and interpreteL___ 457 
President or recorder may administer certain oaths 138 (b) ; 

A. W.1l4 
Propriety of court-martial, a proper subject for 452 
Pu1:flication of proceedings permitted but not required_____ 472 
Rank of members to that of officer appearing before______ 456 
Recorder, absence of, procedure__________________________ 465 
Recorder for each; not adviser or prosecutartmt may assisL 454 ; 

A. W.98 
Record admissible in evidence, in what cases_____________ 475 
Record, authentication of_______________________________ 473 
Records, disposition oL_________________________________ 474 
Reduced membership of court; procednre________________ 46-5 
Reporter always appointed on class B c1assi'fication in

qUiry 457 

Reporter; appointment, compensation, el1listed man eHgible_ 457 
Retired officers OD______________________________________ 453 

Secrecy not enjoined but prejUdicial conduct to divulge rec
ommendations, etc 470~________________ 

Statute of limitations not applicable to ~_____ 451 
Vindication o-f chal'acter, a propersutlject f01'_____________ 452 
When and by whom ordere-d 447; A.. W. 97 
Witnesses; examination, cross-examination, incriminating 

questions 4'67; A. W. 24',101 
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Courts of inquiry-Continued. Par. 
Witnesses; refusal to appear or testify, penalty 459; A. W. 23 
Witnesses; same powers to summon and examine as given 

court-martial and trial judge advocate 458; A. W. 101 
Cowardice: 

Drunkenness as showing lack of knowledge or intenL_____ 286 
Misbehavior before the enemy; defined, proof, pen

alty 425, pp. 377,378; A. W. 75 

Publication of officer's sentence in newspapers; non-asso- . 
ciation with him 347; A. W. 44 

Crimes and offenses: 
(See the specific offense by name.) 
Abolition as affecting privilege against self-crimination_ 233 (a) 
Conviction of attempt on specification alleging completed

crjrne, proper ~----- 300 

Definitions and principles under A. W. 92, 93 442, II. 408 
Evidence of conviction of crime to impeach witness________ 258 
Executive order as to maximum punishment, etc-:: 348,349 
General court-martial, how and when punishable by 40; 

A. W.42, 45 
Intent in connection Witil; discussed, examples 280,281 
Jurisdiction of civil and military courts___________________ 35 
Military jurisdiction over, not territoriaL________________ 37 
Not	 capital and not elsewhere in Articles of "Val', punish- _ 

able under A. "V. 96 ~6:p.463 

Of civil nature, when executed in penitentiary; desc1jJYe'd_ 40,338; 
A.W.42 

Presumption of fact from preparation to COillllliL_________ 278 
Specific article of war used where provided 74(e) 
Statute of limitations___________________________________ 149 
Transitory provision concerning__________________________ 487 

Criminal prosecution, reinoval to Federal courts when against 
member of military serYice________________________________ 484 

Cross-examination. (See 'Vitnesses.) 
Cross-interrogatories. (See Depositions.) 
Cruel and unusual punishments prohibited____________________ 344 
Cruelty, wife may testify against husband accused oL_________ 228 
Cuba, fees and mileage of civilian witnesses il1________________ 185 
Custody distinguished from possession 443, p. 426 
Custom, punisllments now obsolete by, enumerated____________ 345 
Custom of war as source'of military law______________________ 2(d) 
Damages: 

Courts-martial can not award____________________________ 33 
Reparation; duty of commanding officer, penalty 89,439; 

A. W.lOn 
To military property as offense; aIlal~'sis and prooL 433; A. W. 83 
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[Heterences lire to paragraphs, except that the letter ""p" indicates page, 
" A. W." indicates Articles of War, and" App." indicates Appendix.] 

Par. 
Dangerous weapon defined 443, p. 447 
Deadly weapon, malice presumed from use oL________________ 277 
Death, investigation of by summary court: 

Persons suspected of criminal responsibility, disposition oL 483 
Procedure described ----------- 483; A. W. 113 

Death sentence (1-de also Capital offenses) : 
Commuted sentence of, may be executed in penitentiary___ 338; 

A.W.42 
Confirmation by President, when required 378 (d) ; A. W. 48 
Execution. (See Execution of death sentence.) 
l1'orfeiture of pay and allowances not implied frOlll_________ 324 
Officers, may be imposed on______________________________ 310 
Procedure where insufficient yotes to sustain mandatorJ'___ 309 

(note 2) 
Record to show necessary concurrence 357(b) (47) 
Requires prior action of board of review and Judge Advo

cate GeneraL 371; A. W. 50! 

Review by board of review and Judge Advocate GeneraL__ 399a; 
A. W.50! 

Soldiers, may be imposed on_____________________________ 311 
Suspension of, until pleasure of President known 391; A. W. 51 
Voting; all members must agree whetber mandatory or dis

cretionary____________________________________________ 308 
Voting; number of votes required for conviction and sen

tence 90a, 295, 308, 346; A. W. 43 
Voting; where mandatory, where discretionary 295(a) (b) 
\Vhen authorized; when mandatory; cases enumerated____ 40, 

40(note1),41 
Debts: 

Courts-martial can not collecL___________________________ 33 
Stoppage by courts-martial to paJ', invalid________________ 325 
\Vhen nonpayment a military offense and when no action 

taken________________________________________________ 71 
Deceased persons: 

Dying declarations as exception to hearsay rule 221a(1), 222 
Disposition of effects oL 482; A. W. 112 

Statements of, in general, when admissible as henrsay ex
ceptions 221a(10) 

Declarations against interest as evidence_____________________ 226 
Decorum at courts-martiaL__________________________________ 86 
Defense: 

Convening authority alleged to be accuser, as______________ 17 
Ignorance of Articles of 'War as__________________________ 282 
Ignorance of fact as_____________________________________ 283 
Ignorance of lavv as_____________________________________ 282 
Member of court-martial as witness fOL 131 (b) 
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[Refel"enCeS ~are to paragral}hg, except that the letter ,.. p" ~Indicates page, 
"~A. ·W." 'indicates Articles of War, and ".&l}p." 'indicates Appendix:] 

Defense counsel (see also Counsel) : Par. 
Aid in providing authentic sources for judicial notice______ 289 
Appointment for each genera] or special- court'martiaL____ 31a; 

A.W.ll 
Arrest by court or president, not subject to______________ 89 
As associate counsel of accused 10Th, 196 (note) ; A. W.17 
Assistant. (See Assistant defense counsel.) 
ChllJlenge, not silbject to 107f, 120 
Clerks or orderlies for__________________________________ 107g 
Closed sessions, l1j)t present at; duties in open courL____ 101 
Commanding officer to make recommendations as to chang

ing, etc_____________________________________________ '7(a) 
Consulted in 'preparation of court-martial record________ 355 
Depositions taken upon oral interrogatories, presence 181Hc) 
Examination of order of reference for trial required______ 97 
Excuse from attendance at courL_______________________ 107i 
Excuse from partin trial, when 3110wed -'__ 107b 
Excuse on account of interest or hostility -- 101£ 
'Expert, duties relating to employment oL_______________ 192 
Freedom of expression to the court, limits 107e, 291 
General duties enurnerated______________________________ 107b 
Informing court as to member beirrg accuser or witness__ 129 
Interview'with accused and witnesses, l;ight oL___________ 110 
Investigation of charges, when permitted aL "76a(3) 
Legal advice or assistance obtained in open courL_________ 107d 
Legal adviser of court, with trial judge advocate_________ 107d 
-Not challengeable; relief in certain cases________________ lOU 
Plea of guilty, requesting explanation oL________________ 99 
'Preparation for trial; excuse from other duties____________ 109a 
Presence or absence at opening and after recess, in record_ 84, 

357(b) (37,38) 
Process to obtain witn!'sses, request for 159 
Questions in writing, when required_____________________ 111 
Record to note name,presence, absence, etc 357(b) (7-9,11) 
Rehearing; detail preferable of same '377a (note 2) 
Rehearing, rights as to record, etc., on__________________ 3778. 
Relation to individual counseL 108, J09; A.W. 17 
Revision proceedings, presence aL______________________ 352 
Selection, rank ._______________ 107a 
Term as inclnCling assistants___________________________ 1071 
V\'here seated in court__________________________________ 83 
Whole truth to be presented by--------__________________l07c 
Witnesses designated by. sumrnoned_____________________ 161 

'Definitions:
Abandon ~25,p.378 

Abuse__________________________________________________ 438 
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U{eferences 'lire ,to paragraphs, except -that· the letter "]) "indicates page, 

" A. ··W." indicates Articles of War, 'and App." Indicates Appendix.]U 

Definitions-Continued. Par.
Accusex-- 17,22 
Additional charges 73 

Appointingauthority____________________________ 369 
ATResL 46c; A: W. 69 
.~r80n. ·443,p.416 
Articles of Wlll\_for.Ilurposes oL 4,8; A. W. 1 
AssauUt 443,p.440 

Assault with a dangerous weapon,etc 443, p. 447 
Assault with intent to commit a felony 443, p. 439 
Assault with intent tocommitmanslaughter 443, p. 444 
Assault with intent _to commit rape 443, p. 444 
Assault with intenLto commit sodomy 443, p. 445 
Assault with -intent.to .dobodilyharm 443, p. 447 
Assault with .intent tomurder 443, p. 443 
Assault with intent to roh- 443, p. 445 
At or near 74 (g) 

llttempt_______________________________________________ 417 
Attempt to create a mutiny or sedition 417 A. W. 66 
Attempt todeserL 4D9 A. W. 58 
Attempt to strike noncommissioned officer 416 A. W. 65 
Attempt .to strike superior .officer 4l5 A. W. 64 
Battalioll 4(not~), A. W.l 

Beginning a mutiny___________________________________ 417 
Battery___________________________443, p. 442; 446, p. 464 
Bl'eaking ·4:43, p. 418 
Burglary ·443, p. 418 

"Capital .case," under A. W..12______________________ 263 
Capital .case,uncler A. W. 27- 272 (note) 
Causing .a Inutiny______________________________________ 417 
Certiftcate 443,p.433 

CJlal~e to fight u .duel________________________________ 441 
Character evideIlce______________________________________ 257 
Charge_________________________________________________ 61 
Charges__________________________________________ 61 
CircumstantialevideIlce '202 (3) 203 
Closed .sessioll__________________________________________ 91 
Clothing.________________________ 434 

'Collateral facts 259 (note) 
Co=anderof ..guard 421-422 
Co=amling .officer '418,422,424 
COlllillanding officer for the. time being - 374 
Oommanding .officer,with· .reference to court of inquiry__ 448 
Commanding .officer, .with Teference tosumrnary C<'lUl't

lllur.tia.l____________________________________________ 26 
Comp~l.Ily ~4(note), A. W. 1 
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[References are to paragraphs, except that the letter .. p" indicates page, 
.. A. W:' indicates Articles of War, and .. App." indicates Appendix.l 

Definitions-Continued. Par. 
Concealment 405 

Conduct unbecoming officer und gentlemen______________ 445 
Confinelllent____________________________________________ 218 
Constructive breaking 443,p.419 
Constructive condonation_______________________________ 151 
Constructive contempL 173 (c) 
Contempt 173(c) 

Contemptuous words____________________________________ 413 
Corpus delictL .-------- 225 (11) 

Corroborative evidence__________________________________ 248 
Counsel for the accused 196(note) 
Countersign 427 
Credibility 256 
Dangerous weapon 443, p. 447 
Declaration -,___ 443, p. 433 
Delay__________________________________________________ 418 
Deposition 443, p. 433 
Depredation____________________________________________ 439 
Desertion 284 (a) 409; A. W. 28,29,58 
Detached battalion______________________________________ 28 
Detached uniL .-------------------------_ 28 
Detachment 28 
lDirect contenJpt 173(c) 

lDirect evidence_________________________________________ 202 

lDis~overed--------------------------------------------_ 411 
" Dismissal of an officer" case, under A. ,Yo 27 272 (note)
lDisobedience 415 

Disorder_______________________________________________ 419 
Disrespectful behaviol'-_________________________________ 414 
Disrespectful words 413 
Double questions 254 (b) 
Drunk 74 

Drunkenness 435 
DueL__________________________________________________ 441 
lDuty__________________________________________________ 435 
Dwelling house 443, p. 418 
Embezzlement 443, p. 431 
Enemy 425, p. 377 ; 431 
Exciting a mutiny 417 
Execution of office____________________________________ 416 
Eixpert 218~tness_________________________________________ 

False writing 443, p. 436.
 

Felony under Penal Code_______________________________ 337
 
Forgery -- 443,p.435
 
Found drunk on duty .__.________ 435
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" A. W." indicates Articles of War, and" App." indicat.es Appendbc.l 

Definitions-Continued. Par. 
Fraudulent enlistruenL ..,____ 149 (3) (f), 405 
Frny 419 
General prisoner 74(j) 

lIearsay rule___________________________________________ 221 
In the military service of tbe United States______________ 9 
Indirect evidence 202 

Interested______________________________________________ 437 
Interlocutory questions____________ 89a (5) 
J oining in_____________________________________________ 417 
Joint offense___________________________________________ 69 
Judicial notice '-___ 289 

.Turisdiction of II court-martiaL__________________________ 32 
Knowingly 406 
ICnowledge ~41 

Larceny 443, p. 424
 

Law of the District of Columbia . 338 (c)
 
La\vfnl order___________________________________________ 415
 
Leading question 254
 

Legal record of a court-martiaL__________________________ 355
 
Loss 433,434 

~Ialice 442, p. 410 
Malice aforethought 442, p. 410 
Manslaughter 4'13, p. 414 

l\1artiallaw as applied to Army 2(c) 
Martial law at home___________________________________ 2(b) 
Material evidence______________________________________ 202 
Afayhern 443,p.416 

Military Govel'llrnenL__________________________________ 2 (a) 
Mili tary law 2 (d) 
Misappropriatiou 4'14, p. 457 
Misbehavior 425,p.377 

Misrepresentatiou_______________________________________ 197 
Mitigation of punishmeuL______________________________ 380 
~Iotiou to sever________________________________________ 156 
Murder 442.p.408~ 

Mllster ._________________________ 407 
Mutiny 417~_______________________ 

Negligence 423
 

Nolle prosequL_________________________________________ 158
 

Outh---------------------------------------..---------__ 443
Officer '1 (note), A. VV. 1 

Officer commanding for the time being____________________ 374 
On dllty________________________________________________ 435 
On or ubout 74(g) 

21358°--20----46 
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[References are to plullgraphs, except that the letter "p" ·Indicates page, 
...A. W." incJicatea Articles ·of War, and .. App." IndlcatesAppendix.] 

Definitions-Continued. Par. 
Pardon________________________________________________ 150 
Parole_________________________________________________ 427 
Perjury 443, p. 433 

Person (as spy)________________________________________ 432 
Persumption of fact__________________________________ 278 
Presumption of law 277 
Pretense_______________________________________________ 415 
Previous conviction____________________________________ 307 
Prima facie evidence____________________________________ 279 
Prisoner 421,422,423 
Privileged communications 227 
Prosecntor 17,22 

Provoking speeches and gestures________________________ 440 
Quarrel________________________________________________ 419 
lRape 442,p.411~ 

J1easonable doubt 288~ ~_______________________ 

lRelevant evidence______________________________________ 202 
lRelieves (the enen1y)___________________________________ 431 
lReproachful speeches and gestures______________________ 440 
Res .gestre________________________________________ 223 

Iteviewill,g authority---------------------------_______ 369
.]Riot 439 
Ilobbery 443,p. 422 

Itontine uuty-__________________________________________ 66 
·Safegnard______________________________________________ 428 
Scandalous and disgraceful offenses--__________________ 74 (ill ) 
Sedition 417 
"SentineL_______________________________________ 436 
_Scntinel's posL_______________________________________ 436 
Soldier 4 (note), A. W. 1 

SpecificatioD.--------------------------------_ 61
SpoiL 439~---

Spy_________________________________________________ 432 
Statute of limitations ~_____________________ 149 

Suffering loss, etc., of military .pro.perty__________________ 433 
Superior officer . --------------------_____ 411 
Testimonial evidence ----------------------__ 202, 207 
Threat, uuder A. W. 68 ----------___________ 419 
Trespass 443,p.430 

Trial__________________________________________ 149(3c) 
·~'ried 149(3c) 

Unlawfully (iu definition of murder) --------- 442,p. 408 
Voluntary eonfesIDon 225(b) 

Waste._________________________________________________ 439 
Weapon, dangerous 443,p.447 
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[References are to paragraphs, eJ<ceptthat the letter "p" 1ndicates page, 
.. A. W." indiL'lltcs Articles of War, and" App." Indicates Appendix.] 

Definitions-Continued. . Par. 
VVillful_________________________________________________ 405 
VVillful disobedience____________________________________ 415 
Willful injury________________________________________ 434 
Willful loss 433,434 

Definitions of crimes und offenses under A. 'V. 92 and 93 442, 443 
Degrading quest!{)ns, can be asked if material; distinguished 

from incriminating questions_____________________________ 233 
Delay. (See Unnecessary delay.) 
Delegation of powers: 

Of disciplinary powers, not permitted___________________ 333 
Of pow~r to appoint courts-martial, not permitted_______ 18 

Deiivering less than amount called for by receipt, definitions, ex
amples, prooL 444, p.454; A. W. 94 

Delivery of offenders to civil authorities. (See Civil authori
ties.) 

Dental treatment, refusal to submit to; an offense, procedure 
if doubt__________________________________________________ 68 

Department. (See Miiitary department.) 
Deposit of pay: 

Court-martial can not adjudge forfeiture__________________ 326 
Desertion forfeits principal and interest________________ 326 

Depositions (see also Former testimony) : 
Admissible under A. W. 25, when________________________ 2G3 

Admissibility as evidence; same ruiesapplicable, lead
ing questiOM 265, 268 (note) 

Affidavits not taken as, not admissible unless expressly 
·consented to__________________________________________ 269 

Before whom taken 137, 175; A. VV. 26 
Capital ctlse, adduced for defense only 165,174; A. W. 25 
Case before special court-martial under A. W. 25 

"capital "________________________________________ 263not 

Certain officers authorized to take, nnder R. S. 183_______ 138 
Civilian witness in confinemenL 167; A. VV. 25 
Competency of witnesses, same rules applicable to_______ 265 
Courts of inquiry, same ruleli as for courts·martiaL_ 468 ; 

A. W. 25, 26 
Del1J.yed, how traced__________________________________ 178 
Designation of proposed deponent by official title_________ 179 
Examination before trial by accused or cOllnseL__________ 266 
Fees of civil officers, law of place determines--____________ 181 
For defense in capital cases; cross-examination permitted_ 264 
Foreign country, taking in; procedure____________________ 182 
Form for App. 17 

Interrogatories, form for App.17 

Interrogatories, procedure for submitting______________ 176 
Interrogatories, voucher and subpoena to accompany 177(c) 



720 INDEX. 

[References are to paragraphs, except that the letter .. p" indicates page, 
N A. W:' indicates Articles of War, and .. App." indicates Appendix.] 

Depositions--Continued. Par. 
Interrogatories, when taken upon oral ;.procedure 174a, 181! 
Notation in records as to receipt, how offered, appending,

etc 357(b) (31) 

Objections; method of making 265,268(note) 
Offering in part; proceuure, court may direct reauing______ 268 
Officer designated to take, may administer oaths_ 138 (b) A. W. 114 
Perfunctory examination to be prevented 181(d) 
Procedure at trial as to introduction oL . 267, 268 
Procedure to obtain, in general, prescribed 174--182 
Receipt and presentation of accomplished, with vouchers_ 181(e) 
Responsiveness, care to secure___________________________ 180 
When admissible 174; A. W. 25 

Depredation. (See Committing depredation or riot.) 
Deprivation of privileges, sentence of, continuous, exceptions__ 401 
Descriptive and assignment card: 

Not original paper nor admiSSible in evidence as such_____ 238a 
Desertion: 

Absence without leave, included offense___________________ 377 
Absence without leave, presumption from continuing_______ 284 
AdVising, aiding, etc., desertion; analysis and proof of of: 

fense 410; A. W. 59 

Advising, aiding, etc., desertion; capital offense in war time_ 41: 
A.W.59 

Analysis and proof of offense 409; A. W. 58 
A. ,"V. 28, a rule of evidence and not a punitive article 74(n) 

284(a) 
As joint offense, proof necessary 69 
Attempt to desert; analysis and proof of offense 409; A. W. 58 
Attempt to desert; forms for specifications App. 6 (21,22) 
Attempt to desert, included offense ~__ 377 
Attempt to desert; nature of intent should be shown __ 409 (note) 
Authority of citizen to arrest deserters___________________ 59 
Authority of civil officer to al'l'est deserters- 58, A. W. 106 
Capital offense in time of war; punishable as court may 

direct in peace; Executive ol'der 41; A. W. 58; p. 277 
Constructive condonation in bar of triaL_________________ 151 
Conviction of, confirmation by whom required 378 (d) A. W. 48 
Corpus ueJicti established by proof of desertion 225 (c) 
Definitions and pl'inciples________________________________ 409 
Disapproval of conviction; grounds to be stated, purpose___ 388 
Distinct and specific intent, independent of act, essentiaL__ 280 
Drunkenness as showing lack of intenL___________________ 286 
During trial, no effect on jurisdiction of courL____________ 36 
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Desertion-Continued. Par. 
Effect of honorable and dishonorable discharges on charge

of 38(e) 

Entertaining and retaining of deserter by officer 411; A. W. 60 
Evidence to prove_______________________________________ 284 
Finding or pleading absence without leave under charge of 

298,300 
Followed by fraudulent enlistmel1L 74(n) ; 284, 409, A. W. ~9 

Forfeitme of deposits___________________________________ 326 
Forms for specifications App.6(15-24) 
Fraudulent enlistment, joinder with charge oL 74(n) 
Hearsay evidence, instance of, in trial for 221 (1) 
In peace time; three-year limitation 149(2) 
In war time; no limitation of time 149(2) ; A. W. 39 
In war time, penitentiary offense; rule to be applied______ 40, 

338; A. W. 42 
Intent not expressed in A. W. 58 but to be proved__________ 281 
Joint offense, when chargeable as________________________ 69 
Minor may be arrested and tried fOf______________________ 60 
Morning report, entries in, as proof of absence without leav'e_ 284 
Officer quitting post befol'e resignation accepted, a deserter_ 281, 

284(a) ; A. W.28 
Payment of reward for deserter no proof of intenL_______ 284 
Repeated, in time of peace, penitentiary offense; rule to 

be applied 40, 338,396; A. W. 42 

Requisite intent one of three enumerated kinds___________ 281 
Retaining a deserter. (See Retaining a deserter.) 
"Short desertion" principle adopted in A. W. 28_ 284(a) (3); 409 
Statutory rules, in certain cases, as to 284(a) ; A. \V. 28 
Time lost to be made good 38 (note) ; A. W. 107 
Trial for, after trial for absence without leave 149(3) (2) 
Unsustained charge prevents stoppage of pay to collect 

reward paid__________________________________________ 329 
War Department policy regarding punishments fOL_______ 340 

Destruction of records before action of reviewing authority___ 368 
Detached enlisted men part of Regular Army 4 (a) (note a) 
Detached officers part of Regular Army 4 (a) (note a) 
Detachment: 

Commanding officer's summary court powers, altllough part 
of brigade____________________________________________ 29 

FrOID command, effect on power to appoint general courts
lllartial______________________________________________ 18 

General courts-lllartial; when appointed for 14; A. W.8 
Special courts-martial; when appointed for 21; A. W. 9 
Summary courts-martial; when appointed for 25; A. W. 10 
Term defined and discussed____________________________ 28 
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Detention of pay: Par. 
Executive order limiting llffiounL p. 283 
Forfeiture of pay mas be mitigated to______________ 382 
Found to be effective punishmenL______________________ 34:.! 
In whole or part; Executive order; A. W. 14; policy of War 

])epartrnent ·32g,349;~. \V. 14 

In whole or part, legal sentence for officel's_______________ 310 
In whole or part, legal sentence for soldiers_____________ 311 
Paid at time of dischal~ge-------------------------p.286(VIII) 
Summary court limited to two-thirds of one month'spay__ 44; 

A. W. 14 
Direct evidence defined_______________________________ 202 
])ireet examination. (See Witnesses.) 
Disapproval of sentence, effect·of. (See a,T;soSentence.) 372 (a) 
Dischllrge:

Accused found abnormal mentaIIy 76(b) 

(6,10) ; 76(c) (2); 76(note) 
Before expiration of term, methods stated 320; A. W.108 
Certificate to be furnished enlisted m~m of A. W. 108 
])ishonoI'able. (.See Dishonornbledischarge.)
 
Habeas carpus. (See Habea,scarpus.)
 
Liability of officer for embezzling certain funds continues
 

after 444,p. 459.; A. W. 94 

Liability to trial byconrt-martiul after ; cases enumerated_ 38 
Obtained by fraud; cancellation, .PunishmenL 38(d) 
Officer discharged under selective service act not entitled 

to tl·iaL______________ 38 (b).( note) 

Disciplinary .barracks': 
As place of confinement in place of penitentiary_396, 397; A.'W. 42 
Clemency applications in case of prisoners in____________ 402 
Propriety of designating ·as ,place of .punishment di·scnssed_ 342a 
Rernlssionofsuspendedsentencesby Seer.etl1ry of War___ 392, 

393; A. W. 52 
Treatment ·of .deserters aL____________________________ 340 

Disciplinary battalion: 
Assigmnent to, as mitigated punishmenL_______________ 382 
Assignment to, legal sentence forsoldier________________ 311 

Disciplinary punishment: 
Commandingofllcer may treat charges n·s tnvolvingcase

only for 76a(2.4,7,ll, 12) 

Disposal of case after charges received under A. W. 104__ 76a 
(2,4,7,11,12) 

Eocercise of power an exercise of military j urisdictiOll____ 3 (c) 
Powers of commanding officer enumerated Jlnd discussed__ 333 ; 

A. W. 104 
Prison discipline, matters of, narned__________ 345 
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Disciplinary punishment-Continued. Par. 
Sentence of general prisoner not to interfere with prison

Discipline 330 

Discovered, defined as to discovery that soldier a deserter_____ 411; 
A.W.60 

Discredit, conduct tending to bring, etc. (See Cond~ct of a na
ture to .bringdiscredit upon the U1ilitary service.) 

Discl~etionarysentence. (See Sentence.)
 
Di~g,race to service, how pleaded 74(m~
 

Disguise, presumption of fact arising from____________________ 218 
Dishonorable disc11ar.ge: 

·Clemency power not affected by 402 
Executiye order as to propriety ~f adjudging p.285(VII} 
Forfeiture of pay and allowances not implied fi·Oill________ 324 
General court-martial only may irnp.ose 320; A. W. 108 
Legalsenteuce for soldiers- ---___________ 311 

Not suspended; sentence requires prior action of board of 
review and Judge Advocate GeneraL 371; A.. W. 50} 

On account of predonsconvictions____________________ p.284 
Procedure where insufficient votes to adjudge manuattlry_ 309 

(note 2) 
Releases from all lIlili~ary offenses ion any enHstlilllent; ex

cept A. VV. 94 38(e) 

Review by board of review And Judge Ad\'ocatoe Gena-al 'of 
cases ~ 399a; A. ,v. 50! 

Sentence may be commuted but R@t mitigated if providing 
only ~------------------------------ 382 

Sentence providing, with other punishments, may be miti 
gated, how___________________________________________ 382 

Special court-martial can notarljudge 42; A. W. 108 
Summary court-martial can not adjudge 44; A. 'IV. 108 
Suspension. (See ,Sllspensiollofsentence.) 
To take effect at date during confinement to be designated, 

illegal_______________________________________________ 320 
Dismissal: 

Clemency power not affected by 402 

Conviction under A. W·. 95 pr.ecludes ·aayotller 1J'l1llishme-nL 312 
For what offenses manc1atIDry 40 (note) ; A. W. 95 
Forfeiture of pay and allowances not implied frolll________ 324 
Legal sentence, with or without confinement, fiJI' officel's___ 310 
LiaBiHty of officer for embezzlingcel'tain funds continues 

after 444, p. 459; A. W. 94 

Liability to trial by cOlll't-mll.rtiaJ after; cases enumera-ted_ 38 
N{\ case referred to special court-martial is a case extending 

to, under A. VV. 27____________________________________ 272 
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Dismissal-Continued. Par. 
Not suspended; sentence requires prior action of board of 

review and Judge Advocate GeneraL 371; A. W. 50! 
Of cadet, confirmation by President required 378 (c) 
Of charges, on investigation 76a (1, 6, II, 12), 

76b(I,6,10),76c(2,3),76(note) 
Of officer; confirmation by President in time of peace; rule 

in time of war 378 (b) ; A. W. 48 

Of officer for cowardice or fraUd, publication thereoL_____ 347; 
A.W.44 

Of officer, for disrespect toward President, Congress, gov
ernors, etc 413; A. W. 62 

Of officer, in time of peace, only by sentence of court-mar
tial 38 (b) (notes) ; A. W. 118 

Of officer, special court-martial can not adjudge 42; A. "V. 118 
Of officer under A. W. 95, no additional punishment allow

able_________________________________________________ 312 
Of officer under R. S. 1230; right to court-martiaL 15,38 (b) 
Of officer under R. S. 1230; decision of CO\,lrt of Claims_ 15 (note) 
Procedure where insufficient votes to adjudge mandatory__ 309 

(note 2) 
Promotion of member by dismissal of accused, ground for 

challenge_____________________________________________ 121 
Review by board of review and Judge Advocate General of 

cases involving 399a; A. W. 50! 
Voting on mandatory penalty oL________________________ 308 

Disobedience of orders; 
Failure to obey included in willful disobedience of superior 

officer or of noncommissioned officeL___________________ 377 
Of officer, because of ignorance of officer's status, as de

fense________________________________________________ 283 
Of president of court-martial, not chargeable under A. W. 

64 but under A. W. 96_________________________________ 89 
Of superior officer; analysis and proof of offense; definitions 

and principles 415; A. W. 64 
Of snperior officer; capital offense at all times 41; A. W. 64 
Of superior officer; drunkenness as defense_______________ 286 
Of superior officer; form for specifications App. 6 (34) 
Of warrant or noncommissioned officer; analysis and proof 

of offense; definitions and principles 416; A. W. 65 
Of warrant or noncommissioned officer; forms for sped

fications App.6 

Disobedience of orders in to arrest or confinement: 
Analysis and proof of offense 419; A. W. 68 
Forms for specifications App. 6 ('13) 

Principles and definitions_______________________________ 419 
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Disorderly conduct: Par. 
Contempt by military person may be charged as 173 (d) 

When consisting of assault not to be punished in both 
aspects______________________________________________ 66 

Who may quell disorders, etc., of military persons__ 419; A. W. 68 
Disorders and neglects to the prejudice of good order and mili

tary (]iscipl.ne: 
Definitions and principles, instances, prooL_ 446, p. 461; A. ·W. 96 
Forms for specifications App.6 

Intent to neglect duty as inferable from act_______________ 280 
Members of court-martial liable for inattention, etc., for 

neglect of duty_______________________________________ 86 
No negligence where no duty 443, p. 415 

Disqualification of member. {See Challenge.) 
Disrespect toward President, etc.: 

Analysis and proof of offense 413; A. W. 62 
Definitions and principles_______________________________ 413 
Form for specification App. 6 (29) 

Disrespect toward superior officer: 
Analysis and proof of offense 414; A. W. 63 
Definitions and principles .. 414 

Drunkenness as showing lack of knowledge or intenL_____ 286 
l.'orm for specIfication App. 6 (30) 

District: 
Coast Artill~ry; commanding officer's duties where officer 

arrested without charges preferred_____________________ 50 
Commanding officer may appoint special courts-martiaL21; A. W. 9 
Commanding officer may be empowered to appoint general 

courts-martiaL 14; A. W. 8 

District attorney, United States: 
Action 011 constructive attempts of courts-martial, etc 173 (c) 
Duty to. prosecute recalcitrant witnesses before courts-

martial 170; A. W. 23 

Findings of inquest, when transmitted to 483;. A. ·W. 113 
Trial of certain suits ag,iinst military persons removed 

from State courts 484; A. W. 117 

District of Columbia: 
As source of definitions for offenses under A. 'N. 92 and 

93, after Penal Code 442, p. 408 

Code of, as guide for penitentiary sentence and duration 
of same 40,338; A. VV.42,45 

.. Law of," defined 338 (c)~_ 

Division: 
Dismissal of officers in time of war; confirmation by COlli

manding officer oL 378(b) ; A. W. 48 
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Division-Continued. Par. 
Mitigation or remission of sentences, when by eommanding

officer oL 381; A. W. 50 

Report to comman<ling general of habeas corpus in attach
ment proceedings 169(a) 

Tactical division commanoer may appoint general courts-
martial 14; A. W. S 

Territorial division commander may appoint general 
cnurts-mllrtiaL 1'1; A. ,V. 8 

Documentary eviclence: 
Authenticated copies of documents at certain lleadquarters,

admissible 238 

Authentication, a.s fundamental rule .,.___ 23611 
Authentication of writings, metllod 01-___________________ 239 
Before special courts, what and when appended to record_ 358 (c-f) 
Books ~f account; use, conditions, refreshing recollecti<m, 

originals ..:_______________________________ 244 

Bulky reports not appended to record; procedure PP. 564 (9) ; 
650{5) 

COlll't of inqu-iry, record ~f, when and whm-e admissible__ 272,475 
Exceptions to hearsay rule enumeruted .__.____ 221a 
Expenses of obtaining certified copies, how paid___________ 193 
Four fundamental rules in use of, enumeTftt~_---------- 236a 
Handwriting comparison, statutory rule governing courts

mal·tiai .. 240 

Improper, rejected by court on own .motion______________ 202a 
Investigation of charges, consideration upou 76a{3, 8, 10, 11) 
Listed on charge sheets; appending of originals or 

copies p. 563 (4) 

Manner of praying contents of writing___________________ 237 
Maps, pllOtographs, sketches, etc_______________________ 245 
Memoranda; kinds, use, proof, refreshing recoUection__ 241-243 
Memomn{lum of, forwarded with eharges________________ 75 
Offidal docuIll€nts not appended to record, procedurc_ pp. 564(9) ; 

650(5) 
Official documents recording certain facts admissible__ 238a 
OlTIcial report not admissible because of that fact alone_ 238(note)
Originals 197 

Pftroon as basis of plea in bar, hDW proved____________ 273 
Procedure to obtain; subprenll duces tecum______________ 166 
Procedure where Driginal consists of numerous wl'itings__ 237, 

237 note 
Production of official 110cuments in cOuI'L_______________ 237 
Production of original; as funDamental rnle 236a 
Public ~ords; Driginals not required to be produceU, 

reason_ 238 
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Documentary evidence--Continned. Par. 
Record of conviction necessary to impeach witness denying 

sarne_________________________________________________ 258 
Record of general court-martial, noted in 357 (b) (31, 32) 
Strict proof of undisputed writings not ordinarily re

quired_______________________________________________ 236b 

Testimonial status to he given writing, as fundamental 
rule_________________________________________________ 236a 

War Department and Army records; when copies ad-
rn~sible______________________________________________ 238 

'Witness,procedm-e to obtain from civilian______________ 166 
Double jeopardy. (See Former jeopardy.) 
Donblequestions : 

Defined; examples 254 (b) 

Draft : 
Officer, drafted, eligible for memlJershivon 'Court-martial 9 (c) 
Persons subject to A.rticlesof War unuer 4(a), 

4(a) (note g), A. W. 2(a) 
Drawing weapon, etc., on order into arrest or confinement: 

Analysis and proof of offenses 41~; A. W. 68 
Definitions and principles______________________________ 419 
Forms for specifications App. -6 (43) 

Dropping from rolls: 
Liability under A. W. 94 for embezzlement of certain 

funds continues after 444, p. 459 ; A. W. 94 
Of officer absent three months; .efl'~ct, R. S. 1230 38 (b) 

(note 3) ; A. W.n8 
Drunk on duty: 

Analysis and proof of off'ense 435; A.. W. 85 
Definitions and principles 435 

Drunkenness, .a lesser included ·o.ffense____________________ 377 
Form for .specification App.6 (76) 

Int~lt inferable froll1 act_______________________________ 280 
"On duty" defined, under A. W. 85 :.___ 4S5 

Drunk -0D post.: 
Analysis and proof ofoffense 436; A. W. 86 
Defillitionsand principles 435, 436 
Form for specification App.6(77) 

No statlltory intent described in A. W. 86 nor to be alleged__ 281 
Drunkenness: 

As a defense; discussed, examples______________________ 285 
As .a defense in military cases 286, 435 
As violation of A. W. 95________________________________ 445 
As violation of A. W.96 446, p. 462 
Being drunk an included offense wnder drunkelm~s on duty 377 
." Drunk" .defined -'_________ 304 

Manner of proof; direct question; describing conducL__ 287 
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,findings 74(b),304 

Drunkenness-Continued. Par. 
May result from use of intoxicating drugs______________ 
Substitutes for word" drunk" not to be u~ed in charges or 

Duelling: 
Being concerned in 01' conniving at duel; offense described, 

penalty, forllls .: 441; A. W. 91; App. 6 (91) 
Failing to report knowledge of challenge; offense described, 

penalty, forlUs 411; A. W. 91; App.6 (91) 

Fighting or promoting a duel; offense described, penalty, 
forms 441; A. W. 91 ; App. 6 (87) 

Duty: 
Acts in performance of, as justification or excuse for 

homicide 442, p. 408 

Drunk on. (See Drunk on dnty.) 
Restoration to, as condonation of desertion_______________ 151 
Restoration to, during suspension 392; A. W. 52 
Suspension from, effecL_________________________________ 316 

Duty, neglect of. (See Disorders and neglects. etc.) 
Dying declaration: 

Exception to hearsay rule in murder and Illanslaughter ; 
discussed ':::':. ._ 221a (l), 222 

Election, motion to require not permitted ._______________ 157 
Embezzlement: 

Analysis and proof; penalty 443, pp. 413, 430 ; A. W. 93 
By former officer of funds of company, etc., or of enlisted 

men; limitations and prooL 444, p. 459; A. W. 94 
Definitions and principles 443, p. 413 
Forms for specifications ------------ App. 6(102, 103) 
Larceny distinguishec1 443, p. 431 
Lilllitation of three j'ears 149 (2) 
Of military property; defined, prool' 444, p.157; A. W. 94 
Presumption from possession of embezzled articles_________ 278 

Enemy: 
Attempting to relieve; analysis aud proof of offense, pen

alty 431;A. vV.SI 
Giving intelligence to; ana.jsis and proof of offem;e, peIl

aity 431; A. ViTo 81 

Harboring or protecting; analysis and proof of offense, pen
aity 431; A. W. 81 

Milital'y government exercised over territory oL__________ 2(a) 
Misbehaviol' before; offense defined, proof, penaUy 425, p. 378 ; 

A.W.75 
Relieving; allal~'sjs and proof of offense, penalty__ 431; A. W. 81 
Relieving, corresponding with, etc., or so attempting, c-apital 

offense in time of war 41; A. W. 81 
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Par. 
Engineer train, when a detachment for disciplinary purposes___ 28 
Enlj sted men (see also more specific titles) : 

Funds of, embezzlement by former officer an offense__ 444, p. 459; 
A.W.94 

Included under word" soldier " 4 (notes 1, 2) ; A. W.. : b) 
Heporter for court-martial, etc., detail of soldier a8________ 115 
Reporter for court of inquiry____________________________ 457 
Retired, subjee:t to military law 4(a); A. W.2 

Sentences which may be imposed on soldiers enumerated___ 311 
Soldier holding certificate of eligibility to promotion may 

be sentenced to loss of privileges_______________________ 31'1 
Soldier holding certificate of eligibility to promotion not 

subject to sumillar~, court-lIUlrtiaL 43; A. W. 14 
Soldiers of Regular Army subject to Articles of War 4(a) ; 

A. \V. 2(a) 
Enlisted Reserve Corps when on active duty subject to Articles 

of War -,- 4(a) (note f) 

Enlistment: 
After dishonorable discharge does not revive prior ofi'enses_ 38(e) 
Fraudulent. (See Ifraudulent enlistment.) 
Illegal, how pleaded 152 (b) 

Original enlistment paper admissible without calling offi
cer makillg___________________________________________ 23Sa 

Time lost to be made good 3S(e) (note) ; A.W.107 
Trial after expiration of term for offenses during 38(e) (note) 
Trial after expiration of term for offenses while making 

good time 38(e) (note) ; A. W. 107 

Unlawful by officer-
Analysis and proof of offense_______________________ 406 
Definitions and principles 406; A. W. 55 
ForIns for specifications App.6(5) 
Must be "knowingly" made_________________________ 281 

Entl'y into service as subjecting entrant to Articles of WaL_ 4(a) ; 
A. W. 2(a) 

Equivalent punishments, table oL__________________________ 349 
Errors, list of common App.27 
Errors not invalidating triaL 376a; A. W. 3'7 

Escape: 
Acts and statements of conspirator in furtherance oL_____ 224 
Does not divest court, dur-ing trial, of jul'isdiction________ 36 
From arrest or confinement. (See Arrest; Confinement.) 
Suffering or permitting. (See Suffering a prisoner to 

escape.) 
Espionage. (See SIl~·ing.) 
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Evidence: Par. 
(In connecti,on with a particular subject, see the 8pecifio 

title. ) 
Admissibility; rulings by law rnember 89a; A. W. 31 
Admissibility; rulings by president of courL 89; A. W. 31 
Aider of defective specification__________________________ 158a 
Analysis by trial judge advocate and counseL_____________ 196 
A. W. 28 not a punitive article but prescribes rule of_ 74(n) ; 284(a) 
Circumstantial, defined and explained 202(3),203 
Circumstantial, illustration of difference between admis

sible and inadmissible_______________________________ 204 
Corroboration. (See CorrOboration.) 
Documentary evidence. (See Documentary evidence.) 
Duties, in general, of court in consideration of____________ 197 
Findings preclude taking of furtheL___________________ 297 
General remarks concerning 194, 195 

Identification of accused. (See Identification of accused.) 
Improper, should be rejected by court on own motion______ 202a 
Indirect, defined and explained 202 (3) 

Irrelevant, inadmissible; admitting conditionally 202 (2) 
Material to the issues; when not materiuL 202 (1) 
Objections, reasons for, to be stated____________________ 250 
Order of proof in presentation oL_______________________ 196 
Pleading, in specifications, improper; explained; effecL__ 74(d) 
Record to show whether accused offered testimony, etc_ 357(b) (34) 
Relevant to the issues; when not relevanL 202 (1) 
Res gestae. (See Res gestae.) 
Rules of, applicable irrespective of rank__________________ 200 
Ruies of, for courts-martial, where fOulld 198, 199 
Statement of accused is noL 290, 292 
Suppression of, as creating presumption of guilL________ 278 
Taking after plea of guilty 154 (c) 
Testimonial; defined, examples__________________________ 207 
Testimonial knowledge discussed________________________ 220 
Testimonial, why classed by itseIL 202 (4) 
Use of texts and State decisions_________________________ 199 
Variance, procedure in case slJowing_____________________ 158b 
Witnesses. (See Witnesses.) 

Exceptions and substitutions: 
Findings varying from specifications as to date or placc__ 74(g) 
GUilty of lesser included. offense_________________________ 298 
Guilty with; power of court-martial to find_____________ 299 
Required when evidence improperly pleaded 74 (el) 

Substitution of general for specific article in the charge___ 300 
Excessive sentences, part approval ot________________________ 386 

Exclamations. (See Res gestae.) 
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Execution of death sentence. (See also Death sentence.) Par. 
Court-martial not concerned with time or place _ 346 
In presence of troops as example _ 346 
Manner of execution stated _ 846 
New date fixed if date passed _ 346 
Reviewing or confirming authority fixBS time and place _ 346 

Execution of sentence as affected by review of board of review 
and Judge Advocate GeneraL 399a; A. W. 50~ 

Executive order: 
As to maximum punishments, etc. ; when effective_________ 849 
Maximum punishments named therein do not preclude less 

punishments of different kind 309 (note 3) 
PromuJgation of Manual for Courts-MartlaL_____________ xxI 
Reference to, to determine what is legal puJ?ishment_____ 309 

Expediting- trials: 
Du ty of; penalty for unnecessary delay__ 108, 103a, 420 ; A. W. 70 

Expert: 
Capadty to testify as, discussed__________________________ 218 
Employment oj', as witness______________________________ 192 

Extenuation: 
Drunkenness as matter oL _ 285 
Ignorance oj' articles of war as _ 282 
Statement of accused as mll.tter oJ' _ 290 
Statement of accused failing to testify at triaL _ 215 
Statement of accused on investigation _ 76a 

Extra-duty pay, forfeiture oL _ 3"24 
Extra fatigue: 

As disciplinary punishment; one week limfL 333; A. W. 104 
Failure to obey standing orders; 

Distinguished from willful disobedience of superior officer_ 415 
Failure to plead 155; A. W. 21 

Failure to render report of prisoners by commander of a guard: 
Analysis and proof of offense 55 (note), 422 ; A. W. 71 
Definitions and principles_______________________________ 422 
Form for specifieation App. 6 (46) 

False alarms, oecasioning 425, p. 381; A. W. 75 
False claims against United States; 

Agreement or conspiracy; defined, proot 444, p. 452 
False oath in connection with claims; proo:l'_ 444, p. 454; A. W. 94 
Forgery, etc., of signature in connection with claims, prOOf, 

444, p. 454; A. W. 94 
Liability to trial by l;ourt-martial after discharge or dis

missaL__. 38{a) ; A. W. 94 
Limitation of three years 149 (2) 

Making 01' causing to be made; defined, proot_ 444, p. 450; A. W. 94 
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False claims against United States-Continued. Par. 
Making, using, etc., false writing in connection with; de

fined, proof 444, p. 453 ; A. W. 94 

Offenses under A. W. 94 enumerated and classified 444, p. 448 
Presenting or causing to be presented for approval or pay

ment;' defined, prooL 444, p. 451; A. '\17. 94 
False muster: ' 

Analysis and proof of offense 407; A. W. 56 
Definitions and principles .,._________ 407 
Forms for specifications App.6(6-12) 
Must be made" knowingly ,, ~____ 281 

False returns: 
Analysis and proof of offense 408; A. W. 57 
Definitions and principles________________________________ 408 
Forms for specifications App. 6 (13-14) 

False swearing (see also Perjury) : 
Defined and distinguished from perjury 446, p. 463 

False writing. (See Forgery.) 
Falsification of accounts: 

Evidence o{similar occurrence, example oL 206(4) 
Family history, statements about: 

Exception to hearsay rule; when applicable 221a(3) 
Federal judicial system, courts-martial not part oL 33, 33a 
Fees of witnesses. (See Witnesses.) 
Felonious assault. (See Assault, and references there given.)
 
Field bakery, when a detachment for disciplinary purposes_____ 28
 
Field clerks (Army and Quartermaster Corps) :
 

A. W. 55, 56, 67, and 75 not applicable to; A. W. 96 proper, 
for such offenses 406,407,418,425,p.380 

Compensation as reporters of courts-martial, etc., not al
lowed 113(f) 

Excepted from jurisdiction of special and summary' courts-
martial by G. O. 71, W. D., 1920 p. 656 

False muster, etc. ; A. W. 56 not applicable to_____________ 407 
Misbehavior, etc., before enemy; A. W. 75 not applicable to_ 425 
Mutiny or sedition, not suppressing, etc., under A. W. 9<3 and 

not A. VV. 67 418(note) 

Officers, but not commissioned; use of term 4 (note 2) 
Power to quell frays, disorders, etc.; penalty 419; A. W. 68 
Previous conviction; 3-year iimitation _ 
Snbject to Articles of WaL 4(a) ; A. W. 2(a) 
Summary court-martial, not subject to 43; A. "T. 14 
Unlawful enlistment, etc.; A. W. 55 not applicable to______ 406 
VVllat sentences legal fOL S10a 

FielU signal battalion, when a detachment for disciplinary pur·
poses --_ 28 
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Fifth Amendment (S66 alBo Self-crimination) : Par. 
Accused can not be required to admit his statemenL_ 225 (note 1) 
Applies to courts-martial, both accused and witnesses______ 233 
As a source of military jurisdiction______________________ 1 
Compulsory submission to physical examination does not 

violate 236, 236 (a). 

Files, loss of: . 
How accomplished______________________________________ 313 
Legal sentence for ofllcers______________________________ 310 
What approval necessary, President need not confirm but 

alone can restore 390; A. W. 50 

Finance Department: 
Desertion disapproved, grounds stated for benefit oL______ 388 
Nearest finance ofllcer to tender witness fees and mileage 

172,177(c) 
Payment of all necessary expenses of courts-martial, etc.,by 193~________________________ 

Payment of interpreters on certified vouchers_____________ 119 
Payment of subpoena fees, appropriation for 191 
Transmittal of effects and money of deceased person to____ 482; 

A. W.1l2 
Findings: 

Approval, powers incident to power oL___________________ 377 
At close of prosecution's case____________________________ 158c 
Communication to reporter or clerk improper; legality un

affected______________________________________________ 305 
Court to be closed for 91; A. W. 19 
Evidence can not be taken after_________________________ 297 
General principles applicable to__________________________ 297 
Guilty of but one specification supports like finding upon 

charge_______________________________________________ 297 
Guilty of general and not of specific article________________ 300 
Joint charges; form where both conviction and acquittaL_ 301 
Lesser included offenses 377 (a) 
Of courts-martiaL 294--305 
Of courts of inquiry 461,469 

Of no criminality, equivalent to acquittaL________________ 303 
Of not guilty not to be approved or disapproved but merely

promulgated in orders 372(b) 
On summary court record_______________________________ 363 
Reasons for, may be spread upon record__________________ 302 
Reconsideration where insufficient votes to sustain manda

tory sentence 309 (note 2) 
Record to show certain facts concerning 35Th (40) 
Recording by reporter; communication to him____________ 305 
Return for reconsideration, when prohibited 352; A. W. 40 

21358"--20----47 
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Findings-Continued. Par. 
Voting. (See Voting.) 
With exceptions and substitutions_____________________ 299 

Fine: 
Accrues. to United States and not to an individuaL_______ 317 
Defined; alternaave of imprisonmenL____________________ 317 
Legal sentence for oflicers ~________________ 310 

Finger prints: 
Conditions under which admissiblee-____________________ 245 
Original admissible without calling officer making cardC-__ 238a 

Flight, presumption of fact arising from_____________________ 278 
Flogging prohibited 344: A. W. 4'1 

Force. (In rape, see·Rape. In robbery, Robbery. In sodomy, 
Sodomy.), 

Forcing a' safeguard: 
Analysis and proof of offense 428; A. W. 78 
Capital offense in tilDe of war 41; A. W. 78 
Definitions and principles~__________________________ 428 
ForD! for specification App; 6 (63) 

Foreign country: 
Power:;, of notary public or .consuls to cel1ain officers wbere 

Army is serving in 138 (b) ; A.. W. 114 

Pl'Ocedure to obtain deposition in_______________________ 182 
Forfeiture: 

Deposits-, 
Court-martial can not adjudge forfeiture- 326 
Desel'tion forfeits principal and interesL____________ 326 

Pas and allowances-
Accrues to United States. and not to an individual___ 317 
-Allowances, without pay,. Rot customary 324 
Class A allotments not forfeitable by court-martiaL___ 311 
Class B allotments not forfeitable by court-martiaL___ 311 
Deposits of soldier not flJrfeitablee-________________ 326 
Executive order limiting amounL P. 283 
Extra-duty pay. when not forfeited________________ 324 
Fine distinguished-______________________________ 317 
In whole or part, legal. sentence for soldiers'"-________ 311 
In whole Or part, legal sentence for oflicers___________ 310 
Mitigation to detention of pay_____________________ 382 
No forfeiture by implication; express terms'-_________ 324 
Not within commanding officer's dlsclplinary powers';

exception 333'; A. W.104 

Officer's pay as disciplinary punishment, when forfeitc 
able 333·; A. W.104 

Pay does not carry allowances__________________ 324 
Power of remiSSion. or mitigation' extends to UD\, 

collected 381; A.. W. 5() 
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Forfeiture--Continued. 
Pay and allowances-Continued. Par. 

Special court limited to two-thirds per month for not 
over six IUonths 42; A. \V. 1~ 

Summary court limited to two-thirds of one month's 
pay	 44; A. 14~. 

Forgery': 
Analysis and proof; penalty 443, p. 435; A. ~. 93 
Definitions and principles 443, p. 435 
Falsely altering a writing; proof 443, p. 438 
Falsely making a writing; prooL 443, p. 437 
Forms for specifications App.6(105,106) 
In claims against United States 444, p. 454; A. W. 94 
Uttering a paper falsely made or falsely altered; attempt 

to do so; prooL 443, p. 438 

Former jeopardy:
 
Action of other than Federal court no bar to trial by court-


martial	 . 274 

Advice to accused as to right to plead, in record 149(3) (11) 
Defense must be asserted to take advantage of iL 149 (3) (g) 
Evidence <If former trial by military or civil court. .how 

oITered_______________________________________________ 274 
Former punishment, when having another triaL_______ 152 (a) 
Fraudulent enlistment; example____________________ 149 (3) (f) 
Nolle prosequi Is not a pardon or acquittaL______________ 158 
Privilege against self-crimination liS ceasing____________ 233 (a) 
Punishment as disciplinary measure, in bar or mitigation__ 333 ; 

A. ~.104 

Rehearing	 not allowed on offenses of which found not 
guilty 377a; A. ~. 50l 

Same acts, when trial on Is or is not barred 149(3) (d) 
Second trial where offense same but charged under different 

description or article 149 (3) (e) 

Trial in either military or civil courts of certain territorial 
pOsseBsions______________________________________ 149 (3) (d) 

.. Tried It defined; cases where person not "tried It 149 (3) (c) 
Former testimony (see also Depositions): 

Before court of inquiry admissible by A. W. 27 if accused 
consents; exceptions	 272,475 

Before court of inquiry; same rules applicable as where tes
timony of other courts offered_________________________ 272 

On rehearing, when admissible_________________________ 377a 
Former trial: 

As double jeoparoy; instances where no defense 149(3) (c) 
Membership on, as ground for challenge________________ 121 
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FOl'ms: Par. 
Action on sentence by reviewing authority__ ,.- App. 15, p. 637 
Brief on l'eturn to habeas corpus ont of United States court 

in minor's enlistment case App. 22, p. 661 
Charges against general prisoner________________________ 74j 
Charges and specifications under Articles of War 74(f) j 

App. 6, p. 565 
Charge sheet App. 5, p. 560 
Depositions taken upon inte1'l'ogatories App.17, p. 644 
Explanation to accused of llis rights as witness~ App. 9, p. 612 
Explanation to accused of plea of guilty App. 9, p. 611 
Explanation to accused to right to plead statute of limita

tions App. 9, p. 610 

For offenses, use not mandatory 74 (f) ; App. 6, p. 565 
General court-martial orc1er App. 16A, p. 641 
General court-martial, order appointing App. 3, p. 558 
Habeas corpus out of State court, for prisoner, return to 

writ App. 22D, p. 660 

Habeas corpus out of State court, for witness, return to 
writ App. 22B, p. 658 

Habeas corpus out of United States court, for prisoner, re
turn to wriL App. 220, p. 658 

Habeas corpus out of United States court, for witness, re
turn to wriL App. 22A, p. 657 

Inquest, report of .~pp.26,p.678 

Intenogatories and depositions App.17, p. 644 
Law member, for use oL App. 9, p. 609 
Pleading change of ran!,________________________________ 74k 
Pleading guilty to absence without leave on charge of de

sertion 298 

President of court-martial, for use oL App. 9, p. BOO 
Record of trial by general court-martial and redsion pro

ceedings App. 10, p. 616 

Record of trial by special court-lllartiaL App. 11, p. 629 
Record of trial by SUlllmary cOllrt-ruartiaL App. 12, p. 633 
Report of inquest App. 26,p. 678 

Reviewing authority, orders of, vacating suspension of sen
tence App. 15 B, p.640 

Reviewing authority, original action by App. 15A, p.637 
Revision of record of general cOllrt-martiaL App. 10, p. 616 
Ruling in open courL App. 9, p. 609 
Sentences by courHllartiaL App. 13, p. 634 
Special court-martial ordeL App. 16B, p. 642 
Special court-martial, order appointing App. 4, p. 559 
Suhpama for civilian witness App. 19, p. 651 
Suspension of sentence, orders vacating App. 15B, p. 640 
Synopses of convictions by cOllrt-lIJal'tiaL App. 7, p. 592 
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Forms-Continued. Par. 
Voucher for compensation of civilian witness in Govern

ment employ App.24,p.670 

Voucher for compensation of civilian witness not in Govern
ment employ App. 23,p. 667 

Voucher for personal services of reporter App. 25, p. 674 
Warrant of attachmenL App. 20, p. 655 

Fort: 
Commanding officer may nppoint special courts-mar

tial 21; A. W. 9 

Commanding officer may avpoint summary courts-mar
tial 25;A. W.10 

Fraud: 
Discharge obtained by; cancellntion, arrest and court-mo.r

tial 38(d) 

Discharge obtained by; serving out enlistment on cancella
tion 38 (d) 

Drunkenness as showing lack of knowledge or intent_____ 286 
Publication of dismissal of officer for, in newspapers; non-

association with him 347; A. W. 44 

Fraud against United States. (See False claims against United 
States.) 

Fraudulent enlistment (see also Enlistment) : 
Analysis and proof of offense 405; A. W. 54 
Definitions and principles_______________________________ 405 
Desertion; A. \V. 28, a rule of evidence and not a punitive 

urticle_______________________________________________ 74 (n) 
Desertion, joinder with charge oL 74 (n) 
Desertion, no defense to charge oL 74 (n) 
Double jeopal'dy, example of, jn trial f01"- 149 (3) (f) 
Forms for specifications___________ App. 6 (1-4) 

Uncorroborated confession .insufficienL___________________ 70 
Willful intent must be alleged and proYed under A. W. 54__ 281 

Fray: 
Denned________________________________________________ 419 
Power to quell, persons enumerated, penalty for dis

obedience 419; A. W.68 

Freedom in conducting case 100, l07e, 291 

Funds: 
Embezzlement of enlisted man's, by officer; liable after 

discharge 444,p. 459; Jl W. 94 

Embezzlement of ration savings, post exchange, company, 
etc., by officer; liable after discharge 444, p. 459 ; A. W. 94 

Power of court·martial to correct averment as to_________ 293 
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General article: Par. 
Attempt, when conviction of, properly undef 300(note 2) 

Members of Army Nurse COl'PS, warrant officerS and field 
clerks not included under A. W. 55, 56, 67, but for like 
offense liable under ~ 406, 407,418 (note) 

Offenses under, defined, instances, prooL 446; A. W. 96 
Specific article to be used for offense specifically pro

vided for 75(e) 

Substitution of, by court, for article named In charges___ 300 
General court-martial orders: 

Form fo1' App.16 A, p. 641 
Judicial notice 289 

On rehearing; contents_________________________________ 377a 
Publication, contents, copies, etc 400; App.16 
Staff judge advocate, wh€n to secure data fOl' 399a (note 1) 

General courts-martial (see also Courts-martial and generally 
throughout indem) : 

Adjournment, record to show 357(b) (52) 

Advice in open court-
Of defense counseL_________________________________ 107d 
Of trial judge advocate____________________________ 99 

Appointing order-
Form App. 3 

Reading to accused noted in record 357 (b) (16) 
Appointment-

By President of United Stllte'L 14, 15; A. W. 8 
By Superintendent of Military Academy, but not for 

officers_____________________________________ 16; A. W. 8 
Duration of power to llppoinL______________________ 18 
Each order affecting in record 357 (b) (6) 
Form for order oL App.3 
Who Daay appoint 14; A. W.8 

Challenge. (See Challenge.) 
Charges. (See Charges.) 
Closed sessions when required; when not required________ 91 
Composition, not less Ulan five officers 7 (a) ; A. W. 5 
Conduct of case--

Fre~oDa 1n 100, 107e, 291 

Powers of trial judge advocate and courL___________ 100 
Death sfmtence. (See Death sentence.) 
Decorum, observation of; when standing requir~________ 86 
Defense counsel. (See DefenSe counsel.) 
ludiciaJ notice. (See Judicial notice.) 
Jurisdiction-

Concurrent with military commissi~ns under A. W. 
12, 15, 80-82 .:__~ 3 (b) (note 1) 
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General courts-martlal-Continu,",d. 
Jurisdiction-Continued. Par. 

Exclusive power to impose dishonorable dischllrge_____ 320 ; 
A. W.1DS 

Failure of record to show, ground for disapprovaL__ 146 
Over persons and offenses, enumerated 39; A. W. 12 
Persons subject by law of wal' to trial by military

tribuuals 13 (b) 

Procedme on second trial when first tl'ml vacated be
cause of record not showing 146 (note 2) 

VVaiver of objeetion never corrfers 146 

Law member. (See Law member.) 
Meetings-

Fact and hour in record 357 (b) (4) 
Place and date in record 357 (b) (4) 

Times· and places__________________________________ 81 
Mem]JerS'-

AbsencE!; duty, noted in record, reason_______________ 85 
Absence, procedure upon return: after_______________ 93 
AccuseI' or witnes-s for prosecution ineligible__________ 6 (a), 

129; A. W. 8 
As witness for prosecution, for defense or called by 

court____________________________________________ 131 
Authentication of records, when b~r_..354T 357 (b) (54);. A. W. 33 
Challenge. (See Ohallenge.) 
Challeng~ or ineligibility noted' in record 357 (b) (13) 
Change in membership, rank, during trial; effecL_____ 93 
Closed session, right to requirec. 91; A. W. 31 
Duty with command during adjournmenL____________ 81 
Informing court as to member being accuser or witness_ 129 
Eligibility 6, 9',11, 129-:-131; A. W. 4, 8
 

Informing. court· as to member being accus-er or witness_ 129
 
Law member; (See Law member.)
 
No maximum limitation 7(a) (noteZ); A. W. 5
 
Not less than five; rules-· in deteTInining number_____ 7 (a)
 

(note!) ; A. W. 5 
Onth; form, administration, when- taken 132(a) 
Oath to test competency; forIll__________________ 137 
Organization completed for' each case separateLy 142,143 
Presence' or abs-enee at opening and after recess; in 

record 3-57b( 37, 38) 

Record to note names, presence,. etc.... 357 (b) (7-9) 
Taking: of: oath noted in recorcL 357 (b) (17) 
Taking. seat after absence.; advisabUit}", procedure, 

effect___________________________________________ 93 
Uniform 82 

Usually near prescribed minimum; odd Bumber_ 7(a) (notel) 
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Gt'neral courts-martial-Continued. Par. 
Offenses punishable by ~ 39; A. W.12 
Order of appointment, contents__________________________ 81 
Order of reference-

Appended to record of triaL 357(b) (56) 
Examination for errors____________________________ 97 
Forwarded by appointing a uthori ty 367 (a) 

Organization completed for each case separately 142,143 
Persons triable by 39; A. W.12 

Power of appointment-
Officers who may appoint enumerated 14; A, W. 8 
President's power as Commander in ChieL___________ 15 
President's power under A. W. 8 14; A.. W. 8 
President's power under R. S. 1230___________________ 15 

President of general court-rnartial-
Acts not by appointment but by seniority'-____________ 89 
Administers oath to trial judge adYocate and assistants 

as such or as witnesses____________________________ 133 
Advice to accused, as to limitations, in l·ecord 357 (b) (21) 
Advice to accused as to pleading lirnitations 149(3) (b) 
Advice to accused, ignorant of rights, in record 357b (26) 
Authentication of records; absence, etc_______________ 354, 

357(b) (54); A. W. 33 
Duty to preserve decorum; admonitions______________ 86 
Examination of order of reference fOL' triaL___________ 97 
Explanation to accused as to right to testify__________ 215, 

357 (b) (34) ; App. 9 
Explanation to accused on plea of guilty 154 (d), 

357(b) (22,23) 
Explanation to accused on plea of guilty; record 154(d) 
Form for use oL App.9 

Informs ignorant witness as to self-crimination_______ 234 
Insa.nity, etc., of accused raised during triaL_ 219 (b) (f) 
Oaths for administrative purposes 138(b) ; A. W.1l4 
Powers and duties enumerated and discussed________ 89 
Rulings on interlocutory questions, except challenges, 

in absence of law member 89; A. W. 31 
Punishment. (8ee also Punishment)

Limits; when mandatory, discretionary_.___________ 40 
Penitentiary sentence, when may be imposed_ 40; A VV'. 42, 45 

Quorum-
Addition of members to secure; procedure_ 7 (a), 7 (a) (note 3) 
Addition of members to secure, when perroitted____ 7 (a) 
Powers of less than five roembers__________________ 7 (a) 

Records. (8ee Records of courts-martial.) 
Reporter. (See Reporter.) 
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General courts-martial-Continued. Par. 
Revision of proceedings 352, 364 ; App. 6 
RUlings-

Interlocutory questions 89, 89a; A. W. 31 
Reliance on law member may be stated in record__ 89a (note 1) 

Seating-
According to rank; when changed, according to new 

rank 12(a),83,93 

Of trial judge advocate, accused, counsel, reporter__ 83 
Sentence. (See Sentence.) 
Sessions, record to show opening, sessions, closing, etc.,__ 357 (b) 

(7-9,36-38,52) 
Trial judge advocate. (See 'Irial judge advocate.) 
Voting. (See Voting.) 
What offenses should be tried by _ 78 

General hospital: 
Inmates, at Fort Bayard, N. Mex:., subject to Articles of 

VVar 4(f) (note 2) 

Inmates, at Hot Springs, Ark., subject to Articles of 
vVar 4(f) (note2) 

General issue. (See Pleas.)
 
Geperal officer, confirmation of sentence oL 378 (a) ; A. W. 348
 
General orders:
 

As source of military law 2 (d) 
Judicial notice of certain kinds enumerated______________ 289 

General prisoner. (See Prisoner.) 
Gentleman, conduct unbecoming an officer and. (See Conduct 

unbecoming an officer and gentleman.) 
Gestures, reproachful or provoking. (See Reproachful or pro

voking speeches or gestures.) 
Gist of offense read to court after pleading 197,357 (b) (24) 

Giving intelligence to enemy. (See Enemy.) 
Government employee as witness. (See Witnesses.) 
Government, frauds against. (See False claims against United 

States.) 
Governor of State, etc., disrespect toward; penalty 413; A. W. 62 
Grade, reduction to seventh, of enlisted man, legal sentence__ 311
 
Grand jury deliberations privileged_________________________ 227
 
Guilty. (See Conviction; Pleas.) .
 
Habeas corpus:
 

Brief with return to writ out of Federal court to obtain 
discharge of minor App. 22, p. 661 

Forms for returns and briefs in APP. 22, 't>. 657 
From Federal court to review attachment of witness__ 169(a) 
From State court to review attachment of witness 169 (b) 
Philippine Islands, procedure on writ in_.______________ 480 
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Halleas corpus-Continued. Par; 
Powers' of Federa] courts over courts-martial, in generaL_ 33,33a 
Purpose of writ, to determine legality of restrainL____ 476 
Review of plea to the jurisdiction by___________________ 146 
State courts;. return to· writ; enlisted man or general 

prisoner; forro 478(b); llpp.22,p.660 

State courts, return to writ;. witness held under attach
ment 478(a); App.22,p.658 

State courtJ3· without authority where restraint by United 
States 477 

To review pl~oceedings of courtclllal'tiaL_________________ 33 
United States Court; return to writ, prompt obedience, pro

cedul'e______________________________________________ 479 

Where restraint by United States, State court without 
authority 477 

Handwriting, statutory rule as to comparison oL_________ 240 
Hanging (see a~so Execution of death s('!n terrc!!') : 

More ignominious than shooting; for what offenses_______ 346 
Harboring or protecting the- enemy. (See Enemy.) 
Hard labor: 

Confinement at; for officers only with dismissaL_________ 322 
Confinement at, legal sentence for oilicel'_______________ 310' 
Confinement at, legal sentence for soldier_________________ Bll. 
Confinement at; statement in sentence, effect of omis

sion_________________________________________________ 322 

Without confinement as disciplinary punishment; one 
week limit 333 ;A. W. 104 

Without confinement, as mitigation from confinemeut at 
hard lalJol'____________________________________ 382 

Without confinement; Executive order, 'Val' Department
policy p. 283(111); p.286(VII); 323 

Without confinement, legal sentence for soldief___________ 311. 
Without confin'ement; sentenee continuous, exceptions_____ 401 

Hawaii,: 
Double jeopardy rule in 149 (3) (d) 

Trial in either ci,vil or. military court in, bar to trial in other 
for same· offense 149(3) (a) 

Hazardous duty, absence with intent to avoid: 
Analysis and proof of offense 409, 409 (note) ; A.W. 28, 58 
A. W. 28, a rule of evidence and not a punitive article 74 (n) 
Deemed deseetion under A. W. 28______________________ 409 
Form fOl' specification llpp. 6 (20) 

Eleal'sny evidence: 
Admissions; (See Admission against Interest.) 
Books of accoHut______________________________ 244 
Confessions, (See Confessioll;) 
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Hearsay evidence-Continued. 
Exceptions- Par. 

Commercia] lists,. registers, etc 221a (7) 
Dying declarations 221a (1), 222 

Official statements. in writing 221a (5), 236a, 238a 
Regular entries in a book of business transactions__ 221a (4), 

244 
Statements concerning family history 221il. (3) 
Statements, explanations, res gest1E 221a(9), 22~ 

Statements of deceased persons, in generaL 221a (10) 
Statements of fact against interesL 221a(2) 
Statements of mental or physical condition 221a(8), 226 
Treatises or essays on subjects of science or arL 221a (6) 

Hearsay rule stated____________________________________ 221 
On investigation, not admissible because so made_________ 221 
III official statements, etc., not admissible because so made_ 221 
Instances of, enumerated_____________________________ 221 
Investigating officer, statements to 237a(note 2) 
Memoranda. (See Memoranda.) 
Rule defined; reasons for; discussed___________________ 221 

Homicide: 
By sentinel to prevent escape of prisoner 442, p. 409 
Corpus delicti established by proof of death 225(c) 
Death must result within year and day 442, p. 410 
Example of justification or excuse 442, p. 410 
In compliance with orders or supposed duty' 442, p. 408 
In self-defense 442,p.410 

Manslaughter. (See Manslaughter.) 
Murder. (See Murder.) 

Honorable discharge (see a/,so Discharge) : 
Certificate to be furnished enlisted man A. W. 108 
No release as to desertion in prior enlistment by 38(e) 

Horses, losing, injuring, etc: 
Analysis and proof, definitions, penalty 434: A. W. 84 
Form for specification App.6(74) 

Housebreaking (see also Burglary): 
Burglary distinguished 443, p. 420 
Definitions and principles, proof, penalty 443, pp.413, 420 ; 

A.W.93 
Form for specification App.6(98) 
Limitation of three years 149 (2) 

Husband and wife: 
Cases enumerated where wife may testify agaInst husband_ 228 
Communications are privileged; third parties may testify_ 227, 

228 
Competency as witnesses for and against each other 213,228 
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Par. 
Idaho, feee and mileage of civilian witnesses in______________ 185
 
Identification of accused, (See Accused.)
 
Identity, plea to specification as admission oL 146 (note 1)
 
Ignorance of fact, as defense________________________________ 283
 
Ignorance of law: 

All residents presumed to know law applicable to their resi
dence 277,282 

Articles of War; effect of failing to read to enlisted men 
discussed_____________________________________________ 282 

Persons subject to military law presumed to know statute 
law applicable to Army, regulations, manuals, orders, and 
circulars_____________________________________________ 282 

Immunity, promise oL_____________________________________ 216 
Important service, absence with intent to shirk: 

Analysis and proof of offense 409,409 (note) ; A. w. 28, 58 
A. W. 28, a rule of evidence an,l not a punitive article 74(n) 
Deemed desertion under A. W. 28________________________ 409 

Incrimination. (See Self-crimination.) 
Index: 

Records of general and special courts-mat·tiaL 357 (b) (2),360 
Separate, of Articles of War App. 1, p. 539 

Indirect evidence defiued ~------------- 202 
Individual counsel. (See Counsel.) 
Indorsement: 

Certificate of service by trial judge advocate as second, on 
cbarge sheet 77b; App.5(7) 

Order of reference for trial as first, on charge sheeL_ App.5(7) 
To report of investigating officer .as form for forwarding

charges 76a(11) 

Inducing misbehavior before the enemy, etc.: 
Analysis and proof of offenses 425, p. 377 
Definitions and principles 425, p. 379 ; A. W. 75 
Forms for specifications App. 6 (55,56) 

Injury to property, redress of: 
Assessment for damages; approval by commanding officer, 

stoppage 481; A. ~.105 

Boaed of officers; scope. of powers; assessment of damages, 
powers as to testimony, etc 481; A. W. 105 

Trial under A. W, 89 proper and preferably before board's 
investigation 481 

Innocence: 
Presumption of law until guilt proved :..___________ 277 
Prima facie evidence may be outweighed by presumption of- 279 

Inquest:
Form for reporL App.26 
Summary couet to hold 483; A. W. 113 
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Inquest-Continued. Par. 
Procedure in case of sudden, violent or unnatural death on 

post, etc 483; A. W. 113 

Insanity. etc., of accused: 
Action to be taken because of failure to plead as result of- 155 
At arraignment or later stage, arrest of procee·dings 154(g)· 
At time of commission of facts; plea of not guilty proper 154 (g) 
Medical board to examine accused, when_________________ 76b 
Medical officer to examine accused, when 76a (9) 
Procedure to determine when raised at any time in triaL__ 219 
Rulings on, in courts-martial; by whom 89,89a 
Special plea not necessary; raised before sentence 148 (note) 
Voting by court on question of, procedure 219(g) 
Witnesses may be called before courL 219 (e) 

Insanity of witness as affecting competency 212 
Inspector General's Department, reports of special inspections 

confidential______________________________________________ 230 
Insubordination: 

Toward superior officer; offense defined, proof, penalty__ 415 ; 
A. W.64 

Toward warrant or noncommissioned officer; offense de
fined, proof, penalty 416; A. W. 65 

Insular possessions, fees and mileage, civilian witnesses in 185a--e 
Insurance premiums, war risk, pay of soldier alloted for, may. 

not be detained or forfeited_______________________________ 311 
Intent: 

Change by court of plea of guilty because accused denies r 154(e) ; 
A.W.21 

Character of accused, when admissible to show; e:s:amples_ 206 
Crimes distinguished in respect to_______________________ 280 
Desertion not proved by payment of re\vard for deserteL__ 284 
Desertion, presumption as to continued absence without 

leave________________________________________________ 284 
Drunkenness as showing absence oL 284,285 
" Guilty without criminality" an improper finding________ 303 
Ignorance of fact as showing lack of; how far a defense____ 283 
In homicide; malice aforethoughL_______________________ 442 
No statutory intent in A. W. 61 or 86 to be alleged or 

proved_______________________________________________ 281 
Prosecution must prove actual, to sustain conviction_______ 281 
Statutory intent described in certain articles must be alleged 

and proved___________________________________________ 281 
Statutory intent not expressed but matter of proof________ 281 

Interest: 
Does .liot disqualify, but affects weight of testimony 213 
Statement against, as hearsay exception 221a (2) 
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Interest of commanding officer in sale of victuals, etc.: Par. 
Analysis and proof of offense 437; A. W. 87 
Form for specification ~ _'_ App. 6 (80) 

Interlocutory questions: 
Record to show ruling on certain 357 (b) (35) 
Rulings on, by president of courL 89; A. W. 31 
Term defined 89a(5) 

Intetnationallaw (see also War).
Definition of " enemy" 431 
Judicial notice 289 

Military government a part of law of nations_____________ 2(a) 
Interpreter: 

For courts-martial, military commission or summary court; 
appointment,' compensatioll 119; A. W. 115 

For court of inquiry; appointment, compensation_________ 119, 
457; A. W.1l5 

For court of inquiry; oath 466; A. W.101 
For courtiiO-martial, oath 136; A. W. 19 
Record to show who acted as, and oath 35Th (14) 

Interrogatories. (See Depositions.)
 
Intoxication of witness as limited disqualification_~_________ 212
 
Introduction to Manual for Courts-Martial:
 

Edition of 1917 xiii~ ~_____________ 

Edition ot 1920_______________________________________ v 

Investigaling officer: 
Accused furnished copy of report oL_________________ 77b 
Cros:s-examination as to report, when permitted at trillL_ 237a 

(note 1) 
Duties prescribed in detail; impartiality 76a (7-10) 
Duty to warn accused as to incrimination 225 (b) 
Form for reporL ~---------- App. 18 
Power to administer oaths 1aS(a) ; A. W.114 
Report attached to record of trillL 357 (b) (56) 
Report forwarded by appointing authority 367 (a, b) 

Report not competent on trial; personal testimony required 237a 
Report on charges; form, inclosures 76a(10) 

Investigation: 
As ground for challenge__________________________ 121
 
By court of inquiry. (See Courts of inquiry.)
 
By summary court; how made 351 (e)
 

Disciplinary punishment cases; manner, Where beld____ 336c
 
Hearsay evidence not admissible because made io________ 221
 
Of charges. (See Charges; Investigating officer.)
 
Of sudden, violent, and unnatural deaths, by summary


COUl't 483; A.. W. 113 
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Irons, placing in: Par. 
Accused not tried in irons; exception, validity unaffected _ 

88 
Forbidden ordinarily j exceptions _ 56 

Issues in a trial, defined _ 195 
Jeopardy, former. (See Former jeopardy.) 
Joining in mutiny, defined________________________________ 417 
Joint offenses: 

Effect of conviction or acquittal all joint charges__________ 301 
Form for charges______________________________________ 69 
Motion to sever for trial by olle or more of accused________ 156 
Record to show each accused had rights as if tried alonc_ 357 (0) 

(39) 
Use of one of the accused as witness by prosecution __ 156 
When joint charges proper; right of chaHenge _ 69 

Judge advocate: 
Administration of oatbs by 138(b); A. W.114 

Staff. (See Staff judge advocate.) 
Trial. (See Trial judge advocate.) 

Judge Advocate General: 
Action on death, unsuspended dismissal or dishonorable dis

charge, penitentiary cases and cases requiring President's 
approval or confirmation 371; A. ·W. 50~ 

Advice of reviewing authorities, when 310 (note 3) 
Authority for penitentiary sentence to be stated in forward

ing record to_________________________________________ 339 

Duties in cases requiring approval of PresidenL 399a(b) 
Duties, in general, on review of cases under A. W. 50,_____ 399a 
Law member an officer in Judge Advocate General's Depart

ment, when available 81 (a) 

Nonconcurrence with bOftl'd of review 3Wa (c) ; 399 (note 2 ) 
Record of general court appointed by President directly to_ 366(a) 
Record of general courts from appointing authorities; pa

pers 79(b),267(a)tbere~th 

Rehearing, record of, with that of former hearing, to 377a 
Reports to Secretary of War confidential; not furnished 

wi thout authority 230 

Special court-martial records, permanent file ot 867(0) 
Staff judge advocate's report or review to 367,370 

Judgment (see Findings; Sentence) 294 

Judicial notice: 
Defined; cases enumerated; general principles____________ 289 
Facts of which courts take, to be considered as evidence____ 194 
General orders convening general courts in special juris

dictiOllS --- 14 (note 1) 

Principles and limitations respecting doctrine____________ 289 
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Par. 
Juries, deliberations as privileged communications____________ 227 
Jurisdiction: 

Concurrent with civil courts; rules, procedure____________ 35 
Military, not territoriaL________________________________ 37 
Of courts-martial. (See Courts-martial and the specific 

court. ) 
Of courts of inquiry. (See Courts of inquiry.) 

Knowingly defined, as to making fraudulent enlistrnenL_______ 406 
Larceny: 

Corpus delicti established by proving articles missing 225(c) 
Definitions and principles 443, p. 413 

Distinct and specific intent, independent of act. essentiaL_ 280 
Distinction between custody and possession, examples_ 443, p. 426 
Drunkenness as defense_________________________________ 285 
Embezzlement distinguished 443"p.426 
Evil intent and act must coexist; exception 443, p. 428 
Forms for specifications App. 6 
From person; included in robbery________________________ 377 
Hearsay evidence, instance of, in trial for 221(2) 
Included in robbery .443,p.423 

Intent lacking, offense is not; examples 443, p. 428 
Intent to return in some other form. examples 443, p. 429 
Limitation of three ~'ears------------------------------149(2) 
Of military property; defined, prooL 444, p. 456 ; A. W. 94 
Of paper not valuable in itself, chose in action, etc 443, p. 430 
Personal property only subject of; real becoming personal 

property 443, p. 430 

Presumption from possession of stolen articles____________ 278 
Repentance immediately aiter offense committed, no de

fense 443,p.430 

Sale of same property as evidence oL 74 (0) 
Sale of same property, when joined 74(0) 
Taking and carrying away necessary, examples 443, p. 424 
Taking from one having possession only, sufficienL 443, p. 428 
Taking from possession of owner without consent neces-' 

sary; examples 443,p.424 

When committed in burglary, facts should be set ouL__ 443, p. 420 
Lawful order, nature oL____________________________________ 415 
Law member: 

)Lbsence, procedure upon_________________________________ 85 
)Ldvises accused as to pleading limitations 149(3) (h) ; 

357(b) (21) ; App. 9, p. 610 
Advises accused, ignorant of rights 357(b) (26) 
Advises accused of right to testify or make statemenL__ 81la (7) ; 

215 ; 357b (34) ; App. 9, p. 612 
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[References are to paragraphs, except that the letter .. p" indicates page, 
.. A. W." indicates Articles of War, and .. App." indicates Appendix.l 

Law member-Continued. Par. 
Appointment and rank 12(c) ; 81(a) ; 89 
Challengeable only for cause 120; A. W. 18 
Change of, during trial, procedure_______________________ 93 
Designated as such in order appointing courL 12(c) 
Duties respecting insanity, etc., of accused raised during

trial 219(b) (f) 

Equal rights, in addition to special duties, with other mem
bers 89a(6) 

Explains effect of pie'.! of gu iHy; shown in record 89a (7), 
154(d), 357b(22); App.9,p.611

Form for use oL App. 9 
Ordinarily of field rank- 12(c) 

Overruling by court, effect to be considered_ 89(a) (note 1), 90(b) 
Presence or absence at opening and after recess, in rec

ord 357 (b) (37,38) 

President's duties in absence of. (See General courts-mar
tial-President of general court-martial.) 

Procedure if no qualified officer available 12(c) 
Record to note name, presence, etc 357(b) (7-9) 
Rehearing, duties on____________________________________ 377a 
Reliance on ruling of, may be stated in record 89(a) (note 1) 
Rulings on interlocutory questions 89a; A. W. 31 
Where seated in courL__________________________________ 83 

Law of nations. (See International law.) 
Law of war. (See War.) 
Laying a duty upon blinging in victuals, etc.: 

Analysis and proof of offense 437; A. W. 87 
Form for specification ~ App.6(79) 

Leading questions: 
Court has discretion to permit; care to be exercised 254 (c) 
Defined; exalnples 254(a) 

Exceptions permitting asking, enumerated 254 (c) 
Permissible on cross-examination________________________ 251 
Wide latitude allowed in depositions____________________ 265 

Leaving post before being relieved: 
Analysis and proof of offense 436; A. W. 86 
Capital offense in time of war 41; A. W. 86 
Corpus delicti, proof oL 225 (c) 
Definitions anu principles 436 
Form for specification App. 6 (78) 

Lesser included offense: 
Conviction of separate and distinct offense not proper as a__ 299 
Enumerated, in part_~___________________________________ 377 
Method of pleading guilty of absence without leave only___ 298 
Power to approve ~ 377(a) 

21358°--20----48 
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,[References ,are to p,uagraphs, ,except ,that .the letter ",p" ,lndiGates 'page, 
",A. .W." .indicates ;Amdes of :War,cand ",A!>P." ,1IuIicates ,Appen<lix.l 

.Lesser included offense--Continued. Par. 
Power. to confirm 379 (a) 

·Power to convict of;-Procedure______________________ 377 
Procedure to be followed ,by court ,on finding ,guilty of__ .298,300 

Letters. (See also DocullJenta~y €vidence.) 
Method of authenticating .in triaL_________________ 239 
Presumption as to receipt of .properly mailed_____________ 273 

Liberty Joan .bonds, pay allotted for not,subject to detention ,or 
forfeiture~ ·__________________________________ 311 

Life imprisonment: 
,Or death, 'mandatory for murder or rape 40 (note 1) 
Sentence requires three-fourths vote -295,,3.08 ; A. W. 43 
.Sentence, record to show necessary (lQnCllrrence .357(b) (50) 

Limitations: 
Clemency.,applications,iDot more ,than ·one in ,si.x·months___ 404
 
Of disciplinary poweL 333-336;;.A.. W. 104
 

OnpunishmentQY \general court7martiaL 40;.A.. W .. 42, 45
 
On punishment,by ;l;:pecialcwurt,madial 42.;A. W.13
 

·On punishment by ,,'lummaIS ·.court-martiaL A4 ;.A. W. 14
 
Time. (See Statute of limitations.)
 
Trials. (See Former jeopardy.)
 
Upon ,power to ,com/eue court. of .inguirl'______________ 448
 

List of coromon errors -__ ..Alpp. 21 
Loss of military property defined '43.3, 434 

Loss or destruction of records :be.(oI"e ,action 'of .re.'li€wiug 
authority______________________________________________ .368 

Mail, presumption as to 1"eceipt oL___________________ .278 

,Maiming .defined ; distinguished from ,mayhem (see ,alBi) ,1lia;y
hem} 446,1p. 464 

Making false muster. (See False muster.) 
,Making false ;returns. .(See ,RaIse ,r.eturns.) 
Making or delivering receipt without knowiI:\g otJtstruth_ -44!!l,£p. 4.55; 

.A.W.94 
Malice, definition of______________________________ 442 

Mandatory sentence (see also neath ·sentenee,;Dismi~an: 
As permitting return of record ,for .1'econsideratioIl-____ .135-2, 

JHZ·;.A. W. 40 
.,M=laughter (see also Homicide).: 

Assault with intent to commiL M3,I>. 444 ;.-A. W. 93 
Conviction of, under charge of mm·der ,3aO, 377 
,Definitions and 'principles, voluntarY and in:voluntal'iY_ ·Mil,·.p.413 
Dying declaration, when receivable in tl!illl.far________ ,222 
Instances·.ofcadeglillte,·and iioodeguate provocatioD <A43,ip. 414 
Instances of cU~Jlahle negligence ·t't43,;p. 415 
Lesser ilncluded ,offense ,in murder-_______________ 377 
;Limitation of tllfeeyears ~. .1119(2) 
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[Ref~r<mces :are to parngmphs, except that the letter .. p" Indlcutes page, 
"A. W." ludic-utes Articles of War, and "Al'P." iudicates Appelldix.] 

Manual for Courts-Martial; 1'ar. 
A source of milita.ry 1aw_____________________________ 2(d) 
Executive onderpromulgatiug_______________________ xxi 
Introduction to 1917editiou__________________________ xiii 
Intl'oductioD to 1920edition______________________ v 
1Y1ocles of proof prescribed in, force of regulation________ 198 
Heading 'of :pertinent ,paragraphs to general court

1l1al~ti:aL 357 (b) (24) 

:Maps as e:vidence,when admissible_______________________2'15 
lIlar[neCorps: 

Distinction between cooperation with and incorporation 
into Jlrrny____________________________________________ 10 

Members of Navy :Medical Department serving with, when 
.subject to Articles of WaL 4 (d) ; 4( d) (note) 

Officers of, when eligible .as members of courts-martiaL__ 10 
When officers and soldiers, triable by m.ilitary ·court-

m·artiaL 4 (c); 4 (d) (note) ;A. W.2. (c) 
'When officers and soldiers triable by nilval court

martiaL 4d (note) ; A.. W. 2 (c) 
Marking body pl'ohibited 344; A. W. 41 

Murital relationship. (See Husband and Wife.) 
Marriage, 'not pl'ov,ed ·by -wife's refusal to testify against hus

band '(:8ee also Husband and wife)______________________ 223 
Martial law,at home ;defined,source ..:_____ 2 (b) 

IvIatel'htUty of evidence: 
Defined________________________________________________ 202 
In presecution for .perjury 4~3,p.43B 

M a..'[imump.unisbments:: 
Executive order effectiveFebruary 4, 192L_____________ .349 
In time of peace, limited as to ,penitential;'y .sentences___ .348.; 

A.W.42 
Limits prescribed by Presideut in discretionary cases_ 38; A. W.45 

.Policy in applying, discussed_____________________ 342 
Mayh.em: 

Certain assaUlts included in offense of_________________ 377 
Definition and principles; proof, penalty_ 433, pp. 413, 415; A. W.93 

Limitation of tllree iYeal·s 149(2) 
Maiming :diRtinguished 4.66, p. 465 (3 ) 

Medical boar.d.: 
Accused furnished copy of report oL_________________ 77h 
App.ointment to ,€X.amine accused befor.e trial; .personnel; 

'obser;v.atian; evidence considere.d; -report;contents -c- 76c 
Challenge oflllember0L ~_ 126 (note 2) 

Con:vened when insanity, etc., of accused raised at trial,
procedure 21B(d) 
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[Referenees are to paragraphs, ~eept that the letter .. p" indieates page, 
" A. W." indicates Articles 01 War, and .. AI>p." indicates Appendix,] 

Medical board-Continued. Par. 
Members, when called as witnesses at triaL 219(b) 
Report, action on, when insanity, etc., raised during triaL 219 
Report and copy sent to trial judge advocate with charges_ 76c (4) 
Report appended to record of general court-martiaL_ 357 (b) (56) 
Reviewing or confirming authority may have convened at 

any time before final action to consider mental condi
tion of accused (219(h) (note) 

Medical Department, Navy, when members SUbject to Articles 
of War 4(d) ; 4(d) (note) 

Medical examination: 
Compulsory submission to, not violation of self·crimination 

rule --------- 236, 236(a) 
Of accused as step in investigating charges; nature 76a(9) 
Testimony as to scars, marks, etc., on accused not violation 

of self·crimination rule 236(a) 

Medical officer: 
Accused furnished copy of report oL -'__ 7Th 
Examination of accused during investigation of charges__ 76a(9) 
Examining accused as member of later appointed medical 

board 76c 

Report appended to record of general court-martiaL_ 357(b) (56) 
Report forwarded by appoin ting authority 367(a, b) 
Report on insanity, etc., of accused may be offered by

defense 219(c) 

Statements to, not privileged____________________________ 231 
Medical treatment, refusal to submit to____________________ 68 
Members of courts-martial. (See Courts-p1artial and the specific 

courts.) 
Memoranda (866 al80 Documentary evidence) : 

Two kinds as evidence; proof, refreshing recollectian 241-243 
Mileage: 

Based on shortest usually traveled route 185(note1) 
Of court-martial reporteL 113 (e) 

Of witnesses (soo 'Vitnesses). 
Military Academy: 

Professors and cadets, part of Regular Army 4(a) (note a) 
Superintendent may appoint general c()urt-martial, but not 

for ofiicers 14,16; A. VV. 8, 12 

Military board: 
President and recorder have powers of notary public or con

sul in foreign places where Army serving 138 (b) ; A. w. 114 
President and recorder may administer oaths for military 

purposes, etc 138 (b) ; A. W. 114 

Susppoded officer ineligible as member 01-_________ 314 
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Military commission: Par. 
Concurrent jurisdiction with courts-martiaL 45; A. W. 15 
Concurrent with general courts-martial under A. W. 15, 

80-82 3 (b) ,(note 1) 

Investigation of charges by staff judge advocate________ 76b 
Jurisdiction stated; where concurrent with general courts

martiaL 3 (a) ; 3 (b) (note 1) 

Limitations on jurisdiction of military offenses discussed__ 3 (b) 
(note 2) 

Military department: 
Authenticated copies of records of, as evidence___________ 238 
Commander may appoint general court-martiaL 14; A. W. 8 
Commander, successor on death or disability of_________ 19 
Commander's duties when officer arrested without charges

preferred 50~__ 

Commander's power to appoint general courts, when termi
nated or suspended___________________________________ 18 

Dismissal of officers in time of war, confirmation by com
mander of 378(b); A. W.48 

Judicial notice of existence_____________________________ 289 
Judicial notice of general or special orders of, discussed___ 289 
Mitigation or remission of sentences, when by commander 

of 381; A. VV. 50 

Report to commander of habeas corpus in attachment pr~ 
ceedings 169 (a) 

Report to commander of habeas corpus out of Federal court, 
by telegraph 479 

Witnesses. duties of commander respecting 163,164 
Military discipline, conduct prejudicial to. (See Conduct preju

dicial to good order, etc.) 
Military duty as punishment, forbidden -_________________ 345 
M1Utary government defined; kind of military jurisdiction, 

part of law of nations___________________________________ 2 (a) 
Military jurisdiction: 

Exercised through certain enumerated military tribunals___ 3 
Not territoriaL________________________________________ 37 
Sources enumerated 1 

Three kinds enumerated_________________________________ 2 
Military law: 

Defined; nature; written and unwritten; sources________ 2 (d) 
Persons subject to 4; A. W. 2 
Unwritten military law is "custom of war"; source_____ 2(d) 

Military prisoner. (See Prisoner.) 
:MlIitary property (see also Property) : 

Embezzlement, misappropriation, sale, etc.; definitions, ex
amples, prooL 444, p. 456, A. W.94 
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[References ,are 'to parn:gr(l.phs, exce\>t that the letter .. p "indicates page, 
.. A. W." indicates Articles of War, ,and" App." .indicatos Appl)udix.] 

Military property-Continued. PaT. 

•Offenses under A.W. 83 or 84 ".willfully ",or" through. neg
llilct ",____________________________________________ 281 

.Purchasing or receiving in pledge; offense defined, 
prooL 444,p. 548; A. W. 04 

Sale, ,analysis and proof, penalty ~444,pp. 449, 458 ;A. .W. !el4 
Sale of -s tolen, how charged 74 (0) 

'Similar offense ,nnderA. W. '84, .evidence of as bearing on 
intent 206(4) 

Soldier selling; example of what would be ,flearsQ.Y evi
dence ,221(3) 

cSoldier selling"injul'ing, etc. ;nnalysis nnd.proof,ofoffense_ 434; 
,A.W.84 

Soldier .selling, injuring,. etc.; ,defini tiems .aNd principles___ 434 
Soldier selling, injuring, etc.; forms for specifications__ ,App. 6 

,(74,75) 
Suffering to be lost, etc.; analysis and proof of offense__ 433; 

A.W.83 
.:Suffering to.be lost, etc.; definitions and principles-_______ 433 
Suffering to be lost, etc.; form for .Ii>pecification App. 6 (73) 

Military service, .col1duct "tending to ,brit\g,discl'.edit ..on. (See 
Condnctofanature ,to bring discredit .upon the militar,y 

,-<service. ) 
Military .tribunals : 

,Goncurrent jurisdiction with courts-lllartiaL .45,; ,A. W. 15 
Killd.s. of, ,enumerated --------_________________ 3 

Military witnesses. (See Witnesses.) 
lVIilitia(see also National Guard) : 

When ,subject .to Articles of War 4(aHnote,g) ;.A.W. 2 la) 
Minor: 

Habeas corpus. (See Habeas corpus.) 
Right to ,.arrest .and try ,deserter ,paramount topar.ent's

rights ,,60 

Testimony of child; rule as to admissibility, ,change .from 
common lllW ,21O(a) 

Misappropriation of military property 444"p.A56.; A.W. 94 
Misbehavior before the enemy: 

Analysis and proof of offenses 425,jJ..37.7 ; .A. W. 75 
Capital offense .41; A. W. 75 

,Definitions and ,.princ~ples-----------------425"pp.,37.7,378 
,Finding of absence without leave under charge .0L______ 300 
,Forms fol' ,specifications .A.pp.,.6 (50--59) 

Misbehavior of sentineL (See Sentinek)
 
Misrepresentation defined as tofraudulent,elllistment 405
 
Mistrial .no.t,regardedasa triaL .H9 (3 ) (c)
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Mitigation: Par. 
Confinement already served as basis______________________ 401 
Of punishment, defined_________________________________ 380 
Of sentence; described; by whom exercised; extent- 381; A.W. 50 
Of sentence; officers who may be empowered by President- 381 ; 

A. W.50 
Of sentence; when permissible___________________________ 382 

l\-lodification of sentence before publication___________________ 387 
l'o'loney, taking of. (See Bribe.) 
]\lo.ntana, fees and mileage of civilian witnesses ill-__________ 185 
Morning report: 

Original admissibl€ without calling officer making________ 238a 
Proof of absence without leave from entries 111-___________ 284 

Motion to elect not proper...:___________________________________ 157 
Motion to sever in joint charges_____________________________ 156 
Motive: 

Admission of evidence to show, when pmper______________ 206 
Proper presumptions of fact as to________________________ 278 
Statement of accused in explanation oL_________________ 290 

Murder (s8e also Homicide) : 
Analysis and proof 442, pp. 408, 411; A. W. 92 
Assault and battery, conviction of, on trial f01'- 300,377 
Attempt to murder, a lesser included offense in___________ 377 
Capital offense at all times 41; "4... W. 92 
Conviction of, by whom to be con.finned 378(d) ; _4... W. 48 
Death by hanging, usual capital Pilnalty________________ 346 
Definitions and principles 442, p. 408 

Distinct and specific intent, independent of act, essentiaL_ 280 
Drunkenness as defense_________________________________ 285 
Dying declaration, when admissible in trial f01'-_________ 222 
Form for specification App.6(92) 

Lesser included offenses enumerated_____________________ 377 
Manslaughter, conviction of, on trial f01'- 300,377 
No limitation as to time of trial for 149(2) 

Muster in, unJ awful by officer: 
Analysis and proof of o:ffense____________________________ 40a 
Definitions and principles 406; A. W. 55 
Forms for specificatiollS App.6(5) 

Muster, making false: 
Analysis and proof of offense	 407; A. W. 56 
Defiuitions and principles_______________________________ 407 
Forms for specifications	 App.6(6-12) 

Muster,	 taking money in connection with: 
Analysis and proof of offense 407; A. W. 56 
Definitions and principles______________________________ 407 
Forms fur specifications ApP.6(6-12) 
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[References are to p,wagl'aphs. except that the letter "p" indicates page. 
"A. W." indicates Articles of War, and "·App." indicat.es Appendix.] 

Mustering false officer or soldier: Par. 
Analysis and proof of offense 407; A. W. 56 
Definitions and principles_______________________________ 407 
Forms for specifications App. 6 (6-12) 

Mutiny: 
Analysis and proof of offenses under A. W. 66___________ 417 
Analysis and proof of offenses under A. \V. 67____________ 418 
Capital offense at all times 41; A. W. 66 

Conviction of, whose confirmation required 378(d) ; A. W. 48 
Definitions and principles under A. W. 66. 67 417, 418 
Distinct and specific intent, independent of act, essentiaL_ 280 
Drunkenness as showing lack of knowledge or intenL___ 286 
Failure to suppress, capital offense at all times__ 41; A. W. 67 
Five offenses under A. W. 66: Attempting to create, begin

ning. joining in, exciting, and causing__________________ 417 
Forms for specifications under A. W. 66 App.6 
Forms for specifications under A. W. 67- App.6 
No limitation as to time of trial f01'- 149 (2) 

Penitentiary offense; rule to be applied 40,338; A. W. 42 
Two offenses under A. W. 67: Failure to suppress, and fail

ure to give information_______________________________ 418 
Name: 

Alias, use of, in preparing charges 74(1) 
Christian name used in preparing charges 74 (h) 
Power of court-martial to correct, on conviction__________ 299 
Presumption from identity of names______________________ 278 

National Guard: 
Court-martial system flH', when not in Federal service App. 2 
When subject to military law 4(a) (notes d, g) ; A. W. 2 

National Home for Disabled Volunteer Soldiers: 
Inmates subject to Articles of War 4(f) (note2) 

Naval court-martial, trial of Navy personnel for offenses against 
Articles of War 4d (note) ; A. W. 2 (c) 

Navy, members of Medical Department serving with marines, 
when subject to Articles of War 4(d) ; 4(d) (note) 

Neglect of duty. (See Disorders and neglects, etc.)
 
Nevada, fees and mileage of civilian witnesses in_____________ 185
 
New Mexico, fees alld mileage of civilian witnesses in_________ 185
 
Nolle prosequi:
 

Acquittal as preferable to_______________________________ 158 
Definition, principal grounds, effect, when entered________ 158 
Entering against accomplice, to secure his testimony__ 217 (notes)
Form for App.·l0, p. 619 

Noncapital offenses (see also Crimes and offenses) 446, p. 463; 
A. W.96 
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Noncommissioned officers: Par. 
Arrest of enlisted men, as means of restraint, by, when

permitted 52 

Arrest, status when in__________________________________ 53 
Excepted, above rank of corporal, from jurisdiction 0:1' 

summary courts-martial by G. O. 71, 'V. D., 1920 p. 656 
Included under word ..soldier" 4 (note 1) ; A. W.l (b) 
Insubordinate conduct toward 416; A. W. 65 
May be "commander of a guard" under A. ·W. 7L_______ 421 
Members of Army Nurse Corps, warrant officers or field 

clerks can not be reduced to grade of__________________ 310a 
Offenses against In execution of office; penalty -416; A. W. 65 
Power to quell frays, disorders, etc.; penalty 419; A. W. 68 
Reduction to the ranks. (See Reduction to the ranks.) 
Reprimand proper penalty f01'-__________________________ 318 
Summary court-martial, not triable by, on objection; pro

cedure 43; A. W. 14 

Nonsupport of wife and children; wife may testify" against hus
band accused of__________________________________________ 228 

Not guilty. (See Acquittal; Pleas.) 
Notary public: 

Authorized to administer certain oaths for War Depart
ment; perjury 443,p.434 

Certain officers have powers of, in foreign places where 
Army is serving 138(b) ; A. W.114 

Oath (see also Affidavit) : 
Additional ceremony permitted, to make binding 132(d) 
Administered anew for each case 132(c) 
Affirmation; closing sen.tence of adjuration omitted 132 (b) 
Affirmation included in, if affirmation authorized 433, p. 434 
Authority to administer, officials enumerated 138; A. W, 114 
Decorum during administration of_______________________ 86 
Delivery of record of trial to accused 117,366(b) 
Depositions taken before military or civil officer authorized 

to administer_________________________________________ 175 
False, in connection with claims against GovernmenL 444, p. 454; 

A.W.94 
For administrative purposes, who may administe1'-_______ 138 
Forms for, enumerated ~ 132-138 
Includes affirmation, where affirmation authorized 443, p. 434 
Of accuser; form on charge sheeL App. 5 
Of allegiance, how yiolation pleaded 74 (I) 

Of eniistment; failure to read Articles of War 282; A. W. 109 
Of interpreter of court of inquiry, same as of court-

martial 466; A. W. 101 
Of interpreter of court-martial; form 136; A. W.19 
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Oath-Continued. Par. 
Of member of court-martial, form 132 (a) ; A. W. 19 
Of member of court of i.nquiry; fonn 466; A. W. 100 
Of members of general court-martini; taking, noted in 

record 357(b) (17) 

Of recorder of court of inquil'Y; fOl'm 466; A. W. 100 
Of reporter of court-martial; form 135; A. W. 19 
Of reporter of court of inquiry, same as of court

martiaL 466; A. W. 101 

Of trial judge advocate and assistants; form 133, 134 (b) ; A. W. 19 
Of witness before court-martial; form 13'1 (a) 
Of witness before court of inquiry, same as before court

martiaL 466; A. W. 101 
Of witness; form, administration________________________ 134 
Of witness, general court-martial record to show 357(b) (25) 
Recalled witness not resworn but w.i"ned________________ 255 
Recalled witness warned as to; noted in I'ecord 357(b) (27) 
Standing in court during administration oL______________ 86 
Substance as in statutory form sufficienL 443, p. 434 
To test competency; purpose, forlll_______________________ 137 
Trial judge advocate and assistant; taking by, noted in 

record	 357(b) (171 

Objections, reasons for, to be stated__________________________ 250
 
Offenses. (See Crimes and offenses.)
 
Officer:
 

(In a particular capacity or 1,cith a reference to a particular 
offense, see the specific title.) 

Arrest. (See Arrest.) 
A.s witness. (See Witnesses.) 
Conduct unbecoming; offense defined,'lnstances, proof 

445; A. W. 95 
Discharged	 under selective-service act; no right to 'court

martiaL 38 (b) (note 2) 

Disciplinary punishment of; forfeiture of pay_ 333, 336; A. W. 101 
Dismissal. (See Dismissal.) 
Drunk on duty; offense discussed, penalty 435; A. W. 85 
Eligibility for court-martial duty 6,9-11; A.. W. 4 
Excepted from jurisdiction of special and summary COutts

martial by G. O. 71, W. D., 1920______________________ p.656 
General officer, (Confirmation by President of sentence re

specting 378(a) ; A. W. 48 

Investigation of charges as applicable to 76a (2,6,7,9) 
Not triable by general court-martial appointed at Military

Academy	 14; A. W. 12 

Not triable by summary court-martiaL 43; A.. W. 14 
Previous convictions; 3 year limitation on introduction___ 306 
Quitting post or duties before resignation accepted; specific

intent _	 281; A. W. 28 
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'Officer-Continued. Par. 

Refusal or 'willful neglect to deliver offender to civil au
-thorities; spectfic intenL 281; A. W, 74 

Reprimand proper' punishment 'fo1"-______________________ 318 
Retired. (See Retired oflicer.) 
Sentence affecting'stahls reported to The :A.djutant General 

310 (note) 
Sentences which' nmy be imposed on, enumerated__________ 310 
Status, when 'inarrest_________________________________ 49 
'Statutory rule of evidence as'to desertion ,284(a) ; A. VV.28 
Subject to Articles of Wal'- 4(a) ; A. W.2 (a) 
Trial of, by'inferiors in rank, not nsually permitted; how 

decided '12 (a) ; A. W. 16 
V,'ho may arrest, if taking part in fray, etc 47 ;A:W. 68 
"Vord as used inManualforCourtscMartilil '4 (notes 1. 2) 
"lord 'Construed as "commissioned emeet'''; classes ex

chIded enumerated 4 (notesl,2) A.'W.l (a) 
Officer commanding "for time being defined, powers,examples 

3'69;374; A.W. 46 
Officer preferring charges (see also Accuser) : 

Iuvestigation when comruaridingofficer is '7Ga CI0) 
Inyestigation when only officer \vith command -is 76a CIO) 
Name and rank stated in reading charges to llccused_____ 1'44 
Phrase 'nat used in signing ch:n;ge:L App. 6 (i) 
Rig-ht to prefeL________________________________________ 63 
Signature withTaI1k and organIzation' to' be added________ 64 

'Omcers' 'Reserve Corps: 
W'hen 'arderecl 'to aetivecluty 4 (u ) (note) 

'When reserve officers eligilJIe 'for membership on COUl't
'rnartial ,9(c) 

Official documents: 
Bull;)', natappenued to record; pl'OCealll·e pp.5G4(9), 650(5) 
'Foundation for admission oL____________________________ 237 

Ornissi-onin'records of'tthil, correction Of: 
'GeneTal'-andspeciril courts-martiaL______________________ 364 
'Summary courtscmartial aGo 

Omitting' to Tender Teturns : 
Analysis arid proOf 6f d'ffense 408; A.W. 57 
Defuiitions anU principles_______________________________ 408 
Form rfor specification App.6 (14) 

Open C0111't: 

Atlvice o'f tle'fense counsel obtuineo. 'in '107d 
Advice of trial judge advocate obtained in OO, 101 
Announcement -Of complete acquittal, l'e4uired__ 332a; A.W, 29 
AmrouIlCe11lelit oI"findings, ana. sentence unless ,court deems 

inadvisable 332(a) 
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Par. 
Opening and closing, right of trial judge advocate _ 293 
Opening statements to courL _ 197 
Operation, refusal to submit to, an offense _ 68 
Opinion evidence (see also Expert; Hearsay evidence) : 

AR to drunkenness _ 287 
Not admissible as to reputation of witness _ 257 
Of expert _ 218 
Permissible as to belief in veracity of impeached witness__ 257 

Oral statements, how pleaded ~ _ 74(1) 
Orderly: 

For defense counsel_____________________________________ 107g 
For trial judge advocate --'____ 105 

Orders, court-martial: 
Acquittal merely promulgated in 372 (b) 
Announcement in, not neeessal'y to validity of sentence or

acquittal _ 
371 

Date of beginning of sentence as indicated in _ 401 
Oregon, fees and mileage of civilian witnesses in _ 185 
Original documents _ 197 
Panama Canal Zone. (See Canal Zone.) 
Papers. (See Documental'y evidence.) 
Pardon: 

Defined________________________________________________ 150 
Evidence of; how offered, other evidence, constructive par

don__________________________________________________ 273 
Nolle prosequi Is not equivalent to________________________ 158 
Power to mitigate or remit sentence 381; A. W. 50 
Privilege against self-crimination ceases on 233 (a) 

Parents of minor deserters, rights of_________________________ 60 
Parole: 

Giving different parole; analysis and proof of offense____ 427; 
A. W.77 

Giving different parole; definitions and principles________ 427 
Giving different parole; form for specification App. 6 (62) 
Making known; analysis and proof of offense 427 ; A. W. 77 
Making known; definitions and principles________________ 427 
Making known; form for specification App. 6 (61) 
Revoked, interrupts execution of sentence_______________ 401 
Violation of, how pleaded 74(1) 

Patients, statements to military or civilian doctors not privi
leged 231,232 

Pay and allowances: 
Court-martial can not order assignment oL 325, 329 
Court-martial can not order deposit of____________________ 326 
Detention. (See Detention of pay.) 
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Pay and allowances-Continued. Pal'. 
Extra, for clerical duties, when forbidden________________ 118
 
Forfeiture. (See Forfeiture.)
 
Stoppage. (See Stoppage of pay.)
 

Pay card of accused, data on 79 (a) ; App. 5 (6) 
Pay voucher, authentication of______________________________ 239 
Peace: 

Dellvery of offenders to civil authorities in time oL_ 35; A. W. 74 
Desertion in time of; Department policy regarding pun

ishments_____________________________________________ 340 
Judicial notice of condition oL_________________________ 289 
Maximum limits of punishment in penitentiary cases______ 348 
Officer dismissed in time of, only by sentence of court

martiaL 38(b) (notes) ; A. W. 118 

Repeated desertion in time of, penitentiary offense; rule to 
be applied 40,337; A. W. 42 

Penal.code of United States: 
As guide for peniten"tiary sentence and duration of same_ 40,338; 

A. W. 42, 45 
As source of definitions for crimes and offenses under A. W. 

92, 93 442,p.408 

Penitentiary: 
Authority for sentence to, cited in forwarding record______ 339 
Classes of offenses to be executed in 40,337,338; A. W. 42 
Clemency applications in cases of prisoners in_____________ 402 
Directly or indirectly under Federal jurisdiction, as place of 

punishmenL 396; A. W. 42 

Instructions as to place of confinement by DepartmenL____ 341 
Limits in peace time on sentence to 309; A. W. 42 
Propriety of designating as place of punishment discussed__ 342a 
Review by board of review and Judge Advocate General 

of sentences to 371, 399a ; A. W. 50, 
Segregation of classes of prisoners________________________ 341 
Sentence to; analDgy to cases of a civil nature .: 337 
When sentence in, may be imposed 40,337,396; A. W. 42, 45 

Peremptory challenge, right oL 120, 120a; A. W. 18 
Perjury (see also False swearing) : 

Analysis and proof of offense 443, p. 432; A. W. 93 
Definitions and principles 443, p. 413 
Forms for specifications App. 6 
Intent inseparalrle from acL_________________________ 280 
Limitation of three years 149 (2) 

Number of witnesses required to sustain charge___________ 248 
Personal interest of commanding officer in sale of provisions___ 437; 

A.W.87 
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Personnel adjutant: Par. 
Duties respecting record of sunllna·ry court conviction 79 (a) 

Initials charge sheet of summary court as to pay card 
entries App. 5 (6) 

Special court-martial order, forwarding by________________ 400 
Special court-martial records; delivery to and return bY__ 367 (b) 

Persons subject to military law . 4; A. W. 2 

Persuading desertion: 
Analysis and proof of offense 410; A. W. 59 
Definitions and principles 410 
Form for specification ~ App.6(23) 

Petit juries, deliberations as privileged communications______ 227
 
Petition for writ of habeas corpus. (See Habeas corpus.)
 
Philippine Islands:
 

Oivilian employees in, when not Federal-employees 171(note) 
Fees and mileage of civilian witnesses in 185 (note 2) 

Trial in either military or civil court in, is bar to trial in 
other for same offense 149 (3) (d) 

Witnesses before general courts-martial, procedure to obtain 
in____________________________________________________ 171 

Witnesses; no provision as to special and summary courts 
in .__________________________ 171 

Writ of habeas ·corpus issued .in____________________ 480 
Photographs as evidence____________________________________ 245 
Pbysical examination: 

Oompulsory submission to, not self-crimination 236,236 (a) 
Paper containing, admissible without calling officer mak

ing 238a~ ~ ~_ 

Rulings on, in courts-martial; by whom 89,89-a 

Physicians : 
Statements to civilian, not privileged; penalty for refusal 

to testify 232 

Statements to military, not privileged; penalty for refusal 
to testify ----________ 231 

Pillage, quitting post to, analysis and .proof, penalty, forrruL___ 425, 
pp. 377, 380 ; A. W. 75; App. 6 (58) 

Place: 
Allegations of in specifications discussed; exumples 74(g) 
Of meeting of courts-martial, how determined___________ 81 
Where troops on duty, when commanding officer may aD

point special courts-martiaL 21; .8.. W. 9 

Where troops on duty, when commanding officer mayap
point sumllUlry courts-martiaL 25.; A. W. 10 

Pleading (see also Pleas) : 
Absence without leave to charge of desertion______________ 298 
Alias :..__ 74 (i; 
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Pleading-Continued. ,Pal'. 
Allegations of time and place---------------------- '74(g)
Alternative, forbidden 74 (c) 
Change of rank 74(k) 

Charge should be limited to statement of article viola:ted__ 74(a) 
Consideration of ,pleadings in voting -on findings________ 294 
Descr~ption of accused 74 (b) 
Desertion followed by fraudulent·ellli-stmenL- 74(n) 
Disgraceful offenses 74 (m) 

,Eviden-ce not :proper---------------------------------- 74 (d)
General prisoner, description oL 74 (j) 
In words of £tatute 74(p) 

Larceny and sale of ;public property-------------------- 74(0) 
Method of oml, tp cbarges and specifications___________ 144 
~HIlle of accused 74(h, i) 

Necessity of .alIegingintenL__________________________ 281 
,Offenses against specific artLcles 74 (e) 
O~al~taterneuts 74(1) 
Place 74(g) 

-Bale of stolen ;})u1Jlic _.propert~'------------------------ 74 (0) 
'Scandalous, offenses 74 (m) 
Specification must beaPlll'Qpriate to charge 74(b)
Time '74(g) 

\Vritten instrument ':74 (l) 

Pleas (see nJiso Pleading) : 
Change !)y permission of courL______________________ 154 (b) 

GuU1;y-
Before summary court; pl"ocedllre---------------- 351 (d) 
Change to not guilty Qycollrt,w.h,en ~ .154(d) (e) 

,Explanation ,to ,accused, what :to eontaill 154(.a:) 
Explanation to and answers of accused, required in 

recQrd il5.7 (h) (.22, 23) ; App. ,6 

g}akirrg ,'evidence after,; procedure; matter in mitiga
tion 154 ~:e') 

"Without, criminality,"equivalent ·:tonot -gui!t:y 154'(1) 
In abatement-

Nature, error indicated, procedure, waiver_________ J.47 
In bar of trial

-Constructive condonation 'of desertien______________ 151 
.1Disciplinary ,punisbmenL--------------' .333; 'A. W. 104 
Double jeQparqy may be raisedby 1.4&(:3)-g 
Former punishmenL______________________________ 152(o1l) 
Former trial as :hasis..; proof Tequire.d-____________ 274 
InSlUlity;, ,etc., :D€ed not ..be flPeciaUy pleaded .M8(.llote) 
Nature,grounds________________________________ 148 
Pn:rdoD., :P~·o.ofrequiLe.d._ :UiO, 273 
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Pleas-Continued. Par. 
Kinds enumerated _ 145 
Not	 guilty-

Change by court of plea of guilty to 154(d) (e) 
Fermer Jeopardy may be raised by 149(3) (g) 
Insanity, etc., at time of commission of acts 154(g) 

Record of general court-martial to contain 357 (b) (20) 
Refusal to plead; procedure; insanity 155; A. W. 21 
Special-

Certain matters enumerated inadmissible under_ 152(b) (c) (d) 
Illegal enlistment is noL 152 (b) 
In speciaLcourt-martial j record to set out in fulL 358(e) 
Not necessary to raise question of insanity, etc., during

trial 219(a) 

Pleading to general issue when overruled 153(d) 
Procedure wIlen sustained; action of review!ng au

thority 153,(b) 

Procedure when f:ustained as to certain charges and 
specifications	 153(c) 

Several, to any charge or specification permitted 153 (a) 
Statement of, eVidence, burden of proof, l'ecord 153(a) 
Three kinds of______________________________________ 145 

To the general issue; usual form described 154(1l) 
To the jurisdiction-

Failure of record to show jurisdiction as invalidating
proceedings	 146 

Nature; grounds for; if sustained, bars further prose
cution____________________________________________ 146 

Objection taken at any time________________________ 146 
Pledge of military property, taking; offense defined, prooL 444, p. 458; 

A. W.94 
Plunder, quitting post to, analysis and proof, penalty, forms__ 425, 

PP. 377, 380; A. W. 75; App. 6 (58) 
Police secrets as priVileged communications__________________ 227 
Policy of War Department. (See War Department.) 
Polygamy, wife may testify against husband accused oL_______ 228 
Porto Rico: 

Fees and mileage of civilian witnesses in_________________ 185 
Trial in either civil or military court in, bar to trial in other 

for same'offense 149 (3) (d) 
Possession in larceny defined 443, p. 428 

Post: 
As place of confinement of general prisoner 398 
Demand for prison labor not to affect segregation pollcy___ 399 
Judicial notice of orders oL_____________________________ 289 
Quitting, to plunder or pillage 425, p. 380; A. W. 75 
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Post-Continued. Par. 
Restriction to limits, nature of punishmenL___________ 319 
Sentinel's misbehavior on 436; A. W. 86 

Post exchange: 
Commanding officer interested in sale of articles by, offense 

under ~ VV. 87_______________________________________ 437 

Embezzlement by former officer of funds oL_ 444, p. 459; A. W. 94 

his order 15(note) 

Post Office Department, presumption as to receipt of letters 
from course of business in________________________________ 278 

Premeditation. (See Intent.) 
Preponderance of evidence___________________________________ 296 
President of United States: 

Appointment of court-martial to try officer dismissed on 

Authority vested in, as a source of military jurisdiction__ 1 
Clemency applications forwarded for action of; six months'

interval 402,404 

Commutation of sentence of dishonorable discharge by 382 
Commutation of sentences, sole power of, unless delegated 

under A. W. 50__________________________________ 384 
Confirmation of what sentences required by 378; A. W. 48 
Courts of inquiry-

Discretion as to publication of proceedings oL________ 472 
May be ordered by, in his discretion 447,449; A. W. 97 

Disrespect toward; penalty 413; A. W. 62 
Exception of classes from trial by special court by 41 (1) ; 

A. W. 13; App. 21,656 
Exception of classes from trial by summary court by 43(2) ; 

A. VV. 14; App. 21, p. 656 
Limitations of punishment on order oL 40; A. W. 45 
Loss of files; confirmation not necessary, alone can restore 

files 390; A. W. 50 

Marine Corps officers on duty with Army by order of, 
eligible for court-martial duty 6,10; A. W. 4 

May appoint general courts-martial as commander in chief- 15 
May appoint general courts-martial under A. W. 8 14; A. W. 8 
May appoint general courts-martial under R. S. 1230_____ 15 
May empower any commanding officer to appoint general 

courts-martiaL 14 (note l)A. W. 8 

Mitigation or remission of sentences; powers, in generaL 381; 
A. W. 50 

Officer discharged under selective draft act by, not entitled 
to trial 38 (b) (note 2) 

Pardon as act of, defined; how evidenced 150,273 
Power to drop officers from the rolls 38(b) (note3) 
Power to prescribe maximum punishments_ 309,348,349; A. W. 45 

21358°--20----49 
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President of United States-Continued. Par. 
Power to prescribe modes of proof 198 ;A. W. 38 

Procedure on sentenc€s under A. W. 46. 48, 51, requiring 
approval or confirmation by SD9a, 400; A. W. 50~ 

Record of general court-martial appointed by, sent direct to 
Judge Advocate General __--,- 366(a) 

Regulations as to disciplinary punisbments___________ 333 
Regulations for review of general court or military commis

sion records prescribed by___________________________ 870 
Rehearing of disapproved or vacated sentence may be dl

rectecl by -' 3na; A. W. 50, 

Reserve officers ordered to active duty by, eligible for 
court-martial duty_______________________________ 9( c) 

Retired officers ordered to active duty by, eligible for court-
martial duty 9 (b) 

Review of cases under A. W. 50!, dutIes in connection with., 399a 
Sentence requiring approval or confirmation of, requires 

prior action of board of review and Judge Advocate Gen
eraL 371; A. W. 50, 

Suspension of sentence until pleasure of, knOW11- 391; A. W. 51 
Presumption: 

Genuineness of docllluent from official seal, signature, etc__ 236a 
Intent in connection with crime____________________ 280 
Of general capacity of witness_______________________ 210 
Of desertion, from absence without leave______________ 284 
01 fact-

Condition or state of things as continuing :-____ 278 
Defined, nature, examples 278 

01 law-
Defined, conclusive and disputable, examples_______ 277 
Knowledge of Federal, State, and municipal law_____ 232 
Knowledge of military law, regulations, orders, etc___ 282 

Prima facie evidence, c1efined____________________________ 279 
Prima facie eVidence may be outweighed by presumption 

of innocence__________________________________________ 279 

Soldier presumed to Imow officers of his command, when__ 283 
Two kinds, of law and of facL ~__________________ 276 

Pretense defined under A. W. 64__ 415 

Previous convictions: 
Accused asked concerning, shown in record 357 (b) (45) 

Appending to record, shown in record 357 (b) (44) 
As ground for dishonorable discharge 349 (VI), 284 
Considered by court before determining sentence______ 271 

Considered by summary court-martiaL 351 (g) 
Defined; effect of remission i wh~' considered 307 
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Previous convictions--Continued. Par. 
Not considered until after findiugs 271, 307 
Not proof of pregent guilL_____________________________ 307 
Opening of court to receive, shown In record 357(b) (42) 
Procedure as to consideration; limitations of time__ p.284 (V) ; 306 
Proof of; how made, copies, disposaL____________________ 306 
Statement of, not shown court before findings :._____ 271 

Prices, judicial notice of GovernmenL________________________ 289 
Prima facie evidence defined (see also Presumption)__________ 279 
Prior offenses subject to previous laws________________________ 487 

Prison discil)!ine:
Means of enforcing 315 

Sentence of court-martial not to interfere with___________ 330 
Prisoner (see also Accused) ; 

Absence of, effect on date of beginning sentence at confine
ruent_________________________________________________ 401 

Change of place of confinemenL__________________________ 389 
Clemency applications j who may pass on, when___________ 402 
Confinement. (See Confinement.) 
Escape through neglect or design; offense- analyzed; pen

alty 57, 423; A. W. 73 

General; form at specification in charging 74 (j) 

Habeas corpus. (See Habeas corpus.) 
Instructions by Department as to penitentiaries for con

finernent_____________________________________________ 341 
Offense by, when second sentence takes effecL 401 (b) 

Placing in irons not permitted, exceptions; shackles, handcuffS_________________________________________________ 56 

Refusal to receive or keep; penalty 55, 421; A. W. 71 
Release without proper authority; offense analy;;:ed; pen

alty 57,423; A. W. 73 

Remains subject to military law 38 (c) ; A. W. 2 
Report by commander of a guard on receipt oC 55 (note) ; A. 'vV. 72 
Segregation by classes of offenses_______________________ 341 
Sentences legally irnposable on generaL__________________ 330 
Term includes civil or military prison-er under A. W. 71-73_ 

421-423 
Prisoner of war: 

Forcing a safeguard,; penalty 428; A. W. 78 

RGturn to writ ot habeas corpus in Philippine Islands con
cerning______________________________________________ 480 

Private; 
Included under word" soldier " 4 (note 1) ; A. W. 1 (b) 
j\iay be " ccmmander of a guard" under A. '\V. 7L_______ 421 
Reduction in classification may be made by special court 

unless changed by Executive orde1'- 42(note) 
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Private-Continued. Par. 
Reduction in classification may be made by summary court 

unless changed by Executive ordeL 44 (note) 
Reduction of noncommissioned officer by sentence to be to

grade of p. 656 

Private clainls against officers and soldiers, when matter for 
discipline. 71 

Privileged communications: 
Attorney and client, communications between; third par

ties may testify 227 

Civilian physicians, statements to, noL___________________ 232 
Confidential papers, reports, etc .,.____________________ 230 
Defined; when privilege available________________________ 227 
Deliberations of courts and juries, but not results thereoL_ 227 
Diplomatic correspondence 227 
Husbancl and wife; third party may testify 227,228 
Husband and wife; wife may testify in bigamy, etc., prose

cution 228 

Matter which President directs to be withheld____________ 227 
Medical officers, statements to, noL______________________ 231 
Official communications between heads of depurtments_____ 227 
Police secrets 227 

Reports of Judge Advocate General to Secretary of War___ 230 
Special inspection reports, Inspector General's Department- 230 
Telegrams not, subject to usual process___________________ 229 

PriVileges, sentence of deprivation of, continuous, exceptions__ 401 
Process. (See Witnesses.) 
Prohibited punishments 344,345 

Promotion: 
Of member of court by dismissal of accused, ground for chal

lenge ~--------------------------121(6) 
Soldier holding certificate of eligibility to, may be sen

tenced to loss of rights and privileges tbereunder_______ 311 
Soldier holding certificate of eligibility to, not triable by 

summary court-martial 43; A.. W. 14 
Suspension from rank deprives of right to_____________ 314 

Prompt action on charges 77a; A. W. 70 
Promulgation of Manual for Courts-MartiaL ~________ XXI 

Promulgation of sentence, date of beginning of sentence from 
order of_________________________________________________ 401 

Proof: 
(Required in a specific offense, see that Offense by name; 

see Evidence.) 
Property: 

Captured or abandoned-
Dealing in; analysis and proof of offense, penalty 430 ; 

A.. W.80 
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Property-Oontinued. 
Oaptured or abandoned-Oontinued. Par. 

Dealing
tions 

in or not reporting; forms for specifica-
App. 6 (66,67) 

Definitions and principles concerning 430; A. W. 80 
Failure or delay in reporting receipt of; analysis and 

proof of offense, penalty 430 j A. W. 80 

Oaptured public-
Belongs to United States, misappropriation, penalty___ 429; 

A. W.79 
Definitions and principles concerning________________ 429 
Neglecting to secure; analysis and proof of offense, pen

alty, form for specification 429; A. W. 79; App. 6 (64) 
Wrongful appropriation of; analysis Rnd proof of of

fense, penalty, form for specification______________ 429; 
A. W. 79; App. 6 (65)Injuries to

Board of officers, scope, procedure, assessment of dam
ages 481 

Redress under A. W. 105, procedure__________________ 481 
Larceny. (See Larceny.) 
Military property. (See Militat·~, property.) 
Personal property only subject of larceny 443, p. 430 
.. Selling" a distinct offense from" through neglect losing"_ 299 
Willfully destr(}ying-

Analysis and proof of offense 439; A. W. 89 
Definitions and principles 439 
Forms for specifications App.6(28-84) 

Willfully or negligently losing-
Analysis and proof of offense 433; A. W. 83 
Definitions and principles 281,433 
Form for specification App.6 (73) 

Prosecutor (see also Accuser; Trial judge advocate): 
Defined and principles discusscd 17,22 

l\Iay not appoint general or special court-martial to try ac
cused 14,21; A. W.8,9 

Pl'Ovisions for camp, post, etc.: 
Abusing, intimidating, etc., person bringing; offense de

scribed, penalty 438; A. W. 88 

Oommanding officer not to be Interested in; penalty_ 437; A. W. 87 
Oommanding officer not to lay duty on entry into post, etc. ; 

penalty 437; A. W. 87 

Provoking speeches or gestures. (See Reproachful or provok-
Ing speeches or gestures.) 

Provost courts: 
Concurrent jurisdiction with courts-martiaL__ 3 (a), 45; A. W. 15 
Jurisdiction stated 3 (a), 3 (b) (note 1) 
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Provost marshal: Par. 
May receive prisoner without account of charge, etc_____ 421 
Refusal to receive or keep prisoner, accompanied by written 

account of' offense; penalty 55, 421; A. W. 11 
Psychiatrist: 

Accused furnished copy of report of_________________ 7Tb 
Examination of accused during investigation of charges 76a(9) 
Examining accused may be member of later appointed med

ical board 76c 

Public officers: 
Presumption as to holding to end of term___________ 278 
Presumption as to legality of appointment and of perform

ance of duties ._________________________ 277 

Public property. (See Property.)
 
Public records. (See Documentary evidence.)
 
Public trial, when propel'_______________________________ 92
 
Publication: 

In newspapers of officer's conviction of cowardice or fraud_ 347 : 
A.. W.44 

~10dification of sentence before__________________________ 387 
Of court-martial orders_________________________________ 400 
Of court of inquiry proceedings; discretion_______________ 472 

Publications read to court-martiaL 357 (b) (32) 

Punishment (see also Sentence) : 
Of a paTtioular kind; tor m01'C deta'iled trea,tment, see the 

speoifio title.) 
Adaptation to offenders discussed 342,342a 
Appeal from disciplinary; effect, procedure, contents__ 333,335 
By general courts-martials; penitentiary sentences, limits_ 40; 

.A. W. 42 
Capital crimes and offenses enumerated__________________ 41 
Cllasses of______________________________________________ 343 
Confinement at bard labor______________________________ 322 

(See also Confinemeut.) 
Considerations governing selection of court for triaL______ 78 
Contempts; approval by reviewing authority 173 (a) ; A. W. 32 
Cruel and unusual prohibited 344; A.. W. 41 

Death. (See Death sentence.) 
Detention of payor part of pay 328 

Disciplinary-
Applicable to any person subject to military law______ 336 
As applicable to OffiCCl'9, discussed 336, 33Gb 
Formal charges not lleCe~~al'Y; procedure_____________ 33Ge 
Procedure where o.ccused demands triaL____________ 33Gd 
Should be preferred to summary court·martiaL_______ 33Ga 

Discretionary, defined allll discussecl_____________________ 309 
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Punishment-Continuecl. Par. 
Dlsllonorable discharge_________________________________ 320 
Disrnissal 312~___________________________________ 

Effect of previous conviction on_________________________ 307 
Effect of turning State's evidence on____________________ 216 
Executive order 348,349 

Proper construction of 309(note 3) 
Fine___________________________________________________ 317 
For field clerks, Army or Quartermaster Corps___________ 310a 
For general prisoners___________________________________ 330 
For members of Army Nurse Corps_____________________ 310a 
FOl' officers 310 

For same act, chargpd as two or more offenses improper___ 66 
For soldiers____________________________________________ 311 
For warrant officers____________________________________ 310a 
FOl'feiture of pay and allowllnces_______________________ 324 
Hard labor without confinemenL_._______________________ 323 
Limitations by Executive order 349 

Limitations in peace time on penitentiary scntence_ 309; A. W. 42 
J~oss of rank or files _ 

Mandatory-
Can not be varie(L_________________________________ 349 
Defined and discussed_______________________________ 309 

MaXimum, as prescribed by Executive order______________ 349 
Military duty not to be imposccl as_______________________ 345 
Mitigation. (See Mitigation.)
 
Obsolete enumerated 345
 

Offenses committed before present Articles of War effective_ 487 
Penitentiary sentence, when may be impos,'lL 40; A. ,V. 42, 45 
Policy of ,Val' Department regaruillg 340-343 

Procedure to be fclIO\\'l'(l hy court in considering__________ 3'19 
Prohibited kinds enumerated 344,1145 
Proper as prison discipline______________________________ 345 
Record of c1isciplinnry, how l,cpL________________________ 334 
Reduction of noncommissioned officer 327 
Reprimand 318 
Restriction to limits 319 

Severity can not be increased by reviewing or other olficer__ 385 
Suspension from crll1!1lQllil_______________________________ 315 
Suspension from (luty___________________________________ 316 
Suspension from l'anlc__________________________________ 314 
Table of equivalents 349; p. 283 
Table to determine relative severity______________________ 343 

Punitive articles_______________ __ 405--446 

Purchasing military pJ'OPNty unkl\vfull:l; offen.qe c10f:in,~l1, 

pl'ooL 444, p. 458; A. W. 04 
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Par. 
Quarrels, power to quell, persons enumerated, penalty for diso

bedience • 419 j A. W. 68 

Quartermaster Corps, field clerks. (See Field Clerks-Army 
and Quartermaster Corps.) 

Questions and answers: 
Set out in record of general court-martiaL 357 (b) (29) 
When questions reduced to writing by counseL___________ 111 

Quitting guard. (See Absence without leave; Misbehavior of 
sentinel.) 

Quitting post or colors to plunder or pillage: 
Analysis and proof of offenses 425, pp. 377, 381 ; A. W. 75 
Definitions and principles 425, pp. 377, 380 
Form for specification App. 6 (57) 
Quitting post an included offense________________________ 371 

Quitting post or duties before resignation accepted: 
Analysis and proof of offense 409; A. W. 28, 58 
A. W. 28, a rule of evidence and not a punitive article 74(n) 
Specific intent required_________________________________ 281 
Form for specification App.6(18) 

Rank: 
Arrest or confinement on orders of subordinate in __ 419; A. 'W. 68 
Change during trial of member's________________________ 93 
Change, how pleaded "._______________________________ 74 (k) 
Court of inquiry, members of____________________________ 456 
Hearsay not cured by reason of rank of declaranL_______ 221 
Loss of-

How accomplished__________________________________ 313 
Legal sentence for officers___________________________ 310 

Report of sentence affecting officer to The Adjutant
General 310(note) 

~ernbers of a court of inquiry__________________________ 456 
Members of general and special courts-martial named and

sit in order of 12(a) 

Not to affect the rules of evidence________________________ 200 
Of defense counsel, not below grade of captain if avoidable_ 107a 
Power of court-martial to correct designation of, on con

viction 299 

Power to appoint courts-mnrtial not dependent on 19, 23 
Precedence among regulars, militia and volunteers _ 

10-12; A. W.119 
Rules for determination among officers 12 (b) ; A. W.119 
Seating of members of court-martial according to__________ 83 
Sentence to reduction in, of officer, illegaL 40(note4) 
Statement of in charge, when changed since offense 74(k)
Suspension; effect 314 
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Rank-Continued. Par. 
Trial by juniors in, forbidden if avoidable; question of dis

cretion 12(a) ; A. W.16 

Rape: 
Capital offense at all times 41; A. W. 92 

Carnal knowledge of female under 16, distinguished 446 (4) 
Certain assaults included in offense oL__________________ 377 
Conviction of, confirmation required by whom 378(d) A. W. 48 
Definitions and principles, proof, penalty 442, pp. 408, 411; 

A.W.92 
Drunkenness not stl'ict:y a defense_______________________ 285 
Form for specification App.6 (93) 

Hanging, usual form of execution if death penalty imposed_ 346 
Intent inferable from acL______________________________ 280 
Statutory, not included under offense oL 446, p. 465 (4) 

Rating,	 specialist, loss by sentence of general or special court-
martial, legal 311 

Ration savings, embezzlement by former officer oL 444, p. 459; A. W. 94 
Real evidence, exhibition of body of accused 236(a) 
Reasonable doubt: 

Corpus delicti need not be established beyond 225 (c) 
Defined; burden of proof on prosecution________________ 288 
Issues arising during trial settled by preponderance of evi

dence________________________________________________ 296 
Prima facie evidence as affecting doctrine oL_____________ 279 
Proof of guilt must be established beyond_______________ 296 

Reasons: 
For findings, may be spread on record____________________ 302 
For sentence may be spread on record___________________ 331 
For weight given testimony or amount rejected not stated; 

exception____________________________________________ 256 

Receipt: 
Court-martial can not require soldier to give____________ 325 
Delivering of less than amount called for; examples, pen

alty 444,p.454; A. VV.94 

Making or delivering without knowledge that it is true; 
examples, penalty ._. ._ 444, P. 455; A. VV. 94 

Recollection. (See Refreshing recollection.) 
Recommendation: 

For clemency, by court-martial or member thereoL________ 332 
For suspension of dishonorable disclJarge_______________ 321 

Reconsideration (see also Rehearing; Revision): 
Of findings where insufficient votes to sustain mandatory 

sentence	 309 (note 2) 

Recorder of court of inquiry. (See Court of inquiry.) 
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Records of courts-rom·tial: Par. 

Bulky documents not appended; procedure_ pp.564 (9),650 (5) 
Cal'bon copy for accused, when made_______________ 117, 366 (b) 
Contents of record stated generally and tn detaiL________ 357 
Definec1, how prepared, by whom, supervision___________ 355 
Disrespectful or otherwise improper matter may be omitted_ 291 
General court-martial-

Appendages to, enumerated 357 (b) 56 

Curbon cavy not desired by accused, disposition______ 355a 
Disposition by trial judge advocate 366(a) 
Disposition, with accompanying papers, by appointing 

a uthority 367 (a) 
Forlll App. IO,p.6lB 

Record required in each case, authentication__ 354; A, \V. 33 
Return for correction of errol', omission, etc.; rest rictiOll_____________________________________________ 364 

Signature and affidavit no part of charges but copied
into record 64~___ 

Legal record defined____________________________________ 355 
Loss or destruction; procec1ure_________________________ 368 
Original as evidence of former triaL____________________ 274 

Prepared by trial judge advocate under direction of court 
and in consultation with defense counseL_____________ 355 

Previous convictions; use on trial, disposal, l'eturn________ 306 
Receipt of accused as to delivery of copy or affidavit of de

livery 366 (b) 

Recommendation that dishonorable discharge be suspended 
D1UY accompany 321 

Revision, (See Revision.) 
Separate, complete, and independent for each casc________ 356 
Special court-martial-

Binding of records_________________________________ 362 
Briefed as for a general courL_______________________ 361 
Certain named data appendec1 to__. 358 (b-f) 
Disposition by trial jnd~e advocate 366 (a) 

Disposition, with accompanying papers, bo' appointing 
authority 367 (b) 

Form App.ll 

Form and substance, in general, as for general courL__ 358 
Inclex not requircd__________________________________ 360 
l'Uluber of copies___________________________________ 359 
Space at end for action of reviewing authority 358(h) 
Oral testimony not recorded, exceptions, summary 358 (b) 
Return for correction of error, omission, etc.; restrictiOll______________________________________________ 364 

Signiltnre nnd affidavit no part of charges but copied
into record (34 
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Records of courts-martial-Continued. 
Summary' court-martlal- Par. 

Oompany commander initials charge sheet as to service 
record entries App. 5 (6) 

Disposition of copies of charges ~ 79(a) 
Entry of " only officer" present with command________ 27 
Form :mu substance of records .363; A. W.12 
Matter to be noted on, described 35l(d) (f) (h) (i) (j) 

Personal adjutant initials charge sheet as to pay-card
entries App, 5(6) 

Records filed in office of commanding officer 367(c) 
Records of what action by court and commanding officer 

required__________________________________________ 363 
Records transmitted to appointing authority 351 (j) 
Return for correction of omission, error, etc__________ 365 

Time limit for preparation (jJ~____________________________ 116 

Records of com't of inquiry. (See Court of inquiry.)
 
Records of disciplinary pnnishment, how and where kepL______ 334
 
Recross examination. (See ·Witnesses.)
 
Recruiting dnty:
 

" Commanding officer" defined, with reference to appointing 
summary court________________________________________ 26 

Retired officer as summary court when on_______________ 9 (b) 

Recruits: 
Articles of War l'ead to '- 282; A. W. 110 
Unassigned; part of RegUlar Army 4(a) (note a) 

Redirect examination. (See Witnesses.) 
Redress: 

For injuries to property 481; A. W.105 
Of wrongs; duty of commanding officer, penalty for refusal, 

etc 439,481;A. 'V. 89 

Officer or soldier may seek of higher authority 485; A. W. 121 
Reduction in classification of privates: 

By special court-martinI unless changed by Executive order_ 42 
(note) 

By summary court-martial unless changed bj' Executive 
order 44(note) 

Reduction in rank, sentence of officer to, iHegaL 40 (note 4) 
Reduction to seventh grade, legal sentence for enlisted man of 

sixth or higher grade__________________________________ 311 
Reduction to the ranks: 

Executive order as requiring in certain cases p.2S4(IV) 
By special court-martial, when legal sentence 42 (note) 
By summary court-martial, when legal sentence .1'1 (note) 
Of noncommissioned officer by special court unless clmnged 

by Executive order 42 (note) 
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Reduction to the ranks-Continued. Par. 
Of noncommissioned officer by summary court· unless 

changed by Executive ordeL 44:(note) 
Punishment regulated by Executive order 827,349 
Sentence improper for members of Army Nurse Corps, 

warl"a:ct officers, or field clerks -__________ 310a 

To be to grade of private and not private, first class p.656 
Refreshing recollection: 

Books of account may be used for 244 
Leading <;.uestions may be asked for purpose of 254 (c) 
Memoranda used for purpose oL 241-243 

Refusal to aid in apprehending accused person: 
Analysis and proof of oft'ense 281,424; A. W. 74 
Definitions and principles_______________________________ 424 
Form for specification App. 6 (49) 

Refusal to deliver accused person: 
Analysis and proof of offense 281,424; A. W. 74 
Definitions and principles_______________________________ 424 
I<'orm for specification App.6 (49) 

Refusal to plead 155; A. W. 21 

Refusal to receive or keep prisoner: 
Analysis and proof of offense 421; A. W. 71 
Definitions and principles 421 

Failure to receive or keep, an included offense_____________ 377 
Form for specification App.6 (46) 

Regiment: 
Commanding officer may appoint special courts-martiaL 21; 

A.W.9 
Commanding officer may appoint summary courts-martiaL 25 ; 

A. W.10 
Commanding officer's summary court powers, although part 

of brigade____________________________________________ 29 

Regular Army: 
Composition . 4(a) (note a) 

Officers and soldiers in, subject to Articles of War 4(a) ; 
A. W. 2(a) 

Rehearing: 
Different court to lIear; ,,-:hat will satisfy A. W. 50,_ 377a (note 2) 
Double jeopardy rule as applicable to- He (3) (e) 
Former witnesses, procedut'e as to testimony______________ 377a 
Power to remand a case of conduct unbecoming an officer 

for 377 

Power to remand for, under power of confirmation 379(c) 
Privilege against self-incrimination continues on 233(a) 
Procedure described in detaiL 377a; A. W. 50! 
Record, appendages to 357(b) (57) 
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Rehearing-Continued. Par. 
Records j duties of trial judge advocate; rights of counsel, 

examination by members______________________________ 377a 
Review or opinion on errors; duties of trial judge advocate,

rights of cOullsel 377a 

Right to order; new court; limitation 377a; A. W. 50t 
Table to determine relative severity of punishments, for use 

on 343; A. W. 40(d) 

Witnesses may testify in person on 377a (note 1) 
Release of accused at conclusion of favorable triaL__ 332a; A. W. 29 
Releasing a prisoner without propel' authority: 

Analysis and proof of offense 423; A. W. 73 
Definitions and principles _.:_____________________________ 423 
Form for specification App. 6 (48) 

Relevancy of evidence defined_______________________________ 202 
Relieving the enemy. (See Enemy.) 
RemindeL' of recalled witness of oath_________________________ 255 
Remission of sentence (see also Sentence) : 

At time of approval, effecL_____________________________ 383 
Commanding generals who may be empowered by President 

to remit sentences 381; A. W. 50 
Does not prevent use as previous conviction______________ 307 
During suspension 392; A. W. 52 

Of suspended dishonorable discharge, a matter of clemency_ 403 
Removal of causes from State courts: 

Civil suits against persons in military service 484; A. W. 117 
Criminal prosecutions against persons in military service_ 484; 

A. W.ll1 
Reparation, refusing or omitting to see made: 

Analysis and proof of offense 439; A. W. 89 
Definitions and principles_______________________________ 439 
Form for specification App.6(86) 

Repeal of former Articles of War not to affect prior offenses____ 487 
Report:

Of inquest, form .,.__ App. 26, p. 678 

Of prisoners received; penalty for failure 422; A. W. 72 
Of receipt of captured or abandoned property, penalty for 

failure 430; A. W. 80 

Of trial judge advocate as to acquittal, etc., of accused___ 332a
 
Official. (See Privileged communications.)
 
Weekly, of trial judge advocate, of uvdisposed-of cases___ 104;
 

p.607 
Reporter: 

Appointment, when authorized 112; A. W.115 
Carbon copy of record, when prepared by_________________ 117 
Compensation; rates prescribed 113 
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Reporter-Continued. Par. 
Compensation, when payable to person in Government serv

lce 113(b); 118 

Court of inquiry; always appointed on Class B classification 
inquiry 457 

COllrt of inquiry; appointment, compensation, enlisted man 
eligible_______________________________________________ 457 

Detail of soldier as; compensation______________________ 115 
Duties enun1erated 112a 

Finding or sentence not commnnicated to; legal1ty unaf
fected_______________________________________________ 305 

Oath; form, administration 135 A. W. 19 

Omits nothing at direction of trial jndge advocate or coun
sel 112a 

Questions asked witnesses may be oral where there 1s____ 111 
Record may be prepared by--____________________________ 355 
Record to show who acted as and oath 357b(12) 
Takes down everything exeept as directed by court itself__ 112ft 
Voucher for pay of personal services, fOl'm App.25 
Voucher; original to disbursing finance officer, copy for
~'arded ~'ith record 114,366(b) 

When employed for special courts-martiaL_______________ 360a 
WIlen seated in courL__________________________________ 83 
\Vho can not receive compensation as____________________ 113 

Reprimand: 
As disciplinary punishment, proper 3313, A. W. 1().J. 
Legal sentence for officer 310 
Legal sentence for soldier 311 

Usually for officers but may be administered to others_____ 318 
Reproachful or pt'ovoking speeches or gestures: 

iUtaIysis and proof of offense 440, A. W. 90 
Definitions and prillciples________________________________ 440 
Form for specific?, tion A'PP. 6 (86) 
Insulting gestures do not constitute assauIL 443, p. 440 

Reputation: 
Of accused. (See Character evidence.) 
Of witness; how proved, pet'sollal opinion_________________ 257 

Res gestre: 
Acts and statements of conspirators and accomplices must 

be part of 224 

Defined; exception to hearsay rule; discussed; examples_ 221a (9), 

223 
Heserve officers: 

On active duty 4 (a) (note e) 

When eligible for ll1embersilip on court-mal'tiaL 9(c) 
Residence, presumption of continuance until change shown_____ 278 
Hesignation, quitt!ng post or duties before acceptancc_________ 281 
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Restoration to duty: Par. 
Of deserter without tria.l, as constructive condonatioD_____ 151 
Release from arrest lind; not ground for certain pleas__ 152 (c) , 

A.W.70 
Hestriction to limits: 

As disciplinary punishment; one week lillliL 333; A. W. 104 
Legal sentence for officers_______________________________ 310 
Legal s-entence for soldier_______________________________ 311 
Nature of punishment; not to conflict with duti-es________ 319 
Sentence continuous; eyceptions 401 
Summary court can not impose for over three months____ 44; 

A.W.14 
Retainers to the camp subject to Articles of War 4(e) ; A. W. 2 
Retaining a deserter: 

Analysis and proof of oiIense 411; A. W. 60 
Definitions and principles 411 
Form for specification App. 6 (25) 

Retired enlisted man: 
Attendance as witness at court-martiaL__________________ 163 
Part of Regular Army 4(a) (note a) 

Retired officer: 
Attendance as witness at court-martiaL________________ 163 
Court-martial duty, when eligible for 9 (b) 
On courts of inquiry 453 
Part of Regular Army 4(a) (note a) 

Return: 
Of record for revision. (See Revision.) 
To habeas corpus. (See Habeas corpus.) 

Returns, false, or omission to render: 
Analysis and proof of offense 408; A. W. 57 
Definitions and principles_______________________________ 403 
False; must be made" knowingly" 281 
Forms for specifications App. 6 (13-14) 

Review, errors not substantial disregarded Oll 376 a; A. W. 31 
Review of record of trial: 

By board of review. (See Board of review.) 
By Judge Advocate General in conjunction with board of 

review; duties prescribed 399 a ; A. W. 50~ 

By Judge Advocate General, reviewing authority's right or 
duty to seek 370 (note 3) 

By state judge advocate; prescribed, contents, form_______ 870 
Reviewing authority (see also Appointing authority) : 

Absence of. action by offieer commanding for the time be
ing S69; rio W. 46~ 

Acquittal, no action rt'lluired on; not to be approved or dis
approved, but merely promulgated__-' 372 (b) ; A. W.40 



780 INDEX. 

{References are to paragraphs, e3:cept tha.t the Jetter .. p" Indicates page, 
.. A. W." Indicates Articles of War, IUld "ApI'." indicates Appendix.] 

Reviewing authority-Continued. Par. 
Acts in person; method of signature___________________ 376 
Adding to sentence by, illegaL_________________________ 385 
Advice from Judge Advocate General, when may and when 

required to seek 370 (note 3) 
Approval, effect oL____________________________________ 372 
Approval not required of findings and proceedings________ 371 
Approval of sentence by________________________________ 371 
Confinement, change of place oL_______________________ 389 
Confinemer.t, place of, designated by_____________________ 394 
Cooperation in segregation policy for geneml prisoners____ 399 
Court of inquiry, mayor may not publish proceedings_____ 472 
])ate of action by_______________________________________ 401 
])ecisions and orders stated at end of record______________ 370 
])efined; successor; distinguished from appointing au

thority_______________________________________________ 369 

])esertion, disapproval of sentence of conviction, grounds 
to be stated .______________ 388 

])esignation of date during confinement for dishonorable 
discharge to take effect, illegaL______________________ 320 

])esignation of penitentiary by; rules applicable__________ 341 
])isapproval, effect oL__________________________________ 372 
])isapproval or return for reconsideration forbidden, in cer

tain cases 372; A. W. 40 
])isposition of record of trial by_________________________ 867 
])uty where court-martial improperly imposes sentence on 

several charges for same offense______________________ 66 
Effect of remission of sentence at time of approvaL_______ 383 
Forms for action by ApP.15 
Lesser included offense, approval oL 377 (a) 
Loss of files, power to approve sentence of, but no power to 

restore files 390 

:Medical board on insanity, €tc., of accused may be convened 
on own motion by 219(h) (note) 

:Modification of sentence before publication_______________ 387 
No power to add to sentences___________________________ 385 
No power to return certain cases with a view to more severe 

punishmenL 352,372; A. W. 40 
No trial until action of, in what cases 149(3) (c) 
Proper authority to administer a sentence of reprimand____ 318 
Record of summary court transmitted to 351 (k) 
Record of trial to be forwarded to_______________________ 366 
Rehearing, duties on____________________________________ 377a 
Revision of investigation by court of inquiry_____________ 471 
Special pleas, action on 153 (b) 
Transfer of accused before action by_____________________ 375 
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Revision: -_ Par. 
Accused, presence of, at proceedings In~~--':'________________ 352 
By court of inquiry of investigation______________________ 471 
By general or special court-martial, procedure____________ 352 
By summary court-martial, procedure____________________ 353 
Cases not returnable for, enumeratec1 352,372; A. W. 40 
Effect of presence of new member in proceedings in________ 93 
Form for proceedings 352, 364; App. 10 
Reconsideration by court on own motion, when prohib

ited 352,372; A. W. 40 

Record of; rules applicable 357 (b) (57) 
Return of records for correction; how change made 364,365 

REward for deserter: 
As affected by disapproval of conviction__________________ 388 
As authority to citizen to make arresL___________________ 59 
No stoppage to collect if desertion charge unsustained_____ 329 
Payment of, not proof of intenL_________________________ 284 

Riot defined 439,p.404 

Robbery: 
Assault with intent to rob 443, p. 445; A. W. 93 
Assaults, certain, included iO____________________________ 377 
Definitions and principles, proof, penalty :. 443, pp. 413, 422 j 

A.W.93 
Drunkenness as defense_________________________________ 285 
Examples of violence or intimidation 443, p_ 423 
Form of speciflcation App.6(99) 

Larceny from person included iD_________________________ 377 
Larceny included in 443, p. 423 
Limitation of three years 149(2) 

Roll-call of members of court, how taken_____________________ 84 
Routine duties, absence without leave, punishment for, covers__ 60 
Rules of evidence. (See Evidence.) 
Running away before the enemy; 

Analysis and proof of offenses 425, PP. 377, 378 
Definitions and prlnciples 425, p. 377; .A. W. 75 
Forms for specifications App.6(50-52) 

Safeguard. (See Forcing a safegnard.)
 
St. Elizabeths Hospital, commitment of accused to, when ab

normal 76c(2) 

Sale: 
Larceny of same property, when joined 74(0) 

Of military clothing; corpus delicti established by proving
articles missing 225 (c) 

Of stolen public property, how charged 74(0) 
Sanitary train, when a detachment for disciplinary purposes__ 28 
Sanity, presumption of law as to_____________________________ 277 

21358° 20 50 
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Par. 
Saving clause in repeal of former Articles of War_____________ 487 
Scandal to the service, how pleaded 74 (m) 
Scientific treatises, admission oL~ 221a (G) 

Seals, judicial notice of great seals; seals of courts, of notaries 
public____________________________________________________ 289 

Seating of cO'lrts-martiaL___________________________________ 83 
Second sentence, taldng effect of 401 (0) 

ruartial 91; .\. VV.19 

Second trial. (See Former jeopardy,) 
Secondary evidence, when admissible_________________________ 237 
Secrecy: 

As to votes and deliberations of courts of inquiry________ 470 
As to votes on challenges, findings and sentence of courts-

Secretary of VVar (see also VVar Department) : 
Alone may order an accused to duty outside jurisdiction of 

reviewing authority 332 (a) 

Assignment of retired officers to active duty with their con
sent 9(b) 

Clemency applications forwarded for action of; six: months 
interval 402,404 

Contemptuous or disrespectful words againsL 413; A. VV. 62 
Depositions to be taken in foreign countries, transmis

sion of_______________________________________________ 182 

Designation of place of confinement, in what cases_ 396; A. VV. 42 
Execution of suspended sentence in Disciplinary Barracks_ 393 
Reenlistment of deserters only with approval oL________ 340 
Regulations as to appointment of interpreters____________ 119 
Reglllations as to appointment of reporters_______________ 112 
Reports of Judge Advocate General to, divulged only by 

permission of_________________________________________ 230 
Retired officers on courts of inquiry, appointment oL______ 453 
Suspension of sentence, power oL 392,393; A. W. 52 
Transmission of cases from board of review and Judge Ad

vocate General to 309 a (b) (c) (d) 

Sedition: 
Analysis and proof of offenses under A. W. 66____________ 417 
Analysis and proof of offenses under A. VV. 67-___________ 418 
Capital offense at all times 41; A. W. Go 
Definitions and principles under A. W. 66, 67 417, 418 
Failure to suppress, capital flffense at all times 41; A. lV. 67 
Five offenses under A. W. 66: Attempting to create, begin

ning, joining in, exciting, and causing__________________ 417 
Forms for specifications under A.. W. 66 App. 6 (39,40) 
Forms for specifications under A. W. 67 App. 6 (41,42) 
Two offenses under A. W. 67: Failure to suppress and fail

ure to give Information .________________ 418 
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Par. 
8eg;regation of prisoners according to offenses 341, 396-399 
Self-crimination (seo also Fifth Amendment) : 

Accomplice not called except at own requesL_____________ 217 
Accused can not be required to admit his statemenL_ 225 (note 1) 
Accused may not be called as witness against himself_____ 233 
Cases where privilege ceases enumerated 233 (a) 
Compulsory submission to physical examination Is not- 236, 236 (a) 
Person ordered to appear for identification can not claim 

privilege ~ 2a6(a) 

Privilege against applies to courts-martial, and to accused 
and \vitnesses________________________________________ 233 

Privilege is personal, to be asserted by witness; ignorant
witness 234 

Procedure on objection to question; punishment; comment 
on refusal to answer 235 

Tending to criminate distinguished from tending to degrade.- 233 
Testimony as to scars, tattoo marks, etc., does not violate 

pl'ivilege 236(a) 

Selling military property. (See Military property.) 
Sentence (s8e also Punishment) : 

(To a partiGltlar plmishment or tor a part'icular Offense, 
see the specific title.) 

Action after promulgation of____________________________ 401 
ACtiOIl by reviewing authority, forms fOL App. 15, p. 637 
Adding to, by reviewing or other officer, iilegaL__________ 385 
Announcement in open court; When, procedure if not an

nounced______________________________________________ 332a 
Application for clem~)llcy, effect on_______________________ 402 
ApprovaL____________________________ 360-377; A. W. 46,47, 50! 
Approval; action of board oj' review and Judge Advocate 

General, when must precede 371; A. W. 50! 
Approval as including power to remand for rehearing 377(c); 

A.W.47 
Approval by officer commanding for time being 374; A. W. 46 
Approval, formal, of findings, not sufficienL______________ 373 
Approval; manner, by whom ~ ..,---- 373 
Approval necessary to validity 33, 33a, 371 
Approval of, forms App. 15, p. 637 
Approval of, in excess of legal limit, effecL______________ 386 
Approval of lesser included offense 377 (a) ; A. W. 47 
Approval of whole or any part oL 377 (b) j A. W.47 
Communication to reporter or clerk improper; legality un

affected______________________________________________ 305 
Commutation. (See Commutation of sentence.) 
Confinement already served as basis for mitigation_______ 401 
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Sentence-Continued. Par. 
Contirmation, action of board of review and Judge Advocate 

General, when must precede 371; A. W. 50t 
Confirmation, not effective (if confirmation necessary) 

withouL_____________________________________________ 371 
Dnte of beginning is date of nnnonncement in court or when 

sentence was adjudged by courL_____________________ 401 
Death. (See Death sentence.) 
Disapproval; effect as final determination ~-------- 372(a) 
Effect of approval or disapproval oL____________________ 372
Excess of legal limit, part legal may be approved and exe

cuted________________________________________________ 386 
Execution on vacation of order of suspens10n 392; A. W. 52 
For tield c1erl(s____ 310a 
For member of Army Nurse Corps_______________________ 310a 
For officers .______________________________ 310' 
For soldiers____________________________________________ 311 
For warrant officers____________________________________ 310a 
Forms for, by courts-martiaL App. 13, p. 634 
Forms for synopses oL App. 7, p. 592 
Increasing on review unlawfuL 352,385; A. W. 40' 
Interrupted by delivery to civil nuthorities; completion

of 35; A. W.74 

Life sentence; three-fourths vote required__ gOa, 295,308; A. W. 43

Lightest sentence, how determined in voting__ 308, 308 (note 2)
 
Mandatory. (See Death sentence.)
 
Maximum punishment. (See Punishment.)
 
Mitigation. (See Mitigation.)
 
Modification of action before publication of______________ 387
 
Number of votes necessary; death sentence, life sentence,
 

over 10 yf'ars, under 10 years gOa, 295,308; A. W. 43" 
Of courts-martial; approval or confirmation necessary to 

val idity 33,33a 

Of courts-martini; when approved or confirmed, as effective 
as in civil courts 33,'33a 

On rehearing can not be more severe 377a; A. W. 50t 
On summary court record_______________________________ 363 
Over 10 years; three-fourths vote required_ gOa, 2D5, 308; A. W. 43' 
Penitentiary. (See Penitentiary.) 
Persons under military, suhject to cOlllt-murtinL_ 3S(c) ; A. W. Z 
Powers incident to power to approve____________________ 377 
Publication, modification before ~___________ 387 
Reasons for, may be spread on recorcl____________________ 331 
Record must be complete, to sustain_____________________ 356 
Record to show, and necessary concurrence therein 357(b) 

(46-51) 
Remission at time of approYa), effecL____________________ 383 
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Sentence---Continued. 
Revision. (See Revision.) Par. 
Second sentence, when taking efiecL 401 (b) 

Statement of service to be considered in determining_____ 271 
Ten years or under; two-thirds vote required_____________ 9011, 

295,308; A. W. 43 
Term does not include llcquittaL 372 (b)
 

Voting on. (See Voting.)
 
When effective 371,401
 

Sentinel: 
Defined; does not include" watchman" 436 
Drunk on PDst; analysis and proof of offense, penalty______ 436; 

A. W. 86 
Drunk on post; form for specification App.6 (77) 
Leaving post before relief; analysis and proof of offense, 

penalty -' -436; A. W. 86 

Leaving post; form for specification App.6 (78) 
Leaving post; proof of corpus deIictL 225 (c) 
Misbehavior, a capital offense in time of war 41; A. W. 86 
Post of, defined_________________________________________ 436 
Right and duty over prisoner ~ 442, p. 409 
Sleeping on post; analysis and proof of offense, penalty 436 ; 

A. W.86 
Separate	 brigade, commanding officer may appoint general 

court-martial 14; A. W. 8 

Service of charges five days before trial by general court-mar
tial	 80; A. W.70 

Service of process. (Bee Witnesses.) 
Service record: 

Disciplinary punishment not entered Oll__________________ 334 
Entries on, forms for synopses of convictions App. 7 
Entries on, from summary court charge sheeL__ 79(a) ; App. 5(6) 

Service schools, when detachments for disciplinary purposes___ 28 
Severance, motion for; natnre, grounds, procedure____________ 156 
Shirking important service as desertion under A. W. 28_ 409, 409 (note) 
Shooting as mode of execution; for what offenses____________ 346 
" Short desertion" (see also Desertion) : 

A. W. 28, a rule of evidence and not a punitive article 74(11) 
Shorthand, use of, authorized in taking testimony 112; A. W. 115 
Sickness as affecting absence without leave_________________ 412 
Signature : 

Oomparison of handwriting______________________________ 240 
Of accused to his statemenL___________________________ 290 
To charges by person subject to military law 62; A. \V. 70 

Silence not treated as confession 225 (b) 

Sketches, when admissible as evidence______________________ 245 
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Sleeping on post: Par. 
Analysis and proof of offense 436; A. 'V. 36 
Capital offense in time of war -' 41; A. W. 86 
Definitions and p.rinciples 436; A. W. 86 
FOl'm for specificatioD App. G (7,) 

Intent inferable from acL_______________________________ 280 

No statutory intent described in A. W. 86 nor to be alleged_ 281 
Sodomy: 

Analysis and proof, penalty 443, pp. 413, 439; A. W. 93 
As punishable by law of District of Oolumbia 338 (c) 
Assault with intent to cOID'l11iL 443, p. 445 ; A. W. 83 
Definitions and principles 44.3, p. 413 
Forms for specifications App. 6 (107) 
Limitation of three years 14~(2) 

Soldier (see also Enlisted men) : 
Includes noncommissioned officer, pl'ivate. or any other en

listed man 4 (IlOtes 1, 2) ; A. W. 1 (b) 

Soldiers' Home, inmates as pel'sons subject to military law; 
constitutiouality 4(f) (note 2) ; A. W. 2(f) 

Special court-martial orders: 
Form for App. 16 B, p. 642 

Publication in form similar to th{)Se for general courts____ 400; 
App.16 

Special courts-martial (see also Courts-marti-al and gen61'aUll 
throughout index) : 

Advice in open CQurt-
Of deJense counseL 107d 

Of trial judge advocate_______________________ 99 

Appointment: 
Form for order of--- App.4, p. 559 

7 

Who may appoiuL 21; .-\. W. 9 

Oases referred under A. W. 12
Limits on punj:shment still continue 41a; A. W. 12 
Not capital cases within A. W. 25, when l-eferred___ 263 
Not capital cases within A. W. 27, when referred_ 272(note) 
Not dismissal cases within A. W. 27, when referred 

272 (note) 
On investigation by commanding officer'- 76a(l1,12), 78 

Challenge. (See Challenge.) 
Charges. (B@e Charges.) 
Closed sessions; when required; when not required________ 91 
Composition, not less than three oflkers 7 (b) ; A. W. 6 
Conduct of case-

F\eedorn in 100, l07e, 291 

Powers of trial judge advocate and CQnrt___________ 100 
DeCel'UlU, observation of; when standing required_______ 86 
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::5pecial courts-martial-Continued. 
Defense counsel. (See Defense counsel.) 
Judicial notice. (See Judicial notice.) 
Jurisdiction- Par. 

Cases specially referred by convening nuthorlty for 
general courts-mul'tiaL 41a, 76a(11,12).,78; A. W.12 

Certain classes of pBl'SOllS excepted by G. O. 71, W. D., 
1920 p.656 

Failure of record to show, ground for disapprovaL___ 146 
Over persons and offenses, enumerated 41; A. W. 13 
Procedtlre on second trial w]lel'e first trial vacated be
~ cause of record not showing 146 (note2) 
Waiver of objection never confers________________ 146 

Meetings, times and places oL__________________________ 81 
Members-

Absence; duty, noted in record, reason -.:___ 85 
Absence, procedure upon return ll.fter________________ 93 
Accuser or witness for prosecution ineIigible 6 (a), 

. 129;A. W. 9 
As witness for prosecution, for defense or called by

court 131 

Challenge. (See Challenge.) 
Change in membership, rank, during trial; efl'ecL_____ 93 
Closed session, right to require 91; A. W. 31 
Commanding officer not to appoint self; higher au

thority may appoint him__________________________ 24 
Duty with command during adjournmenL____________ 81 
Eligibility 6, 9, 11,129-131; A. W. 4, 9 

Informing court as to member being accuser or witness_ 129 
No maximum limitation 7 (a) (note 2) ; A. W. G 
Oath; form, administration, when taken 132 (a) 
Oath to test competency; for111_______________________ 137 
Taking seat after absence; advisability, procedure, 

effect____________________________________________ 93 
Uniform 82 

Offenses punishable by 41; A. W.13 

Order of appointment, contents_____________________ 81 
Order of reference-

Examination for errors___________________________ 97 
Forwarded by appointing authority 367 (b) 

Organization completed for each case separately 142,143 
Persons triable by 41; A. W. 13 

President-
Acts not by appointment but by by seniority 89 
Administers oath to trial judge advocate and assist

tants as such or as witnesses______________________ 133 
Advice to accused as to pleading limitati(}ns 149(3) (h) 
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Special courts-martial-Continued. 
President-Continued. Par. 

Duty to preserve decorum; admonitions______________ 86 
Examillatioll of order of reference for triaL___________ 97 
Explanation to accused on plea of guilty; record 154 (c1) 

Explanation to accused as to right to testify 215; App. 9, 
Form for use oL App. 9, P. 609 

Iuforms ignorant witness as to self-criminatioIL______ 234 
Insanity, etc., of accused raised during triaL 219(b) (f) 
Oaths for administrative purposes 138 (b) ; A. W.114 

Po\,'ers and duties enumerated and discussed_________ 89· 
Rulings on inteI'locutory questiolIs 89; A. W. on 
SUlllmary of testimony Illade by, in open courL 358 (b) 

Procedure identical, where pI'acticable, with general COUl"ts_ 35G 
PubJicatioll, similar to geller-a) court cases; forwRrding____ 400; 

App. 11, p. G29 
Punishment (see also Punisl1ment) : 

Limits as to nature, duration, and uwounts___________ 42 
Limits of court not changed in cases specially referred_ 41a; 

. A. \V.12 
QuorulD, addition of members to seClll'e; procedure________ 7 (a) 

(note3) 7(b) 

Records. (See Records of courts-martial.) 
Reporter. (See Reporter.) 
Revision of proceedings 352,364; App. 6 
R!llings, inter)ocutol'y qllestions 89; A. W.31 

Seating-
According to rank; when changed, according to new 

rank . 12(a), 83.93 

Of trial judge advocate, accused, counsel, reparter____ 83 
Sentence. (See Sentence.) 
Trial judge advocate. (See Trial judge advocate,) 
'rrial of officers, limitations upon punishing poweL_ 31.0; A. W. 13 
Voting. (Se6 Voting.) 

Special orders: 
As source of military law -,__ 2(d) 

Judicial notice of certain kinds__________________________ 28S 
Special pleas. (Se6 Pleas.) 
Specification: 

Aider of defective-
Finding of gUilty as covering defective specificatiol1__ 158a 
Objections 

court 
of accused during trial; courses open to 

15S~ 

Allegations of time and place i1L 74 (g) 
Alternative pleading in, impropel' 74 (c) 
Defined; requisites 61, 61(note 1) 

Evidence not to be pleaded in; expla ined ; effecL 7·j ( J) 

Fimling guilty on other specifications than Ilawed 298,300 
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Specification-Continued. Par. 
I<'orms under punitive articles App.6 
General prisoner, form for; allegation 74(j) 
Method of voting on_____________________________________ 294 
Names in; Christian, alias 74 (h, i) 
Numbering_____________________________________________ 72 
Order of pleading_______________________________________ 144 
Rank, change of, since offense committed 74(k) 
Record of general court-martial to contain 357(b) (18) 
Relation of, to charge 61,74 (b) 

Signature and affidavit; contents; form of oath___________ 75; 
A, W. 70 ; App. 5 

S:ngle desertion followed by fraudulent enlistmenL 74 Cn) 
Statement of; utmost care, essentials 74 (b) 
Technical similarity to indictment at law not required 74 (b) 
Two or lllOre inconsistent offenses lllay be set forth in sep

arate 74(c) 

Written papers and oral statements, when set forth in 74 (l) 

Speeches, reproachful or provoking. (See Reproachful or pl'O
vokingspeeches or gestures.) 

Spoil, cOIDmitting 439; A....". 89 
Spying: 

Anal;,-sis and proof of offense 432; A. W. 82 
Capital offense in time of war 41; A. W. 82 
Conviction of, confirmation by whom required__ 378(d) ; A. W. 48 
Dea th by hanging usual capital penalty 346 
Definitions and principles_______________________________ 432 
Form for specification____ _ App. G(72) 
Voting on mandatory penalty oL________________________ 308 

Squa.dron included under word "battalion "__ 4 (note 1) ; A. W. 1 (d) 
Staff judge advocate: 

Accused furnished copy of report oL_____________________ 77b 
Advice as to proper court for triaL_______________________ 78 
Advice to appointing authorities on appointments to courts-

martial 6 (c) (note 2) 
Annual report, data fOl'- :... 367 (b. () 

Assistant's report or review of record, action on__________ 370 
Consulted on questions raised by trial judge advocate____ 158(1 
Duties may be pel'formed by an officer acting as such_ 370 (note 4) 
General court-martial charges referred to, for consideration 

and adYice; procedure in detaiL_______________________ 1Gb 
Medical board's report t'eferred to________________________ 76c 
Order of execution withheld, secures data for ordeL 399a(note 1) 
Possible recommendations as to dhuges desct'lbed_________ 76b 
Records of special courts-martial; receipt, how long held, 

forwUl'c1ing 337 (b) 

Repon appcuded to record 01' general COUL·t martiaL_ 3;)7(b) (5G) 
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Staff judge advocate-Continued. Par. 

Report of medical board on insanity, consideration and re
port 219(d) 

Report on investigation forwarded by appointing author
ity 367(a,b)~ 

Reports of summary courts-martial; receipt, data, destruc
tion 367(c) 

Review or report, nature of; additional data 370 (notes 1, 2)' 
Review, thorough, on whether errors affected substantial 

lights 376a; A. W. 37 

Submits order to effect recommendations as to charges____ 76b 
Summary court records; receipt, data, destruction 79 (a) 

Staff officer: 
Suspension frolD COlDIllllnd not appropriate punishmenL__ 316 
Suspension from duty appropriate punishmenL___________ 316 

Standing in courL________________________________________ 86 
State: 

Civil authorities. (See Civil authorities.) 
Courts. (See State courts.) 
Same act as offense against United States and 149(3) (d) 

State courts (see also Civil courts) : 
Attachment of Witnesses, no jurisdiction by habeas corpus_l69 (b) 
Habeas corpus, can not interfere with Federal custody by_ 477 
Habeas corpus in connection with attachment 169(b) 
Habeas corpus, retnrn to writ of, issued by 478; App. 22 
Removal of civil or criminal suits against military persons 

in certain cases froDl 484; A.. W. 117 

Trial by, no bar to second trial by court-martiaL__________ 274 
Use of decisions as precedents in courts-martiaL_________ 199 

State laws, judicial notice________________________________ 289 
State secrets as privileged communications__________________ 227 
Statement by accused: 

In special court trial, appended to record 358 (c) 
Inconsistent with plea of guilty, action by courL 154(e) ; A. W. 21 
On investigation of charges; form, signature, warning 76a (8) 
Right to make; when·; forms; disposition; not evidence__ 290 

Statement concerning family history, exception to hearsay rule; 
when applicable 221a (3) 

Statement of accused, freedom of expression in making________ 291 
Statement of fact against interest, exception to hearsay rule; 

when applicable - 221a (2) 

Statement of mental or physical condition, admission as excep
tion to hearsay rule; conditions- 221a (8) 

Statement of service: 
Record to show procedure respecting 357 (b) (43) 
Shown court after, but never before, finrJings 206,271 
Use on conviction; consideration in determiniug sentence_ 271 
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State's evidence _ 
Pa.r, 
216 

Station as place of confinement of general prisoner _ 3D8 
Statute of limitations: 

Advice to accused as to right to plead, In record 149 (3) (11) 
Computation; excepted periods llamed and described 149 (2) 
For military offenses, enumerated 149(2), A. W. 39 
For various offenses 149 (1,2), A. W. 39 
ji'ol'm for explanation to accused App, 9, p. 610 
Homicide; death within a year and a day 442,p. 41Q 

Law member's advice to accused in record- 357 (b) (21) 
Must be pleaded to be of avuiL - 149(3) (g) 

Not applicable to courts of inquiry_____________________ 451 
Number of trials. (See Former jeopardy.)
Previous convictions 306 

Privilege against self-crimination as cNlsing because of of
fense barred by 233(a) 

Purpose 149 (1), A. W. 39, 40 

Statutes: 
Citation and quotation as authority for penitentiary 'sentence _ 

339 
Judicial notice _ 289 
Rules of evidence in, as source of authority _ !D8 

Statutes (United States) : 
As guide for penitentiary sentence and duration of same_ 40, 

338, A. W. 42, 45 
As source of military ]aw_______________________________ 2(d) 
Citation as authority for penitentiary sentence__________ 339 

Statutory rape. (See Carnal knOWledge of female nuder 16; 
Rape.) 

Stoppage of pay: 
An administrative matter; court-martial without power _ 325 
As affected by disappro'val of conviction of desertion _ 388 
For injuries to property under A. W. 105 _ 481 
Reward if desertion charged not sustained can not be col

lected by 329 

Strategy, questions of, rulings in courts-martial, by whoill 89,8911
 
Snbpcena. (See Witnesses.)
 
Substantial rights, disregard of, errors not affecting 376a. A. W. 37
 
Substitution of general for specific article___________________ 300 _
 
SUbstitutions, guilty, with ·____________________________ 299 

Suffering a prisoner to escape: 
Through design-

Analysis and proof of offens8 423, A. W. 73 
Definitions and principles 423 
Forms for speciflcations :- App. 6 (47) 
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Suffering a prisoner to escape-Continued. 
Through neglect- Par. 

Analysis and proof of offense .., 423, A. W. 73 
Definitions and princip!es____________________________ 423 
Forms for specifications App. 6 (47) 

Suffering military property to be lost. etc. : 
Analysis anel proof of offense 433, A. W. 83 
Forms fOl' specifications App. 6 (72) 
Principles and ~finitions________________________________ 433 

Suggestions: 
By commanding officer as to membership. etc., of general 

cQUrt-nlurtiat_________________________________________ 7a 
For law member; forms for use at triaL App. 9, p. 609 
For president of court-martial; forms for use at triaL__ App.9, 

p.609 
For trial judge advocate App. 8, p. 602 
Of common errors in records to be avoideel App. 27. p. 679 

Summary	 courts-martial (see also Courts-martial and generally 
thoughout index) : 

Acquittal immediately announced anel recorded 351 (i) 

Appointing authorities enumerateu 25, A. W. 10 
AppOintment by brigade cOllJmanders. discussed___________ 29 
Appointment by detached commanders, discusse(L________ 28 
Attachment of witnesses 168, 169 
Attendance of witnesses 159(note 2) ; 351 (e) ; A. W. 22 
Cases specinlly referred by commanding officer 76 a(5, 11) 
Challenge not allowed__________________________________ 120 
Composition; one officer 7 (c) ; A. W. 7 
Effects of deceased persons; duties prescribed 482; A. W. 112 
Explanation to accused of right to testify or make state

nlent________________________________________________ 215 
Findings at conclusion of trial; recorded on clIarges 351 (f) 
Inquests, duties respecting 483; A. \V.lI3 
Judicial notice 289 

Jurisdiction over certain classes of persons excepted by 
G. O. 71, W. D., 1920	 p. G56 

Jurisdiction over persons and offenses, enumerated __ 43; A. W.14 
Oaths fOl' administrative purposes 138 (b) ; A. W. 114 
Only officer present; no order of appointment necessary, 

procedure 27 ; A. W. 10 

Previous convictions. consideration of, on conviction 351 (g) 
Previolls convictions; use, return________________________ 30G 
Procedure described in detuiL___________________________ 351 
Procedure identical, where practicable, with general courts 

351(c) 
Punishments, limits oL 44 j A. W.14 

Records. (See Records of courts-martial) 
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Summary courts-martial-Continued. 
Report of trial- Par. 

Form, contents S51;llpp.a 
Forwarding, destruction 867 (d) 

Reprimand, may impose as a punishment-_______________ 318 
Revision of proceedings 353, 365 

Sentence imposed and recorded wh~n trial concluded 351(h) 
Sessions, stated time daily; when on Sundays 351 (a) 
Superior authority may appoint when desirable 25; ll. W.l0 
When more than one officer present with command________ 26 
When only officer with command is accuser or wit

ness 6, 6 (a) ; A. W. 10 

Summary of evidence; 
Appended to record of trial by general court-martiaL 357(h) (56) 
Forwarded by appointing authority 367 (a, b) 
In preliminary investigation, not admissible on triaL 237a (note 2) 
Incorporated in special court-martial record 358(b) 
On challenges in record "______ 125 
On investigation of charges 7611(8) 
Special court case; member as accuser 130 

Sunday, when summary court-martial held on 351(a) 
Superior officer: 

Assaulting or willfully disobeying 415; ll. W. 64 
Disrespect toward 414; ll. W. 63 
Forms under A. W. 63, 64 llpp. 6 (30-34) 

Surgical operation, refusal to submit, specification 68; App. 6 (167) 
Surrender, compelling or attempting to compel; 

Analysis and proof 426; A. W. 76 
Capital offense 41; ll. W. 76 
Definitions and principles_______________________________ 426 
Forms for specifications - llpp. G(59) 

Suspension from command: 
Effect; not appropriate punishment for staff officec______ 315 
Included in suspension from ranJr________________________ 314 

Suspension from duty: effect; appropriate punishment for staff 
officer 316~____________________________ 

Suspension from rank: 
Includes suspension from command_____________________ 314 
Officer, legal sentence for________________________________ 310 
Officer not to sit as court-martial member during_________ 9 (a) 
Officer; report to The Adjutant GeneraL 810(note) 

Suspension of sentence: 
Disciplinary Barracks; remission of suspended sentences__ 392, 

393; ll. W. 52 
Of dishonorable discharge may be recommended by court-

Illartial_______________________________________________ 321 
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Suspension of sentence-Continued. Par, 
Power, in general; who may exercise, restoration to duty_ 392; 

A. W. 52 
Principle involved 393 

Suspended'sentence of dishonorable discharge, remission of, 
a matter of clemency__________________________________ 403 

Until pleasure of President be known 391; A. W. 51 
Suspension of cadet, confirmation of sentence of 378(c) '; A. W. 48 
Synopses of convictions, forms for App. 7, p. 592 
Tables: 

Contents of ManuaL xxiii 

Corresponding sections of Codes of 1874 and 1916_ App. 1, p. 491 
Equivalent punishments_________________________________ 349 
Maximum punishments (Executive order) 349 
Relative severity of punishments________________________ 343 

Tactics, questions of; rulings in courts-martial, by wbom 89,89a 
Tattooing as punishment prohibited 344; A. W. 41 
Telegrams (S66 also Documental'y evidence) : 

Method of authenticating________________________________ 239 
Not privileged; subject to usual process_________________ 2.29 
Presumption as to receipt after delivery for transmission__ 278 

Temporary officer: 
No distinction from other officers in court-martial duty____ 11 
When eligible as member of cour't-martiaL_______________ 9 (c) 
When subject to laws and regulations for Regular Army__ 4(a) 

(notes b-e) 
Territorial department. (Se6 Military department.) 
Territorial division, copIes of records authenticated as official 

as evidence_______________________________________________ 238 
Territorial jurisdiction, military jurisdiction is 110L___________ 37 
The Adjutant General, reports to: 

Clemency applications in Disciplinary Barracks and peni
tentiary cases________________________________________ 402 

Copy of special court-martial order______________________ 400 
COpy of summary court record 79 (a) 

Court-murtial sentence involving change in officer's status, 
by telegraph 310 (note) 

Data from Rpecial court records in reports of changes 36Hb) 
Depositions to be taken in foreign country, when for

warded_______________________________________________ 182 
Discharge of accused for mental defect so relatives may be 

notified 76c(note) 

Habeas corpus in attachment proceedings, by telegraph__ 169(a) 
Habeas corpus out of Federal court, by telegraph_________ 479 
Law member of field rank not available 12 (c) 
Officers in arrest not recommended for trial, with papers__ 50 
Offemlers against civil laws not recommended for trial, with 

charges_______________________________________________ 35 
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Testimonial evidence: Pa~.
Defined 202,207 
VVhen hearsay 207~___________________ 

Testimony, false. (See False swearing; Perjury.) 
Threatening, etc., on order into arrest or confinement: 

Analysis and proof of offense 419; A. W. 68 
Definitions and principles________________________________ 419 
Form for specification App. 6 (42) 

Threatening or insulting language to warrant or noncommis
sioned officer: 

Analysis and proof of offense 416; A. W.65 
Definitions and principles 416 
Form for specification App.6(37) 

Time: 
Allegations of, in specifications discussed; exarnples 74(g) 
For holding sessions of court-martial, how determined____ 81 
Judicial notice of divisions oL__________________________ 289 
Periods of 24 hours equal one day, for absence without 

leave_________________________________________________ 412 
Power of court-martial to correct averment 01'__________ 299 
Records of trial, when to be compkted____________________ 116 

Time lost, court-martial while making good, legaL 38(e) (note) 
Trains, when detachments for disciplinary purposes_________ 28 
Transfer of accused to another jurisdiction___________________ 375 
Transitory provision, prior offenses subject to previous laws____ 487 
Travel allowance of witnesses. (See Witnesses.) 
Treason: 

CommunIcating with the enemy as war treason__________ 431 
Number of witnesses to sustain conviction of____________ 248 

Treaties, judicial notice oL________________________________ 289 
Treatises, admission as exception to hearsay rule 221a (6) 
~'respass defined 443,p.424 

Trial (8ee aZ80 more specific t·itle8 throughout the index) : 
Counsel for both sides to have freedom of expression aL_ 100,291 
Excuse of certain officers for preparation for____________ 109a 
Reopening to receive further testimony after close of case- 249 
Witnesses. (See Witnesses.) 

Trial judge advocate: 
Accused as witness failing to explain incriminating facts, 

can comment on 214(c) 

Accused not taking stand, can not <:omment on 214(c) 
Accuser or prosecutor, relief when______________________ 102 
Advises court only in open sessions in presence of accused 

and counsill__________________________________________ 101 
Aid in providing authentic sources for judicial notice______ 289 
Ana.lysis of evidence by; discussed_______________________ 196 
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Trial judge advocate-Continued. Par. 
Appointment for each genera] or special court-martiaL 30; A. W.11 
Arguments to court; opens and closes ~______________ 293 
Arrest by court or president, not subject to_______________ 89 
Arrest of officers or soldiers, no power to place in 47 (b) 
Asks preliminary qnestion as to identity of accused________ 250; 

p.605(22) 
Assistant. (See Assistant trial judge advocate.) 
Attendance of civilian witnesses, how secured by_________ 164 
Attendance of military Witnesses, how secured by__________ 163 
Authentication of general court-martial records; absence, 

etc 354, 357(b) (54) ; A. VV.33 

Challenge, not subject to________________________________ 120 
Challenges for the prosecution; procedure_______________ 120 
Charge and accompanying documents; receipt, disposition 

of original and copies 79(b) 

Clerks or orderlies for_________________________________ 105 
Closed sessions, not present at; effect if presenL__________ 101 
Commanding officer to make recommendations as to chang

ing, etc______________________________________________ 7(a) 
Communication of finding or sentence to reporter or clerk 

improper_____________________________________________ 305 
Convening authority consults staff judge advocate on ques

tions raised by ._____ 158d 
Depositions, duties as to obtaining_______________________ 177 
Depositions, permits accused or counse~ to examine before 

trial_________________________________________________ 266 
Depositions; when read to court by, limit on use 238, 267 
Disposition of records of trial, rnanner 366 (a) 
Duty toward accused, In generaL_______________________ 96 
Essential jnrisdictional facts, imperative duty to estab

lish 146 (note 1) 

Examination of charges; what errors be may correcL___ 97 
Examination of order of reference for trial incumbent on__ 97 
Expedites trials ~_______ 103 
Expert, duties relating to employment oL________________ 192 
Freeuol1l in conducting case____________________________ 100 
General duties enumerated_____________________________ 95 
Informing court as to member being accuser or witness____ 129 
Insanity, etc., of accused raised at trial, duties____________ 219 
Investigation of charges, when permitted to act in hearing 

on 76a(3) 

Legal adviser of court; when to give opinion__________ 99 
Not challengable, relief in certain cases________________ 102 
Notification of commanding officer as to result of triaL_____ 332a 
Oa th administered to members by 132 (a) 
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Trial judge advocate-Continued. Par. 
Oath administered to witnesses by 134 (a) 
Oath 01.; form, administr3,tion, when taken_______________ 133 
Oaths for administrative purposes may be administered 

by 138 (b) ; A. W. 114 

Opening statement; improprieties________________________ 197 
Plea in abatement, duties on_____________________________ 147 
Plea of guilty, requesting explanation oL_________________ 99 
Powers of notary public or consul in foreign places where 

Army serving 13S (b) ; A.. W. 114 

Preparation for trial; excuse from other Quties___________ 109a 
Presence or absence at opening and after recess, in record_ 357 (b) 

(37,38) 
Process to obtain witnesses, rights and duties_____________ 159 
Quorum of general court-martial, duties respecting obtain

ing 7(a) 

Quorum of special court-martial, duties respecting obtain-
i.ng 7 (b) 

Reading of paragraphs of Manual describing offense__ 357 (b) (24) 
Record of court-martial prepared by; consults defense coun

sel___________________________________________________ 355 
Record to note name, presence, etc 357(b) (7-9) 
Rehearing; detail preferable of same 377a(note 2) 
Rehearing, duties as to record, etc., on____________________ 377a 
Revision proceedings; presence at, duties_________________ 352 
Roll call or notation for record, each session_____________ 84 
Selection, qualifications 94 

Service of charges, etc., on accused 7Th; A. W. 70 
Subpcena, return to, after service 160,164 
Subpcena to appear before, impmper 160 
Subpcenas duces tecum_________________________________ 166 
Subscribing each day's proceedings, shown in record 357b (53) 
Suggestions for App.. 8, p. 602 

Summoning of witnesses; duties, satisfied of necessity______ 161 
Taking of oath noted inrecord 357(b) (17) 
Term as including assistants_____________________________ 107 
Weekly reports of general court cases; contents 104; p.607 
Where seated in courL__________________________________ 83 
Whole truth to be presented by___________________________ 98 
Witness's refusal to answer proper question may be com

nlented on____________________________________________ 235 
Witness's privilege against self-crimination can not be as

serted by_____________________________________________ 234 
Trial defined - 149(3) (c; 
Troop included under word" company" 4(note 1) ; A. W.1 (c) 
Twice in jeopardy. (See Former jeopardy.) 

21358° 20 51 
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Par. 
Typewriter, certLflcnte as to use 357(b) (54) j 858(g) 
Unclassified offenses triable under general article 446; .A. W. 96 
Uniform for members and others at courts-ruartial________ 82 
United States Soldiers' Home, A. W. 112, as to disposal of de-

cedent's effects, applicable, when 4.82 j .A. W.l12 
United States: 

Courts. (See Oivil courts.) 
Prop~rty of. (See Military property; Property.) 

United States Disciplinary Barracks. (See Disciplinary bar
racks.) 

Unlawful cohabitation, wife may testify against husband a~ 
cused of 228 

Unnecessary delay: 
Carrying case to conclusion; analysis and proof of offense__ 42ot; 

A. W.70 
OUITying case to conclusion; definitions and principles_____ 420t 
Form for specification App. 6 (45) 

Investigating charges; analysis and proof of offense 420,; 
A. W. 70 

Investigating charges; definitions and prlnc1ples 420'; 
Utah, fees and mileage of civilian witnesses in________________ 185 
Uttering forged writings. (See Forgery.) 
Variance : 

Between pleadings and findings as to da te and place______ 74 (8 ) 
Courses open to court on discovery oL___________________ 158b 
Danger of, by pleading evidence 74 (d) 

Of proof, from specifications as to date and place, when 
allowed 74(8) 

Venue, roles of, not applicable In military courts____________ 37 
Vice President of United States, disrespect toward 413;.A. W. 62 
Victuals. (See Provisions for camp, post, etc.) 
Viewing premises, rulings on, by wholll 89, 89a 
Violence (see also Assault) : 

Assaulting superior officec 415; A. W. 64 
To persons bringing in provislons 438; A. W. 88 
Toward officer, warrant or noncommissioned officer ordering 

into arrest or conftnemenL 419; A. W. 86 
Voluntary confession, proof required to establish 225 (b) 

Volunteers: 
Laws, regulations, and orders applicable to 4(a) (note b) 
Subject, from muster or acceptance, to Articl-es of War___ 4(11); 

A.W.2(a) 
When eligible for membership in court-martiaL__________ 9(c) 

Voting: 
Ohallenge9

Secret written balloL 90 (b) ; A. W. 81 
Tie vote a vote in :legative 90 (b) ; A. W. 3] 
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Voting-Continued. Par. 
Closed sessions on challenge, findings, or sentence 91; A. \V. 19 
Findings-

Ballots destroyed after announcement or verification_ 294 
Method, in general, prescribed by A. W. 3L 90(b) ; 294 
Method to be followed by each member 294 
New ballot when votes not equal to number of members_ 294 
Procedure to secure requisite number of votes_______ 294 
Record to show use of secret written balloL 90 (b), 

357(b) (41) ; A. W. 31 
Interlocutory questions, method of voting 011-___________ 90 (a) 
Interlocutory questions when law member rules 89a; A. "V. 31 
Interlocutory questions when president of court ruJes______ 89a; 

A. W.31 
On mental condition of accused, procedure 219 (g) 
Order of, by courts-martiaL 90,308; A. W. 31 
Refusal to vote as offense under A. W. D6_______________ 90a 
Sentence-

Ballots destroyed after announcement or velification__ 308 
Fractional part of necessary vote must be represented

by one vote 308 (note 1) 

Lightest sentence first considered; how determined____ 308, 
• 308 (note 2) 

Method, in general, prescribed by A. W. 3L 90, 308 
Procedure to secure legal adoption oL______________ 308 
Votes necessary for sentence of death, life imprison

ment, 10 years, less than 10 years 90a, 308 
Tie vote, effect of____________________________________ 90 

Vouchers: 
Forms for App. 23-25 

Reporter. (See Reporter.) 
\Vitnesses. (See Witnesses.) 

Waiver: 
By plea to general issue, of possible plea in abatement-___ 147 
Jurisdiction can not be conferred by 146 

War: 
Capital crimes and offenses under Articles of War In time 

of, enumerated 41(2) 

Captured property. (See Property.)
 
Delivery of offenders to civil authorities not required in
 

time oL 35; A. W. 74 

Jmlicial notice of condition of__________________________ 289 
La'" of. concurrent jurisdiction of offenses against, of gen

eral courts-martial and military commissions "nd proYost 
courts B(note 1) ; A. W. 15 
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War-Contlnued. 
Law of; correspondence with enemy. status of clti~ of Par. 

neutrals, war treason -:- _ 431 
Law of; jurisdiction of general court to try under _ 39 
Law of, trial by general court-martial of persons subject 

to	 18 (b) ; A. W. 12 

Law of, trial by military commissions and provost courts of 
persons aubject to___________________________________ B(a) 

War Department (see also Secretary of War') : 
Decisions as source of military law _ 2(d) 
Instructions as to penitentiaries for confinement _ 341 
Policy as respecting disciplinary punishmenL _ 336a 
Policy as to detenj:ion of pay in whole or in parL_. _ 328 
Policy as to hard labor without confincmenL _ 323 
Policy regarding punishments for desertion :.._ 340 
Policy regarding segregation of prisollers _ 341 
Public records of, use as evidence of authenticated official 

copy of_______________________________________________ 238 
Report by commanding general on wrongs complained of. 

to	 485; A. W. 117 

Report to, concerning effects of deceased persons_ 482; A. W. 112 
War risk insurance premiums. pay of soldier allotted for, may 

not bP- detained or forfeited_______________________________ 811 
Wp.rrnnt of attachment. (See Attachment of witness.) 
Warrant officers: 

Arrest, status when in	 _ 53 
A.	 W. 55. 56. 87 and 7/5 not applicable to; A. W. 96 proper 

for such offenses 406, 407, 418, 425 

Compensation as reporter of court-martial, etc.. not 
allowed	 , 113 (f) 

Excepted from jurisdiction of special and summary courts
martinI by G. O. 71, W. D., 1920 p.656 

False muster, etc.; A. W. 56 not applicable to__________ 407 
Misbehavior, etc., before enemy; A. W. 75 not applicable

to	 425,p.380 

Mutiny or sedition, not suppressing, etc.; under A. W. 96 
and not A. W. 67 418(note) 

Ofl'eDBes against in execution of office; penalty__ 416; A. W. 65 
Officers but not commissioned officers; use of term 4(note 2) 
Power to quell frays, disorders, etc.; penalty 419; A. W. 68 
Previous convictIons; S year Iirnitation_________________ 306 
Sentences legal for, enumerated_________________________ 31Ga 
Subject to Articles of War 'Hnote 2) 
Summary court-martinI, not subject to 43; A. W. 14 
Unlawful enlistment, etc., by. A. W. 55 not applicable to• 

.A. W. 96 proper __	 406 
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Par. 
Washington (State), fees and mileage of civilian witnesses in__ 185 
Waste by persons subject to military law 439; A. W. 89 
Watchword, disclosure oL ~ 427; A. W. 77 
Weapon, dangerous, defined 443,p. 447 
YVeekly reports of general court-martinI case~L 104, p. 607 
Western States, fees and mileage of civilian witnesses in 

certain • 185(a) 
'Vhole truth to be presented 98, 107c 

Wife. (See Husband and wife.) 
Willful defined_____________________________________________ 405 
Willful disobedience defined 415, p. 355 
Willful injUry defined______________________________________ 434 
Willfully destroying property. (See Property.) 
Withholding of privileges as disciplinary punishment; one week 

limit 333; A. W. 104 

Witnesses. (Sec also Evidence) : 
Absent; agreement as to testimony, effecL 159(note3) 
Accused for self. (See Accused.) 
Accused must be confronted with, when 165; A. 'V. 25 
Accused furnished copy of summary of testimony 77b 
Advance notice given___________________________________ 162 
Attnchment-

Form for warranL App. 20, p. 655 

Habeas corpus on. (See Habeas corpus.) 
Warrant to secure attendance; procedure, accompany

ing papers 159,16S,A. W.22 

Attendance of military, how secured_____________________ 163 
Bias or interest as affecting competency or credibility____ 213 
CJlallenge. (See Challenge.) 
Civilian-

Attendance, how secured; orders, mileage, fees______ 164 
Books, papers, etc., of, how secured_________________ 166 
In confinement; obtaining testimony oL 167; A. W. 25 
In Government employ; fees and mileage, form of 

voucher 184; App. 24, p. 670 

In Government employ, transportation in kind, etc__ 184 
In several trials on same day 188 
Incriminating questions of, procedure_________________ 235 
Not in Government employ; fees and mileage, form 

of voucher______________________ 185, 186; App. 23, p. 667 
Subpoena, service and form 160; App. 19, p. 651 

COlnpetency-
Conviction of any offense no disqualification, but matter 

of weight 211 
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Witnesses--Continued. 
Competency-Continued. 

Depositions;
tions 

same rules applicable, leading ques- Par. 
265,268; (note) 

Determination, in general 207,208 
Elements ~_ 209 

Husband and wife, testimony against each other___ 228 
Issue during trial settled by preponderance of evidence_ 296 
Mental incapacity a disqualification to limited extent; 

examples_________________________________________ 212 
Moral incapacity not recognized as disqualification___ 211 
Of accomplice 217 
Of adult always presumed______________ 210 
Of child, not by age but by sense and understanding_ 210(a) 
Of child, not governed by common-law rule 210 (a) 
Rank Without effect on_________________________ 200 
Rulings on, by whom 89, 89a 

When objection made; later appearing incompetency__ 247 
Confrontation; right in capital cases; in others cases__ 1135 ; 

A.W.25 
Contempts-

Authority to pnnish 173 (a) 
Courts of inqniry_____________________________ 460 
Direct and construclive__,..-__,..-_________________ 173 (c) 
Persons who may be punished for 173(b) 
Procedure for pnnishment of 173 (d) 

Contradictlon
Cross-examination as to former statement or re

port_______________________________________ 237a(note) 
Inconsistent statements; how shown, limitatlons____ 260 
Leading question to effect contradiction of another 

witness . 254 (c) 

RUle; collateral issnes excepted_____________________ 259 
Contradicting statements made in other trials, how shown 

262 (note) 
Corroboration of single, offenses requiring 224, 225, 248 
Court may ask questions of, call or recall, etc_____________ 100 
Courts of inquiry-

Examination, cross-examination, incriminating ques
tions 467;A. VV.24, 101 

Power to summon and examine 458; A. W. 101 
Refusal to appear or testify 459; A. W. 23 

Oredibillty
(See al80 above, this title Contradiction.) 
Accused as witness SUbject to Ol'dinal'~ rules_______ 262 
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Wi tnesses---Contlnued. 
Credlbility-Continued. 

ContradIction by other witnesses as affecting; collll.temi Pal'. 
Issues____________________________________________ 259 

Conviction of any offense merely afl'ects_____________ 211 
Conviction of crime; question permissible, procedure if 

denied 258 

Defined; weight given; rejection of testimony________ 256 
Impeachment uf own witness not permitted; exceptloDS- 262, 
Inconsistent statements; how shown. limitatiOll!L____ 260 
Prejudice, bias, relationship, etc., may be shown; never 

collateral_________________________________________ 261 

Proof of character by general reputation____________ 257 
Oross-examlnatlon-

Bow Umited; purposes, proper subjects_______________ 251 
Lending questions may be asked 254 (c) 
Of accused as witness, scope_________________________ 214 

On new matter brought out by court of own or ad
verse witness_____________________________________ 25311. 

QuestloDJI as to former statements or reports_ 237 (a) (note 1) 
Recalled witness SUbject to__________________________ 249 
Record of general court to show opportunity for, to 

accused 357(b) (80) 

Statement of accllsed not subject to__________________ 290 
Witness deposing for defense in capital case subject to_ 264 

Direct examtnation____________________ _ 250 

Examination apart as nsual rule; effect of nonobservance__ 246 
Examination by court-

Court or a member may ask questlons________________ 253 
Subject to rules of evidence; care reqnisite____________ 253a 

Expert-
Oapacity to testify as, di8C1lSsed 218 
Employment of_____________________________________ 192 
Rulings on calling or recalling 89; 89a 

Fees--
Civillana In Government employ 184 
Civilians not In Government employ 185,186 
Civilians, not reduced by VOluntary attendance________ 164 
For one day, when paid_____________________________ 172 
Officer serving subpcena may pay and be reimbursed___ 170 

(note) 
Officers and soldlers ~ 163, 183 
O~ interrogatories 177(c) 

Payment prior to prosecution for refusal to appear, etc_ 170, 
172; A. W. 28 

Several trials on same llay___________________________ 188 
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Witnesses--Continued. 
For accused-Par. 

Members of courts-martial as 131(b) 
Summoned by trial judge advocate__________________ 161 

For prosecution-
Eligible as summary court If only officer presenL__ 6 (a) ; 

A. W.IO 
Ineligible as members of general or special court-mar

tial 6 (0.),129; A. W. 8,9 

Member ineligible making fact known, ex:cuse_ 129; A. W. 8, 9 
Former trial, use of testimony aL_______________________ 275
 
Habeas corpus. (See Habeas corpus.)
 
Hostile, leading questions maS be asked of 254 (c)
 
Impeachment. (See above, this title, CredibHity.)

Inquests 483; A. W. 113
 

Interest, bias, etc., not disqualification but affects welghL_ 213
 
Interviews with, by defense and other counseL 109,110
 
Investigation of fraUds, etc., administration of oaths 138(a)
 
Leading questions, grounds for 254
 

List for both sides, forwarded with charges_______________ 75 
Listed on charge sheets App.5(4) 

Materiality of testimony should be known In advance______ 161 
Mileage-

For one day. when paid_____________________________ 172 
Of civilian furnished transportation by GovernmenL__ 185 

(note 3) 
Of civilian witness not reduced by voluntary attend

ance_____________________________________________ 164 
Of military witness 163 

Officer serving sUbprena may pay and be reimbursed 
170(note)

On interrogatories 177(c) 

Payment prior to prosecution for refusal to appear, 
etc 170,172; A. W. 23 

Military-
Attendance, how secured, orders, mileage, fees______ 163 
Interrogatories, appearance to unswer 177 (c) 
WIlen entitled to mileage____________________________ 163 

Number-
Coconspirator or accomplice, second witness not re

quired ------- ----_____ 224 

Single witness sufficieut except in treason and perjury;
exception 248~---

Oatb. (See Oath.)
 
On investigation of charges; oath, examination 76a (3,8)
 
On rellearing___________________________________________ 877a
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Witnesses---ContiDued. Par. 

Order of examinatIon, usual; exceptions a.nd changes______ 240 
Order of introductIon, rulings 00 89, SOa 
Philippine Islands, before general courts-martiaL_________ 171 
Process to obtain-

Authority of trial judge advocate, attachmenL_ 159; A .W. 22 
Fo!' accused; manner, propriety of attachmenL_______ 159 

Protection by court from improper questions______________ 201 
Questions and answers recorded in general court-martlaL_ 857 (b) 

(29) 
Rank of, without effect on rules of evidence_____________ 200 
Recalcitrant-

Attacllment 168 

Punishment by Federal courts 170; A. W. 23 
Report for Department of Justice 00 172; A. W. 23 
Tender of fees preliminary to prosecution __ 170,172; A. W. 23 

Recall-
Not resworn on but reminded of previous oath; effect 

of failure -'__________________________________ 255 

Permitted at any stage of proceedings________________ 249 
Warning as to oath noted in record . 357(b) (27) 

Recross-examination, how limited; relaxation of rule_____ 252 
Redirect examination, how limited; relaxation of rule_____ 252 
Reputation-

Proof of bad, not permitted, in Impeaching own wit
ness 262, 

Proof of character by; methml, personal opinlon_______ 257 
RuIlngs upon interlocutory questions by Jaw membeL_____ 89a; 

A.W.31 
Rulings upon interlocutory questions by president of courL_ 89 ; 

A. W.31 
Subpcena-

Form of App.19,p.651 

Fees for servIce, how determinpd____________________ 191 
Personal service; by whom, how, proof, retnrn 160, 164 
Service by milItary person, where practicable_________ 191 
To appear before trial judge advocatp, impl'oper_______ 160 

Summoning of, how done________________________________ 161 
Tender of fees, preliminary to prosecution 170,172 
Tria.l judge advocate or assistauts as; oath 134(b) 
Voucllers-

Civilian witness, contents 187 
Delivery to witness 181 
Forms ApD. 23. 24 

LOBt _.. ._ ___ . .. H1Q 

Warrant of attachment. (806 above, this ti·tle, Attachment.; 
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Words and phrases. (See Definitions.) Par. 
Words not an assault 433,p.440 

Writings. (See Documentary evidence.) .
 
Written instruments, how pleaded__________________________ 74 (l)
 
Wrongs suffered by officers and soldiers, redress ot__ 485; A.. W. 121
 
Wyoming, fees and mileage of civilian witnesses in____________ 185
 

a 
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