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WAR DEPARTMENT, 

OFFICE OF THE CHIEF OF STAFF, 

Washington, December 15, 1908. 
The Manual for Courts-Martial, Courts of Inquiry, 

and Retiring Boards, and of other Procedure under 
Military Law, prepared by direction of the Secretary of 
War for use in the Army of the United States, is ap­
proved and will be published for the information and 
guidance of all concerned. 

By order of the Secretary of War: 
J. FRANKLIN BELL, 

Major-General, Chief of Staff. 
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A MANUAL FOR COURTS.MARTIAL, COURTS OF
 
INQUIRY, AND RETIRING BOARDS, AND
 

OF OTHER PROCEDURE UNDER
 
MILITARY LAW.
 

INTRODUCTION. 

MILITARY .JURISDICTION. 

Sec. 1. MILITARY JURISDICTION is of four kinds: 
1. Military Law; which is the legal system that reg­

ulates the government of the military establishment. 
It is a branch of the municipal law, and in the United 
States derives its existence from special constitutional 
grants of power. 

2. The Law of Hostile Occupation (Military Govern­
ment); that is, military power exercised by a belliger­
ent by virtue of his occupation of an enemy's territory, 
over such territory and its inhabitants. This belongs 
to the Law of War and therefore to the Law of Nations. 
When a conquered territory is ceded to the conqueror, 
military government continues until civil government 
is established by the new sovereign. 

3. Martial Law at Home (or, as a domestic fact); by 
which is meant, military power exercised in time of 
war, ins)1rrection, or rebellion, in parts of the country 
retaining their allegiance, and over persons and things 
not ordinarily subjected to it. 

4. Martial Law applied to the Army; that is, mili ­
tary power extending in time of war, insurrection, or 
rebellion over persons in the military service, as to obli­
gations arising out of such emergency and not falling 
within the domain of military law, nor otherwise regu­
lated by law. 

(5) 



6 ARREST AND CONFINEMENT. 

The last two divisions are applications of the doctrine 
of necessity to a condition of war. They spring from 
the right of national self-preservation. 

Sec. II. THE SOURCE OF MILITARY JURISDICTION is 
the Constitution; the specific provisions relating to it 
being found in the powers granted to Congress, in the 
authority vested in the President, and in a provision of 
the Fifth Amendment. 

2. Military, Law is derived from both Written and 
Unwritten Sources. 

The Written Sources are the Articles of War, adopted 
as a part of the Revised Statutes of the United States 

,in 1874 and since amended in some particulars; other 
statutory enactments relating to the military service; 
the Army Regulations; and general and special orders, 
and decisions promulgated by the War Department and 
by department, post, and other commanders. 

The Unwritten Source is the" custom of war," con­
sisting of the customs of the service both in peace and 
in war. 

Sec. III. MILITARY TRIBUNALS are of three kinds, viz: 
1. Courts-Martial (including summary courts), for 

the trial of offenders against military law. 
2. Courts of Inquiry, for examining transactions of, 

or accusations or imputations against, officers or sol­
diers. 

3. Military Commissions, for the trial of offenders 
against the laws of war and under martial law founded 
in necessity. 

ARREST AND CONFINEMENT BEFORE TRIAL.' 

Sec. I. ARREST OF OFFICERS.-"Officers charged with 
crime shall be arrested and confined in their barracks, 
quarters, or tents, and deprived of their swords by the 
commanding officer." 2 

1 Omission of arrest does not aflect the jurisdiction of .. court. 
l65tbA. W. 
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2. "Only commanding officers have power to place 
officers in arrest, except as provided in the twenty­
fourth Article of War. An arrest may be ordered by 
the commanding officer, in person or through a staff 
officer, orally or in writing." 1 

3. "An officer arrested will repair at once to his tent 
or quarters, and there remain until more extended 
limits have been granted by the commanding officer. 
Close confinement will not be enforced except in cases 
of a serious nature." 2 

4. "An officer in arrest will not wear a sword nor 
visit officially his commanding or other superior officer, 
unless directed to do so. His applications and requests 
of every nature will be made in writing." 3 

5. "Officers will not be placed in arrest for light 
offenses. For these the censure of the commanding 
officer 'will generally answer the purpose of discipline. 
Whenever a commanding officer places an officer in 
arrest and releases him without preferring charges he 
will make a written report of his action to the depart­
ment commander, stating the cause. The department 
commander, if he thinks the occasion requires, will call 
on the officer arrested for any explanation he may desire 
to make, and take such other action as he may think 
necessary, forwarding the papers to The Adjutant Gen­
eral of the Army for file with the officer's record, or 
for further action." 4 

6. "In ordinary cases where inconvenience to the 
service would result from it, a medical officer will not 
be placed in arrest until the court-martial-for his trial 
convenes." 5 

7. "When an officer is put in arrest for the purpose 
of trial, except at remote military posts or stations, the 
officer by whose order he is arrested shall see that a 
copy of the charges on which he is to be tried is served 

1 Par. 930, A. R. The commanding officer of a regiment is a U command­
ing officer" within the meaning of the 65th A. W., even though the regi­
ment is a constituent part of a brigade post in peace or a brigade in war, and 
be does not cease to be such commanding officer while part of his regiment 
is detached from the brigade post or brigade except only as to officers of the 
detached portion. (Opinion J. A. G" Jan. 29, 1910.) 

SId., 931. 3 Id., 934. 4Id., 932. 6 Id., 933. 



ARREST AND CONFINEMENT, 

upon him within eight days after his arrest, and that he 
is brought to trial within ten days thereafter, unless the 
necessities of the service prevent such trial; and then 
he shall be brought to trial within thirty days after the 
expiration of said ten days. If a copy of the charges be 
not served, or the arrested officer be not brought to 
trial, as herein required, the arrest shall cease. But 
officers released from arrest, under the provisions of this 
article, may be tried, whenever the exigencies of the 
service shall permit, within twelve months after such 
release from arrest."l , 

Sec. II. ARREST AND CONFINEMENT OF SOLDIERS. 

1. Noncommissioned officers against whom charges 
may be preferred for trial will be placed in arrest in 
their barracks or quarters. They will not be confined 
in the guardhouse in company with privates, except in 
aggravated cases or where escape is feared} 

2. Noncommissioned officers in a1'rest will not be re­
quired to perform any duty in which they may be called 
upon to exercise command. Noncommissioned officers 
in confinement will not be sent out to work. 

3. Soldiers against whom charges may be preferred 
for trial by summary court will not be confined in the 
guardhouse, but will be placed in arrest in quarters, 
before and during trial and while awaiting sentence, 
except when in particular cases restraint may be 
necessary. 3 

4. Privates against whom charges may be preferred 
for trial by general court-martial will be confined in the 
guardhouse before and during trial. While awaiting 
trial and sentence, or undergoing sentence, they will, if 
practicable, be kept apart from privates confined for 
minor offenses or by sentence of an inferior court. 4 

17lst A. W.
 
2 Par. 037, A. R. As to placing soldiers in irons, see page 69, par. 3, post.
 
BPar. 941, A. R. 'ld., 940.
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5. Privates in confinement awaiting trial will not be 
sent to work with prisoners undergoing sentence if it 
can be avoided; but may, in the discretion of the com­
illanding officer, be required to attend drills or be sent 
to work during the usual working hours under charge 
of a special sentinel.! 

6. Privates in arrest may, in the discretion of the 
commanding officer, be requi.red to attend parades, 
inspections, drills, school, or other military duties and 
to assist in policing in and around their barracks. 

7. Except as provided in the 24th Article of War, or 
when restraint is necessary, no soldier will be confined 
without the order of an officer, who shall previously 
inquire into his offense. Arrest or confinement without 
trial as a punishment for an offense is forbidden. An 
officer authorizing the arrest or confinement of a soldier 
will, as soon as practicable, report the fact to his com­
pany or detachment commander.' 

Sec. III. GEKERAL PROVISIONS RELATING TO THE 
ARREST OF OFFICERS AND SOLDIERS. 

1. "N0 ,~ ". ". officer commanding a guard shall 
refuse to receive or keep any prisoner committed to his 
charge by an officer belonging to the forces of thf' 
United States; provided the officer committing shall, at 
the same time, deliver an account in writing, signed by 
himself, of the crime charged against the prisoner." 3 

,; Every officer to whose charge a prisoner is committed 
shall, within twenty-four hours after such commitment, 
,)1' as soon as he is relieved from his guard, report in 
writing,' to the commanding officer, the name of such 
prisoner. the crime charged against him, and the name 
of the offic;er committing him. * .* ,~ "5 

2. "If there are any prisoners with no record of charges 
against them, the old officer of the day will report that 

1 Par. D40, A. R. 2Id" fJ37 and fJ3S. 367th A. \V. 

"This report is usually written in the "Guard Report," and pre-sen ted to 
the commanding officer by the old officer of the dey at guard mounting. 

'68th A. W. 
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fact to the commanding officer, who will give the nec­
essary instructions." 1 No officer or soldier put in ar­
rest or confinement will be so restrained more than 
eight days, or until such time as a court-martial can be 
8ssembled.2 

1 Par. 942, A. B. 270th A. W. 



COURTS-MARTIAL. 

COMPOSITION. 

1. COURTS-MARTIAL are composed of commissioned 
officers only. All officers of the Regular Army, except. 
those on the retired list,l are eligible for detail for the 
trial of offenders belonging to the Regular Army; 2 but 
no officer will be detailed for the trial of an officer 
superior to himself in rank when it can be avoided.3 

2. Officers of the Regular Army and of the Marine 
Corpfl, detached for service with the Army by order Of 
the President, may be associated together for the trial 
of offenders belonging to either of these bodies.4 But 
with this exception officers of the Regnlar Army are 
not competent to sit on courts for the trial of offenders 
belonging to other forces. 5 

3. Officers of volunteers and of the militia, when the 
latter are called into the service of the United States, 
are competent to act as members of courts for the trial 
of regular officers or soldiers. Militia officers are also 
competent to sit upon courts for the trial of volunteers. 
But the majority membership of courts-martial for the 
trial of the militia must be composed of militia officers. 6 

4. In the United States military service, the follow­
ing-named courts-martial are authorized: 1st, the" Gen­
eral Court-martial;" 2d, the "Summary Court;" 
3d, the "Garrison Court-martial;" 4th, the "Regi­
mental Court-martial." 

1 Sec. 1259, R. S. But the Secretary of 'Var may assign retired officers., 
with their consent, upon courts-martial, courts of inquiry, and boards. 
Act of April 23, 1904. (33 Stat: L., 2i"'.) 

2 Contract surgeons, dental surgeons, and veterinarians are not eligible to 
sit, and chaplains are not in practice detailed as members of general courts· 
martial. 

'79th A. W. 47Sth A. W. '17th A. W. 
632 Stat., 776, sec. S, as amended by Bee. 6, Act of May 27, 1905 (G. O. 99 

A. G. 0., 1905). However, in view of the proviBions of the 77th A. W. offi­
cerB of the Regular Army are not competent to Bit on courts-martial for the 
trial of militia officers. 

(11) 
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5. The General Court-martial, being the most impor­
tant, will be first consi<lere<l-the others, ordinarily 
called" Inferior Courts-martial," in the order named. 
But, as all courts-martial have much in common in 
regard to their jurisdiction, procedure, punishment, 
etc., the text may, as a rule, be regarded as apposite to 

. all,	 unless the general court is specially mentioned. 
Exceptions in regard to jnris<liction, etc., will be made 
as each inferior court is considered. 

6. A'General Court-martial may consist of any num­
ber of members from five to thirteen, inclusive, and a 
judge-advocate; but of not less than thirteen members 
when this number can be convened without manifest 
injury to the sel·vice.' When, in the course of a trial, 
the court is reduced in number by reason of absence, 
challenge, or the relieving of members, it may proceed 
with business so long as five membel's remain. When 
from any cause a general court is reduced below the 
minimum, five, it can transact no other business than 
to direct the judge-advocate to report the fact to the 
convening authority and to adjourn to await further 
orders. In such a case, if the trial has not been entered 
upon, new members may be added; but if any testimony 
has been taken, the court should preferably be dissolved 
and a new one ordered? 

COXSTITUTION. 

1. The President is empowered to institute general 
courts-martial-1st, as Commander-in-Chief of the 
Army, under the Constitution; 2d, in the special con­
tingency mentioned in the next paragraph; 3d, in the 
particular cases provided for by section 1230, Revised 
Statutes. 

2. Any general officer commanding an army, a terri ­
torial division, or a department, or colonel commanding 
a separate department, may appoint a general court­
martial whenever necessary.3 But when any such com­

175th A. 'v. UA deci~jon of the appointing authority as to the number 
tha.t can be nS!'iembled without injury to the r;ervice is conChlSiye." (Par. 
952, A. R.) 

2 For form of order for general court, see page 14.7, post.
 
8 See par. 4, this article.
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mander is the accuser or prosecutor of any officer under 
his command the court must be appointed by the Presi­
dentJ In time of war this power is extended to the 
commander of a tactical division or of a separate bri­
gade; but in this case when such commander is the 
accuser of any person under his command the court 
must be appointed by the next higher commander. 2 

3. The Superintendent of the United States Military 
Academy has power to convene general courts-martial 
for the trial of cadets, subject to the same limitations 
and conditions now existing as to other courts-martial.3 

4. The officer who appoints a court-martial-general, 
garrison, or regimental-may dissolve it, and control 
its existence, but not the subject-matter of its delibera­
tions. In the absence of special orders or legislation to 
that effect, personal presence within the territorial 
limits of his department is not essential to the validity 
of commands given by a department commander to be 
executed within such limits, such, for instance, as the 
appointment of a court-martial. 4 

JURISDICTION. 

Sec. 1. Courts-martial derive their existence solely 
from acts of Congress, and their jurisdiction is limited 
to the purpose of the maintenance of military disci­
pline. Theil' decisions, within their jurisdiction, are 
not reviewable by any courts whatever.s The 30th 
Article of War relates to an exceptional procedure, not 
necessary to consider in this connection. 

2. Courts-martial have exclusive jurisdiction to try 
acts constituting military offenses only, and also juris­
diction to try acts which, besides constituting military 
offenses, are civil crimes. In the latter case the military 

172d A. 'v. As to when a commander is H the accuser or prosecutor," 
sce Dige,t Opin. J. A. G., §§ 186, 187, 188. 

'73d A. W. 
'Sec. 1326, R. S. 
-4 See par. 103, A. R. The authority to convene a court--martial or to 

relieve or detail members, etc., can not be delegated to a staff officer during 
the absence from his department of the commander (Digest Opin. J. A. G., 
§I85). 

'See Digest Opin. J. A. G., § 992, and note. 
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ordinarily gives pl'ecedence to the civil court; in general, 
however, that jurisdiction which has first fully attached 
is properly allowed to have the precedence, and when 
an officer or a soldier has been arraigned before a duly 
constituted court-martial for an offense triable by it, 
the jurisdiction thus attached can not be set aside by 
the process of a State court. l 

3. As regardr; persons, courts-martial have jurisdic­
tion, at all times and in all places, over officers and sol­
diers of any troops, whether militia or others, mustereLl 
and in pay of the United States,' over officers and sol­
diers of the marines, when detached for service with 
the Army,S over persons who fraudulently enlist in the 
service of the United States and receive payor allow­
ance thereunder,' and over offenders, in general, to 
whom, owing to the commission of a crime, military 
jurisdiction has legally attached-as by an arrest or 
confinement·-before expiration of term of service, pro­
vided such jurisdiction is not terminated by their dis­
charge. This jurisdiction over persons in the military 
service covers all military offenses committed by them, 
whether within or beyond the territorial jurisdiction of 
the United States. Military offenses are not territorial. 

4. As a rule, military jurisLliction ends when a sol­
dier is discharged. The present exceptions to this rule 
are, discharged officers and soldiers guilty of fraud 
against the United States under the 60th Article of 
War; discharged officers granted trial after summary 
dismissal, unuer section 1230, Revised Statutes; and 
military convicts.5 

1See Digest Opin. J. A. G., § 1036, and not~s. Par. 963, A. R., provicJcs 
that" in order that military jurisdiction may promptly vest, charges will 
be preferred immediately in every case that is subject to military jurisdic­
tion but in which'tIle offense is of such a nature that it is possible for the 
civil courts also to claim jurisdiction." 

2. 64th A. W. This includes retired officers and soldiers. 
3 Sec. 1621, R. S.
 
4 Act of July 27, 1892; see G. O. 57, A. G. 0.1892. A fmudulent enlistme"t
 

is an enlistment procured by means of a willful misrepresentation in regl1.rd 
to a qualification 01' disqualification for enlistment, or by intentional con­
cealment of a disqualification, which has had the effect of causing the en­
listment of a man uot qualified to be a soldier, and who but for such false 
representation or concealment would have been rejected. 

• Act approved June 18, 1898, page 130,post. 
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5. In time of war this jurisdiction extends to " all re­
tainers to the camp and all persons serving with the 
armies of the United States in the field, though not 
enlisted soldiers;" 1 to any person who" relieves the 
enemy with money, victuals, or a=unition, or know­
inglyharbors or protects an enemy; " 2 or who" holds cor­
respondence with, or gives intelligence to, the enemy, 
either directly or indirectly; "3 and to spies.4 

6. As regards offenses, the jurisdiction embraces, the 
offenses specifically defined in the Articles of War, or 
included under the general terms of the 61st and 62d 
articles; the offense of military persons trading with 
the enemY,5 and that of fraudulently enlisting in the 
service of the United States.6 

7. A court having once duly assumed jurisdiction of 
an offense and person, can not, by any wrongful act of 
the accused, be ousted of its authority or discharged 
from its duty to proceed fully to try and determine, 
according to law and its oath. Thus the fact that, 
pending the trial, the accused has escaped from mili­
tary custody, furnishes no ground for not proceeding to 
a finding, and, in the event of conviction, to a sentence, 
in the case; and the court may and should find and 
sentence as in any other case. 

S~c. II. General Courts-Martial have, as regardsper­
sons and wit h reference to other courts-martial, exclusive 
Jurisdiction over officers,! cadets,S and" candidates for 
promotion." 9 Over enlisted men, other than candidates 
for promotion, and military convicts, they have concur­
rent j urisd iction with the inferior courts10 in cases cogni­
zable by the latterY 

163d A. W. 245th A. W. '46th A. W.
 
'Sec. 1343, R. S. 5 Sees. 5306 and 5313, R. S.
 
'Act of July 27, 1892; 'ee G. O. 57, A. G. 0., 1892. For definition of
 

fraudulent enlistment, see page 14, note 4, ante. 
7 83d A. W. 8 Sec. 1326, R. S.
 
9 Act of July 30, 1892; G. O. 79, A. G. 0.,1903.
 
10 They have concurrent jurisdiction with garrison and regimental courts­

martial in t.ime of war over the persons mentioned in the 63£1 A. 'V. 
11 Par. 967, A. R., prescribes that noncommissioned officers will not, if they 

object thereto, vc brought to trial Lefore regimental, garrison, or summary 
court-martial without the authority of the officer competent to order their trial 
by general court-martial. See also act approved June 18.1898, page 130,po8t. 
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2. .As regards offenses,! they have exclusive jurisdic­
tion over all offenses punishable capitally,2 and over 
those set forth in the 58th Article, when committed in 
time of war. Over other offenses they have concurrent 
jurisdiction with the inferior courts; but all offenses 
for which the limit of punishment is in excess of the 
limits of the punishing power of an .inferior court, as 
well as all serious noncapital offenses for which limits 
of punishment have not been prescribell, will, when 
practicable, be tried by general court-martial. 

CHARGES AND SPECIFICATIONS. 

Sec. 1. A military charge corresponds to a civil indict­
ment. It consists of two parts-the technical" charge," 
which designates the alleged offense in general terms, 
and the" specification," which sets forth the facts con­
stituting the same. The requisite of a charge is, that it 
shall be laid under the proper Article of War or other 
statute; of a specification, that it shall set forth facts 
sufficient to constitute the particular offense. Under 
the general term "charges," any number of technical 
charges and their specifications may be inclulled. 

2. When an Article of War relates to but one kind pf 
offense, the charge may be laid as a violation of such 
article. If the offense has a technic~l name or descrip­
tion known to the service, such as" Desertion," "Ab­
sence-without-leave," "Sleeping-on post," etc., it may 
be charged simply as such, or, preferably, also laid 
nnder the appropriate Article of War. A charge laid 
nnder the 6ist Article of \Var will properly describe 
the offense as " conduct unbecoming an officer and a 
gentleman." A charge laid under the 62d Article of 
War may give the name or description of the offense, 
alleging it to be" in violation of the 62d Article of 
War," or may describe it as" conduct to the prejudice 
of good order and military discipline." 

1-nIilita,ry offenses, wheresoever committed, are punishable under the 
.\rticlcs of 'Var; see page 1·1~ par. 3, anle. 

'83dA. W. 
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3. When an offenRe is specifically provided for in an 
Article of War the charge wili be laid under that article 
and not under the 62d Article. Especially is it wrong to 
lay a charge under the 62d Article when the offense falls 
under an article which prescribes a fixed punishment. 

4. In case of an absence from any appointed parade, 
drill, or other exercise, but not from the limits of the 
post, the charge should be laid under the 33d Article of 
War; in case of absence from the post, or command, 
under the 32d; and sometimes, in order that the court 
may be able to judge of the full nature of the offense, 
under both. as when some dnty, other than an ordinary 
roll call, is neglected; e. g., when a soldier, regularly 
detailed for guard, absents himself not only from guard 
mounting but also from his post. 

5. Soldiers found drunk on any guard, party, or other 
duty after having actually entered upon such duty, but 
not until then diJ:;covered to be drunk, should be 
charged with violation of the 38th Article of War. 

6. In preferring charges against au enlisted man who 
has coupled with de~ertiona later fraudulent enlistment, 
there will be added to the usual specification setting 
forth the desertion, an additional one setting forth the 
offense of desertion by reenlisting without a regular dis­
charge from his former regiment, troop, battery, or com­
pany. The specifications to the charge~of desertion and 
fraudulent enlistment will set forth the offenses under 
the original name and organization, and include the 
other name, etc., under an alias'! 

7. Accused persons will not be joined in the same 
charge, nor tried on joint charges, unless for concert 
of action in an offense. To warrant the joining of 
several persons in the same charge, the offense must be 
such as requires for its commission a combination awl 
must have been committed in concert, in pursuance of 
a common intent. 

8. As to whether an act which is a civil crime is al,o 
a military offense no rule can be laid down which will 
cover all cases. for the reason that what may be a 
military offense under certain circumstances may lose 

lei}'. 7fi, ". n .. l~OK S,'" fOl"lll .... COl' chargf',<::, pa.!{t·g l:{R nnd Ht, )los/. 

u~Ouoo-14-2 
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that character under others. For instanc:e, larceny by 
a soldier from a civilian is not always a military crime, 
but it may become such in consequence of the particu­
lar features, surroundings, or locality of the act. VVhat 
these may be can not be anticipated with a sweeping 
rule, comprehensive enough to provide for every possi­
ble conjunction of circumstances. Each case mu~t be 
considered on its own facts. But if the act be com­
mitted on a military reservation. or other ground occu­
pied by the army, or in its neighlJOrhood, so as to lle in 
the constructive presence of the army; or if committed 
while on duty, particularly if the injury be to a mem­
ber of the community whom it is the offender's duty to 
protect; or if committed in the presence of other sol­
diers, or while in unifL)rm; or if the offender use his 
military position, or that of another. for the purpose of 
intimidation or other unlawful iufluence or object­
such facts would be suffle-ient to make it prejudicial to 
military discipline within the meaning of the (J2r1 
Article of War. 

Sec. II. The specification need not possess the tech­
nical nicety of an indictment at common law. A bald 
statement of facts is suflic;ient, prodL1ed the legal 
offense itself be distinctly and accurately described.' 

2. In order that the accused Ulay Ill; left in no doubt 
as to the precise offense with which he is charged, the 
time and place of the commission of the offense should 
be stated as accurately as possible. vVhen any doubt 
exists as to the exact date and loc:ality, it may be stated 
that the act specified was comUlitted ., on or about" a 
certain time, or "at or neal''' a givt'n place. In pre­
paring several specifications under one charge, the tillle 
and place of the alleged offense shoulJ be given in each. 

Sec. III. Many of the Artides of War include two or 
more offenses. When a charge is to be l<1.id Ulll!er such 
an article, the particular offense committed should be 
stated. A specification in an alternative form is bad 

J Digest Opin. J. A G., §695, and note. 
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pleading. For example, it is wrong to allege" selling 
01' through neglect losing," in violation of the 17th 
Article of War. 

2. The prosecution is at liberty to charge an act 
under two or more forms, when it is doubtful under 
which it will more properly be brought by the testi­
mony. In the military practice, the accused is not 
entitled to call upon the prosecution to elect under 
which charge it will proceed in such, or indeed in any, 
case. 

Sec. IV. "Before forwarding charges they will be 
carefully investigated by the commanding officer, or an 
officer designated by him, other than the officer prefer­
ring the charges, and in forwarding the charges the 
name of the officer making the investigation will be 
noted in the commanding officer's indorsement. The 
commanding officer will state in his indorsement 
whether or not, in his opinion, the charges can be sus­
tained." I Before referring to summary courts charges 
for which the maximum limit of punishment that may 
be awarded is greater than one month's forfeiture and 
confinement, commanding officers will cause the accused 
to sign a statement on the charge sheet as to whether 
or not he consents to trial by summary court. A note 
of this statement in each case will also be entered OIl 

the monthly report of trials by such court. 
2. Charges against an e-nlisted man forwarded to the 

authority ordering a general court-martial, or sub­
mitted to a summary, garrison, or regimental court. 
must be accompanied by the proper evidence of previ­
ons convictions.' "General courts-martial will con­
sider only such evidence of previous convictions as iti 
referred to them by the convening authority." 3 

3. Charges against an enlisted man forwarded to the 
authority competent to order a general court-martial 
for his trial will also be accompanied by a statement of 

1 Par. 963,A.U. 21d. 1 9G2and964j seepag-e48, pal'.2,po,'l,t. 3Id.,0"7I. 
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service l in accordance with the form given on page 145, 
post. In case of a deserter the surgeon's report required 
by paragraph 125, Army Regulations, will also be for­
wardecl with the charges.' 

Sec. V. After charges have been formally referred by 
competent authority to a court-martial for trial, the 
court is not authorized in its discretion and upon its 
own IIlotion, to strike out a charge or specification, or 
to direct or permit the judge-advocate to drop, or with­
draw,such charge or specification, or to enter a nolle 
prosequi as to the same. For such action the authority 
of the convening officer is reqnisite. Where, however, 
by a special plea or objection, an i"sue is made by the 
accused as to the sufficiency of any charge and specifica­
tion, the court, without referring the questi<ill to the 
convening officer, is empowered to sustain the plea or 
objection, and quash or strike out the charge. 

2. Oharges should be signed lly a commissioned offi­
cer, but a contract surgeon or dental surgeon may sign 
charges against an enlisted man." 

ADDITIONAL CHARGES. 

1. After the accused has been arraigned upon certain 
charges, has pleadecl thereto, and the trial on the same 
has been entered upon, new and additional charges, 
which the accused has had no notice tu defend, can not 
be introduced or the accused required to pleacl thereto. 
Such charges should be made the subject of a separate 
trial, upon which the accused may he enallled properly 
to exercise the right of challenge to the members of the 
court and effectively to plead and defend. 

. ORGANIZA'l.'ION. 

1. The authority appointing a court-martial designates 
the place for holding the court, the hour of meeting, 
the members of the court, and a judge-advocate.· 

1See page 54, pal'. 7, Po#. aIHl par. 962, A. H. 
~ Ji'or form, see page 145, l)().~t. 

'Pa'r. 1413, A. n. • Pars. 952 and 953, A. R. 
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2. Courts will be assembled at posts or stations where 
trial or examination will be attended with the least 
expense. They will, as far as practicable, hold their 
sessions so as to interfere least with ordinary routine 
duties. 

3. A general court-martial assembles at its first ses­
sion in accordance with the order convening it; there­
after, according to adjournment. The members wear 
dress uniform, or service uniforin in commands not 
provided with dress uniform, with their sabers; the 
judge-advocate and the accused appear in the same 
uniform as the court without side arms. Military wit­
nesses wear the same uniform as the court with side 
arms. The accused should not be brought before the 
court in irons, unless there are good reasons to believe 
that he will attempt to escape or to conduct himself in 
a violent manner; but the fact that a prisoner has been 
tried in irons can not, in any case, affect the validity of 
the proceedings. 

4. When the court is ready to proceed, the members 
take seats at a table provided for their use; the presi­
dent sits at the head of the table anti the other members 
at his right and left alternately, according to rank. 
The judge-advocate sits at the foot of the table or at a 
separate table; the accused and his counsel at a table 
provided for them and placed in a convenient position. 
A witness, when testifying, is seated near the judge­
advocate, and the reporter at a table placed near the 
witness' chair. 

5. The order oj procedure is given in detail in the 
"form for record of a general court-martial," page 144, 
post. During the reading of the order convening the 
court and the arraignment, the judge-advocate and the 
aecused should stand; while the court and the judge­
advoeate are being sworn, all stand; when a reporter, an 
interpreter, or a witness is being sworn, he and the 
judge-advocate should stand; and when the judge-advo­
cate, the accused, or his counsel addresses the court, he 
should rise. 
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6. Tlle organization of the court is complete on the 
swearing in of the members and the judge-advocate. 

THE MEMBERS. 

1. Members of a court-martial will be named in the 
order appointing it, in accordance with their rank 
They will sit according to rank as announced, and will 
"behave with decency and calmness." I A court-martial 
has no power to punish its members, but a member is 
liable for improper conduct as for any other offense 
against military discipline. Improper words used by a 
member should be taken down in writing, and any dis­
orderly conduct reported to the appointing authority.· 

Reading of newspapers or other evidence of inatten­
tion by members of a court-martial during its sessions 
constitutes a violation of duty to the prejudice of good 
order and military discipline. It is the duty of the 
president of the court to admonish against such inatten­
tion, and charges may be preferred against a member 
who does not heed the admonition. 

2. "Members of a court-martial, in giving their votes, 
shall begin with the youngest in commission."3 In all 
deliberations the law secures the equality of the 
members. 

3. When a member is prevented from attending a 
session of the court he will communicate the cause to 
the judge-advocate, so that the same may be entered in 
the record of proceedings. If he fails to do so it is the 
duty of the president at the next meeting of the court 
to call upon him for such explanation as he may desire 
to make. 

4. A member stationed at the place where a court­
martial sits is liable to duty with his command during 
adjournment of the court from day to day.' 

I Par. 952, A. H., and the 87th A. W. 
2 Pal'. 955, A. U. 
395tb A. 'V. A tie vote on the findings is a vote of tl not guilty; " a tie 

vote on a proposed sentence or on allY objection or motion is lL yote- ill the 
negative. The sentence is not adoptetl, and the objection or Illotion is not 
sustained. <Par. 953, A. R. 
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THE PRESIDEXT. 

1. "A president of the court will not be announced. 
The officer highest in rank present will act as presi­
dent."l Besides his duties and privileges as a member, 
the president is the organ of the court to maintain 
order and conduct its business. He speD.ks and acts for 
the court in every instance where a rule of action has 
been prescribed by law, regulations, 01' its own resolu­
tion. He administers the oath to the judge-advocate 
and authenticates by his signature all acts, orders, and 
proceedings of the court requiring it. 

THE JUDGE-ADVOCATE. 

1. "The judge-advocate ,\' -x- shall prosecute in the 
name of the United States, but when the prisoner has 
made his plea he shall so far consider himself counsel 
for the prisoner as to object to any leading question to 
any of the witnesses, and to any question to the pris­
oner, the answer to which might tend to criminate 
himself." , 

2. Before the court assembles the judge-advocate should 
note and report to the convening authority any irregu­
larity in the order convening the court and see that the 
charges are technically and correctly drawn. He may 
ordinarily correct obvious mistakes of form, or slight 
errors in name, dates, amounts, etc., but he should not, 
without the authority of the convening officer, make 
substantial amendments in the allegations, or-least of 
all-reject or withdraw a charge or specification, or en­
ter a nolle prosequi as to the same, 01' substitute a new 
and distinct charge for one transmitted to him for trial. 

3. The judge-advocate should acquaint the prisoner 
with the accusations against him, inforlll him of his right 
to have counsel," and to testify in his own behalf, and 
furnish him with a copy of the charges, if desired. He 
may ask a prisoner how he intends to plead; but, when 
the accused is an enlisted man, he should in no case try 

1Par. 954, A. R. '90th A. W. 
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to induce him to plead guilty or leave him to infer that 
if he does so his punishment will be lighter. When the 
accused determines to plead guilty the judge-arlvocate 
should advise him of his right to introduce evidence in 
explanation of his offense, and should assist him in secur­
ing it; and if the charge be desertion, the judge-advocate 
should satisfy himself that the accused understands 
that such plea will bean admission of his unauthorized 
absence with the intention of not returning. 

4. The judge-advocate should also, before the court 
assembles, obtain a suitable room for the court, see that 
it is in order, procure the requisite stationery, summon 
necess3,ry witnesses,! make a preliminary examination 
of the latter, and as far as possible systematize his plans 
for conducting the case. 

5. During the trial the judge-advocate conducts the 
case for the Government. He executes all orders of 
the court; reads the convening order to the accused; 
swears the members of the court, the reporter, inter­
preter, and all, witnesses; arraigns the accused; exam­
ines witnesses; keeps, or superintends the keeping of, a 
complete and accurate record of the proceedings," and 
affixes his signature to each day's proceedings." In con­
junction with the president of the court he authenticates 
the record by his signature," and at the end of the trial 
transmits the same to the convening authority.- When­
ever, by reason of the death or disability of the judge­
advocate occurring after the court has decided on the 
sentencE', the record can not be authenticated by his 
signature, it must show that it has been formally ap­
proved by the court and must be authenticated by the 
signature of the president.' 

6. While the court is in open session the judge-advo­
cate should respectfully call the attention of the court 

1 See page 34, ])ost.. 

2 For form for record, see page 14f'i, po.~f. 

3 Par, 988, A. n, 
4 Id., 990. The proceedings of all courts appointed by the President will 

be sent direct to the Secretary of War. (Par. 925, A. n.) 
'Id., 988. 
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to any illegalities in its action, and to any irregularities 
in its proceedings. He should act as legal adviser of 
the court so far as to give his opinion upon any point 
of law arising during the trial, when it is asked for by 
the court, but not otherwise. 

7. TVhen u, cow't sits in closed session the j udge­
advocate will withdraw, and when his legal advice or 
assistance is required, it will be obtained in open court.' 

8. Throughout the trial the judge-advocate should do 
his utmost to present the whole truth of the matter in 
question. He should oppose every attempt to suppress 
facts or to torture them into false shapes, to the end 
that the evidence may so exhibit the case that the court. 
may render impartial justice. 

9. The judge-advocate should regard his duty toward 
the accused as not strictly limited by the 90th Article 
of War, and when the latter is ignorant and without 
counsel the judge-advocate should take care that he 
does not suffer upon the trial from any ignorance or 
misconception of his legal rights, and has full oppor­
tunity to interpose such pleas and make such defense 
as may best bring out the facts, the merits, or the ex­
tenuating circumstances of his case. 

10. Whenever the court adjourns to meet at the call 
of the president, the judge-advocate will notify the 
members of the time designated by the president for 
reassembling. 

COUNSEL. 

1. The accused is not of right entitled to counsel, but 
the privilege is almost invariably conceded, and if re­
fused, such refusal may be ground for the disapproval 
of the proceedings.' 

2. The commanding officer of a post where a general 
court-martial is convened will, at the request of any 
prisoner who is to be arraigned, detail a suitable officer 
as counsel for the c1efens.e. If there be no such officer 

, Par. 956, A. R. 'Digest Opins. LA. G., § 984. 
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available for detail the fact will be reported to the 
authority appointing the court for his action.' 

3. An officer detailed as counsel for a soldier before 
a general court-martial should guard the interests of 
the accused by aU honorable and legitimate means 
known to the law, so far as they are not inconsistent 
with military relations." He should not obstruct the 
proceedings with frivolous or manifestly useless ob­
jections. 

4. If the judge-advocate keeps the record in longhand 
the coum:el will be required to reduce his questions and 
arguments to writing; but if the court has a steno­
graphic reporter the counsel will be allowed to question 
witnesses and address the court orally. 

REPOHTER. 

1. "The commanding officer will detail, when neces­
sary, a suitable enlisted man as clerk to assist the judge­
advocate of a general court-martial, or military com­
mission, or the recorder of a court of inquiry.3 

2. "A judge-advocate of a general court-martial or 
military commission, and a recorder of a court of in­
quiry, when appointed by a general officer or a colonel 
exercising the command of a general officer, may employ 
when authorized by the convening authority, a steno~ 

graphic reporter, who shall be paid at the following rates 
of compensation by the Pay Department on vouchers 
certified to be correct by the judge-advocate or recorder, 
who will forward a copy of the same with the record: 

"For each case not to exceed one dollar ($1.00) an 
hour for time actually spent in court during the trial or 
hearing, except when the court or commission sits less 
than three hours during the first day,' when the allow­

1Par. 070, A. R. This privilege of beiug represented by counsel dues not 

apply to cases before inferior courts. 
2Icl. '
 
31(1., 995.
 

'See Cir. 81, W. D., 1908. 
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ance for such day shall be three dollars (83.00). Time 
will be reckoned to the nearest half of an hour. 

"Fifteen (15) cents for each 100 words for transcrib­
ing notes and making that portion of tlle original record! 
which is typewritten; but no allowance shall be made 
for the first carbon copy of that portion of the recoru 
which is typewritten or for original papers which are 
appended as exhibits." 

"Ten (0) cents for each 100 words for copying 
papers material to the inquiry, and two (2) cents for 
each 100 words for each carbon copy of the same, when 
ordered by the court or commission for its use. 

" Two (2) cents for each 100 words for the second and 
each aduitional carbon copy of the record when author­
ized by the convening authority. 

" Except for such part of the journey as may be cov­
ered by Government transportation, mileage at the rate 
authorized for a civilian witness not in Government 
employ, and three (S3.00) dollars a day for expenses 
when the judge-advocate or recorder keeps him at his 
own expense, away from his usual place of employment 
for twenty-four hours or more, on public business re­
ferred to the court or commission, shall be allowed the 
reporter for himself, and when ordered by the court 
or commission, for each necessary assistant. 

"The judge-advocate or recorder shall require tho 
reporter to fnrnish the typewritten record of the pro­
ceedings of each sessiun of the court or commission with 
one carbon copy of the same not later than twenty-four 
hours after the adjournment of that session. The com­
plete record to be finished, indexed, bound, and ready 
for authentication not later than forty-eight hours after 
the completion of its action by the court or commission 
on the merits of the case or hearing." 3 

.-_._-_._-- ----­
1 Original record includes cxlJihit:-;. 
2The carbon copy is for use of the judge-advocate and the court during the 

trial, and, if accused desires, it ~houlJ., after being corrected, completeu 
antI certified as a. true copy, except as to findings, sentence, and exhibits not 
copiml, be fUl'uisl1eu to him. \VLen this is done a certificate to that effect 
will accompany the record. If not furnisbeu to tlle ,LCeused it will be trans­
mitted direct to the .Jurlge-Auvocate-Gcneral of tbe Army. 

3 Par. 996, A. It. For form for index, see page 146, post. 
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3. Reporters are selected and employed by the judge­
advocate of the court, and will be paid by the Pay 
Department on the certificate of the judge-advocate,' 

4. "No person in the military or civil service of the 
Government can lawfully receive extra compensation 
for clerical duties performed for a military court." 2 

I~TERPRETER. 

1. "Interpreters to courts-martial are paid by the Pay 
Department upon the certificate of the judge-advocate 
that they were employed by order of the court. They 
will be allowed the pay and allowances of civilian wit­
nesses. " 3 

CHALLENGE. 

1. "Members of a court-martial may be challenged 
by a prisoner, but only for cause stated to the court. 
The court shall determine the relevancy and validity 
thereof, and shall not receive a challenge to more than 
one member at a time." 4 Under the custom of the serv­
ice the judge-advocate may also challenge for cause. 

2. A positive declaration hy the challenged member 
that he is not prejudiced against the accused, nor inter­
ested in the case, is ordinarily satisfactory to the accused, 
and, in the absence of material evidence in support of 
the objection, will justify the court in overruling it. If, 
however, the statement is unsatisfactory, or the member 
makes no response, the accused may offer testimony in 
support of his objection or may subject the challenged . 

1 Par. 996, A. R. For form of voucher for payment of reporter, see page 
lS4, post. 

2 rd., 997. 
3Id.,99S. As to pay, etc., of civilian witness, see page 43, post. Inter­

preters are paid on the blank forms used for civilian witnesses not in Gov· 
ernment e.mploy. 

48StJ! A. \V. This Article of \V,ll' authorizes the exercise of the right of 
challenge before all courts except summary courts. 
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member to an examination by interrogatories in the 
samo manner that a juror is examined incriminal courts. 
H the accused desires that the challenged member be 
put on his vail' d'il'e, the judge-advocate will administer 
the oatb before the court is sworn. 

3. Courts should be libCl'al in passing upon challenges, 
but they will not entertain an objection" that is not spe­
cific, nor one upon the mere assertion of the accused, if 
it is not admitted by the challenged member. A chal­
lenge upon the ground, admitted or proven, that a 
member preferred the charges or is a material witness 
in support thereof, or that he has investigated the 
charges amI expressed the opinion that they can be 
established, should be sustained by the court. 

4. The court of itself can not excuse a member in the 
absence of a challenge. A member, not challenged, 
who thinks himself disqualified, can be relieved only 
by application to the convening authority. No member 
who has been absent during the taking of evidence shall 
thereafter take part in the trial; but this provision shall 
not be construed as invalidating the proceedings of 
courts-martial if no objection is made, and the court 
permits the member to sit, but is to be regarded asa 
requirement which should always be complied with 
when practicaole. Especially should a member who 
has been absent during an important part of the pro­
ceedings not be permitted to resume his seat. 

5. The judge-advocate is not challengeable; but in 
case of personal interest in the trial he should apply to 
the convening authority to be relieved. 

OATHS.l 

Of Members.-The judge-advocate shall administer 
to each member before the court proceeus upon any 

1 "'henever the same court-martial tries more than one prisone.r on 
separate and distinct charges, the oaths herein prescribed will be admin­
istered anew. 



30 OATHS. 

trial, the following oath, which shall also be taken by 
all members of regimental and garrison courts-martial: 

"You, A B, do swear that youwill well and truly try 
and determine, according to evitlence, the matter now 
before you, between the United States of America and 

. the prisoner to be tried, and that you will duly admin­
ister justice, without partiality, favor, or affection, 
according to the provisions of the rules and articles for 
the government of the armies of the United States, and 
if any doubt should arise, not explained by said articles, 
then according to your conscience, the best of your 
understanding, and the custom of war in like cases; 
and you do further swear that you will not divulge the 
sentence of the court until it shall be published by the 
proper authority, except to the judge-advocate; neither 
will you disclose or discover the vote or opinion of any 
particular membel' of the court-martial, unless required 
to give evidence thereof, as a witness, by a court of 
justiLe, in a due course of law. So help you God." 1 

2. Olthe Judge-Advocate.--When the oath has been 
administered to the members of a court-martial, the 
president of the court shall administer to the judge­
advocate, or person officiating as such, an oath in the 
following form: 2 

" You, A B, do swear that you will not disclose or dis­
cover the vote or opinion of any particular member of 
the court-martial, unless required to give evidence 
thereof, as a witness, by a couTt of justice, in due course 
of law; nor divulge the sentence of the court to any but 
the proper authority. until it shall be duly disclosed by 
the sallIe. So help you God.";J 

3. Of Witness.-All persons who give evidence before 
a court-martial shall be examined on oath, or affirma­
tion, in the following form: 

.• You swear (or affirm) that the evidence you shall 
give, in the case now in hearing, shall be the truth, the 

'81th A. W. 
~ Durill~ tho administration of the oaths to the court and the judge-adYO­

~atc, all UlcmlJers of the cuurt, the jUdge-advocate, and the accused stand. 
3b5th A. W. 
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whole truth, and nothing but the truth. So help you 
God." 1 

4. Of Reporter.-" You swear that you will faithfully 
perform the duties of reporter to this court. So help 
you God." 

5. Of Interpreter.-" You swear that you will truly 
interpret in the case now in hearing. So help you 
God." 

6. Voir Dire.-"You swear that you will true an­
swers make to questions touching your competency as 
a member of the court (or witness) in this case. So 
help you God." 

7. Judge-advocates of departments and of courts­
martial, and the trial officers of summary courts, are 
authorize(l to administer oaths for the purposes of mili ­
tary justice, and for other purposes of military admin­
istration.' 

8. "Any officer or clerk of anJ- of the departments 
lawfully detailed to investigate frauds on, or attempts 
to defraud, the Government. or any irregularity or mis­
conduct of any officer or agent of the United States, and 
any officer of the Army detailed to conduct an investi ­
gation, and the recorder, and if there be none the pre­
siding officer of any military board appointed for such 
purpose, shall have authority to administer an oath to 
any witness attending to testify or depose in the course 
of such investigation." " 

POSTPONEMENT. 

1. If, before the accused is arraigned, a postponement 
is necessary, application therefor shoulu properly be 
made to the convening authority. The court may, dur­
ing trial, "for reasonable cause, grant a continuance to 
either party, for such time, and as often as may appear 
to be just: Provided, That if the prisoner be in close 

102<1 A. W.
 
2 Act of .July 27, 1892; see G. O. 57, A. G. 0., 1802.
 
s Sec. 183, It. S., as amended lJy act of March 2, 1901, p. 132,post.
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confinement, the trial shall not be delayed for a period 
longer than sixty days. "I 

2. Upon application by the accused for a postpone­
ment or a continuance because of the absence of a wit­
ness, it should distinctly appear, on his oath, that the 
witness is material, and why, and that the accused has 
used due diligence to procure his attendance, and has 
reasonable ground to believe, and does believe, that he 
will be able to procure such attendance within a reason­
able time stated. 

3. Application for extended delay will, when practi­
cable, be marIe to the authority appointing the court. 
When made to the court, if in the opinion of the court 
it is well founded, it will be referred to the convening 
authority to decide whether the court shall be adjourned 
or dissolved. 

ARRAIGNMENT. 

1. The court being organized, and both parties ready 
to proceed, the judge-advocate will read the charges 
:md specifications, separately and in order, to the ac­
t.:used, and ask him how he pleads to each-" guilty," o~' 

"lIot guilty.". The order pursued, in case of several 
charges or specifications, will be to arraign on the first, 
second, etc., specifications to the first charge, then on 
the first charge, and so on with the rest.' 

PLEAS. 

1. Ordinarily the plea of the accused is "guilty" or 
"not guilty" to each charge and specification; ot, guilty 
of a specification excepting certain words, and of· the 
excepted words not guilty; or, as when charged with an 
offense which includes a lesser one of kindred degree, 
guilty to the specification except certain words, substi­
tuting therefor certain others, and to the charge not 
guilty, but guilty of the lesser kindred offense! 

1 93d A. W. 
2 During the arraignment the juuge-al1vocate nnd the accused stand. 
3 Soe page 46, par. 3, post. 



PLEAS. 33 

2. A plea of guilty does not necessarily exclude evi­
dence. In cases of discretionary punishment,' a full 
knowledge of the circumstances attending the offense is 
essential to the court in measuring the punishment, and 
to the convening author:ty in acting on the sentence. 
It is, therefore, proper for the court to take evidence 
after a plea of guilty, except when the specification is 
so descriptive as to disclose aU the circumstances of 
mitigation or aggravation. 

3. In aU cases after a plea of guilty, the accused will 
be permitted to offer evidence in mitigation of the 
offense charged; and if the offense bo desertion, it 
should appear of record that he understood his plea to 
admit the intention to abandon his enlistment and not 
merely an unauthorized absence.' 
. 4. When testimony is heard after a plea of " guilty," 

the witnesses may be cross-examined, evidence may be 
produced to rebut their testimony, evidence as to charac­
tel' may be offered, and the court may be addressed in ex­
tenuation of the offense or in mitigation of punishment. 

5. When the accused pleads" guilty" and, without 
any evidence being introduced, makes a statement in­
consistent with his plea, the statement anlt plea will be 
considered together, and if guilt is not conclusively 
admitted, the court will direct the entry of a plea of 
"not guilty," and proceed to try the case on the general 
issue thus made. 

6. If the prisoner, from obstinacy or deliberate de­
sign, stands mute, or answers foreign to the purpose, 
the court will proceed to trial and judgment as if the 
prisoner had pleaded" not guilty." 3 

7. Instead of pleading to the general issue, the ac­
cused may interpose a special plea either to the jurisdic­
tion, in abatement, or in bar of trial,' or he may make 
either of these special pleas to any specification, pre­
senting reasons why he should not be tried on it. The 

1 See pa.~e ,17 1 posl. 
2G. o. No. 91, A. G. 0., 1881, and Oir. 66, W. D., 1908. 389th A. W. 
4 As to plea of autrefois acquit ill a. case in voh'ing both a civil and a mili­

tary offense, see Digest Opin. J. A. G., §§ 30G , 1036, and notes. 
65060'-14-3 
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burden of substantiating such pleas rests on the ac­
cused. Both sides should be heard, and the proceed­
ings under the plea recorded. If the plea in bar of 
trial be found valid, the court will report its decision 
to the convening authority and await further instruc­
tions; if, by the special plea, an issue is made, the 
cou,t is empowered to sustain or overrule the plea;' 
when a special plea is made and overruled, the accused 
will be required to plead to the general issue. 

8. A second enlistment in the service of the United 
States, when the first has not been fulfilled, is not void, 
but voidable at the option of the United States only; so 
that a man who, whilst serving under such a second 
enlistment, commits an offense, can not successfully 
plead the fraudulent character of his second enlistment 
in bar of trial. Pamgraph 132, Army Regulations, re~ 

lates to soldiers not charged with cl'ime who are dis­
covered to be deserters from the Navy or Marine Corps, 
and does not interpose. any obstacle to trial by court­
martial for offenses committed while in the military 
service. 

9. The stahLte of limitation (103d Article of War) is 
not pl'ohibitory as to jurisdiction,' but is properly a 
matter of defense, which, to be effective, must be 
pleaded and proved, or, in some express manner, taken 
advantage of on the evidence. 

ATTEXDANCE OF WITNESSES. 

Sec. 1. "The judge-advocate will summon the neces­
sary witnesses for the trial, but will not summon wit­
nesses at the expense of the Governmen t without the 
order of the court unless satisfied that their testimony 
is material and necessary." 3 

2. The accused is, in geneml, entitled to have all the 
material witnesses for his defense summoned; except 
when their testimony would ue merely cumulative, and 
evidently add nothing to the strength of his case. As 

1See page 20, Sec. V 1 anle j also, page 15;>, note 2, lJosl. 
2See Digest Opin. J. A. G.} §:3Z0, fllllluote. 
apar. 957, A. n. All witnesses foruoth the prosecution and the defense 

are summoned or subpoonaed by tile jUllge-advocate. 
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far as possible, he should be allowed a full and free de­
fense, as the least denial to him of any proper facility, 
opportunity, or latitude for it may serve to defeat the 
ends of justice. 

Sec. II. To procure the attendance of witnesses sta­
tioned or residing within the State, Territory, or Dis­
trict in which the court is ordered to sit, and to compel 
them to testify, etc., the judge-advocate will proceed as 
follows: 

1. Judge-advocates of courts-martial will, whenever 
it is possible, send subpcenas through militaTy channels.1 

In case a civilian witness duly subpcenaed before a gen­
eral court-martial refuses to appear or qualify as a wit­
ness, or to testify or produce documentary evidence, as 
required by law, he will at once be tendered or paid by 
the neaTest paymaster one day's fees and mileage for 
the journeys to and from the court, and will thereupon 
be again called upon to comply with the requirements 
of the law. The fees and mileage of civilian witnesses 
residing beyond the limits of the State, Tenitory, or 
District in which the court-martial is held will not be 
paid in advance, as such witnesses can not be punished 
if they refuse to obey the summons.' 

2. If the desired witness is a civilian, living near the 
post where the court is convened, duplicate subpcenas 3 

will be prepared, one of which will be served upon the 
witness by the judge-advocate or by any person in­
structed by him; if the residence of the witness wanted 
is not near the post, but still within the State, etc., the 
judge-advocate will send the duplicate subpcenas direct 
to the convening authority, requesting service of the 
same. 

3. Service on a civilian witness is made, under court­
martial practice, by a personal delivery of the subpcena 
to the witness; and proof of service by returning the 

'Par. 958, A. R. 
2See act of Congress approved l\Iarch 2, 1901, page 131, post, and par. 

1001, A. R. See, also, pa'!c 38, post, note l. 
3 For forms, see pages 172 and 173, post. 
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duplicate original to the juuge-advocate, indorsed as ex­
plained in the furm published on page 173, post. Any 
person may serve the subpCBna,' but the service 1m!st be 
personal. 

4. Shoulu. a civilian witness fail to appear 2 after due 
and reasonable notice, after having been served with a 
subpCBna, the juuge-advocate has power to issue the 
like process to compel him to ap~ear and testify which 
courts of criminal jurisdiction within tl~e State, Ter­
ritory, or District where such court shall be ordered to 
sit may lawfully issue. 3 This power also includes the 
power to execute such process through an officer, who 
shall be specially charged with its execution.' 

5. Whenever it becomes necessary to enforce the at­
tendance of a civilian witne,s, as provided in the pre­
ceding paragraph, the judge-advocate will issue a 
warrant of attachment' directing and delivering it for 
execution to an officer designated by the department 
commander for the purpose. He will also deliver to 
this officer the subpCBna, indo:rsed with affidavit of 
service (to be returned when the warrant is executed), 
and a certified copy of the order appointing the court­
martial. 

6. In executing such process it is lawful to use only 
such force as may be necessary to bring the witness 
before the court. Whenever force is actually required, 
the post commander nearest witness's residence will 
furnish a military detail sufficient to execute the pro­
cess." 

7. If, in executing this legal process, the officer de­
tailed for that purpose should be served with a writ of 
habeas corpus from any United States court, or by a 
United States judge, for the production of the witness, 

1 Par. 957, A. R. 
2 Such witness may also be prosecuted under act of Congress approved 

J\Iarch 2, 1901; see page 131, pont. 
3Sec. 1202, n. S. 
412 Opins. Atty. Gen., 501. 
5 For form, see page 174, post. 
'Par. 960, A. R_ 



ATTENDANCE OF WITNESSES. 37 

the writ will be promptly obeyed and "the person 
alleged to be illegally restrained of his liberty will be 
taken before the court from which the writ has issued, 
and a return made setting forth the reasons for his 
restraint. The officer upon whom such a writ is served 
will at once report, by telegraph, the fact of such service 
clireet to The Adjutant-Geneul of the Army and to the 
commanding general of the department. " 1 

8. If, however, the writ of habeas C01'PUS is issued by 
any State court (or a State judge) it will be the officer's 
duty to make respectful return, in writing, informing 
the court that he holus the person named in the writ by 
authority of the United States pursuant to a warrant of 
attachment issued under section 1202 of the Revised 
Statutes of the United States by a judge-advocate of a 
lawfully convened court-martial, and that the Supreme 
Court of the United States has decided that State courts 
and judges are without jurisdiction in such cases.' 

g, After having made the above return, it is the duty 
of the officer to obey the process of the United States, 
to hold the prisoner in custody under it, and to refuse 
obedience to the mandate or process of any other gov­
ernment. And, consequently. it is his duty not to take 
the prisoner. nor suffer him to be taken, before a State 
judge or court upon a writ of habeas corpus issued 
under State authority." 

10. "Every person not belonging to the Army of the 
United States who, being duly subpcenaed to appear as 
a witness before a general court-martial of the Army, 
willfully neglects or refuses to appear, or refuses to 
qualify as a witness or to testify or produce documentary 
eddence which such person mr.y have boen legally sub­
pCBnael1 to produce. ,;hall be deemed guilty of a misde­
meanor, for which such person shill be punished on 
information in the district court of the United States; 
and it shall be the duty of the -enited States district 

Par. 1000, A. H.. For gf'-neral form for r(~!ljrn, SPC page 190,p')sl. 
~ Pars. 1007 and 1008, A. R; For form for return, 5/;,,(' pa;;e ] 92, ]JO$t. 

3 See cases cited in " Form B," page HJ2, post. 

i 
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attorney, on the certification of the facts to him by the 
general court-martial, to file an information against 
and prosecute the person so offending, and the punish­
ment of such person, on conviction, shall be a fine of 
not more than five hundred dollars or imprisonment not 
to exceed six months, or both, at the discretion of the 
court: Provided, That this shall not apply to persons 
residing beyond the State, Territory, or District in 
which such general court-martial is held, and that the 
fees of such witness, and his mileage at the rates pro­
vided for witnesses in the United States district court 
for said State, Territory, or District shall be duly 
paid or tendered said witness, such amounts to be paid 
by the Pay Department of the Army out of the appro­
priation for compensation of witnesses: Provided, That 
no witness shall be compelled to incriminate 'himself or 
to answer any questions which may tend to incriminate 
or degrade him." 1 

11. If the attendance of a military witness, stationed 
at the post where the court is convened, is desired, and 
a formal notification is necessary, a summons in the 
form set out on page 169,post, will be transmitted to the 
witness through the post commander. If the military 
witness is stationed at another post the department 
commander will be requested to order the witness to 
attend. 

12. "Every person not belonging to the Army of the 
United States,~ who, in the Philippine Islands, being 

.duly subpcenaed to l:\,ppear therein as a witness before a 
general court-martial of said Army, willfully neglects 
or refuses to appear, or refuses to qualify as a witness 
or to testify or produce documentary evidence which 

1Act of Congress approved .March 2,1901, sec. 1, page 131, )lost. If nn 
officer w.lJo is charged with serving a 8ubprena pays the necessary fees and 
mileage to a witness, taking a receipt therefor, be is entitled to reimburse­
ment. (Cir. 38, A. G. 0., 1901.) 

2 Employees of the civil government of the Philippine Islands, paid from 
insular fu~dB of the Islands, are held not to be in tbe employ of the t:"niLed. 
States. (Dec. Compt. Tl·eas., Aug. 20, 1902; Cir. 45, A. G. 0., 1902.) 
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such person may have been legally subpcenaed to pro­
duce, shall be punished by a fine of not more than five 
hundred dollars, United States currency, or imprison­
ment not to exceed six months, or both, at the discretion 
of the court, and it shall be the duty of the proper 
fiscal or prosecuting officer, on the certification of the 
fact,~ to him by the general court-martial, to file in the 
proper court a complaint against and prosecute the per­
son so offending: Provided, That one dollar and fifty 
cents, United States currency, for each day's attend­
ance, and five cents, United States currency, per mile 
for going from his place of residence to the place of 
trial or hearing and five cents per mile for returning, 
shall be duly tendered to said witness: Provided fur­
ther, That no witness shall be compelled to incriminate 
himself or to answer any question which may tend to 
incriminate him." I 

13. With the consent of both parties the deposition of a 
military or civilian witness residing or stationed within 
the State, Territory, or District in which the court sits 
may be taken and read in evidence. 

Sec. III. To procure the testimony of witnesses sta­
tioned or residing without the State, etc., the following 
practice will be observed: 

1. A writ of attachment does not run beyond the 
State, Territory, or District in which the court-martial 
sits. The testimony of civilian witnesses residing be­
yond such State, Territory, or District will ordinarily 
be taken by deposition under the 91st Article of War; 
but this can not be done when it is necessary that they 
should be confronted with the accused. In such cases 
their testimony can only be taken on their voluntarily 
appearing before the court. 

The testimony of military witnesses stationed or re­
siding beyond 2 the State, Territory, or District in which 
the court sits will also ordinarily be taken by deposition. 

I Act of the Philippine Commission (No. 1130), dated April 28,1904; see 
also Cir. 45, A. G. 0., 1902. 

OSee page 175, note 2,posl. 
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2. The ,method of procednre' to obtain a deposition 1 

is as follows: 
The party, prosecutor or defendant, desiring the depo­

sition, submits to the court a list of interrogatories to 
be propounded to the absent witness; the opposite party 
then prepares and submits a list of cross-interrogatories, 
a reasonable time being allowed for this purpose; redi­
rect and recross-interrogatories are added, if desired; 
finally the court, having assented to the interrogatories 
thus submitted, adds such as, in its judgment, may be 
necessary to elucidate the whole of the witness's testi­
mony. 
, The interrogatories having been accepted by the court, 
the judge-advocate will, if the witness is a civilian, pre­
pare duplicate subpamas 2 requiring the witness to 
appear in person, at a time and place to be fixed by the 
officer, military or civil, who is to take the deposition. 
If the name of this officer is not known, the space for it 
will be left blank. 
, The judge-advocate will then send the interrogatories 
and subpamas and propel' account for civilian witness 3 

to the commandinggeneral of the department within 
the territorial limits of which the witness resides, with 
request that the deposition be secured, the required data 
llupplied in the account for civilian witness, and the 
post-office address given, so that the account may be 
certified by the judge-advocate and transmitted to the 
proper paymaster for payment. In the case of an 
officer or enlisted man serving at a place excepted from 
the jurisdiction of a department commander, the inter­
rogatories, subpamas, and account will be forwarded to 
The Adjutant-General of the Army. 

Depositions may also be taken before the assembling 
of the court-martial, on interrogatories and cross-inter­
rogatories or on reasonable notice, subject to exceptions 
when read in court. 

3. If the deposition of a military witness is required, 
Bubpamas will not be inclosed with the interrogatories, 
but the officer before whom the deposition is to be taken, 

1For form, see page 175, lJost. 2 For form, see page 173, post. 
'See forms 13 C llnd 13 B , Pay Department, pages 178 and 182, post. 
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or the officer who causes it to be taken, will direct the 
witness to appear at the proper time and place. 

4. Judge-advocates of departments and of courts-mar­
tial, and the trial officers of summary courts, are author­
ized to administer oaths and take depositions. I If none 
of these officers are available, any other Army officer 
may be designateu to see that the deposition is properly 
taken; 2 or the deposition may be referred to a notary 
public., or other civil officer empowered to administer 
oaths for general purposes (his name and official char­
acter being inserted in the designation), with request 
that he will take the deposition and return it with his 
certificate that it was duly maue and taken under oath. 
In either case, the oath must be administered and the 
jurat (i. e., the certificate that the deposition was" sub­
scribed and sworn to") subscribed by a civil officer em­
powered to administer oaths for general purposes. 

5. Persons before whom uepositions of civilian wit­
nesses are taken for use before courts-martial will be 
paid the fees allowed by the law of the place where the 
depositions are taken. 3 

6. Upon the return of the interrogatories and cieposi­
tion they will be submitted to the court hy the president 
or judge-advocate. The papers will then be properly 
marked. appended to the record, and referred to in the 
proceedings, where all action upon the subject neces­
sary for the information of the reviewing authority 
will be recorded. 

7. Upon the receipt of the deposition, the judge-advo­
cate will also complete and sign the ordinary" account 
for a civilian witness," 4 certifying that the witness duly 
attended as a witness at a certain time and place and 
duly gave his deposition before a certain official named, 
and then transmit the account to the proper paymaster 
with a copy of the order convening the court. 

1 Sec. 4, act of Jnly 2.7, lS9~; see G. O. 57, A. G. 0., 1892. 
2 An ofticcr so designated will, lJ(·fore serving the subpcena, complete it if 

necessary uy inserting tlIe name and otJicial designation of the notary (or 
otber officiallHlvillg authority to admilli:-.ter the oaths), before whom it is 
to be ta-lien and the date on which antI place where it is proposed to take it. 
\Vhell the deposition lias been duly taken, he will certify to tbis fact and. 
transmit it d .reet to the president of tbe court. 

'Cir. 12, A. G. 0., 1901. 
4 For forms, see pages 178 and 182, post 
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8. In capital cases (i. e., those in which the offense is 
punishable by death)l or in cases where the judge­
advocate can certify" that the interests of justice de­
mand that the witness shall testify in the presence of 
the court," the regular subpamas will be made out by 
the judge-advocate, certified to as above, if necessary, 
and transmitted to the department commander of the 
department where the court is convened, with a request 
that they be duly served on the witness, if a civilian. 
If the witness is in the military service the department 
commander will be requested to order him, or cause 
him to be ordered, to attend before the court. 

9. "An officer or enlisted man who receives a summons 
or subpcena to attend as a witness before any military 
court, board, civil court, or other competent tribunal, 
which is sitting beyond the limits of the department 
where he is serving, will, before starting to obey the 
same, forward it through the proper channel to his 
department commander, that necessary orders, or au­
thority to obey such process, may be given. In urgent 
cases, or when the public interest would be liable to 
suffer by delay, a post commander may authorize im­
mediate departure, reporting his action and the reasons 
therefor to the department commander." 2 

10. "Officers and enlisted men reporting as witnesses 
before a civil court should receive from the civil 
authorities the necessary expenses incurred in travel 
and attendance; neither mileage nor travel allowances 
will be paid in such cases by the War Department. 
If, however, it is absolutely necessary to furnish them 
transportation in kind to enable them to appear, as 
witnesses for the Government, before a civil court 
of the United States, an account of such expenditure, 
together with the evidence that they were properly sub­
pcenaed and did attend the court, will be forwarded to 
the War Department for presentation to the Department 
of Justice. Officers providing such transportation will 
notify the court, or the marshal thereof, that it was fur­
nished to enable the witnesses to perform the requisite 
journeys in obedience to the summons.'" 

1 In time of p3ace desertion is not a capital offense. 
2 Par. 959, .A.. R. 3 Id., 75. 
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FEES OF WITNESSES.' 

1. A civilian witness before a court-martial is entitled, 
upon his discharge, to receive from the judge-advocate 2 

a certificate, setting forth the fact of his having been 
summoned as a witness in the case, and the number of 
days of his attendance in that capacity before the court. 
To entitle a witness to the payment of fees, it is not 
essential that he should produce a formal subpcena, ad­
dressed to and complied with by him, or that he should 
have been formally summoned in the case. A strict 
observance, however, of section I, page 34, ante, would 
require the issue of formal subpcenas to witnesses on 
both sides, and it is the better practice for the judge­
advocate to cause such to be served in each instance.3 

2. "Civilians in the employ of the Government when 
traveling upon summons as witnesses before military 
courts are entitled to transportation in kind from their 
place of residence to .the place where the court is in 
session and return. If no transportation be furnished, 
they are entitled to reimbursement of the cost of travel 
actually performed by the shortest usually traveled 
route, including transfers to and from railway stations, 
at rates not exceeding 50 cents for each transfer, and 
the cost of a double berth in a sleeping car or steamer 
when an extra charge is made therefor. They are also 
entitled to reimbursement of the actual cost of meals 
and rooms at a rate not exceeding $3 per day for each 
day actually and unavoidably consumed in travel or in 
attendance upon the court under the order or summons. 
No allowance will be made to them when attendance 
upon court does not require them to leave their sta­
tions." 4 

1 "\Vhen the employment of experts is necessary in a trial by court-martial, 
the judge-advocate will appLy to the Secretary of 'Var for autllOrity to em­
ploy them and for a decision as to the compensation to Le paid them. 

2 Or the summary court officer if the witness uo before a summary court. 
:3 A civilian witness must be duly suIJpcellaed and tendered fees under the 

act of Congress approved l\larch 2, HI01, ill order to maintain the prosecu­
tion authorized by that act. See page 37, par. 10, ante• 

• Par. 999. A. R. 
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3. "A civilian, not in Government employ, duly sum­
moned to appear as a witness before a military court or 
at a place where his deposition is to be taken for use 
before such court, will receive $1.50 for each day of his 
actual attendance before such court or for the purpose 
of having his deposition taken, and 5 cents a mile for 
going from his place of residence to the place of trial or 
of the taking of his deposition, and 5 cents a mile for 
returning, except as follows: 1 

"(a) In Porto Rico and Cuba, he will receive $1.50 a 
day while in attendance as above stated, and fifteen 
cents for each mile necessarily traveled over stage line 
or by private conveyance, and 10 cents for each mile 
over any railway or steamship line. 

"(b) In Alaska, east of the one hundred and forty-first 
degree of west longitude, he willreeeive $2 a day while 
in attendance as above stated, and 10 cents a mile, and 
west of said degree M a day and 15 cents a mile. 

"ec) In the States of Wyoming, Montana, Washington, 
Oregon, California, Nevada, Idaho, Colorado, ani! Utah, 
and in the Territories of New Mexico and Arizuna, he 
will receive $3 a day for the time of actual attendance 
as above stated, and for the time necessarily occupied 
in going to and returning from the same, and 15 cents 
for each mile necessarily traveled over any stage line or 
by private conveyance, and 5 cents for each mile by any 
railway or steamship." 2 

4. "The charges for return journeys of witnesses will 
be made upon the basis of the actual charges allowed 
for travel to the court, and the enthe account thus 
completed will be paid upon discharge from attendance, 
without waiting for completion of return travel." 3 

5. "The items of expenditure authorized in para­
graphs 999 and 1000 (Army Regulations) will be set 
forth in detail and made a part of each voucher for 
reimbursement. No other items will be allowed. The 
certificate of the judge-advocate will be evidence of the 
fact and period of attendance and will be made upon the 
voucher." '" The correctness of the items as to civilians 

1 These rates a,pply to the Philippine Islands. See Oil'. 45 A. G. 0., 1902. 
:!Par. 1000, A. R. A civilian not in Government employ, when furnigbed 

transportation on transport or other Government conveyance, is entitled to 
57.142 per cellt of 5 cents per mile (equal to 2.81i7 cents per mile). (Comp 
Dec., Aug. 20, 1902, published in Ci,·. 45, A. G. 0., 1902.) 

• Par. 1002, A. R. <Id., 1003. 
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in Government employ will be attested by the affidavit 
of the witness, to be made when practicable before the 
judge-advocate. I 

7. "Compensation to civilians in or out of Govern­
ment employ for attendance upon civil courts is payable 
by the civil authorities." 2 

8. The fees of civilian witnesses, and the mileage of 
witnesses and fees of civil officers taking depositions, 
will be paid by the Pay Department. 

EXAMINATION OF 'VITNESSES. 

1. Witnesses .are usually examined apart from each 
other, no witness being allowed to he present during the 
examination of another who is calleu. before him. But 
this rule is not inflexible; it is in modern practice sub­
ject to the discretion of the court, nor is it ever so rig­
idly observed as to exclude the testimony of a person who 
has been present at the examination of other witnesses. 

2. Courts-martial follow in general, so far as apposite, 
the common-law rules of evidence 3 as observed by the 
United States courts in criminal cases, but they are not 
required by statute to do so, and a certain latitude in 
the introduction of evidence and the examination of 
witnesses, by an avoidance of technical and restrictive 
rules, is permissible when it is in the interest of the 
administration of military justice, but no witness shall 
be compelled to incriminate himself or to answer any 
question which may tend to incriminate or degrade him. < 
The accused at his own request, but not otherwise, is 
competent to testify. His failure to make such a re­
quest shall not create any presumption against him. 5 

3. While the proper and usual order and sequence of 
examination of witnesses is outlined in the" form for 
record of a General Court-Martial," page 146, post, the 

1 Par. 1003, A. R. 2 Id., 100~. 

3 Copies of any records or paIJ('.rs in the 'Val' Department 01" any of its 
bureaus, or at the lleadquarters of all arllly, corps, lli \'lSiOll, or brigade, or of 
a territoriul dhision or departll1eur. if alltltenticate(l by the impres:::'l'd /'tarnp 
of the bureau or office of the War Dt·partlllcnt, orof the hea'lquartelshaving 
custody of tbeol'iginals (e.g., • t'l'he Adjlltant-Gelleral'sOfficc, Oftkial (1ujJ)''') I 
may be admitted ill eYidencc "quaIl.\" with the ol'ill:inaJs thereof befule any 
military conrt, commissioll or lILlard, or ill any udlllinistra[ive matter under 
the War Department. (G. I. JV~. A. G. O. 1!/U8.) As to disposition of 
originals loaned for use, see G. O. :-12, "'. n'l l!/O!J. 

4Act of Congress approved March 2, 1901, sec. 1, page 131,post. See also 
Cir. 11, W. D., 1909. "20 U. S. Stats., 30. 
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court may, in the interest of truth and justice, call or 
recall witnesses, or permit their recall at any stage of 
the proceedings; it may permit material testimony to 

.be introduced by either party quite out of its regular 
order and place, or permit a case once closed by either 
or both sides to be reopened for the introduction of 
testimony previously omitted, if convinced that such 
testimony is so material that its omission would leave 
the investigation incomplete. In all such cases both 
parties must be present, and any testimony thus received 
would be subject to cross-examination and rebuttal by 
the party to whom it may be adverse. 

4. Affidavits taken ex parte and not as depositions 
under the 91st Article of War are in no case admissible 
as evidence unless expressly consented to by the accused 
with full knowledge of his rights. 

5. The accused, in addition to his own testimony, or 
where he has not testified, may make a verbal or written 
statement as to the case. The statement should not be 
sworn to, and if sworn to should not be received as evi­
dence by the court. 

FINDINGS. 

1. The findings of the court will be governed by the 
evidence considered in connection with the pleas. The 
finding upon the charge should be consistent with that 
upon the specification. 

2. The accusedmay be found guilty of parts of thespeci­
fication, not guilty of the remainder, and then, if the sped­
fication still supports the charge, guilty of the charge. 

3. If the evidence proves the commission of an offense 
less in degree than that specified, yet kindred to it, the 
court may except words of the specification, substitute 
others instead, pronounce the guilt and innocence of the 
substituted and excepted words, respectively, and then 
find the accused not guilty of the charge but guilty of 
the lesser kindred offense. Of this form of verdict the 
most familiar is the finding of guilty of absence with­
out leave under a charge of desertion. In such a case, 
in its finding of guilty upon the specification, the court 
should in terms except the words " did desert, " and "in 
desertion," and substitute therefor, respectively, the 
words" did absent himself without leave from," and 
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"without leave." The finding upon the charge should 
regularly be "not guilty, but guilty of absence without 
leave, in violation of the 32d Article of War." I 

4. Another legal and now common form of finding is 
where an accused is charged with a specific offense, 
made punishable by an Article of War, other than the 
62d, and the court is of the opinion that, while the 
material allegations in the specification are proved, they 
do not fully sustain the charge as laid, but do clearly 
establish a breach of military discipline; in this case the 
accused may properly be found guilty of the specifica­
tion, and not guilty of the charge, but guilty of "con­
duct to the prejudice of good order and military 
discipline." It should be remembered, however, that 
the court can not in its finding legally substitute the 62d 
Article of War for any other, unless the proof fails to 
substantiate the specification under the original charge. 
The reverse of this form of finding has never been sanc­
tioned. Thus where a charge is laid under the general 
article, a finding under any other article, or, where a 
charge is laid under a specific article, a finding under 
any other specific article, would be illegal. 

5. In a case of virtual acquittal, to use the term 
" guilty" is improper; the correct expression is, " find 
the facts as charged, but attach no criminality thereto." 
"Guilty" should be employed only when the accused 
has been convicted of a crime deserving punishment. 

PREVIOUS CONVICTIONS.' 

1. Whenever a soldier is convicted of an offense for 
which a discretionary punishment is authorized, the 

1 It is beyond the power of a revi(~wing oll'icer to cbange a finding by his 
own action. 1'hus where, ill a case of desertion, the reyjewing authority 
approved" so much only of the finding of guilty of descrtioll as convicted 
the accused of ausence witbout lea,'('," it was held tbat he thus suostituted 
a finding of his own for that of the court, and that his action was unau­
thorized. 

2 By "pre,'ious conviction" is meant a conviction where the sentence 
has been approved by competent authority. This refers to all trials except 
where the only officer present sits as a summary court, when no approval 
of the sentence is required by law. 
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court will receive evidence of previous convictions, if 
there be any; such evidence being limited, except as 
provided in sec. 5, page 59, post, to previous convictior.s 
by courts-martial! of an offense or offenses within one 
year preceding the date of any offense charged and dur­
ing the current enlistment. General, regimental, and 
garrison courts-martial will, after a finding of guilty, 
be opened fer the purpose of ascertaining whether thero 
is such evidence and, if so, of receiving it? These courts 
will consider only such evidence of previous convictions 
as is referred to them by the convening authority. 

2. Previous convictions by courts-martial must be 
proved by the records of previous trials and convictions, 
or by duly authenticated copies of such records, or by 
duly authenticated copies of the orders promulgating 
such trials.' The usual evidence of previous convictions 
by summary court is the copy of a summary court 
record furnished to company and other commanders, as 
required by paragraph 965, Army Regulations, or one 
furnished fol' the purpose and certified to be a true 
copy by the commanding officer or adjutant (at the 
headquarters where the original record of the summary 
eourt which tried the case is kept). When the proof 
produced is the copy furnished to the company or other 
commander, it will be returned to him and a copy of it 
attaehed to the record.' 

3. The previous convictions are not limited to those 
for offenses similar to the one for which the accused is 
on trial. The object is "to see if the prisoner is an old 
offender, and therefore less entitled to lenieney than if 
on trial for his first offense." This information might 
not be fully obtained if evidence of previous convictiolJ~ 

of similar offenses only were laid before the court. It 
has no bearing upon the question of guilt of the par­
tieular charge on trial, but only upon the amount and 

1The introunction of evidence of COllyictions by civil courts is not 
all t horized. 

2 Executiyo oruer of Noy. 25, 1908, page 58, Art. III, sec. 2, post. 
a [d. ,.l)age 58, Art. I I " seC 1, lJOst. 
-i Pur. 971, A. IL, and" lLlstructions' I on Summary Court Bocard., pago 

160, post. 
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kind of punishment to be awarded, and to this end it is 
proper that. all previous convictions should be known. 

PUNISIDIENT. 

1. Punishment, under the Articles of War, is either 
fixed or is left to the discretion of a court-martial. If 
'the punishment is prescribed in the article violated, any 
other punishment than that prescribed is illegal. Before 
pronouncing sentence, the court should, therefore, in 
case of any uncertainty, examine the article violated to 
see what punishment may be legally awarded, and in 
awarding punishment it should be remembered that 
the proper amount of punishment is the least by which 
discipline can be efficiently maintained. 

2. For (~tficers, the legal punishments by courts­
martial, depending on the nature of the offense, are 
death, dismissal,' suspension from rank, command, or 
t1uty, with or without loss of payor part of pay, loss of 
rank, imprisonment, fine or forfeiture of pay, repri ­
mand, and confinement to limits of post or reservation. 

3. For wldiers, the legal punishments, depending on 
the character of the offense and the jurisdiction of the 
court, are, death, confinement,! confinement on bread­
and-water diet, solitary confinement, hard labor, ball 
and chain, forfeiture of pay and allowances, dishonor­
able discharge from service,' for first-class privates re­
duction to second-class privates, and reprimand; for 
noncommissioned officers, reduction to the ranks also." 
and for" candidates for promotion," deprivation of all 
rights and privileges arising from a certificate of 
eligibility. 1 

4. "No person in the military service shall be pun­
ished hy flogging, or by branding, marking, or tattooing 
on the body." , 

1 Confinement withont bard labor should never be imposed. 
2 A dishonorable di~cbarge is lUl entire expulsion from the Army and 

covers all unexpired ellli~tments. 

3" Post noncommissioned staff officers and hospital sergeants (1st class), 
though liaLle to discharge for illetliciency or misconduct, will not be re­
duced." (Pars. 102 and 142l:i 1 A. n.) 

4 Act of July 30, 1892; see G. O. 79, A. G. 0., 1892 . 
• 98th	 A. W.
 

65060 0 -14--4
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5. Military prisoners will not be punished by being 
required to carry a heavy log. Some other punishment 
can be found equally effective and not open to the 
objections urged against this method. 

6. Punishment by ball and chain will be imposed only 
in extreme cases. l 

7. "Sentences imposing tours of guard duty are for­
bicUen." l 

8. Solitary confinement, or confinement on bread-and­
water diet, shall not exceed fourteen days at a time, nor 
be again enforced until a period of fourteen days has 
elapsed. Nor shall such confinement exceed eighty· four 
days in anyone year." 

9. A court-martial can direct a forfeiture only in favor 
of the United States, and can not assign the pay of a 
soldier to any other person; nor can a soldier be required 
to receipt for money paid without his consent. 

10. If a soldier be brought to trial for absence without 
leave and convicted, or for desertion and is convicted 
of absence without leave only, the soldier will be 
charged with the expense oj tTCmspoTtation of himself 
and guard to his proper station. It is not necessary for 
the court to include this charge in its sentence. The 
company commander will make the charge without the 
action of the court. 4 

11. "If a soldier be brought to trial under a charge 
of desertion and acquitted, or convicted of absence 
without leave only, any amount paid' as a reward for 
his arrest will not be stopped against his pay unless, in 
case of conviction of absence without leave, the sen­
tence of the court shall so direct. The sentence in such 
case should direct the charge to take the form of a stop­
page, not a forfeiture, thus allowing the amounts to be 
credited as a reimbursement." 5 

1 See page 70, pal'. 3, post. 3 S(~e page 60, post. 
2 Par. 973, A. H. <i Pur. 1:2.6, A. R. 
fI Par. 127, A. R. This paragraph is not affected by the order of the Presi­

dent prescribing the limit of punishment. See page 53, post, note. 
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12. "No person in the military service shall, under 
the sentence of a court-martial, be punished by confine­
ment in a penitentiary, unless the offense of which he 
may be convicted would, by some statute of the United 
States, or by some statute of the State, Territory, or Dis­
trict in which such offense may be committed, or by 
the common law, as the same exists in such State, 
Territory, or District, subject such convict to such 
punishment." 1 

13. The 97th Article of War limits the discretion of 
the court only as "to imprisonment in the peniten­
tiary, and it has been nowhere provided that the pun­
ishment may not in other respects be greater than the 
civil courts could inflict.'" Notwithstanding this, a 
court-martial should properly consult the statute gov­
erning the civil courts, in order to determine a reason­
able measure of punishment for the offense. 

14. The most common offenses punishable by confine­
ment ina penitentiary are those mentioned in Article 
60, and robbery, grand larceny, embezzlement, forgery, 
burglary, arson, mayhem, manslaughter, assault with 
intent to kill, rape, or assault with intent to commit 
rape. Any of these offenses, when committed to the 
prejudice of good order and military discipline, either 
in time of peace or war, are punishable as stated. 

MAXIMUM LIMITS OF PUNISHMENT.3 

The act of September 27,1890, provides: "That when· 
ever by any of the Articles of War for the government 
of the Army the punishment on conviction of any mili­

197th A. 'v. The Philippine Islands are construed to be a Territory within 
the meaning of the Articles of \\Tal'. 

2 Ex pa,·te !\lason, 105 U. S., 696. See G. O. 61, A. G. 0., 1882. 
3 These limits apply to the pnnishment of enlisted men only, 183 U. S., 365. 
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tary offense is left to the discretion of the court-martial, 
the pnnishment therefor shall not, in time of peace, be 
in excess of a limit which the President may prescribe." 

The last order of the President prescribing limits of 
punishment is as follows: 

EXECUTIVE ORDER. 

The Executive Order, dated June 12, 1905, establish­
ing limits of punishment for enlisted men of the Army, 
under an act of Congress approved September 27,1890, 
and which was published in General Orders, No.96, 
War Department,Washington, June 19, 1905,is amended 
so as to prescribe, for time of peace, as follows:! 

ARTICLE 1. 

In all cases of desertion the sentence may include dis­
honorable discharge and forfeiture of pay and allow­
ances. 

SECTION 1. Subject to the modifications authorized in 
section 2 of this article, the maximum limit of the term 
of confinement (at hard labor) for desertion committed 
in time of peace shall be three (3) years. 

SEC. 2. The foregoing limitations are subject to modi­
fication under the following conditions: 

(a) The punishment of a deserter may be increased 
by one year of confinement at hard labor in considera­
tion of each previous conviction of desertion. 

(b) The punishment for desertion when joined in by 
two or more soldiers in the execution of a conspiracy, or 
for desertion in the presence of an outbreak of Indians 
or of any unlawful assemblage which the troops may 
be opposing, shall not exceed dishonorable discharge, 
forfeiture of all pay and allowances, and confinement 
at hard labor for five years. 

1 This order is pUblished in G. O. 204, War Dept., December 15, 1908. 
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ARTICLE II. 

Except as herein otherwise indicated, punishments 
shall not exceed the limits prescribed in the following 
table: 

____O_ff_O_"_,O_'_' L_i_lU_i_t,_of_pu_n_i_,_h_lU_o_n_t, _I 
UXDER 17TH AUTICI.E OF I

,rAU. 
Sellinghorseorarms,orboth_ 

Selling accouterments or 
clothing. 

\ 

Losing or spoiling horse or 
arms through ucglect. 

Losing or Epoiling accouter­
ments or clothing tbl'Oug;h 
neglect. 

U~IH:R 20"1'11 A RTICLE OF 
WAIL 

Behaving Limself with dis­
.cspect to hi..,; commanding­
otticer. 

U~DER 24TH ARTICLE OF 
WAR, 

RC'fU:::111 to ouey or using vio­
Il·nce to oJliccr 01' llOIl~ 

cOlllmissioned officer wbile. 
qUC'lIing- quarrels or dis­
urders_ 

LTXDF..R 321l A RTlCU: OF 
\Lut. 

Absence withollt leave 1_ 
For not more than six 

houl's. 

For more than six to 
twenty-four hOlll'S, in­
clusi,'c. 

}i'or more thnn OIle to 
ten ai.l)'s, inclusi \'e. 

Dishonorable discharge, fOl"feitnre of all pay 
filii} allowance:'), !lilt! confinement at bard 
Jahol' fIll' tllrt'(=' year:,. 

DishoHomlde di:;;c1J<ll'gc. forfeiture of all pay 
aud allowallce:>., Hlld cuufiucwelJt at bard 
labor fllt' Olle )'(':11'. 

Six JIlollth.-.;' cOllfiul'JlH'llt at hard lauor awl 
forl'eitlli'e of &10 IJt'r IllOlith for tl:.e SOlIllO 
pcriull; fOI" nOllcolllllli~siulled oaicer, reduc­
tion in addltiull tllen·to. 

TIl ree 111011 ths' cOllflll('!lll'nt at bard labor anel 
forfeiture of $tU IW]' IlIoutb. fOI" tue same 
periodj for Il01H:Ollllllissioned atlicer, reduc­
tion ill audition thel'~to. 

Six months' confinement at hard bbor anrI 
fOl'feirnro of $1O IW'· mouth for tile salJle 
period; fOI" lIo11C:ommissioned oJtker , redne· 
tioll in addition thereto. 

Di..;;llOnoraLle discharge, wit_b forfeiture of all 
1my anti allowallces <lull confinement at 
lIard lauor for two years. 

Forfeiture of $2:; corporal, 53; sergeant, SHj 
1st sergeaut or nOllcolllllli::;sioneu oUicer of 
big"ber graue, 8;'). 

Forfeiture of S:-l; corporal, ~6; Fj('rgeant, ~7; 

1st :,>ent(';lllt 01' 1l0llC0l111llil:isioued oUicer uf 
Lig;h('l~ grad"" $10. 

ForfeitiJl'C of &10 ,1I1rl tr'n da:rs' confinement 
at lHlrd hlbor, fl)I" IIOIlCOllllUissiuued oHicel"; 
reduction ill (ldditillil tliureto. 

Dishonor,Lule di.";l'h'll"ge nlld forfeitnre of all 
pay and allow,lllet'~ awl six lllOllthti' COll­
finement at IHln.l labor. 

1 Upon trial for desertion and conyictioll of absence \\'ithollt leave only, 
the court lUll)", in addition to tbe limit ll!'('scril,(-d for such absence, award a 
~toPI>age of the amount paid ai; re\yard for the apprehension and deli\'cl',}' of 
the accused to tho lllilitars authorities. See par. 11, page 50, allte. 
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Offenses. 

UNDER 33D ARTICLE OF
 
WAR.
 

Failure to repair at the time 
fixed, to tile place appoint. 
ed, etc. ­

For reveille or retreat 
roll call aud 11 p. m. 
inspection. 

For assembly of guard 
detail. 

For guard mounUnp; (by 
musician detailed for 
guard). 

For guard mounting (by 
musici,lll not detailed 
for g-uard). 

For nssembl,r of fatiguo 
detail.

For parade _ 
For inspection and mus­

ter, weekly or monUlIy 
inspection.

For target practice _ 
For drill w _ 

For stable duty _ 
For at111etic exel'cises _ 
For post school _ 

UNDER 38TH ARTICLE OF
 
WAR.
 

Found drunk-
On guard _ 

On duty as head cook _ 
On extra or special duty_' 
At formation of compaDJ 

for drill or on drill. 
At target practice _ 
At formation of company 

for dress parade 01' Oil 
dress parade. 

At reveil1e or retreat roll 
call. 

At inspection and mus­
ter, weekly Ot' mOlltb­
ly inspection. 

At inspection of com­
pany guard detail or at 
gnard mounting.

At staule duty _ 
On fatigue _ 

Limits of punisbment. 

Forfeiture of $1; corporal, $2; sergeant, $3; 
1st sergeant, $4. 

)ForfeitUre of $5; corporal, $8; sergeaut, $10. 

Forfeiture of $2; corporal, $3; sergeant, $5. 

Six months' confinement at hard labor and 
forfeiture of $10 pel' month for the sarnA 
period; for noncommissioned officer, reduc­
tion in addition thereto. 

Forfeiture of $20. 

Forfeiture of$12; for noncommissioned OffiCE r 
reduction and forfeiture of $20. 
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OffNlses. 

UXDRR 40TH ARTlCLF, Of
,rAR. 

QUitting glHtrlL 

UNDER 51sT ARTICLE OF 

'VAR. 

Limits of IHlllishlllent. 

Six months' confinement Ht hard labor and 
forfeituru of S10 per month for t~lC sallle 
period; for noncommissioned oJliccr, rcduc~ 
tion in additioD tlleI'cto. 

Persuading soldiers to desert- Dishonorable discharge, forfeiture of all pay 
aiid allowances, null one year's confinement 
at l.l<UU lauor. 

U~DlmGOTlI.·\n'l'lCr.EOF'VAn_ Di.~honorable dischal'~(', forfeiture of all pay 

UNDER 620 ARTI('f,E OF 
'\"AIL 

lUanslallghter 

Assault, with intent to kiIl __ 

Burglary 

Forgery 

P.erjury . 

:False swearillg 

HObber.r 

Larceny or cmlJez7.lement of I 
propertyl-

Of the value of more thau 
$100. 

Of the ,""Iue of $100 or 
less and more tlJan :350. 

Of the yalue of $50 or less 
and more than $10. 

Of the value of $20 or less 

and allow,lllCC:->, and rutH years' confinement 
at hanllaiJor. 

Dishonorable discharge, forfeiture of all pay 
and allowallces, alld t('!l Jeal·~l confinement 
at lu.trtllclbur. 

Dishollornl,le djschal'~C', forf(-'iturc of all pay 
anu :.dlo\\"(\I1(;('s, and ten years' cOllfinelllcllt 
at b;ll'd J:(uor 

Di,ihouoralJlc discharge, forfGitnre of all pay 
antI allowallc('i, and SCVCll yt>a1':;' cOllfiue­
IlH'ut at hal'll labul" 

DbhonoralJlc di~chan:re) fOI'ft'iture of all pay 
and allowances, UllU [uIll" .Yt'ars' COIIIiI.lt'lllcut 
at lwrd lntJor. 

Dbbolloralde di~('bar~c, forfeiture cf all pay 
awl :t1JowHnCl!S, aud four years' COlI fill elll('1l t 
at hard 1:.Iuo1'. 

1 Di:5})oTlorablc discbar.~(', forfeiture of all !Jay 
uHd allowances, alllll \\'0 years' COUfiUCIlH'llt 
at bal"d );(IJol'. 

\ Dbhullorable discbar~e, forfeiture of all pay 
a:1l1 allowances, and seven sears' COllllIlC­
lIlent at Lard Jabor. 

Dishonorable disch'(\rgc, forfeiture of all par 
anJ. allowances, aud four years' confinement 
at hard lallaI'. 

Di ..;;houoraLlt:: di~eban~{', fl)]'feitlln~ of all pay 
anu allU\\"HlICl'lj, allu three y~ars' conflne-
JlWllt at hal'd \;L!)(II'. • 

DbllOnOl'alJle di"cuar.ge, fOIft'iture of all pay 
l.llld allowances, aut! two years' cOllfinement 
at hard. labur. 

Db-hollorahle discharge, forfeiture of all }Jay 
ilwl allon-alltl'5, allll aue :reur's COlJfinCllll'llt 
at lHUd lauor. 

1 In specifications to charges of larceny or embezzlement the value of the 
property shall lJe slaled. 
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Limit8 of pnnishment.Offenses. 

UNDER 62D ARTICLE OF
 
WAR-Con tinned.
 

Fraudulent enlistment, pro~ 
eu red by fillse represen tn.­
tion or canccalrnellt of a 
fact in regard to a prior 
enlistment OL' diseharge, or 
in regard to cOllyietion of 
a civil or lllilitary crime. 

Fraudulent enlistment, other 
cases of. 

Disobedience of orders, in­
vol ving willful defiance of 
the authority of a noncom­
missioned officer in the 
execution of his aniee. 

Using threatening or insult ­
ing language or behaving 
in an insnLorc1inate man­
DCI' to a noucommissiollcd 
officer wbile in the execu­
tion of his office. 

Absence from fatigue duty _ 
Absence frolll extra or special 

duty. 
Absence from duty as com­

pany 1 general mess, or hos· 
pit.al head cook. 

Introducing liquor into post, 
camp, or quat'tel's in viola­
tion of standing orders. 

Drunkenness at post or ill
 
quarters.
 

Drunkenness and disorderly 
conduct, causing tlJe of­
fender's arrest and cOln'ic­
tion by civil anthorities at 
a place within ten miles of 
his station. 

Noisy or disorderly conduct 
in qnarters. 

DL"Unk and disorderly in post 
or fJuartcl's. 

Abuse by 1l0ncommissioneJ. 
officer of Ilis authority over 
an inferior. 

Noncommissioned officer en­
couraging gambling-. 

Noncommissioued 0 f f ice l' 
making false report, 

Sentinel allowing a prisonel' 
under his charge to escupe 
through neglect. 

Sentinel willfully Buffering 
prisoner under hiB chat·ge 
to escape. 

Dishonorable discharge, forfeiture ·of all pay 
and allowances, and confinement at hard 
labor for one year. 

Dishonorable discharge, forfeiture of all pay 
and allowances, and confinement at hart! 
lubor for six montlls. 

Six months' confinement at hard labor aIHl 
forfeiture of $10 per mouth for the same 
pel'iOlI; for noncollll1lissioncd oHiccr, reduc­
tion in addition thcreto. 

Two months' confinement at banI labor alld 
forfeiture of $10 pel' month for tlle saIlle 
period; for noncolllmissioned officer, reduc­
tion in addition tbereto. 

Forfeiture of $4; corporal, $5; sergeant, $U. 
Forfeiture of$4; corporal, $5; sergeant, $ll. 

Forfeiture of $10. 

Forfeiture of $3; fOl' noncommissioned ofli­
cer, reduction and forfeiture of $5. 

Forfeitnre of $3; for noncollllllissioncd olli­
cer, reduction and forfeiture of $5. 

Forfeiture of $10 and seven days' confine­
ment at bard laLor; for noncommissioned 
officer, reduction anel forfeiture of $12. 

Forfeiture of $-1; corporal, $7; sergeant, $10. 

Forfeiture of $7; for noncommissioned otli~ 
eel', reduction anti forfeiture of S1O. 

Reduction, tlJl"ce montbs' eonfillcmcllt at 
hard labor, alld forfeitul'e of SID pernlOlltl.1 
fur the S<lllle }wriud. 

Hcduction and forfeiture of ~;j. 

Reduction, forfeiture of ~R, RmI teu days' 
cOIl1illl~lllelltat banI labo!'. 

Six mOlltbs' cOIl'fillelllcllt at hlUd labor alld 
forfeiture of $10 per month for the same 
period. 

DisholloraLlo dischurge, forfeitul'e of all pay 
and aUo""-:lllces, and one year's confine­
ment at hard labor. 
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Offenses. 

UNDER 62IJ ARTICLE OF 
\VAR-Continued.. 

Sentinel allowing u. prisoner 
under his charge to obtain 
liquor. 

Sentinel or member of guard 
drinking liquor with pris­
oners. 

Disrespect or a.ffront to a sen­
tincl. 

Uesisting or disobeying sen­
tinel in lawful execution 
of his duty. 

l.ewd or indecent exposule 
of per~on. 

Committing nuisance in 01 

auout quarters. 
Breach of arre~t in quarterS __ 

Limits of punishment. 

Two months' confinement at hard labor and 
forfeiture of $10 per month for the same 
period. 

Two months' confinement at hard labor amI 
furfeituro of $10 per month for the RalllC 
period. 

rrwo months' confinement at hard labor and 
forfeiture of $10 per month for the same 
period; for noncommissioned officer, reduc­
tion in addition thereto. 

Six months' cunfinement at hard labor and 
forfeiture of $10 pel' month for thl;\ same 
period; for noncommissioned. officer, reduc­
tion in addition thereto. 

}''l'hleC months' confinement at hard labor and 
forfeiture of $10 pel' month for the same 
peliodj for 1l0ncommh;:;lOnedofficer, reduc-

I hon in addItIOn tbelcto. 
1 One month's confinement at hard labor and 

forfeiture of $10; for noncommissioned. 
officer, lecluction in additlOn thereto. 

1 

ARTICLE III. 

The introduction and use of evidence of previous con­
victions is subject to the following regulations: 

SECTION 1. Such evidence shall be limited, except as 
provided in section 5 of this article, to previous convic-

EXECUTIVE ORDEIL 

The Executive 01'1.1131' dated Noyember 25, 1908, establishing limits of 
punisbment for enlisted men of the Army, untIer Act of Congress approved 
September 27,1890, which order was published in General Orders No. 204, 
\Val' Department, DecembeL' 15, IDO~, is amended by adding thereto maxi­
mum limits for certain offenses committed by military prisoners beld in 
confinement uuder scntences involving dishonorable Jischarge, as follows: 

i 
Offenses. I Limits of punishmen t. 

----;:e~;2d Ar:le oj-;Var. -I-~-------_· 
(a) Attempt to escape ----·----i Sifab:~ntbs' confinement at hard 

(b) Conspiring with others toescape__ i Six months' confinement at hard 
I labor. 

(c)	 Escape from sentry or guard or lOne yearls confinement at hard 
from place of confinement or 1 labor. 
while OIl parole. I 

Will. H. TAFT. 
TIlE "T H1TE HOUSE, Mm'ch 3, 1910. 
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tions by court-martial of an offense or offenses within 
one year preceding the date of commission of any 
offense charged and during the current enlistment. 
These convictions must. be proved by the records of 
previous trials and convictions, or by duly authenticated 
copies of such records, or by duly authenticated copies 
of the orders promulgating such trials and convictions. 
Charges forwarded to the authority competent to order 
a general court-martial, or submitted to a summary, 
garrison, or regimental court-martial, must be accom­
panied by the proper evidence of previous convictions. 

SEC. 2. Whenever a soldier is convicted of an offense 
for which a discretionary punishment is authorized, the 
court will receive evidence of previous convictions (see 
section 1 of this article) ,if there be any. General, regi­
mental, and garrison courts-martial will, after a finding 
of guilty, be opened for the purpose of ascertaining 
whether there is such evidence and, if so, of receiving it. 

SEC. 3. Previous convictions in connection with in­
ferior court offenses.-When a soldier is convicted of an 
offense the punibhment for which under Article II of 
this order or the custom of the service does not exceed 
three months' confinement at hard labor and forfeiture 
of three months' pay, the punishment so authorized 
may, upon proof of previous convictions (see section 1 
of this article) be increased one-half for each of such 
convictions up to the limit of three months' confinement 
at hard labor and forfeiture of three months' pay, and, 
for noncommissioned officer or first-class private, re­
duction in addition thereto. In case of a soldier whose 
total length of service does not exceed one year, upon 
proof of five or more of such convictions. if the total 
of the sentences, substitutions considered (see Article 
VII), equals or exceeds forfeiture of $50 or confinement 
at hard labor for 100 days, the limit of punishment 
shall be dishonorable discharge, forfeiture of all pay 
and allowances, and confinement at hard labor for 
three months; but in cases where the length of service 
exceeds one year, the limit of punishment shall be as 
jnst stated upon proof of five or more previous convic­
tions, whatever the character of the sentences may 
have been, but if dishonorable discharge be not ad­
judged, the limit shall be three months' confinement at 
hard labor and forfeiture of three months' pay, and, 
for a noncommissioned officer or first-class private, 
reduction in addition thereto. 

SEC. 4. Previous convictions in connection with gen­
eral court-martial offenses.-When the conviction is for 



LIMITS OF PUNISHMENT. 59 

an offense punishable under Article II of this order or 
the custom of the service with a greater punishment 
than three months' confinement at hard labor and for­
feiture of three months' pay, such punishment shall not 
be increased by reason of p"evious convictions, except 
as hereinafter specified; bn t evidence of those described 
in section 1 of this artide will be sllbmitted to the court 
to aid it to determine upon the proper measure of pun­
ishment subject to the limit already authorized. In the 
case of a soldier whose total length of service does not 
exceed one year, upon proof of five or more of such con­
victions. if the total of the sentences, substitutions con­
sidered (see Article VII), equals or exceeds forfeiture 
of $,30 or confinement at hard labor for 100 days, the 
court may, if the authorized limit does not include dis­
honorable discharge, adjudge dishonorable discharge 
and forfei ture of all pay and allowances with the author­
izedconfinement; butin cases where the length of service 
exceeds one year, the limit of punishment shall be as just 
stated, upon proof of five or more previous convictions, 
whatever the character of the sentences may have b8en. 

SEC. 5. On a conviction of desertion evidence of con­
victions of previous desertions may abo be introduced, 
irrespective of the enlistment or of the period which 
may have elapsed since such conviction 01' convictions. 

SEC. 6. When a noncommissioned officer is convicted 
of an offense not punishable with reduction, he may, 
upon proof of one previous conviction within the pre­
scribed period (see section 1of this article), be sentenced 
to reduction in addition to the punishment already 
authorized. 

SEC. 7. First-class privates may be reduced to second­
class privates in all cases where for like offenses on the 
part of noncommissioned officers their reduction in 
grade is now authorized. 

ARTICLE IV. 

When a soldier shall, on one arraignment, be con­
victed of two or more offenses, none of which is punish­
able under Article II of this order or the custom of the 
service with dishonorable discharge, but the aggregate 
term of confinement for which, as specified in said 
article, may exceed six months, dishonorable discharge 
with forfeiture of pay and allowances may be awarded 
in addition to the authorized confinement. 
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ARTICLE V. 

If, in any case where the limit of punishment is dis­
honorable discharge, forfeiture of an pay and allow­
ances, and confinement at hard labor for a stated 
number of months, dishonorable discharge be not ad­
judged, the limit of forfeiture shall be all pay due and to 
become due during the prescribed limit of confinement. 

ARTICLE VI. 

This order prescribes the maximum limit of punish­
ment for the offenses named, and this limit is intended 
for those cases in which the severest punishment should 
be awarded. In other cases the punishment should be 
graded down according to the extenuating circum­
stances. Offenses not herein provided for remain pun­
ishable as authorized by the Articles of War and the 
cnstom of the service. 

ARTICLE VII. 

Substitutions for punishment named in Article II of 
this order are authorized at the discretion of the courts 
at the following rates: 

Two days' confinement at hard labor for one dollar 
forfeiture, or the reverse; one day's solitary confine­
ment on bread and water diet for two days' confinement 
at hard labor or for one dollar forfeiture; provided that 
a noncommissioned officer not sentenced to reduction 
shall not be subject to confinement; I and provided that 
solitary confinement shall not exceedfonrteen daysat one 
time, nor be repeated until fourteen days have elapsed, 
and shall not exceed eighty-four days in one year. 

This order shall become operative in the United States 
and contiguous Territories thirty days after its date, 
and elsewhere within the jurisdiction of the United 
States sixty days from its date. 

THEODORE ROOSEVELT. 
THE WHITE HOUSE, 

November 25,1908. 

SENTENCE.' 

1. When in any case the punishment is, by the Arti­
cles of War, left to the discretion of the court-martial, 

] Forfeiture ma.y be substituted for the confinement in the prescribed 
limit. 

2 For forms for sentences see page 170, post. 
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the court will, before proceeding to award the punish­
ment. ascertain whether a limit has been fixed by the 
foregoing executive order. l Those members desiring to 
propose a sentence usually write it on a slip of paper 
and hand it to the president. The president reads the 
proposed sentences to the court and the members vote 
on them in order, beginning with the lightest, until a 
majority agree upon a sentence. In a case where a pun­
ishment is fixed, the memb8rs vote upon a sentence 
awarding this punishment. Upon a death sentence 
two-thirds of the members must concur (the record so 
explicitly stating), and no person can be sentenced to 
de~th except in cases expressly mentioned in the Arti­
cles of War, or in section 1343, Revised Statutes, as 
thus punishable. 2 

2. Courts-martial in awarding sentences upon mili­
tary convicts are restricted to imposing additional con­
finement to be served upon the completion or termina-. 
tion of their existing sentences, and will not interfere 
with the manner of executing such sentences by pre­
scribing loss of good-conduct time, solitary confinement, 
or confinement on bread and water diet, leaving all such 
punishments to be imposed by the commanding officer 
as the ordinary means of enforcing discipline." 

3. A general court-martial may sentence a soldier to 
confinement in a penitentiary for any offense which 
may be thus punished "by some statute of the United 
States, or by some statute of the State, Territory, or 
District in which such offense may be committed, or by 
the common law, as the same exists in such State, Ter­
ritory, or District."4 When, therefore, the sentence of 
such a court-martial prescribes imprisonment, the court 
" will state therein whether the prisoner shall bl;l con­

1" \Vhen a. sentence of cOllflnemcnt or forfeiture is in excess of the 
le~al limit, the part within the limit is legal and may be executed." 
(Par. 977, A. R) 

"06tl1 A. W. 
aG. o. 42. W. D., 1910. 
'97th A. W. See note 1, page 51, ante. 
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fined in a penitentiaryl or in some place under military 
jurisdiction, being guided in its determination by the 
97th Article of War. Where from any cause there is a 
doubt in the mind of the court whe.ther the offense is 
punishable by penitentiary confinement, such words as 
'in such place as the reviewing authority may direct' 
will be used in the sentence." 2 

4. "When a sentence imposes forfeiture of pay, or 
of a stated portion thereof, for a certain number of 
months, it stops for each of those months the. amount 
ste-ted. Thus: Ten dollars of monthly pay for oneI 

year' would be a stoppage of $120. When the sentence 
is silent as to the date of commencement of forfeiture of 
pay, the forfeiture will begin with the period for which 
pay has accrued since ~ast payment. A forfeiture not 
limited by the sentence to any particular month or 
months or other space of time, but expressed simply as 

. a forfeiture of so many months' pay, or of a certain 
amount of pay, is legally chargeable against the pay 
due and payable at the next payment, and the balance, 
if any, against pay accruing thereafter, until the for­
feiture is fully satisfied, but the rate of forfeiture will 
be the rate of pay the soldier is entitled to receive at 
~he date of the promulgation of the sentence." 3 

5. "Notwithstanding a sentence contemplates pay­
ment of a stated sum to a soldier upon his release from 
confinement, it can not be made unless there is a suffi­
cient balance to his credit after all authorized stoppages 
are deducted." 4 

6. "A sentence adjudging a dishonorable discharge 
to take effect at such period during a term of confine­

1 Unless the laws of the State, Territory I etc., in which the court is COIl~ 

vened are at hand, it is impossible for the court to determine in all cases 
whether or not under the 97th Article of War, the offender is punishable 
by penitentiary confinement. 

2Pur. 974, A. R. 
3 1el. , 985 . 
• ld., 987. 
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ment as may be designated by the reviewing authority 
is illegal. " 1 

RECORD OF PROCEEDINGS.· 

1. Every court-martial will keep an accurate record 3 

of its proceedings. The record in each case will be 
complete in itself, and will contain a copy of the order 
appointing the court. It will be authenticated by the 
signatures of the president and judge-advocate, the 
latter affixing his signature to each day's proceedings. 
Whenever, by reason of the death or disability of the 
judge-advocate occurring after the court has decided 
on the sentence, the record can not be authenticated by 
his signature, it must show that it has been formally 
approved by the court and must be authenticated by 
the signature of the president} The record must show 
that the court was organized as the law requires, that 
the prisoner was asked if he wished to object to any 
member and his answer to such question, and that the 
members of the court and the judge-advocate were duly 
sworn. 

2. The reading of previous proceedings and of testi ­
mony for approval will be dispensed with, unless for 
special reason considered necessary by the court, or a 
witness desires to have certain testimony read ·for cor­
rection. 5 

3. All orders modifying the detail of the court and 
issued after its original organization must be incorpo­
rated in the record. The record should also note the 
fact of a new member taking his seat, or a new judge­
advocate commencing to officiate, according to orders, 
on a certain day. (But, see page 29, par. 4, ante.) 

1 Par. 983, A. R. 
:2 For form of record for general court-martial see page 146, post. 
3" Wben records of trial by general court·martial are written 011 the type~ 

writer, the copyable ribbon will be used when practicable." (Par. 989, A. R.) 
.4 Par. 988, A. R.
 

fi Cir. No. 27, A. G. 0.,1897.
 



64 RECORD OF PROCEEDINGS. 

4. The entire proceedings will be spread upon the 
record; all orders and rulings of the court; all motions, 
propositions, objections, arguments, statements, etc., 
of the judge-advocate or the accused; the testimony of 
each witness, as nearly as possible in his own language; 
in short, every feature of the proceedings material to a 
complete history of the case and to a correct under­
standing of every point of the same by the reviewing 
authority will be recorded at length. Testimony taken 
before regimental or garrison courts-martial will not be 
reduced to writing. l 

5. Where a soldier deserts and, without a discharge 
from his original term, enlists under a different name, 
the specifications to the charges of desertion and fraudu­
lent enlistment will set forth the offenses under the origi­
nal name and organization, and include the other name, 
etc., under an alias, and the arraignment, findings, sen­
tence, and action of the reviewing authority will also 
give the original name and organization, followed by 
the other name, etc., under an alias, e. g., Private 
A-- B--, Troop --, -- U. S. Cavalry (original 
name, etc.), alias Private C-- D--, Co. --, --, 
U. S. Infl<ntry (other name, etc.). 2 

6. Although, since the passage of the act of Congress 
of July 27,1892, "to amend the Articles of War, etc.," 
it is desirable that the record of a court-martial should 
show that when it sat in closed session the judge­
advocate withdrew, it will not vitiate the proceedings if 
this is not expressly stated. When the record shows 
that the court was closed, the presumption is that it 
was closed in accordance with the requirements of law. 

7. The" statement of service" referred to on page 19, 
paragraph 3, ante, will not be introduced in evidence 
nor made a part of the record of the trial, but will he 
considered by the court and shown to the accused, with 

1 Par. 988, A. R. 
2 Oil'. No. 76, 'V. D" 1908. See form for general order promulgating trial. 

a.nd sentel~ce, page 188, poll. 
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a view to its correction by·the introduction of evidence 
should it be required. The statement will be forwarded 
with the record for file in the office of the Judge-Advo­
cate-General. l 

8. A recommendation to clemency will not be em­
braced in the body of the sentence; but will be ap­
pended to the record after any exhibits referred to in 
the proceedings. Only those members who concur in 
a recommendation should sign it. 

REVISION OF RECORD." 

1. "When the record of a court exhibits error in 
preparation, or seemingly erroneous conclusions, the 
reviewing authority may reconvene the court for a re­
consideration of its action, pointing out defects. Should 
the court concur in the views submitted, it will proceed 
by amendment to correct its error, and may modify or 
completely change its findings. A reopening of the 
case, by calling or recalling witnesses, is illegal." 3 

2. An amendment can be made by the court only 
when duly reconvened for the purpose, and when made 
must be the act of the court as such. 4 A correction made 
by the president or other member, or by the judge­
advocate independently of the court, and by means of 
an erasure or otherwise, is unauthorized. If omissions 
in the record are to be supplied, the page and line on 
which they occur will be stated and the corrections 
given in full. The original record will not be interlined 
nor altered in any way. 

REVIKWING AUTHORITY. 

1. "No sentence of a court-martial 'shall be carried 
into execution until the same shall have been approved 
by the officer ordering the court, or by the officer COlli ­

manding for the time being." 5 

1 See note 1, page 138, post, as to use of statement of service.
 
~ For form for revision see page 15S, post.
 
3 Par. 992, A. R.
 
"23 Opin. Atty. Genl., 23; Bee G. O. 21, A. G. 0., 1900.
 
510~th A. W.; Bee par. 193, A. R.
 

650600 -14--5 
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2. The officer having authority to confirm the sen­
tence of a court-martial will state at the end of the 
proceedings in each case his decisions and orders.1 

3. "All sentences of a court-martial may be confirmed 
and parried into execution by the officer ordering the 
court, or by the officer commanding for the time being, 
where confirmation by the Presi<1ent, or by the com­
manding general in the field, or commander of the 
department," is not required by the Articles of War.2 

In time of peace, sentences directing the dismissal of 
an officer or inflicting the punishment of death require 
confirmation by the President.3 Proceedings involving 
either dismissal or death will therefore (except in time 
of war, in cases mentioned in the 105th and 107th Arti ­
cles of War) be forwarded by the convening authority, 
after approval,- direct to the Judge-Advocate-General 
for the action of the President. 

4. A military commander can not delegate to an infe­
rior or other officer his function as reviewing authority 
as conferred by the 104th and 109th Articles of War. 
Nor can he authorize a staff or other officer to subscribe 
for him his decision and orders on the proceedings. 

5. Every officer authorized to order a court-martial 
has power to pardon or mitigate any punishment ad­
judged by it,' except that of death,6 or the dismissal of 
an officer.' 

6. "The power to remit or mitigate punishment im­
posed by a court-martial, vested in the authority who 
appointed the court or the corresponding authority 
under whose jurisdiction the sentence is being executed, 

I Par. 990, A. R. 
2109th A. 'v. For requirement of regulations as to I~ Officer commanding 

for the time Lcing," see par. 193, A. R. 
3105th , l06th, and lOSth icl. 
4The convening authority, before forwarding the case, should complete 

the sentence by designating the place of confinement, where confinement is 
imposed by. the sentence, as in cases where no confirmation is required. 

fi112th A. W.
 
6105th id.
 
7106th id.
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extends only to unexecuted portions of a sentence. If 
the punishment be one imposed by a general court­
martial, it may be remitted or mitigated only by an 
officer competent to order a general court-martial and 
under whose jurisdiction the sentence is being executed. 
The fact that asoldier has been dishonorably discharged 
through his sentence does not affect this power. An ap­
plication for clemency in case of a prisoner sentenced to 
confinement in a penitentiary, or in the United States 
Military Prison or any branch thereof, will be for­
warded to the Secretary of War for the action of the 
President. A military prisoner sentenced to confine­
ment in a penitentiary, orin the United States Military 
Prison or any branch thereof, will, so far as concerns 
the exercise of clemency, be considered to have passed 
beyond the jurisdiction of a division or department com­
mander from the date of the approval of his sentence, 
without regard to the fact of his being temporarily re­
tained within the command of the division or depart­
ment commander pending transfer to a penitentiary, or 
the United States Military Prison or any branch thereof. 
The power to commute sentences imposed by military 
tribunals, not being vested in military commanders, can 
be exercised by the President only." 1 

7. "Any officer who has authority to carry into exe­
cutton the sentence of death, or of dismissal of an 
officer, may suspend the same until the pleasure of the 
President shall be known; and, in such case, he shall 
immediately transmit to the President a copy of the 
order of suspension, together with a copy of the pro­
ceedings of the court. "2 

1 Par. 951, A. R. 
2111th A. \V. Immedi<ltel~y upon the promulgation of any sentence of 

court-martial in the case of a commissioned officer in \'olving suspension from 
rank and command, confinement, reduction iu lineal rank, or any other 
material change in the officer's status, the commander who Las authority 
to approve such sentence and carry it into execution will advise The Adju­
tant-General of the Army by telegraph of the sentence imposed as approved 
or mitigated and the date of promulgation thereof. (G. O. 6, W. D., 191O.) 
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8. While a reviewing authority may remit or miti ­
gate a sentence, he can not change it so as to impose a 
punishment of a different nature; thus, he can not 
change a sentence of dishonorable discharge awarded 
an enlisted man to confinement at hard labor; 1 but a 
legal sentence of dishonorable discharge, forfeiture of 
all pay and allowances due, and confinement at hard 
labor for a definite period may be mitigated by the 
authority designated in paragraph 6, page 66, ante, to 
confinement at hard labor and forfeiture of all pay and 
allowances for a period not to exceed the period of con­
finement awarded in the sentence? 

9. "The authority which has designated the place of 
confinement, or higher authority, may change the place 
of confinement of any prisoner under the jurisdiction of 
such authority;" 3 but" when the court has sentenced 
a prisoner to confinement at a post, no power is compe­
tent to increase the punishment by designating a peni­
tentiary as the place of confinement." 4 When a peni­
tentiary has been erroneously designated the reviewing 
authority may disapprove it and designate a proper 
place. 

10. When general courts-martial have properly sen­
tenced soldiers to confinement in a penitentiary,5 •• de­
partment commanders will designate the United States 
Penitentiary at Leavenworth, Kans., as the place of 
such execution of sentence, in cases in which the term 
of confinement imposed is more than one year. If 
any State or Territory within a military department 
has made provision by law for the confinement of such 
prisoners in its penitentiaries, the department com­
mander, with the approval of the Secretary of War, 
may designate one as the place of execution of sentence.' ," 

1 As to authority of reviewing officer to change finding) see page 47 , note 
I, a.nte. 

'Cir. 4S, A. G. 0., 1900.
 
3 Par. 9S0, A. R.
 
4Jd.,976. A pnnishment of confinement in a penitentiary, ~hen legal, 

may be mitigated to confinement at a military post. 
[) See page 51, par. 12, ante. 
oPal'. 975, A. R. 
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11. "When a sentellce of confinement or forfeiture is 
in excess of the legal limit, the part within the limit is 
legal and may be executed." I 

12. "The time at which a dishonorable discharge is 
to take effect, as fixed by a sentence, can not be post­
poned by the reviewing officer." 2 

13. "A sentence to confinement, with or without for­
feiture of pay, can not become operative prior to the 
date of confirmation. If it be proper to take into con­
sideration the length of confinement to which the pris­
oner has been subjected previous to such confirmation, 
it may be done by mitigation of sentence." 3 

14. "An order remitting a forfeiture of pay operates 
only on the pay to become due on and after the date of 
the order." 4 

15. "The order promulgating the proceedings of a 
court and the action of the reviewing authority will, 
when practicable, be of the same date. When this is 
not practicable, the order will give the date of the action 
of the reviewing authority as the date of the beginning 
of the sentence. This does not apply to sentences of 
forfeiture of all pay and allowances. A soldier await­
ing result of trial will not be paid before the result is 
known.'" 

16. "Trials by general courts-martial, including so 
much of the proceellings as will give the charges and 
specifications, the pleadings, findings, and sentence, and 
the action and remarks of the reviewing authority, will 
be announced in general orders issued from the War 
Department or from the proper division or department 
headquarters. If the charges contain matter which for 
any reason is unfit for publication, such matter will be 
omitted from the order, but a copy thereof will be 
promptly furnished by the reviewing authority to the 
commanding officer of the post at which the officer or 
soldier is confined, to be included with the papers re-

I Par. 977, A. lL 2 Id., 984. 3 Id., 981. 

4 ld., 986. 'ld.,979. 
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quired by paragraph 946 to be sent to the commanding 
officer of the post or military prison where the sentence 
of confinement is to be executed." 1 

tJONFINEMENT AFTER TRIAL. 

1. "Enlisted men * .* * who have been tried will, 
prior to the promulgation of the result, be designated 
as 'awaiting result of trial;' enlisted men serving sen­
tences of confinement, not involving dishonorable dis­
charge, will be designated as 'garrison' prisoners;' 
those sentenced to dishonorable discharge and to terms 
of confinement at military posts or elsewhere will be 
designated as 'military convicts.''' 2 

2. "Prisoners awaiting trial by, or undergoing sen­
tence of, general court-martial and those confined for 
serious offenses will, if practicable, be kept apart from 
those confined by sentence of an inferior court, or for 
minor offenses. Enlisted men awaiting trial or awaiting 
result of trial will not be sent to work with garrison 
prisoners or military convicts if it can be avoided, and 
may, in the discretion of the commanding officer, be re­
quired to attend drills, or sent to work under charge of a 
sentinel, during the usual working hours. Military con­
victs will not he confined with other prisoners except in 
cases of necessity." 3 

3. "Prisoners will not be placed in irons except pur­
suant to sentence of a court-martial, or in the extraor­
dinary case of a prisoner who, in the judgment of the 
commanding officer, is a desperate or dangerous char­
acter, in which case report of action and the circum­
stances will be immediately made to the department 
commander. A prisoner may be shackled or handcuffed 
while being transported from one post to another, or 
from a post to a penitentiary when, in the judgment of 

1 Par. 093, A. R. For form for general ol'tIer, s('e page J88, posf. 

2Id., 936. 
3Id.,940. Jfor special rules relating to prisoners) see G. O. 155, 'V. D. 

1908. 
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the officer in charge, the escape of the prisoner can not 
otherwise be prevented." I 

4. "Prisoners will be forwarded from places of trial 
to posts at which they are sentenced to serve confine­
ment only on orders of department commanders or 
higher authority. The strength of guards to accom­
pany them will be limited to the necessities of safe 
delivery. Orders detailing guards in charge of military 
prisoners will provide for the return journey of the 
guard and forcommutation of rations, when such com­
mutation is necessary. The commanding officer of a 
post from which a prisoner is transferred will send under 
seal, to the commanding officer of the post where the 
sentence of co;nfinement is to be executed, the following 
papers in his case, viz: Discharge papers, if discharged, 
descriptive list, orders promulgating and modifying 
sentences, statement of conduct while under sentence to 
date of transfer, and a list of clothing in possession of 
the prisoner when forwarded." 2 

5. "All serviceable clothing which belongs to a pris­
oner, and his blankets, will accompany him to the post 
designated for his confinement, and will be fully item­
ized on the clothing list mentioned in the preceding 
paragraph. The guard in charge of the prisoner during 
transfer will be furnished with a duplicate of this list 
and will be held responsible for the delivery of all arti­
cles itemized therein, with the prisoner. At least one 
serviceable woolen blanket will be sent with every such 
prisoner so transferred." 3 

6. "The personal effects of military prisoners who 
have escaped from confinement, except such as possess 
some special value as keepsakes, may be disposed of by 
sale as in the case of effects of deceased soldiers, and 
the proceeds thereof, together with any money left by 

1 Par. 943, A. U. 
2 [(l., 94.6. This list of clothing will sllow the particular kinds of cloth­

ing and tlJe prices thereof as set fartl! Oil tue auuual clothin~ price list. 
(Oir. 47, W. D., 1909.) 

3 Id., 947. 
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the prisoner in the hands of the company commander, 
be turned over to a paymaster, who should account for 
the same in the manner provided for paymaf>ter's col­
lections. The officer will take the paymaster's receipt 
for the amount paid him and forward the same to the 
Auditor for the 'Var Department.'" 

7. "Military convicts, other than those confined in 
penitentiaries, will be allowed in abatement of their 
terms of confinement when serving sentences of over 
three months and not over twelve months five days for 
each complete period of twenty-five days during the 
whole of which their conduct has been good; but the 
abatement of five days so authorized shall not have 
the effect in any case of reducing the confinEment below 
three months. On sentences exceeding one year .they 
will be allowed the foregoing abatement for the first 
Y,jar of the sentence including abatement, and there­
after ten days for each complete period of twenty days 
during the whole of which their conduct has been good. 
Abatements thus authorized may be'forfeited, wholly 
or in part, by subsequent misconduct, such forfeiture 
to be determined by the commanding officer of the post 
where the prisoner is confined. A military convict serv­
ing sentence in a penitentiary will be allowed the abate­
ment authorized for 'convicts in that penitentiary. "2 

8. "When the date for the commencement of a term 
of confinement imposed by sentence of a court-martial 
is not expressly fixed by the sentence, the term of con­
finement begins on the date of the order promulgating 
it. The sentence is continuous until the term expires, 
except when the person' sentenced is absent without 
authority." 3 The word days in a sentence of confine­
ment means periods of twenty-four hours, counting from 
guard-mounting on the first day of the sentence."' 

1 Par. 048, A. H.. :2 Id., 050. 'dId., 078. 
4Prisoucl's are released at guaL'll-mouutillg on day of expiration of sen­

tence. 
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9. "When soldiers awaiting result of trial or under­
going sentence commit offenses for which they are 
tried, the second sentence will be executed upon the 
expiration of the first." 1 

10. Where a soldier, while undergoing sentence of 
confinement imposed without dishonorable discharge, 
is tried for a further offense and sentenced to dis­
honorable discharge and confinement, the period of 
confinement under his prior sentence will terminate 
upon the date of his dishonorable discharge, leaving to 
be executed only the confinement imposed by the second 
sentence. 

11. "No military convict will be released from con­
finement except on an order communicated by the com­
manding officer, who, before giving such order, will 
himself verify the date of expiration of the convict's 
sentence by examining all orders fixing or modifying 
his term of confinement." 2 

HABEAS CORPUS. 

1. "Officers will make respectful returns, in writing, 
to all writs of habeas corpus served on them. When 
the writ is issued by a State court or judge, and the 
person held by the army officer is a civilian who has 
been apprehended under a warrant of attachment to be 
taken before a conrt-martial to testify as a witness, the 
officer will not produce the body, but will, by his return, 
set forth fully the authority by which he holds the per­
son, and allege that the State authority is without juris­
diction to issue the writ of habeas corpus, and ask to 
have the same dismissed. He will also exhibit to the 
court or officer issuing the writ of habeas corpus the 
warrant of attachment and the subpcena (and the proof 
of the service of the subpcena) on which the warrant of 
attachment was based, and also a certified copy of the 
order convening the court-martial before which he had 
been commanded to take the person." 3 

1 Par. 982, A. R. 2 Id., 949. 3 Id., 1007. 
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2. "Should a writ of habeas corpus issued by a State 
court or judge be served upon an army officer, com­
manding him to produce an enlisted man or military 
convict, and show cause for his detention, the officer 
will decline to produce in court the body of the person 
named in the writ, but will make respectful return 1 in 
writing to the effect that the man is a duly enlisted sol­
dier of the United States or a military convict under 
sentence of court-martial, as the case may be, and that 
the Supreme Court of the United States has decided 
that a magistrate or court of a State has no jurisdiction 
in such a case." 2 

3. No writ of habeas corpus shall be issued against a 
military officer or soldier who is detaining a prisoner in 
any unorganized province or territory of the Philippine 
Islands. 3 

4. It shall be a conclusive answer to a writ of habeas 
corpus against a military officer or soldier, and a suffi­
cient excuse for not producing the prisoner in all organ­
ized provinces of the Philippine Islands, if the Com­
manding General or any general officer in command of 
the department or district shall certify that the prisoner 
is held by him either­

(1) As a prisoner of war; 
(2)	 As a member of the Army, a civilian employee 

thereof, or a camp follower and subject to its 
discipline; but this paragraph shall not apply 
to pending 4 cases; or 

1 For form, aee page ID2,JJOst. A deserter, apprehended by a civil officer 
authorized by statute of the United States to apprehend deserters, is in the 
custody of the United States. See U. S. v. Reaves, 126 Fed. Rep., 1~7. 

(Cir. 53, W. D., 1907.) 
2 Par. 1008, A. R. 
3Aets of the Philippine Commission of October 1, 1901, and June 23,1902. 

Respectful return in writing will be made in the case of prisoners who may 
be exempted from jurisdiction by the provisions of the acts auove cited, 
stating the facts of the case, but the body of the prisoner will Dot be pro­
duced. In all other cases the return will be made and the body produced 
before the proper "tribunal. 

40ctober 1, 1901. 
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(3)	 As a prisoner committed by a military court or 
commission prior to October 1, IDOl: or 

(4)	 As a prisoner arrested and held for trial before 
a military court or ~ommission before October 
15,1 DOl, for a violation of the laws of war com­
mitted before thC' same date; or 

(5)	 As a prisoner guilty of violations of the laws of 
war committed in any unpacified province or 
tC'rritory and who has escaped into provinces 
officially declared to be under civil control and 
has been there captured by military authorities 
and is held for trial for such violations of the 
laws of war.' 

5. A writ of habeas corpus issued by a United States 
court or judge will be promptly obeyed. The person 
alleged to lIe illegally restrained of his liberty will be 
taken before the court from which the writ has issued, 
and a return 2 made setting forth the reasons for his 
restraint. The officer upon whom sudl a writ is served 
will at once report the fact of such service, by telegraph, 
direct to The Adjutant-General of the Army and the 
commanding general of the department. 'J 

DISPOSITION OF RECOllDS. 

1. The Judge-Advocate-General revises and is the 
custodian of the records of the proceedings of all gen­
eral court;;-martial.-l The original records of proceed­
ings, with the decisions and orders of the reviewing 
authorities made thereon, and also the records of pro­
ceedings of all general courts which require confirma­

lAds of the Philippine Commission of Octobcl' 1, 1901, and June 23, ]902. 
RespC'ctful return in writing will be made in the case of prisoners who may 
bo ex{'rnptcJ from jurisdiction h~- the proYiSiOIlS of the act aLoye cited, 
stating the facts of the caso, Lilt the lJody of tlle prisoner will not Le pro­
duced. III all other cases the }'l'tUl'll will be made and the body produced 
Lefore ilIe prolWl' tribunal. 

2For forlll, ~('c pa~c lUO, pORI. For brief of authorititos, wlIen tlIe writ is 
aP11lied for on the ground of minority, sec page }03, post. 

"Pal'. 1000, A. H. 
4Sec.1199 , ILS_: par.913~ A. H. 
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tion by the President but which have not been appointed 
by him, will be forwarded direct to the Judge-Advocate­
General. One copy of the order promulgating the ac­
tion of the court, and a copy of every subsequent order 
affecting the case, will be forwarded to the Judge-Advo­
cate-General, for file with the record of each case. When 
more than one case is embraced in a single order, a 
sufficient number of copies will be forwarded to enable 
one to be filed with each record. The proceedings of 
all courts appointed by the President will be sent direct 
to the Secretary of War. l 

2. "Applications of officers, enlisted men, and mili­
tary prisoners for copies of proceedings of general 
courts-martial, to be furnished them under the one 
hundred and fourteenth Article of War, will, when 
received by post or other commanders, be forwarded 
direct to the Judge-Advocate-General."2 

3. "Communications relating to proceedings of mili­
tary courts on file in the Judge-Advocate-General's 
Department will be addressed and forwarded direct by 
department commanders to the Judge-Advocate-Gen­
eral. In routine matters the Judge-Advocate-General 
and judge-advocates may correspond with each other 
direct." , 

4. Judge-advocates of departments are the custodians 
of the reports of cases tried by summary courts 4 and of 
all proceedings of garrison or regimental courts-martial. 5 

5. Post commanders will, on the last day of each 
month, make a report to the department headquarters 
of the number of cases determined by summary court 
during the month, setting forth the offenses committed 
and the penalties awarded. G " The complete proceedings 

I Par. 925, A. R. 
2 Id., 927. 
3 Id., 928. 

4 Act of .Tune 18, 189S, establishing the summary court; Bee page 130, posl.
 
6Act of .l\lal'ch 3, ISi7.
 
6Act of June 18, 1898, sec. 4, page 130, posl.
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of a garrison or regimental court will be transmitted 
without delay by the post or regimentr-l commander 
to department headquarters." I 

6. The reports of cases tried by summary courts and 
the records of garrison and other inferior courts, except 
when convened at recruit depots and recruiting stations 
and other places exempted from the jurisdiction of com­
manders of territorial divisions and departments by par­
agraph 187, Army Regulations, will be filed in the office 
of the judge-advocate at the headquarters of the depart­
ment commander in whose department the courts were 
held for two years, at the end of which time they may 
be destroyed. 2 Where such courts were convened at re­
cruit depots and recruiting stations and other exempted 
places, the reports and records of such courts will be 
forwarded direct to The Adjutant-General of the Army. 

1 Par. 991, A. R. 
'2 Act of March 3, l877. 



INFERIOR COURTS-MARTIAL. 

THE SUMMARY COURT.! 

1. Composition, etc.-The summary court is com­
posed of one officer, designated by the commanding 
officer of a garrison, fort, or other place, regiment or 
corps, detached battalion or company, or other detach­
ment, for such place or command, or for each battalion 
of a command. When more than one officer is present 
with a command, the commanding officer should not 
designate himself as a summary court. But the sum­
mary court may be appointed and the officer designated 
by superior authority when by him deemed desirable. 

2. When but one commissioned officer is present with 
a command, he is a summary court and finally deter­
mines the cases tried by him. In such case no order 
appointing the court will be issued, but the officer will 
enter on the record that he is the" only officer present 
with the command.'" In all other cases the sentences 
must, before they can be executed, be approved by the 
officer appointing the court or the officer commanding 
for the time being. 

3. The summary-court act does not give the accused 
the right to object to trial by summary court, except as 
stated in the next paragraph, nor does it require that 
when the trial officer is the accuser the case shall be 
tried by another court. A summary court can not, 
however, adjudge confinement and forftiture in excess 
of a period of one month, unless the accused shall before 
trial consent in writing to trial by said court, but in 

1 Establiflhctl hy act of June 18,1898, and recogni~ed boY tile 8~~t1 A. W, 

See pages 129 and 1:32, post. 
2Par. 966, A. R. 

(78) 
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any case of refusal to so consent, the trial may be had 
either by general, regimental, or garrison court-martial, 
or by said summary court, but in case of trial by said 
summary court without consent as aforesaid, the court 
shall not adjudge confinement or forfeiture of pay for 
more than one month. l 

4. Noncommissioned officers can not, if they object 
thereto, be brought to trial before summary courts 
without the <1uthority of the officer competent to order 
their trial by general court-martial, but shall, in such 
cases, be brought to trial before garrison, regimental, 
or general courts-martial, as the case may be.' 

5. Jurisdiction.-The summary court has jurisdiction 
both in time of peace and of war. 

6. As regards pel'sons, the summary court can not 
legally try officers, cadets, candidates for promotion, or 
the civilians mentioned in the 63d Article of War. As 
to noncommissioned officers, see paragraph 4, ante. 
Over all other enlisted men and over general prisoners 
the summary court has jurisdiction. 

7. As regards time of trial, the jurisdiction of a sum­
mary court is not affected by the time when cases are 
brought before it, the requirement of the law as to time 
being directory only. The commanding officer, and not 
the court, will determine when and what cases will be 
brought before it. Delay in the trial of a soldier does 
not invalidate the proceedings, but may be considered 
by the court in awarding sentence.3 

8. Power.-Summary courts have power to adminis­
ter oaths;" to hear and determine cases; and, when 

1 S3Ll A. "'" as umendeu by act approyed l\Iarch 2, I!lO], page 132, post. 
2Su l11mary CourtAct l page 130, post. 
::1 Par. 968, A. H. 
-l-This refers to oaths of witnesses. The trial officer himself is not sworn. 

Tho trial alTiecl's of summary courts, jUdge-advocates of ('ourts-martial, and 
judgiJ-advoc.ttcs uf llepartmcnt6 h:\,\"o powC'l' to administero:tths for purposes 
of military justice antI for other purposes of military <l(llllinistration. (See 
art of July 27,1802, page 121, 1108t.) A SUlllmary court is lIot empowered to 
issue process of attachment to compel the attendance of a civilhm witness. 
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satisfied of the guilt of an accused party, to adjudge the 
punishment to be inflicted. 1 

9. Procedure.-The accused will be arraigned and 
allowed to plead, according to court-martial practice. 
When the accused pleads not guilty, witnesses will be 
sworn and evidence received, the accused being per­
mitted to testify in his own behalf and make a state­
ment, but the evidence and statement will not be 
recorded. 

10. The summary court, as soon as trial is concluded, 
will record its findings and sentence 2 in the summary 
court record and submit it to the officer appointing the 
court, who will record thereon his approval or disap­
proval, in part or in whole, with date and signaturp.. 
Should the only officer present with the command sit 
as summary court, the findings and sentence will be 
recorded in like manner. 3 No other records of the pro­
ceedings will be kept, and such trials will not be pub· 
lished in orders. 

11. Previous Con'rictions.-Charges submitted for 
trial by a summary court will be accompanied by the 
certified copies of previous convictions on file with the 
company records, which copies will be returned to the 
company records immediately after trial. If this evi­
dence is not submitted, the summary court may take 
judicial notice of any such evidence which that record 
contains. If the charges be referred to a garrison or 
regimental court-martial, the copies of previous con­
victions will accompany them, but will be returned to 
the company records immediately after trial.4 

12: Whenever, in determining on its sentence, a sum­
mary court shall take into consideration previous 

1 Act of June 18,1898; see page 129, lJ08l; and S3d A. 'V., as amenclell by 
net approved ],)larch 2, 1901, page 132,l)08t. 

2 For forms for sentences, see page 170, 1)0,<-:(. 

3 See page 161, post. 
-4 Par. 964, A. n., and II lnstnlctiolls II on Summary Court Ueconl, page 

160,post. 



THE SUMMARY COURT. 81 

convictions, a note of the number of such previous 
convictions will be made on the summary court record. 

13. Limit of Punishing Power.-Summary courts are 
subject to the restrictions of the S3d Article of War. 

Under this article inferior courts-martial "have 
power to award punishment not to exceed confinement 
at hard labor for three months or forfeiture of three 
months' pay, or both, and in addition thereto, in the 
case of noncommissioned officers, reduction to the 
ranks, and in the case of first-class privates reduction 
to second-class privates: Provided, That a summary 
court shall not adjudge confinement and forfeiture in 
excess of a period of one month unless the accused shall 
before trial consent in writing to trial by said court, 
but in any case of refusal to so. consent the trial may 
be had either by general, regimental, or garrison court­
martial, or by said summary court, but in case of trial 
by said summary court without consent as aforesaid. 
the court shall not adjudge confinement or forfeiture 
of pay for more than one month." This is the limit of 
their punishing power. For those offenses for which a 
limit of punishment has been prescribed, a summary 
court is restricted to the kinds of punishment named, 
except as to the substitutions in the settled ratio given 
on page 60, ante. 

14. Record.-" There shall be a summary court rec­
ord kept at each military post, and in the field at the 
headquarters of the proper command, in which shall be 
entered a record of all cases heard and determined and 
the action had thereon." 1 

15. Clemency.-The commanding officers authorized 
to approve the sentences of summary courts and supe­
rior authority have power to remit or mitIgate the 
same.· 

~----~ ---~-~~ ----­
1 Act of June 18, 1898; see page 130, post. For form for record, see page 

15D,Post. 
2 Id" sec. 3, page 130, post. 

65060'-14--6 
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16. "When the only officer present with a command 
sits as a summary court, no approval of the sentence is 
required by law, but he should sign the sentence as 
such officer and date his signature." 1 

17. Instructions for Post and Other Commanders, 
relating to Summary Courts.-Charges for offenses 
cognizable by· inferior courts will be laid before the 
proper commander, who, if he thinks the accused 
should be tried, will cause him to be brought before 
the summary court ~ or garrison or regimental court­
martial. Before referring to summary courts charges 
for which the maximum limit of punishment that may 
be awarded is greater than one month's forfeiture and 
confinement, commanding officers will cause the ac­
cused to sign a statement on the original charges as to 
whether or not he consents to trial by summary court, 
which statement, along with the charges, becomes a 
part of the summary court record. A note of this state­
ment in each case will also be entered on the monthly 
report of trials by such court. 3 

18. "Commanding officers are not required to bring 
every dereliction of duty before a court for trial, but 
will endeavor to prevent their recurrence byadmoni­
tions, withholding of privileges, and taking such steps 
as may be necessary to enforce their orders." 4 In 
accordance with the spirit of the foregoing, company 
commanders are authorized, subject to the control of 
the commanding officer of the post, to dispose of cases 
of derelictions of duty in their commands which would 
be within the jurisdiction of inferior courts-martial by 
requiring extra tours of fatigue, unless the soldier con­
cerned demands a trial. This right to demand a trial 
must be made known to him.' 

19. "The summary court will be opened at a stated 
hour every day except Sunday,' for the trial of such 

1 Pa.l'. 9U6, A. R. 21d., 965. 
3 Id., 063. Sec forms, pages 159 and 161, post. 4 Iel., 96l. 
l) Td , and Cir. No.5, A. G. 0., l\Ial'l'h 14, 1898. 
GI( it be nnrlel'i:itood that the conrt shall Hot sit 011 Sunday, the officer 

cl.1al'ge-d wit.h the duty of lJriugilJg offenders befon~ it will comply with his 
duty by doing so at the first session of the court thereafter. 
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ClitSeS as may properly be brought before it. Trials 
will be had on Sunday only when the exigencies of the 
service make it necessary." 1 

20. Commanding officers will furnish company and 
other commanders with copies of the summary court 
record relating to men of their commands, said copies to 
be certified to be true copies by the commanding officer 
or adjutant.' 

21. The name of each officer at a post who has acted 
as a summary court will be reported on the post return, 
with dates. 

THE GARRISON COURT-MARTIAL. 

1. Composition.-A garrison court-martial is com­
posed of three members" and a judge-advocate. The 
remarks regarding the eligibility of officers for court­
martial duty, on page 11, paragraphs 1-3, ante, apply 
to gardson courts. 

2. Constitution.-Every officer commanding a garri­
son, fort, or other place where the troops consist of dif­
ferent corps may appoint garrison courts. 4 The term 
"other place" includes any locality whatever where the 
command may be, whether in garrison or in the field. 
To h:lfill the requirement regarding" different corps," 
it is sufficient if there be on duty in the command a 
single officer or soldier of another arm of service than 
that of which the main body is composed. 

3. Jurisdiction, etc.-The summary court act has 
expressly abolished the field officer's court, and has 
practically substituted the summary court for the gar­
rison and regimental courts-martial, both .in time of 
peace and war, subject to the provisions that noncom­

. missioned officers shall not, if they object thereto, be 

. brought to trial before summary courts without the 
authority of the officer competent to order their trial 
by general court-martial, but shall in such cases be 

1Par. 9GB, A. R. 'ld., 965. 3B2d A. W. 'ld. 
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brought to trial before garrison, regimental, or general 
courts-martial, as the case may be; 1 and the S3d Article 
of War provides that a summary court shall not adjudge 
confinement and forfeiture in excess of a period of one 
month unless the accused shall before trial consent in 
writing to trial by said court, but in any case of refusal 
to so consent the trial may be had either by general, 
regimental, or garrison court-martial. 

4. The garrison court-martial can not try capital 
cases, nor commissioned officers, cadets, or candidates 
for promotion; but it has jurisdiction over all other 
enlisted men,2 military convicts, and, in time of war, 
over the persons described in the 63d Article of War. 

5. A garrison court-martial may be convened under 
the following circumstances: 

(a) Where the accused, not being an enlisted man or 
a military convict, is not subject to the jurisdiction of 
a summary court, although he is subject 'to the jurisdic­
tion of other inferior courts-martial. 

(b) In case the accused, before trial, refuses to con­
sent in writing to trial by summary court, the case 
being one which a summary court can not, under these 
circumstances, adequately punish. 

(c) When the accused, being a noncommissioned offi­
cer, objects to trial by summary court. 

6. Whenever under the summary court act or the 
S3d Article of War it becomes necessary to convene a 
garrison or regimental court, the order appointing it 
will state the facts which bring the cases to be tried 
within the exceptions of those laws. 3 

7. The general remarks heretofore made regarding 
the president, members, judge-advocate, organization, 
order of procedure,' etc., of courts-martial apply to gar­
rison courts, except when the general court is specifi­
cally mentioned. 

1Act of June 18,1898; Bee page 130, post. 
2But Bee pill'. 967, A. n., aR to noncommiAsioned officers. 
8 Par. 969, A. R. For form for order and record, see paF;6' 162, post. 
4 Testimony taken before a garrison or regimental Gonrt·martial will no 

be reduced to writing. (Par. 988, A. R.) 
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THE REGIMENTAL COURT-MARTIAL.' 

1. Composition.-The regimental, like the garrison 
court-martial, is composed of three members and a 
judge-advocate; but in case of the regimental court 
only officers of the offender's regiment or corps are 
eligible for detail on the court.2 

2. Constitution.-Every officer commanding a regi­
ment or corps may appoint a regimental court-martiaU 
The word "corps" includes the Corps of Engineers, 
the Ordnance, and the Signal Corps. 

3. Jurisdiction.-With the exception that the regi· 
mental court-martial has jurisdiction only over offenli­
ers belonging to the regiment or corps from which the 
court is composed, and over civilians attached thereto, 
as contemplated in the 63d Article of War, what has 
been said of the jurisdiction, punishing power, and pr<;J­
cedure of garrison courts applies equally to regimental 
courts. 3 

The regimental court-martial also has the jurisd,iction 
conferred upon it by the 30th Article of War.~ 

fSee page lQS,po'st, note. 
'SIBt A. W. 
8 Regarding order for regimental court, Bee par. 969, A. R.; and for form 

for record, Bee pa.ge 165, pod: 



COURTS OF INQUIRY. 

1. Constitution.-A court of inquiry may be ordered, 
-that is, convened, by the President or by any command­
ing officer, but shall never be ordered by a commanding 
officer except upon a demand by the officer or soldier 
whose conduct is to be inquired oU 

2. There is no statntory restriction to the meaning of 
the term" commanding officer," consequently any com­
mander of the officer or soldier who makes the request 
would have authority to convene the court, but if the 
charge to be inquired into is beyond the jurisdiction of 
a court-martial which such commander can convene, 
he wouid not, by analogies of the service in the admin­
istration of military justice, be the proper convening 
authority in such case. It is the offense charged which 
should give the jurisdiction to convene and not the status 
of the party in service.' 

3. Jurisdiction.-A court of inquiry is convened to 
examine into the nature of any transaction of, or accusa­
tion or imputation against, any officer or soldier,3 and 
the inquiry is confined to those actually in the service. 4 

It will not give an opinion on the merits of the case 
inquired of unless specially ordered to do so.· The 
opinion may not be unanimous and a dissenting opinion 
is therefore authorized. The court is not barred by any 
statute of limitation in its investigation. 6 

1115th A. W. 
20pin. J. A. G., approved by Secretary of War, September 19,1874. 
3115th A. W. 
<Digest Opin. J. A. G., § 366.
 
"With A. W.
 
6 Digest Opin. J. A. G., § 318.
 

(86) 
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4. Composition.-"A court of inquiry shall consist of 
one or more officers, not exceeding three, and a recorder, 
to reduce the proceedings and evidence to writing." 1 

5. The form of the convening order is similar to that 
for a court-martial. It details the members and recorder 
by name, and specifies the snbject-matter of inquiry,. and 
directs a report of the facts only, or of the facts with 
an opinion. 

6. Where the court is composed of two or more mem­
bers and the numberis reduced by casualty or challenge, 
the court may proceed with the reduced number, but the 
convening authority sbould be notified, as a new mem­
ber may be detailed and take his seat during the inquiry. 

7. Organization.-It is the custom of the service to 
allow the same right of challenge of members as in 
courts-martial. 

8. The oath of the members of the court is adminis­
tered by the recorder and that of the recor:der by the 
president of the court. The oaths are those prescribed 
by the 117th Article of War. 

9. A reporter for a court of inquiry is allowed to be 
paid under current appropriation acts for the support of 
the army. The employment and rate of compensation is 
in the discretion of the Secretary of War only. Reporters 
are usually paid at the rates fixed by army regulations 
for those of general courts-martial. 

10. Procedure.-A court of inquiry is governed by the 
general principles of military law, applying the analo­
gies of a coilrt-martial where they are applicable, and 
recurring to adjudged cases, precedents. rules, authori­
tative legal opinions and approved books of legal expo­
sition, where there is no pertinent paramount stated 
rule.' 

11. "A court uf inquiry, and the recorder thereof, have 
the same power to summon and examine witnesses as is 
given to courts-martial and the judge-advocates thereof. 
Such witnesses shall take the same oath which is taken 

11l6th A. W. . 28 Opin. Atty. Gen., 346. 
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'by witnesses before courts-martial, and the party ac­
cused shall be permitted to examine and cross-examine 
them, so as fully to investigate the circumstances in 
question." 1 

12. The examination of witnesses may be by the court, 
py a member thereof, or by the recorder, in the discre­
tion of the court. The recorder is not an adviser of 
the court, nor a prosecutor before it, but must assist the 
'9ourt, if it so desires, in all matters leading to correct 
'conclusions of fact and law. 

13, 'l'hecourt must give its conclusions as to the facts 
;lS afinding, and, when ordered, give an opinion on the 
'meri~s of the case. 

14. "The proceedings of a court of inquiry must be 
'authenticated by the signatures of the recorder and the 
president thereof, and delivered to the commanding 

·omcer.;'2 The form for the record of a general court­
'martial should be followed in making up the record of 
.thecotirt. 

11l8th A.W. 2120th id. 



RETIRING BOARDS. 

1. Constitution and Composition.-" The Secretary 
of War, under the direction of the President, shall, from 
time to time, assemble an Army retiring board,1 con­
sisting of not more than nine nor less than five. officers, 
two-fifths of whom shall be selected from the Medical 
Corps. The board, excepting the officers selected from 
the Medical Corps, shall be composed, as far as may be, 
of seniors in rank to the officer whose disability is in­
quired of." , 

2. The provision of the statute as to the rank of the 
members is directory only, and the decision of the con­
vening authority, as evidenced by the selection of the 
,members of the board, is conclusive. 

3. Retiring boards are convened by the Secretary of 
War, who, in the absence of any statutory authority, 
'under the custom of the service, appoints a recorder. 
The recorder is not charged with any specific function 
other_than to record the proceedings of' the board. He 
will, however, carry out such instructions as may be 
given him by the board and may be required by the 
latter to collect evidence, present it to the board, exam­
ine the witnesses and, generally speaking, conduct the 
case for the Government. 

A stenographic. reporter for a retiring board can ,only 
be employed on the authority of the Secretary of War 
obtained in auvance of the employment. Theauthority 
must be filed with the voucher on which payment is 
'made. The form of voucher used will be that provided 

1 For proceuure as to retiremeut on examination for promotion see page 
97, and for form for record of retiring board see page 166, post. 

2 Sec, 1246, R. S. 

(89) 



90 RETIRING BOARDS. 

for the payment of reporters for general courts-martial 
with the necessary changes in the wording of the form. l 

4. Right to a Hearing.-" Except in cases where an 
officer may be retired by the President upon his own 
application, or by reason of his having served forty-fi ve 
years, or of his being sixty-two years old, no officer shall 
be retired from active service, nor shall an officer, in 
any case, be wholly retired from the service, without a 
full and fair hearing before an Army retiring board, if, 
upon due summons, he demands it." 2 

5. This entitles an officer subject to be thus retired, to 
appear before the board, with counsel if desired, and to 
iIitroduce testimony of his own, and to cross-examine 
the witnesses examined by the board, including the 
medical members of the board who may have taken 
pa,rt in the medical examination and have stated or re­
ported to the board the result of the same. If the officer 
does not elect to appear before the board when sum­
moned, he waives the right to a hearing, and can not 
properly take exception to a conclusion arrived at in 
his absence. 3 

6. Sljction 1253, Revised Statutes, does not authorize 
the President to send a case back to a retiring board 
after he has once approved and acted upon its report; 
such approval and action determines that the officer 
has had" a full and fair hearing.'" 

1For form of voucher Bee page 186, post. 
'8ec.1253, R. 8.; sec. 17, act August 13, 1861. 
3 Digest Opin. J. A. G., § 2197. 
4 Miller's Case, 19 Ct. CIs., 338; McBlair's case, id" 528. In both of these 

cases tile officers had' been wholly retired, and their successors had bepti 
appointed and confirmed. 

Attorney General Devens held where a naval officer having appeared 
before an examining board (organized under sees. 1493-1505, R. 8.), and, 
the examination being temporarily suspended, was granted permission to 
go home and to be absent until notified by the board to appear, and he 
failed to receive this notice until after the examination, which was re­
Bumed during his absence, had ueen concluded, and the proceedings and 
findings of the board were approved by the President and his order in the 
case duly executed by the retirement of the officer (under sec. 1447, U. S.), 
but the vacancy create~ by such l'etirement remained unfilled, and no righ ts 
of any other persou had intervened, that the action of the President could 
be revoked and the officer allowed a hearing. (16 Opin., 20.) 
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7. Challenge.-The statutory right to a" fair hear­
ing" includes the right to a hearing by an impartial 
board, and therefore the right to challenge for cause. 

S. Oaths.-The members of a retiring board" shall be 
sworn in every case to discharge their duties honestly 
and impartially." 1 The oath is administered by the 
recorder. 

The following form of oath complies with the statute: 
"You [naming the members] do swear that you will 

honestly and impartially discharge your duties as mem­
bers of this board in the matter now before you. So 
help you God." 

9. The presiding officer of the board administers the 
following oath to the recorder: 

"You [naming him:] do swear that you will, accord­
ing to your best ability, accurately and impartially 
record the proceedings of the board and the evidence to 
be given in the case in hearing. So help you God." 

10. Powers.-A retiring board may inquire into and 
determine the facts touching the nature and occasion of 
the disability of any officer who appears to be incapable 
of performing the duties of his office, and shall have 
such powers of a court-martial and of a court of inquiry 
as may be necessary for that purpose. "In the execu­
tion of the duty thus imposed by law, the board is re­
quired to ascertain the nature and extent of the dis­
ability and its character and effect, as temporary or 
permanent. The evidence upon which to base its find­
ings in this regard should be derived chiefly but not 
exclusively from the report of the medical officers and 
from the authenticated extracts from the departmental 
records which show the cases in which the officer has 
receiveJ medical or surgical treatment during his con­
nection with the mili tary service." 2 

11. The investigation of a retiring board is not re­
stricteJ by any statute of limitation. It may inquire 

'Sec. 1247, R. S. • Cir., W. D., ]<'eo. 27, 1904. 
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into the matter of a disability, however long since it 
may have originated. ' 

12. "The provision (of section 1248, Revised Statutes) 
that the board 'shall have such powers of a court­
martial and of a court of inquiry as may be necessary,' 
etc., is indefinite, but has given rise to but little ques­
tion in practice. Construing it in connection with the 
other provisions cited, its evident intention is seEm to 
be that the board shall have and exercise such powers 
of a 'court' as may be requisite to insure a full inves­
tigation, to afford a fair hearing, and to enable it satis­
factorily to determine the questions referred. Thus it 
is properly authorized and empowered to call for and 
entertain such testimony of witnesses, depositions, docu­
ments, or papers, as may be material to establish or 
illustrate the nature or extent of the disability, to pass 
upon questions of admissibility of evidimce, to grant 
continuances, to give the officer ordered before it a rea­
sonable opportunity of defense if desired, to find and 
report in his absence if he fail to appear; and further to 
determine the relevancy and validity of challenges to 
its members and punish acts in the nature of contempt, 
according to Arts. 86 and 88 (A. W.), if necessary to an 
impartial and complete inquiry. But the board can not 
entertain a charge of a military offense as such, nor 
assume to try. The disability which it is to inquire into 
is an existing physical or mental incapacity, not a moral 
defect or a criminal amenability. If the case be one 
calling for trial and punishment, it should be referred 
to a court-martiaL"· 

13. "The board having established the fact of inca­
pacity for active service must seek the cause of such 
incapacity and determine whether the cause so ascer­
tained is an incident of service,. that is, a thing which 
inseparably belongs to, is connected with, or inheres in 

. the military service. Battles, marches, the perform­
ance of the several duties in garrison or in the field which 

lDigest Opin. J. A. G., § 2193. 
2 Winthrop's Military Law and Precedents, page 765; Digest Opin. J. A. 

G., S2192. 
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are imposed upon officers of the line or staff by law, 
regulations, the lawful orders of competent military 
superiors, by an established custom, or by the exigen­
cies or necessities of the military service; all these make 
up and constitute the' incidents of service,' one or more 
of which must be ascertained by the board as the deter­
mining cause of an incapacitating disability. If the 
disabling cause be a wound or injury, the wound or in­
jury must have resulted from an incident of the service; 
if it be a disease, the disease must have been the result 
of an incident or a succession or aggregation of incidents 
of the service; in other words, the board must pass from 
the disability to the occasion or circumstance of which 
it is the direct result, and that occasion or circumstance 
must be a thing so inseparably associated with the mili­
tary service, so directly connected with it and growing 
out of it as to entitle it to be regarded as an incident of 
the service. 

"If an officer participates in military operations, or 
serves in a locality where the climatic or other causes 
are such as to induce a particular form of disease, and 
having taken due and reasonable precautions to prevent 
it contracts such disease, then if disability results its 
cause would properly be regarded as an incident of serv­
ice within the meaning of the statute. But when a 
disease is contracted, not due to exposure or to the exist­
ence of conditions such as have been described, the board 
will require the production of testimony showing that 
it is not due to vicious or irregular habits, and that there 
has been neither carelessness nor contributory negli­
gence on the part of the officer, who is bound as a pru­
dent man and a conscientious public officer to use every 
proper means at his command to preserve his health and 
to maintain his physical efficiency under all conditions 
of service. " 1 

14. When the retirement is desired by the officer be­
fore the board, it is proper, at the beginning of the hear­
ing, for him to state under oath the nature and cause of 

lair., W. D., Feb. 27 1904. 
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his disability, the recorder or board asking such ques­
tions as will help to bring out the facts. He may also 
be interrogated a~ to his' military history, if it be deemed 
desirable to do so. When the retirement is opposed by 
him, he can not be required to testify against himself. 

15. The senior medical officer of the board is the next 
witness. He is called on to submit the result (reduced 
to writing and signed by the medical officers) of the 
medical examination of the officer before the board, and 
is interrogated as to the cause and permanency of the 
disability and the de~ree of incapacity for active service. 
The other medical officer or officers (if there be more 
than .two) are similarly examined. Whether the disa­
bility is an incident of service,l is a question for the 
board .to determine on the facts. 

16. The recorder then submits the documentary evi­
dence which he has received from The Adjutant-Gen­
eral's Office. It is not the practice of retiring boards to 
verify the correctness of these records under oath. Other 
evidence may then be .introduced. The officer before 
the board has the right, as above stated, to object to 
improper evidence and to interrogate the witnesses, and 
may himself introduce evidence, if legal, material, and 
relevant, and may submit a statement in writing, if he 
desires to do so. 

17. Finding.-" When the board finds an officer inca­
pacitated for active service, it shall also find and report 
the cause 2 which, in its judgment, has produced his 

] As" to what" incident to the service 1I means, BCC a.lso page 97, post, 
note.3. 

2 It has bC"en lwld thut the H cause II of '~iuC'apacity" intended in section 
1249, Revised Statutes, is a physical canf;~; that moral obliquity was not had 
~n "iew; and tllat the matt(>r of the -financial-integ-rity of the officer was 
beyonu the jurisdiction of the board. So, belli th~l.t the board was not 
ftuthorizpd to recommend tlle retirement of an officer because be did not 
pay his dl'bts. Held also that the iuul.dlity of a, disbnrsing atticer to furnish 
a uonu wll(~n duly required to do so was not sutlicient ground for his retire a 

ment. (Digest Opin .•J. A. G., § 2"O:l.) 
Held that the la\v-sections 124;" an111249, Revis£'d Statutes-contemplated 

an existing aud not a purely prospective and contingent incapacity; and 
that an inquiry into an offi....:er's general effil'iency could De pertinent ouly 
in 80 far as it could be regarded us going to 'show that bis inefficiency, if 
found was the result of au imp~il'ment of health. (Ia., § 2204.) 
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incapacity, and whether such cause is an incident of 
service. " 1 

18. The board is closed for deliberation and de~er­
mines whether the officer before it for examination is 
incapacitated for active service or not. (It is not neces­
sary that the recorder retire.) When it finds the officer 
incapacitated for active service, it must also find and 
report the cause which, in its judgment, has produced 
the incapacity, and whether such cause is an incident 
of service. 1 The board may modify its findings ane.. 
decision at any time before forwarding its record of 
proceedings. The finding should be framed in narrative 
form, and should not embrace any recommendation. 

19. Action on Finding.-" The proceedings and deci­
sion of the board shall be transmitted to the Secretary of 
War, and shall be laid by him before the President for 
his approval or disapproval and orders in the case." 2 

20. In any case in which,in the President's judgment, 
the investigation has not been complete, "or the finding 
is not justified by the facts, he may, before acting there­
on, return the proceedings to the board for a further 
inquiry or hearing, or a correction of its conclusions, as 
in a case of a court-martial. But not being a court, and 
the inquiry not being a trial, the board, upon such 
revision, may, and should if so directed, reexamine 
former witnesses or take new testimony. 

21. "It is now fully settled that where the President 
has finally approved the finding of a retiring board, and 
has acted thereupon by making his order retiring the 
officer in one of the forms authorized by the statute, his 
power is exhausted. He can not then reopen the case, 
nor, though the order made was mistaken or unjust, can 
he revoke it and substitute another otherwise retiring 
the officer. If he does so, the second order will be void 
and inoperative. The action of the President, whose 
authority in such a case is, in the language of the 
Supreme Court, ' wholly dependent upon the letter of 

1 Sec. 1249, R. S. 2 Sec. 1250, R. S. 
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positive enactment,' is 'equivalent to the judgment of 
an appropriate tribunal upon the facts' as found, and 
can not be disturbed.' If injustice has been done, 
relief can be afforded by Congress alone." 1 

22. "The finding of a retiring board, approved by the 
President, is conclusive as to the facts. The board finds 
the facts and the President approves or disapproves the 
finding, but the law does not empower him to modify 
the finding or to substitute a different one. There is 
here a judicial power vested in the two, and not in the 
President acting singly, and when the power has been 
once fully exercised it is exhausted as to the case.'" 

RETIREMENT. 

1. "When any officer has become incapable of per­
forming the duties of his office, he shall be either retired 
from active service, or wholly retired ftom the service, 
by the President" as hereinafter provided." 3 

1 'Vinthrop's JHilitary Law and Precedents, page 767; United States v. 
Burchard, 125 U. S., 179,180; Burchard v. Uuitcd States, 19 Ct. Cis., 137; 
Potts v. United States, 125 U. S., 175; Mmer v. United States, 19 Ct. CIB., 
338; McBlair v. United StateB, id., 528; 19 Opin. Atty. Gen., 203. "The 
finding of the retiring board, approved by the President, is the judgment 
of the tribunal created under the law to determine such questions." (Potts v. 
United States, supra.) 

" The finding, npproved by the President, fixes the fact that an officer's 
incapacity was or was not caused by the service, and the fact once fixed can 
not be reviewed." (Burchard v. United States, slIpJ"a.) 

"Upon the report of the board~ the President had the right to adopt one 
of three courses with the claimant; he could. disapprove the finding, and 
thereby retain the claimant in the active service; retire him from active 
service, or wholly retire him from the Army, as he might determine. He 
had a power to exercise in the disposition of the report, and his action 
thereon made, in law, the complete exercise of the full measure of authority 
provided by the statute. It is not a contiJmillg power, but is performed to 
the extent of its exil:)tence by the one act of the President." (liIcBlair v. 
United States, SU1J1'a. And compure E.c lJa.1·le Randolph, 2 Brock., 473; 
People v. Waynesville, 88 Ill., 470, cited in19 Opin. Atty. Gen., 200.) 

• Digest Opin. J. A. G., § 2206. See U. S. v. Burcbard, 125 U. S., 179. 
3Sec.l~45, R. S. (see sees. 1246 to 1258, R. S., inclusive). This section 

is taken from sec. 16 of "un act providing for the better organization of the 
Military Establishment, II approved August 3, 1861, which prescribed, ." that 
if any commissioned officer of the Army, or of the Marine Corps, shall have 
become, or sball hereafter become, incapable of, performing the dutieB of 
his office, he Bhall be placed upou tbe retired list and withdrawn' from active 
eervice and command and from the line of promqtion." 
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2. "Wben a retiring board finds that an officer is inca­
pacitated for active service, and that his incapacity is 
the i.'esult of an incident of service, and such decision is 
approved by the President, said officer shall be retired 
from active service and placed on the list of retired 
officers." 1 

3. "When the board finds that an officer is incapaci­
tated for active service, and that his incapacity is not 
the result of any incident of service, and its decision is 
approved by the President, the officer shall be retired 
from active service, or wholly retired from the service, 
as the President may determine." , 

RETIREMENT UNDER ACT OF OCTOBER 1, 1890. 

1. The act of October 1, 1890, providing for examina­
tion for promotion in the Army directs: "That should 
the officer fail in his physical examination and be found 
incapacitated for service by reason of physical disability 
contracted in line" of duty, he shall be retired with the 

1Sec. 1251, R. S. It does not affect the authority to retire under sec. 1251, 
R. S., that the incapacity of the officer may have been found to have re­
sulted from a wound received by him while in the volunteer service before 
entering the Regular Army. 

2Sec. 1252, R. S. Under sec. 1252, R. 8., an officer may, in the discretion 
'Jf the Pl'esidcn t, legally be retired by reason of an incapacity resulting 
from habitual drunkenness. 

Sees. 1251 and 1252, R. S., are. based on sec. 17 of the act cited in note 3, 
page 94, mlle, wllich prescribcu. as follows: '" The bOllru, whenever it finds an 
officer incapacitated for actiyc scn-icc, will report wbether, in its jUdgment, 
the said incapacity result from long and faithful sen-icc, f!'OIll wounds or injury 
recciyed in the line of duty, from sickness or exposure therein, or from any 
other incident qf service. If so, and the l'resident approye such judgment, 
the disabled officer shall thereupon be placed. upon the list of retired officers, 
according to the pro\"bions of this ad. If otherwise) and if the President 
concur in opinion with the board, the officer shall be retired as above, 
either with his pay proper alone, or with his. service rations alone, at the 
discretion of the Presitlent, or he shall be wholly retired from the service, 
with one sea.rls pay amI allowances." 

The incapacity mentioned is a physical incapacity. (Digest Opin. J. A. G., 
§§ 2203, 2208.) 

3The pbrase "in line of dutY,ll as used ill this act, should be construed 
as having the same meaning with" incident of senice," as used in sec. 1249, 
R. S. 

Th,? following is an extract from a report of the JIHlge-Ad,·ocate-General 
which, although relating to enlisted men, is in principle applicable in the 

65060°-14-7 
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rank to which his seniority entitled him to be promoted; 
but if he should fail for any other reason he shall be 
suspended from promotion for one year, when he shall 

Cil~e of commissioned officers. TlIe action of the 'Val' Department on this 
report was in effect a confirmation of the conclusion arrived. at: 

"Formel"ly the expression' line of duty 1 was much more atrietly con­
Htl'lied than now. Attorney General Cushing explained it thlls: 

H' The phrase II line of duty II is an apt one, to denote that an act of duty 
performed must have relation of causation, mediate or immediate, to the 
wound, the casualty, the injury, or the disease, prvducing disability or 
death. . 

* * * * * 
" 'Every person who enters the mil.ital'Y service of the country-officer, 

soldier, sailor, or marine:-takes upon himself certain moral and legal en­
gagements of duty, which constitute his official or professionalobligatioTls. 
While in the performance of those thing~, which the l,lw requires of him 
as military duty, he is in the line qf his duty. But, at the same time, though 
a. soldier or sailor, he is not the less a man and a citizen, with prh'ute rigbts 
to exercise and duties to perform j and, while attending to these things, he 
is not in the line of his public duty. In addition to this, a soldier or sailor, 
like any other mau, has tlle physical faculty of doing many things, which 
are in violation of duties, eitller general or special j and in doing these 
things he is not acting in tho line of llis duty. Arollnd all those acts of the 
soldier or sailor which are official in their nature, the pension law draws a. 
legislative line, and then they Bay to the soldier or sailor: If, while per~ 

forming acts which are within that line, you thereby incur disability or 
--teatb, you, or your widow or chil<lren, as the case may be: shall receive a 
pension or other allowancej but not if the disability 01' death arise from acts 
performed outside of that line, that is, absolntely di'5conneeted from; and 
wholly independent of, the performance of duty. \Vns the cause of dis· 
ability or death a cause within the line of duty or ontsille of it? \Vas that 
cause appertaining to, dependent upon, or otherwise necessarily and essen­
tially connected with, duty within the line, or was it unappurteuilllt, illde~ 

pendent, and not of necessary amI essential connection '? 'That, in my 
judgment, is the true test-criterion of the class of pension cases under con­
sideration.' (7 Opin. Atty. Gen., 161, 162.) 

"A more liberal construction was the earlier one of Attorney General 
Rush. Upon this point he saiu:­

" L I should presume, however, that evel'y officer in full commissioIl, and 
not on furlougll, must be considered in the line of his duty, although, at 
the moment, no particular or active employment is devolved upon him. 
'rhe SHme of a soldier who is kept in pay, for it is presupposeu of oath the 
one and the other that they are at all times prepared fol' duty; and it is 
surely of indispensable obligation upon them to keep tbemselYes <letached 
flOm other pursuits, so as to be ready at a mOlllent to answor any cnU 
emanating from those who may be authorized to commaud thom.' (1 Opin. 
Atty. Gen., 182.) 

IL But neithor" of these views has been fouml to be SUfficient, and there~ 

fore neither has been followed in practice. 
"By (the fourth section of) an act of March 3, 1865 (13 Stat., 488), it was 

provided:­
" 'That every noncommissioned officer, private, or other person, who 

has b~en, or shall herenfter be, discharged from the army of the United 
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be reexamined, and in case of failure on such reexami­
nation he shall be honorably discharged, with one year's 
pay, from the Army." 

2. All questions relating to the physical condition of 
an officer shall be determined by the full board. 

The physical examination will be thor9ugh, and will 
include the ordinary analysis of the urine. 

States by reason of wounds received in battle, on skirmish, on picket, or in 
actioIl, or in the line of duty, shall be entitled to receive the same bounty 
af; if he had sel'ved out his full term.' 

II And by (tn act approved April 12, ]866 (14 Stat., 352), it was declared­
" 'That tbe tl'll~: intent nnd meaning of tIle worus "or in the line of 

duty," llsed in tIle fourth s\?dion of the act approved l\larch 3, 1865, * * * 
requires that the bcucfit of t.he provision of said sectiun shall be extended 
to any enlisted mall or othel' persoll entitled by law to bounty who has 
been or In,Jy IJe disclmrged by reason of a wound received wllBe actually in 
service under military ordcl's, not at the time on furlough or leave of 
ausence, nor <mgaged in any unlawful or unauthorized act or pursuit.' 

~'In tbi8 enactment we have a legislative construction of the expression 
~ in t.he lino of duty,' as used in the earlier legislation cited. To be in the 
line of duty. ill thE' sense of that legislatiol1, the soldier must be actually in 
service und!;>r llliJitary orders, and be must not be on furlough nor engaged 
in any unlawful or unauthorized act or pursuit. For the purpose of that 
legislation this legislative construction would be conclusive, but it is not 
necessarily so ill determining the soldier'S condition in other connections­
his right of admission to the Soldiers' Horne, for ex.ample. In determining 
bis general military status 01' condition in respect to tue question under 
cOllsideration it further limitation has in practice been recognized, namely, 
that the disability must not be the result of the unlawful or unauthorized 
act, as a direct or a contributory cause. A circular of the Surgeon Gen­
eral's Office, dated May 11, 1893, approved by the Secretar,Y of War, states 
the matter as follows: 

'" It is ju~t to assume that all diseases contracted or injuries received 
while un otnCl't' or solllier is in tl1e milital·y sen ice of the United States 
occur in t.he line of duty nnless the surgeon knows, first, that the disease 
or injury existed beforo cntering the service; secolHJ, that it was contracted 
while absent from duty on furlough 01' otherwise; or, third, that it occurred 
in consequence of willful neglect 01' immoral conduct of the sick man 
himself.' 

"I am inclined to believe that the principle as stated in the act of April 
12) 1866, mollified by the limitation indicated, is as accurate a general 
statement of the meaning in military administration of the expression' in 
the line of duty' as can be given. It is, however) SUbject to exceptions. 
Thus a soldier may be on furlough and 'yet in the line of duty, as wben he 
is en route to his station at the expiration of his furlough, or when during 
his furlough he is, in compliance with orders, ou his way to a place to 
report his whereabouts. So, certllin acts may in a measure be contributory 
causes of disability, and yet not to such a degree as to bl'ing the case 
within the general rule, as wlJen the di:,uuility is the result of negligence, 
but the negligence is not of snell a degree as to amount to culpable con· 
tributory negligence. Such cases can only be properly decided on their 
own merits." 
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Defects of vision, resulting from errors of refraction, 
that are not excessive, and that may be entirely cor­
rected by glasses, do not disqualify, unless they are due 
to or are accompanied by organic disease. 

3. When the board finds an officer physically inca­
pacitated for service, it shall conclude the examination 
by finding and reporting the cause which, in its judg­
ment, has produced his disability, and whether such 
disability was contracted in the line of duty. 

4. The record in each case where an officer is found 
physically disqualified shall be authenticated by all the 
members, including medical officers, and the recorder. 
In all other cases the medical officer will not be required 
to sign the proceedings. If any member dissents from 
the opinion of the board, it will·be so stated. 

5. Any officer reported by a retiring board as inca­
pacitated by reason of physical disability, the result of 
an incident of service, shall, if the proceedings of said 
board are approved by the President, be regarded as 
physically unfit for promotion within the meaning of 
section 3 of the act of October 1, 1890, and will be retired 
with the rank to which his seniority entitles him when­
ever a vacancy occurs that otherwitie would result in 
his promotion on the active list; provided, that before 
the occurrence of such vacancy he shall not have been 
placed on the retired list.' 

6. The finding of the board of examination that the 
officer is incapacitated for duty is not per se final, but 
must be reported for the action of the Secretary of War 
amI passed upon by him. Where the finding and report 
of the board have been approved but not yet executed 
by actual retirement, there may intervene contingencies 
whic.:h would supersede such proceeding-as the trial 
and dismissal of the officer by court-martial, or the 
arising of new causes which might make proper that the 
question of his disability be inquired into by a retiring 

lG. O. 41,:\. G. 0. , 1897, which also contains detailed instructions as to 
procedure of board of examinations ill geueral. 
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board convened under section 1246, Revised Statutes. 
But unless some such new occasion and ground of dis­
qualification be presented, the action of the Secretary 
of War, in approving the report, remains final and ex­
haustive, and the officer is entitled to be retired under 
the act of 1890, and can not legally be ordered before 
such retiring board. ' 

lDigest Opin. J. A. G., § 2207.. 
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SECTION 1342, R. S. The armies of the United StateR 
shall be governed by the following rules and articles. 
The word officer, as used therein, shall be understood to 
designate commissioned officers, the word soldier shall be 
understooll to include noncommissioned officers, musi­
cians, artificers, and privates, and other enlisted men, 
and the convictions mentioned therein shall be under­
stood to be convictions by conrt-martial. 

ARTICLE 1. Every officer now in the Army of the 
United States shall, within six months from the passing 
of this act, and every officer hereafter appointed shall, 
before he enters upon the duties of his office, subscribe 
these rules and articles. 

ART. 2. These rules and articles shall be read to every 
enlisted man at the time of, or within six days after, his 
enlistment, and he shall thereupon take an oath or affir­
mation, in the following form: "I, A. B., do solemnly 
swear (or affirm) that I will bear tnle faith and alle­
giance to the United States of America: that I will serve 
them honestly and faithfully against all their enemies 
whomsoever; and that I will obey the orden; of the 
President of the United States and the orders of the 
officers appointed over me, according to the rule3 and 
articles of war." This oath may be taken before any 
commissioned officer of the Army. 

ART. 3. Every officer who knowingly enlists or mus­
ters into the military service any millor over the age of 
16 years without the written consent of his parents or 
guardians, or any minor uncler the age of 16 years, or 
any insane or intoxicated persons, or any deserter from 
the military or naval service of the United States, or 
any person who has been convicted of any infamous 

(102) 
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criminal offense, shall, upon conviction, be dismissed 
from the service, or suffer such other punishment as a 
court-martial may direct. 

ART. 4. No enlisted man, duly sworn, shall be dis­
charged from the service without a discharge in writing, 
signed by a field officer of the regiment to which he 
belongs, or by the commanding officer, when no field 
officer is present; and no discharge shall be given to any 
enlisted man before his term of service has expired, 
except by order of the President, the Secretary of War, 
the commanding officer of a department, or by sentence 
of a general court-martial. 

ART. 5. Any officer who knowingly musters as a soldier 
a person who is not a soldier shall be deemed guilty of 
knowingly making a false muster, and punished accord­
ingly. 

ART. 6. Any officer who takes money, or other thing, 
by way of gratification, on mustering any regiment, 
troop, battery, or company, or on signing muster rolls, 
shall be dismissed from the service, and shall thereby be 
disabled to hold any office or employment in the service 
of the United States. 

ART. 7. Every officer commanding a regiment, an in­
dependent troop, battery, or company, or a garrison, 
shall, in the beginning of every month, transruitthrough 
the proper channels, to the Department of War, an 
exact return of the same, specifying the names of the 
officers then absent from their posts. with the reasons 
for and the time of their absence. And any officer who, 
through neglect or design, omits to send such rpturns, 
shall, on conviction thereof, be punished as a court­
martial may direct. 

ART. 8. Every officer who knowingly makes a false 
return to the Department of War, or to any of his supe­
riO!' officers. authorized to call for such returns, of 
the state of the regiment, troop, or company, or garri­
son under his command; or of the arms, ammunition, 
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clothing, or other stores thereunto belonging, shall, on 
conviction thereof before a court-martial, be cashiered.' 

ART. 9. All public stores taken from the enemy shall 
be secureu for the service of the United States; and 
for neglect thereof the commanding officer shall be 
answerable. 

ART. 10. Every officer commanding a troop, battery, 
or company, is charged with the arms, accouterments, 
ammunition, clothing, or other military stores belong­
ing to his command, and is accountable to his colonel 
in case of their being lost, spoiled, or uamaged other­
wise than by unavoidable accident, or on actual service. 

ART. 11. Every officer commanding a regiment or an 
independent troop, battery, or company, not in the 
fieW, may, when actually quartered with such com­
mand, grant furloughs to the enlisted men, in such 
numbers and for such time as he shall deem consistent 
with the good of the service. Every officer command­
ing a regiment, or an independent troop, battery, or 
company, in the field, may grant furloughs not exceed­
ing thirty days at one time, to five per cent of the 
en~isted men, for goou conduct in the line of duty, but 
subject to the approval of the commander of t.he forces 
of which said enlisted men form a part. Every com­
pany officer of a regiment, commanding any troop, 
battery, or company not in the field, or commanding in 
any garrison, fort, post, or barrack, may, in the absence 
of his field officer, grant furloughs to the enlisted men, 
for a time not exceeding twenty days in six months, 
and not to more than two persons to be absent at the 
same time. 

ART. 12. At every muster of a regiment, troop, bat­
tery, or company, the commanding officer thereof shall 
give to the mustering officer certificates, signed by him­
self, stating how long absent officers have been absent 
and the reasons of their absence. And the cOlllmanding 
officer of every troop, battery, or company shall give 

1 II Cashiered II and II dismissed from the service" are now considered 
pl'll,ctically s,}'nonymous. 
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like certificates, stating how long absent noncommis­
sioned officers and private soldiers have been absent 
and the reasons of their absence. Such reasons and 
time of absence shall be inserted in the muster rolls 
opposite the names of the respective absent officers and 
soldiers, and the certificates, together with the muster 
rolls, shall be transmitted by the mustering officer to 
the Department of vVar as speedily as the distance of 
the place and muster will admit. 

ART. 13. Every officer who signs a false certificate, 
relating to the absence or pay of an officer or soldier, 
shall be dismissed from the service. 

ART. 14. Any officer who knowingly makes a false 
muster of man or horse, or who signs, or directs, or 
allows the signing of any muster roll, knowing the 
same to contain a false muster, shall, upon proof thereof 
by two witnesses, before a court-martial, be dismissed 
from the service, and shall thereby be disabled to hold 
any office or employment in the service of the United 
States. 

ART. 15. Any officer who, willfully or through neg­
lect, suffers to be lost, spoiled, or damaged, any military 
stores belonging to the United States, shall make good 
the loss or damage, and be dismissed from the service. 

ART. 16. Any enlisted man who sells, or willfully or 
through neglect wastes the ammunition delivered out 
to him, shall be punished as a court-martial may direct. 

ART. 17. Any soldier who sells, or through neglect 
loses or spoils his horse, arms, clothing, or accouter­
ments, shall be punished as a court-martial may ad­
judge, subject to such limitations as may be prescribed 
by the President by virtue of the power vested in him. l 

ART. 18. Any officer commanding in any garrison, 
fort, or barracks of the United States who, for his pri­
vate advantage, lays any duty or imposition upon or is 
illterested in, the sale of any victuals, liquors, or other 

'17th A. W., as amended by act of Jul~' 27,1892; see G. O. 57, A. G. 0., 
1892.. 
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necessaries of life, brought into such garrison, fort, or 
barracks, for the use of the soldiers, shall be dismissed 
from the service. 

ART. 19. Any officer who uses contemptuous or disre­
spectful words against the President, the Vice-President, 
the Congress of the United States, or the chief magis­
trate or legislature of any of the United States in which 
he is quartered, shall be dismissed from the service, or 
otherwise punished, as a court-martial may direct. 
Any soldier who so offends shall be punished as a court-
martial may direct. . 

ART. 20. Any officer or soldier who behaves himself 
with disrespect toward his commanding officer shall be 
punished as a court-martial may direct. 

ART. 21. Any officer or soldier who, on any pretense 
whatsoever, strikes his superior officer, or draws or lifts 
up any weapon, or offers any violence against him, being 
in the execution of his office, or disobeys any lawful com­
mand of his superior officer,' shall suffer death, or such 
other punishment as a court-martial may direct. 

ART. 22. Any officer or soldier who begins, excites, 
causes, or joins in any mutiny or sedition, in any troop, 
!:lattery, company, party, post, detachment, or guard, 
Bhall suffer death, or such other punishment as a court­
martial may direct. 

ART. 23. Any officer or soldier who, being present at 
any mutiny or sedition, does not use his utmost endeavor 
to suppress the same. or having knowledge of any in­
tended mutiny or sedition, does not, without delay, give 
information thereof to his commanding officer, shall 
suffer death, or such other punishment as a court-martial 
may direct. 

ART. 24. All officers, of what condition soever, have 
power to part and quell all quarrels, frays, and disorders, 
whether among persons belonging to his ~ own or to 

1 Disouedicmcc of nn 01'(1(-1' of a contract snrgeon , of a rlental surgeon, of a 
I,'eterill,lriau, ::lnd a noncolllmissioned QUicer should be cLargecl under the 62d 
'Article of "'al'; see Form d, page 141, post. Disobedience of nn order by a 
military convict should also be charged ull(}pr the 62d Article of War. 

'JSic in Uevised Statutes. 
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another corps, regiment, troop, battery, or company, and 
to order officers into arrest, and noncommissioned offi­
cers and soldiers into confinement, who take part in the 
same, until their proper superior officer is acquainted 
therewith. And whosoever, being so ordered, refuses to 
obey such officer or noncommissione<1 officer, or draws 
a weapon npon him, shall be punished as a court-martial 
may direct. 

ART. 25. No officer or soldier shall use any reproachful 
or provoking speeches or gestures to another. Anyoffi­
cer who so offends shall be put in arrest. Any soldier 
who so offends shall be confined, and required to ask 
pardon of the party offended in the presence of his com­
manding officer. 

ART. 26. No officer or soldier shall send a challenge to 
another officer or soldier to fight a duel, or accept a 
ehallenge so sent. Any officer who so offends shall be 
dismissed from the service. Any soldier who so offends 
shall suffer such punishment as a court-martial may 
direct. 

ART. 27. Any officer or noncommissioned officer, com­
manding a guard, who, knowingly anc1 willingly, suffers 
any person to go forth to fight a duel shall be punished 
as a ehallenger; and all seconds or promoters of duels, 
and carriers of challenges to fight duels, shall be deemed 
principals, and punished accordingly. It shall be the 
duty of any officer commanding an army, regiment, 
troop, battery, company. post. or detachment, who 
knows or has reason to believe that a challenge has 
been given or accepted by any officer or enlisted man 
under his command, immediately to arrest the offender 
and bring him to trial. 

ART. 28. Any officer or soldier who upbraids another 
officer or soldier for refusing a challenge shall himself 
be punishe<1 as a challenger; and all officers and soldiers 
are hereby discharged from any <1isgrace or opinion of 
disadvantage which might arise from their having re­
fused to accept challenges, as they will only have acted 
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in obedience to the law, and have done their duty as 
good soldiers, who subject themselves to discipline. 

ART. 29. Any officer who thinks himself wronged by 
the commanding officer of his regiment, and, upon due 
application to such commander, is refused redress, may 
complain to the general commanding in the State or 
Territory where such regiment is stationed. The gen­
eral shall examine into said complaint and take proper 
measures for redressing the wrong conplained of; and 
he shall, as soon as possible, trallsmit to the Depart­
ment of War a true statement of such complaint, with 
the proceedings had thereon. 

ART. 30. Any soldier who thinks himself wronged by 
any officer may complain to the commanding officer of 
his regiment, who shall summon a regimental court­
martial for the doing of justice to the complainant. 
Either party may appeal from such regimental court­
martial to a general court-martial; but if, upon such 
second hearing, the appeal appears to be groundless and 
vexations, the party appealing shall be punished at the 
discretion of said general conrt-martial. l 

ART. 31. Any officer or soldier who lies ont of his 
quarters, garrison, or camp, without leave from his 

1 The "regimental court-martial," under tlIe 30th A. 'V., can not be used 
as a substitute for a general court-martial or court of inquiry, for it can not 
try an officer nor make an investigation for tho purpose of determining 
whether be shall be brougllt to trial. When, if the soldier's complaint 
should be sustaiucd, the only redress would be a reprimand to the officer, 
the matter would not be within the jurisdiction of this court. It can only 
in vcstigate such matters as arc susceptible to redress by the doing of justic-e 
to the complainant; that is, when in some way he can be sct right by put­
ting a stop to the wrongful condition which the officer has eauRed to exist. 
Erroneous stoppages of pay, irregularity of detail, the apparent requirement 
of more labor than from any other soldiers, and the like, might in this way 
be in\'estigated and the wrongful condition put an end to. The court will 
in such cases record the evidence and its conclusions of fact, and recommend 
the action to be taken. The members of the court (and the jUdge-advocate) 
will be sworn faithfully to perform their duties as members (and judge­
advocate) of the court, and the proceedings wiJI be recorded, as nearly as 
practicable, in the same manner as the proceedings of ordinary courts­
martial. 
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superior officer, shall be punished as a court-martial 
may direct. 

ART. 32. Any soldier who absents himself from his 
troop, battery, company, or detachment, without leave 
from his commanding officer, shall be punished as a 
court-martial may direct. 

ART. 33. Any officer or soldier who fails, except when 
prevented by sickness or other necessity, to repair, at 
the fixed time. to the place of parade, exercise or other 
rendezvous appointed by his commanding officer, or goes 
from the same, without leave from his commanding of­
ficer, before he is dismissed or relieved, shall be punished 
as a court-martial may direct. 

ART. 34. Any soldier who is found one mile from camp, 
without leave in writing from his commanding officer. 
shall be punished as a court-martial may direct. 

ART. 33. Any soldier who fails to retire to his quar­
ters or tent at the beating of retreat, shall be punished 
according to the nature of his offense. 

ART. 3Q. No soldier belonging to any regiment, troop, 
battery, or company shall hire another to do his duty for 
him, or be excused from duty, except in cases of sick­
ness, disability, or leave of absence. Every such soldier 
found guilty of hiring his duty, and the person so hired 
to do another's duty, shall be punished as a court­
martial may direct. 

ART. 37. Every noncommissioned officer who connives 
at such hiring of duty shall be reduced. Every officer 
who knows and allows such practices shall be punished 
as a court-martial may direct. 

ART. 38. Any officer who is found drunk on his guard, 
party, or other duty, shall be dismissed from the service. 
Any soldier who so offends shall suffer such punishment 
as a court-martial may direct. No court-martial shall 
Sl'ntence any soldier to be branded, marked, or tattooed. 

ART. 39. Any sentinel who is found sleeping upon his 
post, or who leaves it before he is regularly relieved, 
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shall suffer death or such other punishment as a court­
martial may direct. 

ART. 40. Any officer or soldier who quits his guard, 
platoon, or division, without leave from his superior 
officer, except in a case of urgent necessity, shall be 
punished as a court-martial may direct. 

ART. 41. Any officer who, by any means whatsoever, 
occasions false alarms in camp, garrison, or quarters, 
shall suffer death, or such other punishment as a court­
martial may direct. 

ART. 42. Any officer or soldier who misbehaves him­
self before the enemy, runs away, or shamefully aban­
dons any fort, post, or guard, which he is commanded 
to defend, or speaks words inducing others to do the 
like, or casts away his arms or ammunition, or quits his 
post or colors to plunder or pillage, shall suffer death, 
or such other punishment as a court-martial may direct. 

ART. 43. If any commander of any garrison, fortress, 
or post is compelled, by the officers and soldiers under 
his command, to give up to the enemy or to abandon 
it, the officers or soldiers so offending shall suffer death, 
or such other punishment as a court-martial may direct. 

ART. 44. Any person belonging to the armies of the 
United States who makes known the watchword to any 
person not entitled to receive it, according to the rules 
and discipline of war, or presumes to give a parole or 
watchword different from that which he received, shall 
Ruffer death, or such other punishment as a court­
martial may direct. 

ART. 45. Whosoever relieves the enemy with money, 
victuals, or ammunition, or knowingly harbors or pro­
tects an enemy, shall suffer death, or such other punish­
ment as a court-martial may direct. 

ART. 46. Whosoever holds correspondence with, or 
gives intelligence to, the enemy, either directly or indi­
rectly, shall suffer death, or such other punishment as 
a court-martial may direct. 

ART. 47. Any officer or soldier who, having received 
pay, or having been duly enlisted in the service of the 
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LTnited States, deserts the same, shall, in time of war, 
3uffer death, or such other punishment as a court-martial 
may direct; and in time of peace, any punishment, ex­
cepting death, which a court-martial may direct. 

ART. 48. Every soldier who deserts the service of the 
United States shall be liable to serve for such period as 
shall, with the time he may have served previous to his 
desertion, amount to the full term of his enlistment; 
Hnd such soldier shall be tried by a court-martial and 
punished, although the term of his enlistment may have 
elapsed previous to his being apprehended and tried. 

ART. 49. Any officer who, having tendered his resigna~ 

tion, quits his post or proper duties, without leave and 
with intent to remain permanently absent therefrom, 
prior to due notice of the acceptance of the same, shall 
be deemed and punished as a deserter. 

ART. 50. No noncommissioned officer or soldier shall 
enlist himself in any other regiment, troop, or company, 
without a regular discharge from the regiment, troop, 
or company in which he last served, on a penalty of 
being reputed a deserter, and suffering accordingly. 
And in case any officer shall knowingly receive and 
entertain such noncommissioned officer or soldier, or 
shall not, after his being discovered to be a deserter, 
immediately confine him and give notice thereof to the 
corps in which he last served, the said officer shall, by a 
court-martial, be cashiered. 

ART. 51. Any officer or soldier who advises or per­
suades any other officer or soldier to desert the service 
of the United States shall, in time of war, suffer death, 
or such other punishment as a court-martial may direct; 
and, ill time of peace, any punishment, excepting death, 
which a court-martial may direct. 

ART. 52. It is earnestly recommended to all officers and 
soldiers diligently to attend divine service. Any officer 
who behaves indecently or irreverently at any place of 
divine worship shall be brought before a general court­
martial, there to be publicly and severely reprimanded 
by the president thereof. Any soldier who so offends 
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shall, for his first offense, forfeit one-sixth of a dollar; 
for each further offense he shall forfeit a like sum, and 
shall be confined twenty-four hours. The money so for­
feited shall be deducted from his next pay, and shall be 
applied, by the captain or senior officer of his troop, 
battery, or company, to the use of the sick soldiers of 
the same. . 

ART. 53. Any officer who uses any profane oath or 
execration shall, for each offense, forfeit and pay one 
dollar. Any soldier who so offends shall incur the pen­
alties provided in the preceding article; and all moneys 
forfeited for such offenses shall be applied as therein 
provided. 

ART. 54. Every officer commanding in quarters, garri­
son, or on the march, shalll,eep good order, and, to the 
utmost of his power, redress all abuses or disorders 
which may be committed by any officer or soldier under 
his command; and if, upon complaint made to him of 
officers or Eoldiers beating or otherwise ill-treating any 
person, disturbing fairs or markets, or committing any 
kind of riot, to the disquieting of the citizens of the 
United States, he refuses or omits to see justice done to 
the offender, and reparation made to the party injured, 
so far as part of the offender's pay shall go toward such 
reparation, he shall be dismissed from the service, or 
otherwise punished as a court-martial may direct. 

ART. 55. All officers and soldiers are to behave them­
selves orderly in quarters and on the march; and who­
ever commits any waste or spoil, either in walks or trees, 
parks, warrens, fish ponds, houses, gardens, grain fields, 
inclosures, or meadows, or maliciously destroys any prop­
erty whatsoever belonging to inhabitants of the United 
States (unless by order of a general officer commanding 
a separate army in the field), shall, besides such penalties 
as he may be liable to by law, be punished as a court­
martial may direct. 

ART. 56. Any officer or soldier who does violence to 
any person bringing provisions or other necessaries to 
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the camp, garrison, or quarters of the forces of the 
United States in foreign parts, shall suffer death, or such 
other punishment as a court-martial may direct. 

ART. 57. Whosoever, belonging to the armies of the 
United States in foreign parts, or at any place within 
the United States or their Territories during rebellion 
against the supreme authority of the United States, 
forces a safe-guard, shall suffer death. 

ART. 58. In time of war, insurrection, or rebellion, 
larceny, robbery, burglary, arson, mayhem, manslaugh­
ter, murder, -assault and battery with intent to kill, 
wounding, by shooting or stabbing, with an intent to 
commit murder, rape, or an assault and battery with an 
intent to commit rape, shall be punishable by the sen­
tence of a general court-martial, when committed by 
persons in the military service of the United States, and 
the punishment in any such case shall not be less than 
the punishment provided, for the like offense, by the laws 
of the State, Territory, or District in which such offense 
may have been committed. 

ART. 59. When any officer or soldier is accused of a 
capital crime, or of any offense against the person or 
property of any citizen of any of the United States 
which is punishable by the laws of the land, the com­
manding officer and the officers of the regiment, troop, 
battery, company, or detachment to which the person 
so accused belongs are required, except in time of war, 
upon application duly made by or in behalf of the party 
injured, to use their utmost endeavors to deliver him 
over to the civil magistrate, and to aid the officers of 
justice in apprehending and securing him, in order to 
bring him to trial. If, upon such application, any officer 
refuses or willfully neglects, except in time of war, to 
deliver over such accused person to the civil magistrates. 
or to aiel the officers of justice in apprehending him, he 
shall be dismissed from the service.' 

ll\Iunicipal ordinances and by-laws are part of the laws of the land"H 

within the meaning of the phrase as used in the 59th A. W. (Opin. of 
Atty. Gen.; see cir. 15, A. G. 0., 1894.) 

65060"-14-8 



ARTICLES OF WAR.114 

ART. 60. Any person in the military service of the 
United States who makes or causes to be made any claim 
against the United States, or any officer thereof, know­
ing such claim to be false or fraudulent; or 

[2] Who presents or causes to be presented to any per­
son in the civil or military service thereof, for approval 
or payment, any claim against the United States or any 
officer thereof, knowing such claim to be false or.fraudu­
lent; or 

[3] Who enters into any agreement or conspiracy to 
defraud the United States by obtaining, or aiding others 
to obtain, the allowance or payment of any false or 
fraudulent claim; or 

[4] Who, for the purpose of obtaining or aiding others 
to obtain, the approval, allowance, or payment of any 
claim against the United States, or against any officer 
thereof, makes or uses, or procures or advises the making 
or use of, any writing or other paper, knowing the same 
to contain any false or fraudulent statement; or 

[5] Who. for the purpose of obtaining, or aiding others 
to obtain, the approval, allowance, or payment of any 
claim against the United States or any officer thereof, 
makes, or procures or advises the making of, any oath 
to any fact or to any writing or other paper, knowing 
such oath to be false; or 

[6] Who, for the purpose of obtaining, or aiding others 
to obtain, the approval, allowance, or payment of any 
claim against the United States or any officer thereof, 
forges or counterfeits, or procures or advises the forging 
or counterfeiting of, any signature upon any writing or 
other paper, or uses, or procures or ·advises the use of, 
any such signature, knowing the same to be forged or 
counterfeited; or 

[7] Who, having charge, possession, custody, or control 
of any money or other property of the United States, 
furnished or intended for the military service thereof, 
knowingly delivers, or causes to be delivered, to any per­
son having authority to receive the same, any amount 
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thereof less than that for which he receives a certificate 
or receipt; or 

[8] Who, being authorized to make or deliver any 
paper certifying the receipt of any property of the 
United States, furnished or intended for the military 
service thereof, makes or delivers to any person such 
writing, without having full knowledge of the truth of 
the statements therein contained, and with intent to 
defraud the United States; or 

[9] Who, steals, embezzles, knowingly and willfully 
misappropriates, applies to his own use or benefit, or 
wrongfully or knowingly sells or disposes of any ord­
nance, arms, equipments, ammunition, clothing, sub­
sistence stores, money, or other property of the United 
States, furnished or intended for the military service 
thereof; or 

[10] Who knowingly purchases, or receives in pledge 
for any obligation or indebtedness, from. any soldier, 
officer, or other person who is a part of or employedin said 
forces or service, any ordnance, arms, equipments, am­
munition, clothing,.subsistence stores, or other property 
of the United States,such soldier, officer, or other person 
not having lawful right to sell or pledge the same, 

Shall, on conviction thereof, be punished by fine or 
imprisonment, or by such other punishment as a court­
martial may adjudge, or by any or all of said.penalties. I 

And if any person, being guilty of any of the offenses 
aforesaid, while in the military service of the United 
States, receives his discharge, or is dismissed from the 
service, he shall continue to be liable to be arrested and 
held for trial and sentence by a court-martial, in the 
same manner and to the same extent as if he had not 
received such discharge nor been dismissed. 

ART. 61. Any officer who is convicted of conduct un­
becoming an officer and a gentleman shall be dismissed 
from the service. 

ART. 62. All crimes not capital, and all disorders and 

1 The words in italics were added by act of March 2, 1901, page 133, po.t. 
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neglects, which officers and soldiers may be guilty of, 
to the prejudice of good order and military discipline, 
though not mentioned in the foregoing Articles of War, 
are to be tal,en cognizance of by a general, or a regi­
mental, garrison, or field officers' 1 court-martial, accord­
ing to the nature and degree of the offense, and punishell 
at the discretion of such court.' 

ART. 63. All retainers to the camp, an<1 all persons 
serving with the armies of the United States i~ the field, 
though not enlisted soldiers, are to be subject to orders 
according to the rules and discipline of war. 

ART. 64. The officers and soldiers of any troops, 
whether militia or others, mustered and in pay of the 
United States, shall, at all times and in all places, be 
governed by the Articles of War, and shall be subject 
to be tried by courts-martial. 

ART. 65. Officers charged with crime shall be arrested 
and confined in their barracks, quarters, 01' tents, and 
deprived of their swords by the commanding officer. 
And any officer who leaves his confinement before he is 
set at liberty by his commanding officer shall be dis­
missed from the service. 

ART. 66. Soldiers charged with crimes shall be con­
fined until tried by court-martial, or released by proper 
authority. 

ART. 67. No provost marshal, or officer commanding 
a guard, shall refuse to receive or keep any prisoner 
committed to his charge by an officer belonging to the 
forces of the United States; provided the officer com­
mitting shall, at the same time, deliver an account in 
writing, signed by himself, of the crime charged against 
the prisoner. 

lIThe" fiplcl otnCC1"S II court was abolished by sec. 2 of the summary c(,urt 
act of June IS, 18D8, page 130, posl. 

2" SF-C. 3. 'l'llat fraudulent enlistment, :lIHl the receipt of an)' pny or allow­
ance thereunder, is horcby decla.red a milihlr'y offcllSC <lull llIalle punishable 
by court-martial, uIlder the G2d ~. :-ticIu of "'"ar. 'l (Act of July 27,1892; see 
G. O. 57, A. G. 0., 1892.) For definition of fmuuult!llt ellli~t1Ucllt" see page 
14, note 4, a'ltle, and for forms for charges see page 112, post. 
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ART. 68. Every officer to whose charge a prisoner is 
committed shall, within twenty-four hours after such 
commitment, or as soon as he is relieved from his guard, 
report in writing, to the commanding officer, the name 
of such prisoner, the crime charged against him, and 
the name of the officer committing him; and if he fails 
to make such report, he shall be punished as a court­
martial may direct. 

ART. 69. Any officer who presumes, without proper 
authority, to release any prisoner committed to his 
charge, or suffers any prisoner so committed to escape, 
shall be punished as a court-martial may direct. 

ART. 70. No officer or soldier put in arrest shall be 
continued in confinement more than eight days, or until 
such time as a court-martial can be assembled. 

ART. 71. When an officer is put in arrest for the pur­
pose of trial, except at remote military posts or stations, 
the officer by whose order he is arrested shall see that a 
copy of the charges on which he is to be tried is served 
upon him within eight days after his arrest, and that he 
is brought to trial within ten days thereafter, unless the 
necessities of the service prevent such trial; and then 
he shall be brought to trial within thi!'ty days after the 
expiration of said ten days. If a copy of the charges be 
not served, or the arrested officer be not brought to trial, 
as herein required, the arrest shall cease. But officers 
released from arrest, under the provisions of this article, 
may be tried, whenever the exigencies of the service 
shall permit, within twelve months after such release 
from arrest. 

ART. 72. Any general officer commanding an army, a 
Territorial division or a department, or colonel com­
manding a separate department, may appoint general 
courts-martial whenever necessary. But when any such 
commander is the accuser or prosecutor of any officer 
under his command the court shall be appointed by the 
President; and its proceedings and sentence shall be 
sent directly to the Secretary of War, by whom they 
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shall be laid before the President for his approval or 
orders in the case.1 

ART. 73. In time of war the commander of a division, 
or of a separate brigade of troops, shall be competent to 
appoint a general court-martial. But when such com­
mander is the accuser or prosecutor of any person under 
his command, the court shall be appointed by the next 
higher commander. 

ART. 74. Officers who may appoint a court-martial 
shall be competent to appoint a judge-advocate for the 
same. 

ART. 75. General courts-martial may consist of any 
number of officers from five to thirteen, inclusive; but 
they shall not consist of less than thirteen, when that 
number can be convened without manifest injury to 
the service. 

ART. 76. When the requisite number of officers to 
form a general court-martial is not present in any post 
or detachment, the commanding officer shall, in cases 
which.require the cognizance of such a court, report to 
the commanding officer of the department, who shall 
thereupon order a court to be assembled at the nearest 
post or department at which there may be such a 
requisite number of officers, and shall order the party 
accused, with necessary witnesses to be transported to 
the place where the said court shall be assembled. 

ART. 77. Officers of the Regular Army shall not be 
competent to sit on courts-martial to try the officers or 
soldiers of other forces, except as provided in Article 78. 

ART. 78. Officers of the Marine Corps, detached for 
service with the Army by order of the President, may 
be associated with officers of the Regular Army on 
courts-martial for the trial of offenders belonging to 
the Regular Army, or to forces of the Marine Corps so 
detached; and in such cases the orders of the senior 
officer of either corps, who may be present and duly 
authorized, shall be obeyed. 

1 Act of July 5, 1884; Bee G. O. 73, A. G. 0., 1884. 
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ART. 79. Officers shall be tried only by general courts­
martial; and no officer shall, when it can be avoided, be 
tried by officers inferior to him in rank.1 

ART. 81. Every officer commanding a regiment or corps 
shall, subject to the provisions of Article 80, be com­
petent to appoint, for his own regiment or corps, court&­
martial, consisting of three officers, to try offenses not 
capital. 

ART. 82. Every officer commanding a garrison, fort, or 
other place, where the troops consist of different corps, 
shall, subject to the provisions of Article 80, be compe­
tent to appoint, for such garrison or other place, courts­
martial, consisting of three officers, to try offenses not 
capital. 

ART. 83. Regimental and garrison courts-martial and 
summary courts, detailed under existing laws to try 
enlisted men, shall not have power to try capital cases 
or commissioned officers, but shall have power to award 
punishment not to exceed confinement at hard labor for 
three months or forfeiture of three months' pay, or both, 
and in addition thereto, in the case of noncommissioned 
officers, reduction to the ranks, and in the case of first­
class privates reduction to second-class privates: Pro~ 

vided, That a summary court shall not adjudge confine­
ment and forfeiture in excess of a period of one month 
unless the accused shall before trial consent in writing 
to trial by said court, but in any case of refusal to so 
consent the trial may be had either by general, regi­
mental, or garrison court-martial, or by said summary 
court, but in case of trial by said summary court with­
out consent as aforesaid the court shall not adjudge 
confinement or forfeiture of pay for more than one 
month.' 

ART. 84. The judge-advocate shall admiriister to each 
member of the court, before they proceed upon any trial, 
the following oath, which shall also be taken by all mem­
bers of regimental and garrison courts-martial: "Yon, 

lArt. 80 repeaJed U)' act of June 18, 189S, sec. 2, page 130,posl. 
283d A. \V" as amended by act of l\Iarch 2, 1901, page 132,posl. 
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A B, do swear that you will well and truly try and 
determine, according to evidence, the matter now before 
you, between the United States of America and the 
prisoner to be tried, and that you will duly administer 
justice, without partiality, favor, or affection, accord­
ing to the provisions of the rules and articles for the 
government of the armies of the United States, and if 
any doubt should arise, not explained by said articles, 
then according to your conscience, the best of your 
understanding, and the custom of war in like cases; and 
you do further swear that you will not divulge the 
sentence of the court until it shall be published by the 
'I>roperauthority, except to the judge-advocate; neither 
will you disclose or discover the vote or opinion of any 
particular member of the court-martial, unless required 
to' give evidence thereof, as a witness, by a court of 
justice, in due course of law. So help you God." 

ART. 85. When the oath has been administered to the 
members of a court-martial, the president of the court 
'shall administer to the judge-advocate, or person 
officiating as such, an oath in the following form: "You, 
.A.B, do swear that you will not disclose or discover the 
vote or opinion of any particular member of the court­
martial, unless required to give evidence thereof, as a 
Witness, by a court of justice, in due course of law; nor 
divulge the sentence of the court to any but the propel' 
a.uthority, until it shall be duly disclosed by the same. 
So help you God." 

ART. 86. A court-martial may punish, at discretion, 
any person who uses any menacing words, signs, or 
gestures, in its presence, or who disturbs its proceedings 
by any riot or disorder. 

ART. 87. All members of a court-martial are to behave 
'with decency and calmness. 

ART. 88. Members of a court-martial may be chal­
lenged by a prisoner, but only for cause stated to the 
court. The court shall determine the relevancy and 
validity thereof, and shall not receive a challenge to 
more than one member at a time. 



ARTICLES OF WAR. 121 

ART. 89. When a priEOuer, arraigned before a general 
court-martial, from obstinacy and deliberate design, 
stands m~te or answers foreign to the purpose, the 
court may proceed to trial and judgment as if the pris­
oner had pleadeJ. not guilty. 

ART. 90. The judge-advocate, or some person deputed 
by him, or by the general or officer commanding the 
Army, detachment, or garrison, shall llrosecute in the 
name of the United States, but when the prisoner has 
made his plea, he shall so far consider himself counsel 
for the prisoner as to object to any leading question to 
any of the witnesses, and to any question to the prisoner 
the answer to which might tend to criminate himself. 

ART. 91. The depositions of witnesses residing beyond 
the limits of the State, Territory, or District in which 
any military court may be ordered to sit, if taken on 
reasonable notice to the opposite party and dulyauthen­
ticated, may be read in evidence before such court in 
cases not capital.' 

ART. 92. All persons who give evidence before a court­
martial shall be examined on oath, 01' affirmation, in the 
following form: "You swear (or affirm) that the evi­
dence you shall give, in the case now in hearing, shall 
be the truth, the whole truth, and nothing but the 
truth. So help you God." 

ART. 93. A court-martial shall, for reasonable cause, 
grant a continuance to either party, for such time, and 
as often, as may appear to be just: Provided, That if 
the prisoner be in close confinement, the trial shall not 
be delayed for a period longer than sixty days. ~ 

ART. 9;). Members of a court-martial, in giving their 
votes, shall begin with the youngest in eommission. 

1(tSEC.4. 'l'hat judge-advocates of deparuucnts and of courts-martial, 
awl the trial otl1cers of SUlllllHtry courts 1 are hereby authol"ized to adminis­
ter oaths for the purposes of the administration of military justice, and for 
otht,l' purpo:'iCS of military administration." (Act (If July 27,1892; see 
G.	 O. :,7, A. G. 0., lS!J2.) 

'Art. 9! repealed by act of ]'Iarch 2, 1901, sec. 2, page 132, posl. 
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ART. 96. No person shall be sentenced to suffer death, 
except by the concurrence of two-thirds of the members 
of a general court-martial, and in the cases herein 
expressly mentioned. 

ART. 97. No person in the military service shall, under 
the sentence of a court-martial, be punished by confine­
ment in a penitentiary, unless the offense of which he 
may be convicted would, by some statute of the United 
States, 01' by some statute of the State, Territory, or 
District in which such offense may be committed, or 
by the common law, as the same exists in such State, 
Territory, or District, subject such convict to such 
punishment. 

ART. 98. No person in the military service shall be 
punished by flogging, or by branding, marking, or tat­
tooing on the body. 

ART. 99. No officer shall be discharged or dismissed 
from the service, except by order of the President, or 
by sentence of a general court-martial; and in time of 
peace no officer shall be dismissed, except in pursuance 
of the sentence of a court-martial, 01' in mitigation 
thereof. 

ART. 100. When an officer is dismissed from the serv­
ice for cowardice or fraud, the sentence shall further 
direct that the crime, punishment, name and place of 
abode of the delinquent shall be published in the news­
papers in and about the camp, and in the State from 
which the offender came, or where he usually resides; 
and after such publication it shall be scandalous for an 
officer to associate with him. 

ART. 101. When a court-martial suspends an officer 
from command it may also suspend his pay and emolu­
ments for the same time, according to the nature of his 
offense. 

ART. 102. No person shall be tried a second time for 
the same offense. 

ART. 103. No person shall be liable to be tried and 
punished by a general court-martial for any offense 
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which appears to have been committed more than two 
years before the issuing of the order for such trial, 
unless, by reason of having absented himself, or of some 
other manifest impedime~t, he shall not have been 
amenable to justice within that period. 

No person shall be tried or punished by a court­
martial for desertion in time of peace and not in the 
face of an enemy, committed more than two years 
before the arraignment of such person for such offense, 
unless he shall meanwhile have absented himself from 
the United States, in which case the time of his absence 
shall be excluded in computing the period of the limi­
tation: Provided, That said limitation shall not begin 
until the end of the term for which said person was 
mustered into the service. ' 

ART. 104. No sentence of a court-martial shall be 
carried into execution until the same shall have been 
approved by the officer ordering the court, or by the 
officer commanding for the time being.' 

ART. 105. No sentence of a court-martial, inflicting 
the punishment of death, shall be carried into execution 
until it shall have been confirmed by the President; 
except in the cases of persons convicted in time of war, 
as spies. mutineers, deserters, or murderers, and in the 
cases of guerrilla marauders, convicted in time of war, 
of robbery, burglary, arson, rape, assault with intent 
to commit rape, or of violation of the laws and customs 
of war; and in such excepted cases the sentence of death 
may be carried into execution upon confirmation by 
the commanding general in the field, or the commander 
of the department, as the case may be. 

ART. 106. In time of peace no sentence of a court­
martial, directing the dismissal of an officer, shall be 
carried into execution, until it shall have been con­
firmed by the President. 

1103d A. "r., as amended by aet of April 11,1890; see G. O. 45, A. G. 0., 
1890. 

'104th A. W., as amended by act of July 27, 1892; see G. O. 57, A. G. 0., 
1892. 
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ART. 107. No sentence of a court-martial appointed 
by the commander of a division or of a separate brigade 
of troops, directing the dismissal of an officer. shall be 
carried into execution until it shall have been confirmed 
by the general commanding the army in the field to 
which the division or brigade belongs. 

ART. 108. No sentence of a court-martial, either in 
time of peace or in time of war, respecting a general 
officer, shall be carried into execution until it shall have 
been confirmed by the President. 

ART. 109. All sentences of a court-martial may be 
confirmed and carried into execution by the officer 
ordering the court, or by the officer commanding for 
the time being, where confirmation by the President or 
by the commanding general in the field, or commander 
of the department, is not required by these articles. l 

ART. 111. Any officer who has authority to carry into 
execution the sentence of death, or of dismissal of an 
officer, may suspend the same until the pleasure of the 
President shall be known; and, in such case, he shall 
immediately transmit to the President a copy of the 
order of suspension, together with a copy of the pro­
ceedings of the court. 

ART. 112. Every officer who is authorized to order a 
general court-martial shall have power to pardon or 
mitigate any punishment adjudged by it, except the 
punishment of death or of dismissal of an officer. Every 
officer commanding a regiment or garrison in which a 
regimental or garrison court-martial may be held shall 
have power to pardon or mitigate any punishment which 
such court may aujudge.' 

ART. 113. Every judge-advocate, or person acting as 
such, at any general court-martial, shall, with as much 
expedition as the opportunity of time and distance of 
place may admit, forwanl the original proceedings and 
sentence of such court to the Judge-Advocate-General 

lArticll' 110 rcpcaletl by act of Juue IS, lSU8, sec. 2, page UW,posto
 
2See par. 951, A. R.
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of the Army, in whose office they shall be carefully 
preserved. 

ART. 114. Every party tried by a general court-martial 
shall, upon demand thereof made by himself or by any 
person in his behalf, be entiiled to a copy of the proceed­
ings and sentence of such court. 

ART. 115. A court of inquiry to examine into the 
nature of any transaction of. or accusation or imputa­
tion against, any officer or soldier, may be ordered. by 
the President or by any commanding officer; but, as 
courts of inquiry may be perverted to dishonorable pur­
poses, and may be employed, in the hands of weak and 
envious commandants, as engines for the destruction of 
military merit, they shall never be ordered by ariy com­
manding officer except upon a demand by the officer or 
soldier whose conduct is to be inquired of. 

ART. 116. A com;t of inquiry shall consist of one or 
more officers, not exceeding three, and a recorder, to 
reduce the proceedings and evidence to writing. 

ART. 117. The recorder of a court of inquiry shall 
administer to the members the following oath: "You 
shall well and truly examine and inquire, according to 
the evidence, into the matter now before you, without 
partiality, favor, affection, prejudice, or hope of reward. 
So help you God." After which the president of the 
court shall administer to the recorder the following 
oath: "You, A B, do swear that you will, according to 
your best abilities, accurately and impartially record 
the proceedings of the court and the evidence to be 
given in the case in hearing. So help you God." 

ART. 118. A court of inquiry, and the recorder thereof, 
shall have the same power to summon and examine 
witnesses as is' given to courts-martial and the judge­
advocates thereof. Such witnesses shall take the same 
oath which is taken by witnesses before courts-martial, 
and the party accused shall be permitted to examine and 
cross-examine them, so as fully to investigate the cir­
cumstances in question. 
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ART. 119. A court of inquiry shall not give an opinion 
on the merits of the case inquired of unless specially 
ordered to do so. 

ART. 120. The proceedings of a court of inquiry 
must be authenticated by the signatures of the recorder 
and the president thereof, and delivered to the com~ 

manding officer. 
ART. 121. The proceedings of a court of inquiry may 

be admitted as evidence by a court-martial, in cases 
not capital nor extending to the dismissal of an officer: 
Provided, That the circumstances are such that oral 
testimony can not be obtained. 

ART. 122. If, upon marches, guards, or in quarters, 
different corps of the army happen to join or do duty 
together, the officer highest in rank of the line of the 
Army, Marine Corps, organized militia, or volunteers, 
by commission, there on duty or in quarters, shall com­
mand the whole, and give orders for what is needful in 
the service, unless otherwise specially directed by the 
President, according to the nature of the case. 1 

ART. 124. Officers of the organized militia of the 
several States, when called into the service of the United 
States, shall on all detachments, courts-martial, and 
01 her duty, wherein they may be employed in conjunc­
tion with the regul.ar or volunteer forces of the United 
States, take rank next after all officers of the like grade 
in said regular forces, and shall take precedence of all 
officers of volunteers of equal or inferior rank, notwith­
standing the commissions of such militia officers may 
be older than the commissions of the said officers of the 
regular forces of the United States.' 

ART. 1:35. In case of the death of any officer, the ma­
jor of his regiment, orthe officer doing the major's duty, 
or the second officer in command at any post or garrison, 
as the case may be, shall immediately secure all his 

1122d A. 'V'
l 

as amended by act of March 8, uno; see G. 0.43, W. D., 
1910. Article 123 repealeL11Jy same act. 

'l24th A. W., as amended by act of l\larch 8, 1910. 
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effects then in camp or quarters, and shall make, and 
transmit to the office of the Department of War, an 
inventory thereof. 

ART. 126. In case of the death of any soldier, the com­
manding officer of his troop, battery, or company shall 
immediately secure all his effects then in camp or quar­
ters, and shall, in the presence of two other officers, 
make an inventory thereof, which he shall transmit to 
the office of the Department of War. 

ART. 127. Officers charged with the care of the effects 
of deceased officers or soldiers shall account for and de­
liver the same, or the proceeds thereof, to the legal rep­
resentatives of such deceased officers or soldiers. And 
no officer so charged shall be permitted to quit the regi­
ment or post until he has deposited in the hands of the 
commanding officer all the effects of such deceased offi­
cers or soldiers not so accounted for and delivered. 

ART. 128. The foregoing articles shall be read and 
published, once in every six months, to every garrison, 
regiment, troop, or company in the service of the United 
States, and shall be duly observed and obeyed by all 
officers and soldiers in said service. 

OTHER	 STATUTORY PROVISIONS DEFINING 
COURT-MARTIAL OFFENSES. 

SEC. 1343, R. S. "All persons who, in time of war, or 
of rebellion against the supreme authority of the United 
States, shall be found lurking or acting as spies, in or 
about any of the fortifications, posts, quarters, or en­
campments of any of the armies of the United States, or 
elsewhere, shall be triable by a general court-martial, 
or by a military commission, and shall, on conviction 
thereof, suffer death." 

SEC. 5306, R. S. "Every officer o~ the United States, 
civil, military, or naval, and every sutler, soldier, marine, 
or other	 person, who takes, or causes to be taken into 
a State declared to be in insurrection, or to any other 
point to be thence taken into such State, or who trans­
ports or sells, or otherwise disposes of therein, any goods, 



128 OTHER STATUTORY PROVISIONS. 

wares, or merchandise whatsoever, except in pursuance 
of license and authority of the President, as provided in 
this title [see sec. 5304J, or who makes any false state­
ment or representation npon which license and authority 
is granted for such transportation, sale, or other disposi­
tion, or who, under any license or authority obtained, 
willfully and knowingly transports, sells, or otherwise 
disposes of any other goods, wares, or merchandise than 
such as are in good faith so licensed and authorized, or 
who willfully and knowingly transports, sells, or dis­
poses of the same, or any portion thereof, in violation of 
the terms of such license or authority, 01' of any rule or 
regulation prescribed by the Secretary of the Treasury 
concerning the same, or who is guilty of any act of em­
bezzlement, of willful misappropriation of public or pri­
vate money or property, of keeping false accounts, or of 
willfully making any false returns, shall be deemed 
guilty of a misdemeanor, and shall be fined not more 
than five thousand dollars, and imprisoned in the peni­
tentiary not more than three years. Violations of this 
section shall be cognizable before any court, civil or 
military, competent to try the same." 

SEC. 5313, R. S "All persons in the military or naval 
service of the United States are prohibited from buying 
or selling, trading, or in any way dealing in captured 
or abandollEid property, whereby they sIl,all receive or 
expect any profit, benefit, or advantage to themselves, or 
any other person, directly or indirectly connected with 
them, and it shall be the duty of such person whenever 
such property comes into his possession or custody, or 
within his control, to give notice thereof to some agent, 
appointed by virtue of this title [see sec. 5305], and to 
turn the same over to such agent without delay, Any 
officer of the United States, civil, military, 01' naval, or 
any sutler, solcUer, 'or marine, or other person who shall 
violate any provision of this section shall be deemed 
guilty of a misdemeanor, and shall be fined not more 
than five thousand dollars, and imprisoned in the pen­
itentiary not more than three years. Violations of this 
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section shall be cognizable before any court, civil or 
military, competent to try the same." 

ACT ESTABI,ISHING THE SUMMARY COURT. 

Be it enacted, de., That the Act entitled" An act to 
promote the aclministration of justice in the Army," 
approved October first, eighteen hundred and ninety, as 
supplemented and amended by subsequent legislation, 
be, and the same is hereby, amended so as to read as 
follows: 

" That the commanding officer of each garrison, fort, 
or other place, regiment or corps, detached battalion, or 
company, or other detachment in the Army, shall have 
power to appoint for such place or command, or in his 
discretion for each battalion thereof, a summary court 
tu consist of one officer to be designated by him, before 
whom enlistAd men 1 who are to be tried for offenses, 
such as were prior to the passage of the Act 'to promote 
the administration of justice in the Army,' approved 
October first, eighteen hundred and ninety, cognizable 
by garrison or regimental courts-martial, and offenses 
cognizable by field officers detailed to try offenders under 
the provisions of the eightieth and one hundred and 
tenth articles of war, shall be brought to trial within 
twenty-four hours of the time of the arrest, 01' as soon 
thereafter as practicable, except when the accused is to 
be tried by general court-martial; but such summary 
court may be appointed and the officer designated by 
superior authority when by him deemed desirable; and 
the officer holding the summary court shall have power 
to administer oaths and to hear and dete=ine such 
cases, and when satisfied of the guilt of the accused ad­
judge the punishment to be inflicted, which said pun­
ishment shall not exceed confinement at hard labor for 
one month and forfeiture of one month's pay, and, in 
the case of a noncommissioned officer, reduction to the 

1 Retainers to the camp and other classes of persons mentioned in the 63d 
A. W. are not triable by summary lOurt. 

65060°-14--9 
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ranks in addition thereto; that there shall be a summary 
court record kept at each military post and in the field 
at the headquarters of the proper command, in which 
shall be entered a record of all cases heard and deter­
mined and the action had thereon; and no sentence ad­
judged by said summary court shall be executed until 
it shall have been approved by the officer appointing the 
court, or by the officer commanding for the time being: 
Provided, That when but one commissioned officer is 
present with a command he shall hear and finally deter­
mine such cases: And p7'ovided further, That no one 
while holding the privileges of a certificate of eligibility 
to promotion shall be brought before a summary court, 
and that noncommissioned officers shall not, if they ob­
ject thereto, be brought to trial before summary courts 
without the authority of the officer competent to order 
their trial by general court-martial, but shall in such 
cases be brought to trial before garrison, regimental, or 
general courts-martial, as the case may be." 

SEC. 2. That articles eighty and one hundred and ten 
of the Rules and Articles for the Government of the 
Armies of the United States be, and the same are hereby, 
repealed. 

SEC. 3. That the commanding officers authorized to 
approve the sentences of summary courts and superior 
authority shall have power to remit or mitigate the same. 

SEC. 4. That post and other commanders shall, in time 
of peace, on the last day of each month, m~ke a report 
to the department headquarters of the number of cases 
determined by summary court during the month, setting 
forth the offenses committed and the penalties awarded, 
which report shall be filed in the office of the judge­
advocate of the department, and may be destroyed when 
no longer of use. 

SEC. 5. That soldiers sentenced by court-martial to 
dishonorable discharge and confinement shall, until dis­
charged from such confinement, remain subject to the 
Articles of War and other laws relating to the adminis­
tration of military justice. 
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SEC. 6. J'hat it shall be lawful for any civil officer 
having authority under the laws of the United States, or 
of any State, Territory, or District, to arrest offenders, 
to summarily arrest a deserter from the military service 
of the United States and deliver him into the custody of 
the'military authority of the General Government. 

SEC. 7. That this Act shall take effect sixty days 
after its passage. 

Approved June 18,1898. 

ACT TO PREVENT	 THE FAILURE OF MILITARY 
,JUSTICE. 

Be it enacted, etc., That every person not belonging 
to the Army of the United States who, being duly sub­
pamaed to appear as a witness before a general court­
martial of the Army, willfully neglects or refuses to 
appear, or refuses to qualify as a witness or to testify or 
produce documentary evidence which such person may 
have been legally subpCBnaed to produce, shall be deemed 
guilty of a misdemeanor, for which such person shall be 
punished on information in the district court of the 
United States; and it shall be the duty of the United 
States district attorney, on the certification of the facts 
to him by the general court-martial, to file an informa­
tion against and prosecute the person so offending, and 
the punishment of such person, on conviction, shall be a 
fine of not more than five hundred dollars or imprison­
mentnot to exceed six months, or both, at the discretion of 
the court: Provided, That this shall not apply to persons 
residing beyond the State, Territory, or District in which 
such general comt-martial is held, and that the fees of 
such witness, and his mileage at the rates provided for 
witnesses in the United States district court for said 
State ,Territory, or District shall be duly paid or tendered 
said witness, such amounts to be paid by the Pay Depart­
ment of the Army out of the appropriation for compen­
sation of witnesses: Provided, That no witness shall be 
compelled to incriminate himself or to answer any ques­
tions which may tend to incriminate or degrade him. 
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SEC. 2. That article ninety-four, section thirteen hun­
dred and forty-two, of the Revised Statutes of the United 
States be, and the same is hereby, repealed. 

SEC. 3. That section one hundred and eighty-three of 
the .Revised Statutes of the United States be, and the 
same is hereby, amended so as to read as follows: 

"SEC. 183. Any officer or clerk of any of the depart­
ments lawfully detailed to investigate frauds on, or at­
tempts to defraud, the Government, or any irregularity 
or misconduct of any officer or agent of the United States, 
and any officer of the Army detailed to conduct an in­
vestigation, and the recorder, and, if there be none, the 
presiding officer of any military board appointed for 
such purpose, shall have authority to administer an oath 
to any witness attending to testify or depose in the course 
of such investigation." 

SEC. 4. That article eighty-three, section thirteen 
hundred and forty-two, of the Revised Statutes of the 
United States be, and the same is hereby, amended to 
read as follows: 

"ARTICLE 83. Regimental andga~isoncourts-martial 
and summary courts detailed under existing laws to try 
enlisted men shall not have power to try capital cases 
or commissioned officers, but shall have power to award 
punis,hment not to exceed confinement at hard labor for 
three months or forfeiture of three months' pay, or both, 
and in addition thereto, in the case of noncommissioned 
officers reduction to the ranks and ill the case of first­
class privates reduction to second-class privates: Pro­
vided, That a summary court shall not adjudge confine­
ment and forfeiture in excess of a period of one month, 
unless the accused shaH before trial consent in writing 
to trial by said court, but in any case of refusal to so 
consent, the trial may be had either by general, regi­
mental, or garrison court-martial, or by said summary 
court, but in case of trial by said summary court with­
out consent as aforesaid, the court shall not adjudge con­
finement or forfeiture of pay for more than one month." 
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SEC. 5. That article sixty, section thirteen hundred 
and forty-two, of the Revised Statutes of the United 
States be, and the same is hereby, ame"!:!ded by inserting 
after the words" shall. on conviction thereof, be pun­
ished by fine or imprisonment, or by such other punish­
ment as a court-martial may adjudge," the words "or 
by any or all of said penalties." 

Approved, March 2, 1901. 



GENERAL FORMS. 

F'ORMS FOR CHAnGES. 

Charge and specification preferred against Private 
A-- B--, Co. --, -- U. S. Infantry. 

ARTICLE 17. 

(a) Charge: "Selling clothing,' in violation of the 
17th Article of War." 

Specification: "In that Private A--B--, Co. --, 
-- U. S. Infantry, did sell the following articles of his 
uniform clothing, issued to him, viz: One (1) forage cap, 
value $--; one (1) overcoat, made, value $--; and 
one (1) blanket, woolen, value $--; total value of ar­
ticles sold $--. 

"This at --, on the -- of --,19-." 
C--D--, 

Captain, -- Infantry, 
0fficel' Preferring Charge. 

Witnesses:
 
1st Sergeant E--' F--, Co. --, -- Infantry.
 
Private G-- H--, Troop --, -- Cavalry.
 
Mr. I-- K--, citizen.
 

or,· 

(b) "Losing accouterments, in violation of the 17th 
Article of War.,'" 

1 See page 18, Sec. III, antc. 
2 'rhe loss or sale of ammuuition should be charged under the 62d A. 'V. 
3 If a soldier is l;;:nown to have unlawfully disposed of his clothing or ac­

couterments in a way not mentioned in the 17th Article, the charge should 
be laid under the 62d Article. 

(134) 
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Specification: "In that PrivateA-- B--, Co. --, 
-- U. S. Infantry, did, through neglect, lose the fol­
lowing articles of his accouterments, issued to him, viz: 
One (1) --, value $-.-; and one (1) --, value:3 --; 
total value of articles lost, $--. 

" This at -- on the -- of --, 19-." 

ARTICLE 20. 

Charge: "Behaving with disrespect toward his com­
manding officer, in violation of the 20th Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did behave himself with disrespect 
toward his commanding officer, Captain C-- D--, 
-- U. S. Infantry, by (here insert language 01' describe 
the conduct). 

" This at -- on the -- of --, 19-." 

ARTICLE 21. 

(a) Charge: "Disobedience of orders,' in violation 
of the 21st Article of War. " 

Speeification: "In that Private A-- B--, Co. --, 
-- U. S Infantry, having received a lawful command 
from his superior officer, 2d Lieut. C-- D--, - ­
U. S. Infantry, to (insert order), did willfully disobey 
the same.
 

"This at --, on the -- of --, 19-."
 

01', 

(b) "Striking his superior officer, in violation of the 
21st Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did strike his superior officer, 2d 
Lieut. C-- D--, -- U. S. Infantry, with (here 

----- --...__ .. _­

1A noncompliance by a soldier with an order emallating fl'om a contract 
surgeon, a dental surgeon, a Yctcl'inal'ian, or llolleollllIlissioIlctl ollieei' 
is not an offense under this article, lJut one to be charged, in I-.~:(,Iwral, 

under the 62d. A simple neglect to comply wi th a standing onh~r is an 
offen:-;c lInd('f the G2d Artklp, awl 11llt ullli('r tlw ~I:,t, width iUlJdil''': a will ­

ful defiance of authority. St'e Hutl' pag'l-' lOti, aI/fe, a:-: to di:'iobl,tlil'ncc of an 

ord('l' by a military COliyict. 
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describe the offense) the said lieutenant being in the 
execution of his office. 

" This at --, on the -- of --, 19-." 

ARTICLE 24. 

Charge: "Disobedience of orders, in violation of the 
24th Article of War." 

Specification: "In that Private A-- B--, Co. --, 
--. U. S. Infantry, being present and taking part in a 
(quarrel, fray or disorder) among enlisted men of --, 
and having been duly ordered by (insert name and rank 
of officer or noncommissioned officer) into confinement 
(or arrest) did refuse to obey and did disobey said order. 

"This at --, on the -- of --, 19-." 

ARTICLE 32. 

Charge: "Absence without leave, in violation of the 
32d Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, did absent himself from his com­
pany, without leave from his commanding officer, from 
--, on the -- of --, 19-, until --, on the -­
of--,19-. 

"This at --." 
ARTICLE 33. 

(a) Charge: "Absence from parade, in violation of 
the 33d Article of War." 

Specification: "In that Private A-- B--, Co. _.-, 
--U. S. Infantry, not being prevented by sickness or 
other necessity, did fail to repair, at the fixed time, to 
the place of parade appointed by his commanding officer. 

"This at --, on the -- of --,19-." 

01~, 

(b) "Absence from 11 p. m. inspection, in violation of 
the 33d Article of War." 

Specification: "In that private A-- B--, Co. --, 
-- U. S. Infantry, not being prevented by sickness or 
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other necessity, did fail to repair, at the fixed time, to 
the place appointed by his commanding officer for P 
o'clock p. m. inspection of his company. 

"This at--, on the -- of --,19-." 

ARTICLE 38. 

(a) Charge: "Drunkenness on duty, in violation of 
the 38th Article of War." 

Specification: "In that Private A-- B--, Troop 
--, -- U. S. Cavalry, while on duty on stable guard, 
was found drunk. 

"This at --, on the-- of --,19-." 
or, 

(b) "In that PrivateA--B--, Co. --, -- U. S. 
Infantry, while on duty at drill, was found drunk. 

" This at --, on the -- of --, 19-." 

ARTICLE 39. 

(a) Charge: "Sleeping on post, in violation of the 
39th Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, being on guard and posted as a sen­
tinel, was found sleeping on his post. 

" This at --, on the -- of --, 19-." 
or, 

(b) "Leaving post, in violation of the 39th Article of 
War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, being on guard and posted as a sen­
tiner, did leave his post before he was regularly relieved. 

"This at --, on the -- of --, 19-." 

ARTICLE 40. 

Charge: "Quitting guard, in violation of the 40th 
Article of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, being on guard, did, without urgent 
necessity, quit his guard without leave from his superior 
officer. 

" This at --, on the -- of --, 19-." 
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ARTICLE 47. 

(a) Charge: "Desertion, in violation of the 47th Arti­
cle of War." 

Specification: "In that Private A-- B--, Co. --, 
-- U. S. Infantry, a soldier in the service of the United 
States, I did desert the same at -- on or about the -­
of --, 1!.l-, and did remain absent in desertion until 
he was apprehended (or until he surrendered himself), 
at --, on or about the -- of --,19-." 

(If a soldier deserts and enlists in another company, he 
should be charged with desertion 1tnder the 47th Article, 
and also with" fraudulent enlistment, to the prejudice 
of good order and military discipline," under the 62d.' 
An additional specification to the charge of desertion 
should set forth the offense as follows:) 

SpecIfication 2: "In that Private A-- B--, Troop 
--, -- U. S. Cavalry, alias Private C-- D--, 
Company --, -- U. S. Infantry, a soldier in the 
service of the United States, did desert the same at -­
on or about' the -- of --,19-, as evidenced by the 
fact that he did enlist at -- on or about the -- day 
of --, 19-, under the name C-- D--, in Company 
--, _.- U. S. Infantry, without a regular discharge 
from said Troop --, -- Cavalry." 

ARTICLE 51. 

Charge: "Advising (or persuading) a soldier to desert, 
in violation of the 51st Article of War." 

Specification: "In that Private A-- B--, -­
U. S. Infantry, did advise (01' persuade) Private A-­
B--, -- U. S. Infantry, to desert the service uf the 
United States (if desertion occurred, state the fact). 

"This at --, on the -- of --, 19-." 

1 This form is applicable either in case a soldier has" received pay II or 
has been" duly clllistetl. ll In either cuse the II statement of service II will 
enable the court to determine as to the statute of limitation limi propel' pun~ 

ishmcnt. (See page 31, par. D, and page 5:2, ante.) 
2Sce 50th A. 'V. Jeodorm for II fntlluulcIlt cIIli.-;tlllCJlt,ll see page 142,post. 

3 Give dute of original absence without authority. See Cir. No. 46, '\T. D., 
July 13,1910. 
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ARTICLE 58. 

Charge: "Murder, in violation of the 58th Article of 
War." 

Specification: " In that Private A-- B--, Co. --, 
-- U. S. Infantry, did in time of (war, insurrection, or 
rebellion) willfully, unlawfully, feloniously and with 
malice aforethought murder and kill-- -- by (here 
set forth the manner of killing). 

"This at --, on or about the -- of --,19-." 

ARTICLE 60. 

(a) Charge: "Causing to be presented to the United 
States authorities for payment a false and fraudulent 
claim against the United States. knowing such claim to 
be false and fraudulent, in violation of the 60th Article 
of War." 

Specification: "In that 1st Lieut. A-- B--, -­
U. S. Infantry, having duly assigned to -- -- and 
caused to be presented for payment to -- --, Deputy 
Paymaster General, U.S.Army, by-- --,his official 
pay account and claim against the United States for pay 
in full for the month of --,19-, amounting to the sum 
of -- ($--), and the same having been duly satisfied 
and paid on such presentation, on or about --,19-, 
did subsequently cause to be presented for payment by 
his assignee, -- --, to the said -- --, Deputy Pay­
master General, another, and a false and fraudulent, 
official pay account and claim against the United States 
for pay for the same month and in the same amount, he, 
the said Lieut. A-- B--, well knowing that this sub­
sequent account and claim was false and fraudulent. 

"This at --, on or about the -- of --,19-." 

(b) Charge: "Larceny, in violation of the 60th Article 
of War." 

Specification: "In thatPrivateA-- B--, Co. --, 
-- U. S. Infantry, did feloniously take, steal, and carry 
away --, of the value of $-, the property of the 
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United States, furnished and intended for the military 
service thereof. 

"This at --, on the -_. of, 19-." 

ARTICLE 61. 

Charge: "Conduct unbecoming an officer and a gen­
tIeman, in violation of the 61 st Article of "Val'. " 

Speciji,cation 1: "In that 1st Lieut. A-- B--, -­
U. S. Infantry, having, for value received, assigned to 
-- --, his official pay account and claim for pay in 
full against the United States for the month of --, 
19-, which said account was made and executed by 
him in due manner and form, did, nevertheless, for a 
valuable consideration, assign to -- --, another and 
a second pay account and claim of the same nature 
and form, and for the same amount and period, he, the 
said Lieut. A-- B--, well knowing at the time he 
made such assignment that the second account and claim 
was false and fraudulent, 

"This at --, on or about the -- of--, 19-." 
Specification 2: "In that 1st Lieut. A-- B--, -­

U. S. Infantry, having made and executed in due form 
his certain pay account as all. officer in the army for the 
month of --, 19-, and llaving duly assigned the said 
account to ----, thereby parting with all individual 
title and interest therein, amI without having redeemed 
the same, and while it remained in full force and effect, 
did falsely certify with his official signature to the cor­
rectness of another official pay account for pay for the 
said month of --,19-, duly made, executed, and as­
signed to -- --, which said certificate was in words 
as follows: 'I certify that the foregoing statement is 
correct.' 

"This at --, on or about the -- of --,19-." 

ARTICLE 62. 

(a) Charge: "Neglect of duty, to the prejudice of 
good order and military discipline." 



------- -----------

FORMS FOR CHARGES. 141 

Specification: "In that Private A-- B--, Co.--, 
-- U. S. Infantry, being on duty as --, and it being 
his duty as such to --, did fail and neglect to perform 
said duty. 

" This at --, on the -- of --, 19-." 

(b) Charge: "Drunkenness and disorderly conduct, 
to the prejudice of good order and military discipline." 

Specification: ,. In that Private A-- B--, CO.--, 
-"- U. S. Infantry, was drunk and disorderly in --. 

"This at --, on the -- of --, 19-." 

(c) Charge: "Suffering a prisoner to escape, to tbe 
prejudice of good order and military discipline." 

Specification: "In that Private A--B--, Co. --, 
-- U. S. Infantry, while on duty as a sentinel, did, 
through neglect, suffer Private C-- D--, Co. --, 
--U. S. Infantry, a prisoner under his charge, to escape. 

"Tbis at --, on the --of --,19-." 

o~ 
Specification: "In that Private A-- B--, CO.--, 

-- U. S. Infantry, while on duty as a sentinel, did will­
fully suffer Private C-- D--, Co. --, -- U. S. 
Infantry, a prisoner under bis cbarge, to escape. 

"Tbis at --, on tbe -- of --,19-." 

(d) Charge: ,. Conduct to tbe prejudke of good order 
and military discipline. " 

Specification: "In that Private A-- B--, CG. --, 
-- U. S. Infantry, having received a lawful order 
from 1st Sergt. C-- D--, Co. --, -- U. S. Infan­
try, the said sergeant being in tbe exeyutiGn of his officE', 
to (inseTt oTdeT) , did willfully disobey the same. 

"This at --, on the -- of --,19-." 
(If any peTson not a soldieT I fTaudulently enlist in the 

United States seTvice, the chaTge and specification should 
j'ead: 2 ) 

1 For case of fraudulent enlistment Vy a soIfiier, ~ce pag~ 142, form (g), 
post; and for definition of " fraudulent enlistment," sec page 14, note 4, 
!wte. 

~ See sec. 3 of the act of July ~7, 1892; page 116, note 2, ante. 
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(e) Charge: "Fraudulent enlistment, in violation of 
the 62d Article of War." 

Specification: "In that Private A--B--, Co. --, 
--U. S.Infantry,did, at--,on the--of--, 19-, 
being then aminal', fraudulently enlist as a soldier in the 
service of the United States by falsely representing him­
self to be over 21 years of age, to wit, -- years and -­
months of age; and that he has at --, since said enlist­
ment, received pay and allowances thereunder." 

or, 
(j) Specification: "In that Private A-- B--, Co. 

--, --U. S. Infantry, did, at--,on the-- of --, 
19-, fraudulently enlist as a soldier in the service of the 
United States, by falsely representing that he had never 
been discharged from the United States service by sen­
tence of a military court and by deliberately and will­
fully concealing from the recruiting officer, --, the 
fact of his dishonorable discharge from --, on --, 
pursuant to sentence of court-martial; and that he has 
at --, since said enlistment, received pay and allow­
ances thereunder." 

(01') if a soldier enlists without a discharge from a prior 
enlistment. I 

(g) Specification: "In that Private A-- B--,Troop 
--, -- U. S. Cavalry, alias Private C-- D--, 
Co. --, -- U. S. Infantry, a soldier in the service of 
the United States, diu, without a discharge from saiu 
regiment of cavalry, fraudulently enlist in Co. --, 
-- U .S.Infa;ntry, at --,on the -- dayof--, 19·-, 
nnder the name of C-- D--." 

(h) Charge: "Manslaughter, to the prejudice of good 
order and military discipline, in violation of the 62d 
Article of War." 

Specification: "In that Private A-- B--, Co. --, 
--U. S. Infantry, clid unlawfully, willfully anu feloni­

1 In such cases it is not necessary to ~\llego n'ceipt of payor allowance, as 
the soldier being already in the service, his enlisting again withont a dis­
charge is punishable as fraudulent e~listment without regard to the act of 
July 27, 1892. See Digest Opiu. J. A. G., § 1418. 
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ously kill Frivate C-- D-, Co. --, -- U. S. In­
fantry, by (here insert manner of killing). 

"This at --, on the -- of --,19-." 
(i) Charge: "Assault (01', assault and battery)l with 

intent to kill, to the prejudice of good order and mili­
tary discipline." 

Specification: " In that Private A-- B--, Co. --, 
-- U. S. Infantry, did feloniously assault Sergeant 
-- --, Co. --, -- U. S. Infantry, by shooting at 
him with a pistol (0)' by stabbing him with a knife, 
etc., etc.) with intent to kill. 

" This at --, on the -- of --, 19-." 
(j) Charge: "Burglary, to the prejudice of good order 

and military discipline." 
Specification: " In that Private A-- B--, Co. --, 

-- U. S. Infantry, dill, in the night time, break into 
and enter the quarters of 1st Lieut. C-- D--, -­
U. S. Cavalry, with intent to commit a felony, to wit: 
(here describe the felony). 

"This at --, about -- o'clock -. m. on the -­
of--,19-." 

(k) Charge: " Larceny, to the prejudice of good order 
and military discipline." 

Spccification: "In that Private A-- B--, Co. --, 
--U. S. Infantry, did feloniously take, steal, and carry 
away --, of the value .of -- dollars (8--), the prop­
erty of Corporal-- --, Co. --, -- U. S. Infantry. 

"This at --, on the -- of --, Hl-." 

(l) Charge: "Embezzlement, as defined in section 
5488, Revised Statutes of the United States, in violation 
of the (J2d Article of ·War." 

Spec{[ication: "In that -- --, U. S. Army, being 
the officer in charge for the United States of --, and, 
as such officer in cllarge of said --, being a disbursing 
offic8r of the Gnit8d Stat8s, and having intrusted to him 
large amounts of public money of the United States, 
clid willfully and knowingly apply for a purpose not 
authmizcu by law a large sum of tl18 said moneys so 

1If there be any unlawful toutlling of Ole person (If another by the 
aggressor himself or any other suustance put ill motion by him, battory 
shaulll be charg~(l. 
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intrusted to him, by willfully and knowingly causing 
the amount hereinafter named to be paid out of the 
said moneys which were subject to his order and control 
as such officer.in charge of said --, the account on 
which the same was paid being false, the amount paid 
not being due or owing from the United States to the 
party paid, or to anyone, and he, the said -- --, well 
knowing this to be the case; the said account, the 
amount paid, and the payment being that designated by 
the following voucher (and the entries therein and the 
indorsements thereon), submitted by the said -- --, 
with his accounts and marked 'Appropriation for--.' 
Voucher No. --, $--, dated --, the said payment 
having been caused to be made on or about --, by 
the said -- -- drawing and delivering a check, as 
such officer in charge of --, by which the payment 
was ordered and directed to be made out of moneys of 
the United States under his control as such officer. 

"This at --, on or about the -- of --, 19-." 
(m) Charge: "Perjury,l to the prejudice of good 

order and military discipUne. " 
Specification: " In that Private A-- B--, Co. --, 

-- U. S. Infantry, having been duly sworn, at his own 
request, as a witness in his own defense before a -­
court-martial, convened at --, by -- order No. --, 
dated --, 19-, for his trial, did willfully, falsely, and 
corruptly testify as follows: 

.. Question by judge-advocate: -- --? 
"Answer: -- --. 
"Which testimony was false in that (specijyin what re­

spects). and which testimony was known by him, the said 
A-- B--, to be false, was material to the issue then 
beingtried;and was given with intent todeceive the court. 

"This at --, on the"-- day of --, 19-." 

1 'Vharton says (Criminal I.aw, § 125Q): "Perjury before courts-martial is 
by statute made indictable in most jurisclictiollsj uut cyen when a statute 
does not apply, the weight of anthorityis that it is perjury at common Jaw." 
It is a. statutory crime, under sC'c. 53n2, R. S. So that false swearing before 
a court-martial, if it possesse~ the otber elements of perjury, is perjury, and 
can be tried as such uy court-martial under the 6211 A. W. The rules of 
evidence in regard to perjury will then apply. 'Vhen any of the elernent'3 
of perjury are lacking the, offense will properly be charged as "false swear­
ingj" e. g., when the matter is not material to the issue. 
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STATEMENT OF SERVICE.'
 

(Surname.) (Christiau uame.)
 

(Hank and organization.) 

(Statement of service required by paragraph 962, Army 
Regulations. ) 

FORMER SERVICE. 

Date of enlistmen t Date of discharge. ICharacter given on discharge. 

! 

Date of present enlistment -- --,19 

Date of confinement under present charges --, 19 

- - (Station.) Commanding --. 
-- (Date.) 

SURGEON'S REPORT ON ALLEGED DESERTER. 

FORT----, 

--,19-. 
SIR: In compliance with par. 125, A. R., I have the 

honor to report that I have critically examined----, 
an alleged deserter, and find him fit for service (or, unfiL 
for service on account of --). 

To the Surgeon. 
Post Adjutant. 

1See page 64:, pal'. 7, allte. 'Vhen possible the name of the organization 
or organizations in which the soldier formerly served should be given. 

05000 0 -14--10 
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RECORD OF A GENERAL COURT-MARTIAL.' 

SEC. I -FORM FOR RECORD." 

CASE 1. 

INDEX. 3 

PaKe. 
Oonvening order 1 

Organization of court, etc__________________________________________ 2 
Accused (Private --, -- Co., C. A.) introducecl_______________ 3 
Counsel introduced ._______ 3 
Reporter S'iyorn 3 
Convening order reacl_ 3 

Challenge, right accorded . . 3 
Court and judge-advocate sworn 4 
Interpreter sworn 4 
Continuance (if desired) 4 
AlljournmenL _ _ 7,11 
Recess _ 9 
Gourt recon\'enecL . .:.._ 7 

Arraignment .. _ 4 
Pleas_____ 5 

Evidence: 
For prosecution-

Sergeant John Jones . _ 

* * * * * . _Proseeution rests .. 

For defcnse-
Corporal John Smith _ 

Accused testifies * * * * * . 8 
Statemen t by accused 9 

Address by counsel 9 
Reply by jUdge-advocate 9 
Findings 9 
Previous conviction:! submitted 10 
Sentence (or acquittal )____________ __ 10 
Revision of record_______ 12 

1 See I' Record of proceedings," page 63, ante. Tho record will be clC'ar 
and legible, and, if practicable, without erasure or interlineation. Any 
erasure or interlineation made must be authentitated by the initials of the 
preSident 01' of the judge-advocate. In case the record is typewritten a 
copyable ribbon will be used. 

2The pages of the record will be numbered at the bottom, and margins of 
I inch will be left at the top, bottom, and left side of each page. 

S The index' will refer to everything essential to the organization and 
jurisdiction of the court and the regularity of its proceedings. It will also 
refer to the pages where each ",itness was sworn and recalled, and the pages 
where each document was introduced and appellded. 
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Proceedings 1 of a general court-martial which con­
vened at --, --, pursuant to the following order: 

(Here insert a literal copy of the order appointing the 
court, and following it, copies of any orders modifying 
the detail.) 2 

HEADQUARTERS DEPARTMENT OF --, 

--,--,19-. 
SPECIAL ORDERS, L 

No. -. f 
A general court-martial is appointed to meet at --, 

--, at -- -. m., on -- --,19-, or as soon there­
after as practicable, for the trial of such persons as 
may be properly brought before it. 

DETAIJ, FOR 'l'HE COURT. 

Major -- --,5th Cavalry.
 
Captain -- --, Coast Artillery Corps.
 
Captain -- --, Medical Corps.
 
1st Lieutenant -- --,10th Infantry.
 
1st Lieutenant -- --,5th Cavalry.
 
2d Lieutenant -- --, Coast Artillery Corps.
 
2d Lieutenant -- --,10th Infantry.
 
1st Lieutenant -- --,5th Cavalry, judge-advocate.
 

(If less than thirteen members are detailed, the order 
will state:) 

A greater number of officers can not be assembled 
without manifest injury to the service. 

(Page 1.) 

1 H Every party tried by a general conrt-martial shall, upon demand 
thereof, made by himself or by any person in his behalf, be entitled to a 
copy of the proceedings and sentence of such court." (114tb A. '\7.) Ap­
plications for c.opies under tbis article, will, when received by post or other 
commanders, be forwarded direct to the Judge-Advocate-General. (Par. 
927, A. R.) 

'}; 'Vords inclosed in parentheses, ( ), or brackets, [] I are simply explana.~ 

tory I and. will not be copied in the record. 
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(In case tJ'avel is necessary, the following sentence will 
be added:) 

The journeys required in complying with this order 
are necessary in the military service. 

By command of Brigadier General -- --: 
(Signed) - --, 

Adjutant-General. 

FORT----, 

----, 19-. 
The court met pursuant to the foregoing order at 

-- o'clock -. m. 
PRESENT.1 

Major -- --,5th Cavalry.
 
Captain -- --, Medical Corps.
 
1st Lieutenant -- --,10th Infantry.
 
1st Lieutenant -- --,5th Cavalry.
 
2d Lieutenant -- --, Coast Artillery Corps.
 
1st Lieutenant -- --,5th Cavalry, judge-advocate.
 

ABSENT. 

Captain -- --, Coast Artillery Corps. 
2d Lieutenant -- --,10th Infantry. 

(If the cause of absence is known, it will be recorded: 
if unknown, it will be so stated.)' 

(Page 2.) 

1 In the record of the proceedings of a court-martial, at its organization 
for the trial of a case, the officers detailed as members and judge-advocate 
will be J;l.oted by name as present or absent. In the record of the procced~ 

ings of subsequent sessions in the same case, the following form of words 
will be used, subject to such modifications as the facts may require: "Pres­
ent, all the members of the court and the judge-advocate. II "~hen the ab­
sence of an officel'who has not qualified, or who bas been relieved or excuse(1 
as a member, has been accounted for, no further note will be made of it. 

2 It is the duty of n judge-uclvocato to ascertain, if possible, the cause of 
absence. If a member is absent by order, the number and date of order will 
be given if the order emanate" from the convening or higher authority; but 
if absent by telegraphic authority, a post order, etc., a copy of the uutbori.ty 
should lie appended to the l'ecord; if allsent sick, a surgeon's certificate of 
sickness and inability to attend will be fUl'nish~d by the absent member, 
and appended to the record. 



I 

RECORD OF GENERAL COURT-MARTIAL. 149 

The court then proceeded to the trial of Private -­
--, --th Company, Coast Artillery Corps, who, hav­
ing been brought before the court, stated that he did not 
desire counsel; (or) introduced -- -- as counsel. 

[REPORTER] 1 

---- was duly sworn as reporter. 2 

The order convening the court (and the order or or­
ders modifying the detail, if any) was (or were) read to 
the accused, and he was asked if he objected to being 
tried by any member present named therein; to which 
he replied in the negative. 

.[CHALLENGES.] 

(or) that he objected to ---- on the following 
grounds: 

(Inse1"t objections.) 
The challenged member stated: 
(Insert the statement of the challenged member, who 

should always be requested to 1"espond to the challenge 
and inform the court upon its merits. Should the 
accused, after the statement, desire to put the chal­
lenged member upon his voir dire, the record should 
continue:) 

The accused having requested that the challenged 
member be sworn upon his voir dire,3 '-- -- was 
duly sworn by the judge-advocate, and testified as 
follows: 4 

(Page 3.) 

1 To facilitate use of form, subheads U reporter," n challenges," etc., are 
inserted and followed by marginal lines. To use form in case no reporter is 
employed, follow form to n reporter," and then omit as far as marginalliue 
under" reporter" extends. In like manner omit when necessary for other 
subheads. 

2The reporter must be sworn in each case. For form of oa.th, see page 
31, par. 4, unie. 

S For form of oath, see page 31, par. 6, ante. 
4 The form of examination should be similar to that given for witness for 

the defense, page 154,lJost. The accuseu should first ask. his questions, and 
then the judge-advocate and court such as the.y may deem pertinent. 
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The challenged member, the accused, (his counsel,) 
(the reporter,) and judge-advocate then withdrew,l 
and the court was closed, and on being opened the 
president announced in their presence that the objec­
tion of the accused was not sustained 2 (or) that the 
objection was sustained. ---- then withdrew. 

The accused was asked if he objected to any other 
member present;:J to which he replied in the nega­
tive, (or) that he objected to -- --on the follow­
ing grounds: 

(Insert objection in full and record as before.) 

The members of the court and the judge-advocate 
were then duly sworn.4 

[INTERPRETER. ] 

I (If an interpreter is required, he should now be 
sworn.)5 

[DELAY.] 

(If delay is desired for cause known, application 
should now be made and the proceedings of the court 
recorded.6 If no delay is requested, the record should 
continue:) 

The accused was then arraigned upon the following 
charges and specifications: 7 

Charge I: -- --.
 
Specification 1st: -- --.
 
Specification 2d: -- --.
 

(Page 4.) 

1 See page 25, par. 7, ante. 
2 In case of a tie vote see page 22, note 3, anle. 
SOnly one member at a time can be challenged, and a record of the pro· 

ceedings in each case must be made. 
~ ,"Vhenevcr the samc court-mttrtial tries more than one prisoner on sepa,­

rate and distinct charges, the court will be sworn at the commencement of 
each tl'ial and separate proceedings in each case prepared. For forllls o[ 
oaths see page 30, anie. 

5 For form of oaths see page 31, ante. 
6 See page 32, aille. 
7 The signature and rank of the officer preferring the charge is not a part 

of the charge and should not be copied into the record. 
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Charge II: -- --. 
[PLEA TO THE JURISDICTION, IN ABATEMENT OR IN BAR.] 

To which the accused submitted the following 
special plea to the jurisdiction (ol'in abatement, or 
in bar of trial): 1 

(or) 
To which the accused pleaded 2 as follows: 
To the 1st specification, 1st charge, "Guilty;" (or) 

"Not guilty." 
To the 2d specification, 1st charge, "Guilty;" (or) 

"Not guilty." 
To the 1st charge, "Guilty;" (or) "Not guilty." 
To the 1st specification, 2d charge, etc. 
Sergeant John Jones, Co. --, -- Infantry, a wit­

ness for the prosecution, was duly sworn, and testified 
as follows: 

DIRECT EXAMINATION:
 

Questions by the judge-advocate: 3
 

Q. Do you know the accused? If so, state who he is. 
A. I do; Private -- --, --th Company, Coast 

Artillery. 

(The succeeding questions of the judge-advocate and 
their answel'S should follow in order.) 1 

CROSS-EXAMINATION:
 

Questions by the accused:
 
Q.--?
 
A.--.
 
(If the accused declines to cross-examine the witness
 

the record should state:) 
The accused declined to cross-examine the witness. 

(Page 5.) 

1 If a special plea is made, the plea, the reply of the jndge-advocate, and 
the action of the court thereon will be fully stated j see page 33, pal'. 7, ante, 
and page 155, nute 2, post. 

2See page 33, par. 3, ante, as 10 admission of intention to desert. 
3 \Vhen considered desirable the first qUestion may be as to the identity of 

the witness. 
4 The record should set forth fully all the testimollY introduced upon the 

trial, the oral portion as near as practicable in the precise words of the 
witness. If the court should decide to expunge any pa.rt, it will not be 
literally expunged or omitteu from the record but will not be thereafter 
considered as part of tile evidence. 
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REDIRECT EXaMINATION:
 

Questions by the judge-advocate:
 
Q.--? 
A.--. 

RECROSS-EXAMINATION: 

Q.--? 
A. ---­

EXAMINATION BY THE COURT: 

Q.--? 
A.-­
[OBJECTION TO QUESTION.] 1 

Question by a member:--? 
To this question the accused (or party objecting) 

objected as follows: 
(Insert objection.) 
To which the member replied: 
(Insert j'eply.) 
The accused (his counsel,) (the reporter,) and 

judge-advocate withdrew and the court was closed, 
and on being opened the president announced in 
their presence that the objection was sustained. 
(or) was not sustained. 

(In the latter case the record sh01tld continue:) 
The question was then repeated by the judge­

advocate as a question of the court. 
A.--. 

(If the court considers it necessary to hear the testi­
mony of the witness read or the witness desires to have 
certain testimony read for e01'reetion the record will 
show the fact and the corrections, if any.) 2 

(Page 6.) 

Ilf a question put by a member, is objected to uy another member 1 the 
judge-advocate, or the accused, and the objection is sustained, it will be 
reem'ded as a qnestion by a memba, and Hot answered. If the objection is not 
Dustained it will be ,oecorded as a qHcstion by the CO'llTt, rc})cated by tl.le judge­
advocate, and ml!st be answered. If a quC'stion is objected to by anyone, at 
any time during the trial, the above method of recordi!lg the action of the 
court will be followed. 

'Shoultl a witness be recalled aud again placed on the stand, he wiII be 
...eminded that he has been sworn in the case and is still under oath. 
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(At the close of the prosecution the record should con· 
tinue:) 

The judge-advocate announced that the prosecution 
here rested. 

(If the court adjourns to meet another day the record 
should continue:) 

The court then, at -- o'clock - m., adjourned to 
meet at -- o'clock - m., on --. 

----, 
1st Lieut., 5th Cavalry, 

Judge-Advocate.! 

FORT----, 

----, 19-. 
The court met pursuant to adjournment, at -­

o'clock - m. 
PRESENT. 2 

All the members of the court and the judge-advocate.3 

The accused, his counsel, and the reporter were also 
present. 

(If the proceedings of the previous day are required 
by the court to be read, the fact will be recorded in the 
following form:) 

The proceedings of -- were read • and approved. 
(or) corrected as follows: 

(In latter case, enumerate corrections, giving page 
and line on which they occur.) 

(Page 7:) 

1 The judge-advocate should sign each day's proceedings. (Par. 988, 
A. R.) 

2 See page 148, note I, ante. 
31f any member is absent, if not already accounted for, add except ­

(giving cause of absence. if Z:nOI/;Il). 

4The reading of preYiOU5 proceedings will be dispensed with, unless for 
special reason con~idered necessary uy tlle court. See page 63, par. 2, ants. 
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Corporal John Smith, Co. --, -- Infantry, a wit­
ness for the defense, was duly sworn and testified as 
follows: 

DIRECT EXAMINATION: 

Question by the judge-advocate: 1 Do you know the 
accused? If so, state who he is. 
A.--. 
Questions by the accused: 
Q.--? 
A.--. 

(The examination should be conducted as in case of a 
witness for the prosecution, the Judye-advocate cross­
examining, and the accused, if he so desires, reexamin­
ing the witness.) 

(Should the accused wish to testify in his own behalf, 
the record will continue:)2 

The accused, at his own request, was duly sworn as a 
witness, and testified as follows: 

Questions by the accused: 
Q.--? 
A.--. 

(The examination of the accused should be conducted 
in the same manner as that of any other witness.) 

(If the accused has no other witness to call, the record 
should continue:) 

The accused had no further testimony to offer and no 
statement to make. 
(or) having no further testimony to offer, made the 
following verbal statement in his defense. 

(Page 8.) 

1 Though this is a witness for the defense, the judge-advocate will fisk the 
preliminary question for the purpose of determining his identification of 
the accused. "'hen considered desirable, the first question may be as to the 
identity of the witness. 

2 Should the accused not wish to testify in his own behalf the fact may 
not be animadverted upon. 
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(or) having no further testimony to offer, submitted a 
written statement in his defense, which was read to the 
court, and is hereto appended and marke<.l A.' 
(or) requested until·-- o'clock -. m. to prepare his 
defense. 

(If the cmtrt takes a Teeess during the time asked for, 
the record will continue:) 

The court then took a recess until -- o'clock -. 111.; 
at which hour the members of the court, the judge­
advocate, the accused, his counsel, and the reporter 
resumed their seats. 

(01', if the court has other business before it, the record 
may continue:) 

The court then proceeded to other business, andat-­
o'clock -. m. resumed the trial of this case; at which 
hour, etc. 

The accused submitted his defense, which was read to 
the court, and is hereto appended and marked B.2 
The judge-advocate submitted the case without remark. 

(01') replied as follows: 3 

(Insert Teply.) 
(01') submitted and read to the court a written reply, 
which is hereto appended and marked C. 

The accused (his counsel,) (the reporter,) and judge­
advocate then withdrew and the court·was closed, and 
finds the accused, Private -- --, --th Company, 
Coast Artillery: 

Of the 1st specification, 1st charge: "Guilty;" (or) 
"Not guilty." (PageD.) 

1All documellts and papers made part of the proceedings, or copies of 
them, will be appended to the rCLord, in the onlcr of their introduction, 
after the space left for the rcnmrks of the rcYiewing authority, and marked 
in such u malllWl' as to afford ea:::y reference. It- is not necessary to encum­
oer a 1'(>conl by spr'eading upon it documents 01' other writillgs, or matter 
excluded by tIw court. The record should simply specify the character of 
tuo writings and the g'l'ounrls upon which tlH'Y wel'e ruled out. 

2The statement of the nccust'd, or al"gllIlwut in his defense, and all plc>as 
to the jurisdiction in b..p· of trial or in abatement, when in writing, should 
be signed by tl1e accused, referred to in proceetlings as haVing been sub~ 

mitted by him 1 and appended to the record, whether he is defended by counsel 
or not. 

3The judgc·:,uhocate is entitled by u~a~e to sum up the case and present 
nn argulllPll t at the conclusion of the trial, even though the accused declines 
to make argument or statement. 
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Of the 2d specification, 1st charge: "Guilty, except 
the words '-- --,' and of the excepted words' Not 
guilty.' " 

Of the first charge: "Guilty;" (or) "Not guilty;" 
(or) "Not guilty, but guilty of, etc., -- --." 

Of the 1st specification, 2d charge, etc. 
[PREVIOUS CONVICTIONS WHEN ACCUSED IS FOUND 

GUILTY.] 

(If the accused isfound guilty and the punishment 
is discretionary,! the record should continue: 

The judge-advocate and accused were then recalled 
and the court opened, and the judge-advocate stated 
that he had no evidence of previous convictions to 
submit. 
(or) read the evidence of -- previous convictions,2 

copies of which are hereto appended and marked 
"D," "E,"etc. 

. (If the accused has any statement to make in re­
gard to his previous convictions, it will be reco'rded.) 

The accused (his counsel,) (the reporter,) and 
judge-advocate then withdrew and the court was 
closed, and sentences him, Private -- --, --th 
Company, Coast Artillery, -- --. 

[No PREVIOUS CONVICTIONS, OR ACCUSED ACQUITTED.] 

(If the punishment is not discretionary, or the ac­
cused is acquitted, the record, after the findings are 
stated, should continue:) 

And the court does therefore sentence him; 3 etc. 
(or) does therefore acquit him, Private -- --, 
--th Company, Coast Artillery. 

(Page 10.) 

1 See page 58, sec. 2, ante. 
2See "Previous convictions," page 47, ante. 'Vhen the proof produced 

is the copy furnished to the company or other commander I in accordance 
with par. 965, A. R" it will be returned to him and a copy of it uttached to 
the record, if tbe trial be by general court-martial. (Par. 971, A. n.) The 
copy should be bound with the record, as an exhibit, by moaDS of the mar­
gin pro\'ided for the purpose. 

3 When the judg'c-arh'ocate records the findings and sentence by the use of 
a typewriting machine he will certify immediately after the authentication 
of the J'ecord as follow:;!: 

"I certify that I recorded the findings and sentence of the court. 
----, 

JUdge-Advocate. " 
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The judge-advocate was then recalled, and the court 
at -- -. 111. proceeded to other business. 
(01') adjourned nntil-- -.111., the -- inst. 
(or) adjourned to meet at the call of the president. 
(or, on completion of the trial of th,? last case before 
the court) adjourned sine die. 

Ma}ol', 5th Cavalry, 
President. 

1st Lieut., 5th Cavalry,
 
Judge-Advocate.'
 

(At least two blank pages will be left after the ad­
journment, and before the exhibits,jor the decision and 
orders of the reviewing authority.) 

FORM OF BRIEF. 

(The papers forming the complete record will be 
fastened together at the top, and the record folded in 
four folds, and briefed on thejirst fold as follows:) 2 

Private, -th Co. Coast Artillery Corps. 
Trial by general court-martial 

at -- ---- --j 

Commencing --, 19-; 
Ending -,19-. 

President: 
Major----, 

5th Cavalry. 
Judge-Advocate: 

1st Lieut. -- --, 
5th Cavalry. 

(Page 11.) 

1In case of the death or disability of the judge-advocate see par. 988, A. R. 
2 'When the record is completed, the judge-advocate will forward it with­

cut delay to the convening 3-uthority as an inclosure to the indorsement of 
the judge-advocate returning the original charges. (Par. 990, A. R.) See 
also page 66, par. 3, and page 75, par. I, ante. 



158 RECORD OF GENERAL COURT-MARTIAL. 

SEC. n.-FORM FOR REVISION OF RECORD.' 

FORT--,--, 

-- --,190-. 
The court reconvened at -- o'clock -. m., pursuant 

to the following order: 
(Insert copy of order.) 

(or) pursuant to the following indorsements: 
(Insert copies of all indorsements.) 

PRESENT)) 

ABSENT. 

(Inse1·t names of absentees, and state cause of absence, 
if known.) 

The judge-advocate read to the court the foregoing 
order. 
(or) the foregoing indorsement of the convening au­
thority.3 

The judge-advocate then withdrew, and the court 
was closed and revokes its former findings and sentence, 
and finds the accused, etc. 
(or) revokes :Lts former sentence, and sentences the 
accused, etc. 
(or) respectfully adheres to its former findings and 
sentence. 
(or) amends the record by, etc." 

(Page 12.) 

1 See "lleyi.,;ion of recortl,ll page Go, ante. The court is usually recon­
vened by indorsement OIl the original recanl, returning it to the president 
of the court with tlie directions of the convening authorit.y. 

21f the findings and sentence are to be considered, all the members who 
voted on them should, if possible, be present. At least fixe members of the 
court, who acted upon the tl'htl, mnst, and the judge-advocate SllOUld, be 
present at a revision; but it i::J in general IlCither necessary nor desirable 
that the accusctl should ue present. 

:3 The judge-advoca.te will also read any other indorsements there may be 
connected with the proceedings in revision. 

-4 See page 65, par. 2, ante. 
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The judge-advocate was then recalled and the court 
at -- -. m., etc. 

----, Major, 5th Oavalry, 
1st Lieut., 5th Oavalry, President. 

Judge-Advocate. 
(The record ofrevision will be appended to the original 

proceedings, following them immediately, before the ex­
hibits, and the whole indorsed by the president of the 
court and forwarded to the convening a1dhority.) 

RECORD OF A SU::\I::\IARY COURT. 

SEC. I.-FORM FOR RECORD. l 

(Surname.) (Christian name.) 
__________ CO. , 

(Rank.) (Regiment or corps.) 

Number of case --. 
RECORD OF SU'l'tBIARY COURT. 

Trial of the man named above by court appointed by 
-- Orders, No. --, Headquarters --, --, 190-. 

FORMER SERVICE. 

Date of enlistment. Date of discharge. Character given on discharge. 

Date of present enlistment, -- --, 190-. 
Rate of pay per month, --. 
In arrest or confinement under present charges since 

----,190-. 
Dates and serial numbers of previous convictions with 

sentences within one year preceding commission of 
offense and during current enlistment: -- --. 

1 Blank forms for summary court record and for monthly report of cascs 
tried (p<,.gc 161, post), size 3% by SX inches, will be furnished by The Adju­
tant~Gencral of the Army. The form for summary court record is also in­
tended for use in furnishing copies of tho record, the same to be certified to 
be II a true copy II by the commanding officer 01' adjutant. 
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Charge: Violation -- Article of War. 
Specification: In that he did -- --. 
Witnesses: 

Officer preferring charges. 

I hereby consent to trial by summary court on these 
charges. 

-- Co.--. 
Respectfully referred to the summary court for trial. 
By order of -- --: 

----, 
Adjutant. 

FINDINGS: 

Of specification -- -­
Of charge -- -­
Sentence: -- --. 
Numberof previous convictions considered, -- --. 

---- , 
Summary court. 

Approved -- --, 190-. 

Commanding Officer. 

SEC. II.-INSTRUCTIONS. 

(On back of form.) 

The charges and data, as called for on pages 1 and 2 
of this fOrI:!!, will be prepared in duplicate by the officer 
preferring the charges-one copy for completion as the 
record of trial, and the other as the copy for the com­
pany records, the latter to be certified to be "a true 
copy" by the commanding officer or adjutant. 

Each case will be given a serial number in the order 
of trial, by the trial officer, and bound in its numerical 
order in a book of convenient size, each case, when com­
pleted, being added to the book by pasting or other 
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method. Paper binding will be sufficient, a good qual­
ity of tough paper being used for this purpose. 

Charges will be accompanied by the certified copies 
of previous convictions I on file with the company rec­
ords. If the charges be referred to the summary court 
for trial, the copies will be returned to the company 
records immediately after trial. If the charges De re­
ferred to a garrison or regimental court-martial (this 
form being used as a charge sheet), the copies of pre­
vious convictions will accompany them, but will be 
returned to the company records immediately after 
trial. When the copies of previous convictions accom­
pany charges referred to a general court-martial for 
trial they will be returned to the company records im­
mediately after trial, and copies thereof, made and cer­
tified by the judge-advocate, will be attached to the 
record of trial. 

If the only officer present with oommand sits as sum­
mary court no approval of sentence is required, but he 
will sign the sentence as such officer and affix the date 
of signature. e 

This form is printed in copying ink, and when filled 
in on the typewriter a copyable ribbon will be used. 

~[ONTHLY REPOHT OF SUMMARY COURT CASES. 

FORM FOR REPORT. 

t'I (Surname.) (ClJristiau name.) 
______________ , Co. , _ 

(Rank.) (Regiment or corps.) 

REPOIt'!' Of 'fRI."r.LS FlY Sl.'lIl:'.l.o\.RY COURT. 

At--. 
During the month of --, 190-. 
Number of case --. 
Charge : Violation -- Article of War. 
Synopsis of specification or of specifications: ----. 

1 See page 48, par. 2, and page 80, par. 11, ante. 
2 Par. 966, A. R. 

65060°-14--11 
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Finding : -- --. 
Number of previous convictions considered --. 
Rate of pay per month --. 
Consent in writing to trial. (" Yes" or "No") --. 
Sentence: (If mitigated, give sentence as mitigated 

only. Signature of trial officer not to be copied.) 
Date of approval or, if there be no approval, of sen­

tence, -- --, 190-. 

INSTnUCTIONS~ 

This report covers one case only and, with other re­
ports covering the cases tried during the month, will 
be transmitted to department headquarters on the last 
day of the month for file (after examination) in the 
office of the judge-advocate of the department in alpha­
betical order under the name of party tried. At recruit 
depots and recruiting stations and other places exempted 
from the jurisdiction of commanders of territorial divi­
sions and departments the reports will be forwarded 
directly to The Adjutant-General of the Army. After 
having been retained on file for two years the reports 
may be destroyed. 

RECORD OF A GARRISO"N COURT-MARTIAL.' 

SEC. I.-FORM FOR RECORD. 

CASE --. 

Proceedings of a garrison court-martial convened at 
--, pursuant to the following order: 

FORT----, 

----,19-. 
ORDERS, t 
No.-.j 

A garrison court-martial will convene at this post at 
-- o'clock a. m., on -- --, 19-, or as soon there­

1 The form of record for a garrison cau rt-martial differs from that for a 
general eoul't-mul'tial only in reqlcct to tlle form of the ord~r appointing the 
court. The form here given is that for It case in \rbich a ple.\ of '. Guilty" 
is entered j if the prisoner plead.':! " Not guilty, II 01' makes a special plea, the 
form for record of a general court will be followed. 
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after as practicable, for the trial of (such persons as 
have refused to consent in writing to trial by summary 
court). 1 

DETAIL FOR THE COURT. 

Captain -- --. 
1st Lieutenant -- --. 
2d Lieutenant -- --. 
2d Lieutenant -- --, judge-advocate. 

By order of -­
(Signed) - -, 

1st Lieutenant --, 
Adjutant. 

FORT----, 

----, 19-. 
The court met, pursuant to the foregoing order, at 

-- o'clock -. m. 
PRESENT 

Captain -- --. 
1st Lieutenant -- --. 
2d Lieutenant -- --. 
2d Lieutenant -- --, judg",-advocate. 
The court then proceeded to the trial of Private -­

--. Company --, -- Infantry, who, having refused 
to consent in writing to trial by summary court, was 
brought before the court, and having heard the order 
convening it read, was asked if he had any objection to 
being tried by any member named therein; to which he 
replied in the negative. 

The members of the court and the judge-advocate 
were then duly sworn, and the accused was arraigned 
upon the following charge and specification: 

Charge:" -- --. 
Specification: -- --. 
To which the prisoner pleaded: 
To the specification, " Guilty." 
To the charge, "Guilty." 

1 St'!~ page 84. par. 6, ({ute. 
2Tbe signature or the officer pI~rerriug the charge will lJot Ls entered iu. 

the record. 
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(In case testimony is.taken, it is not recorded. l ) 

The judge-advocate announced that the prosecution 
here rested. 

The prisoner stated that he had no testimony to offer 
or statement' to make. 

The accused and judge-advocate then withdrew, and 
the court was closed and finds the accused, Private-­
--, Company -.-.-, -- Infantry. 

Of the specification, "Guilty." 
Of the charge, "Guilty." 
The judge-advocate and the accused were then recalled 

and the court opened; and the judge-advocate stated 
that he had no evidence of previous convictions to 
submit. (or) read the evidence of -- previous con­
,ictions. 

The accused and judge-advocate then withdrew, and 
the court was closed and sentences him, Private-­
--, Company --, -- Infantry, etc. 

The judge-advocate was then recalled and the court 
at -- -. m., etc. 

Captain--, 
President. 

----, 
2d Lieut. --, 

Judge-Advocate.. 
(A sine die adjournment will be added to the last case 

before the court, and the record of each case/olded and 
ind01'sed in the sarrie manner as that for a general 
court-martial.) 

1 Par 988, A. It. The record must giVE; the namps of witne8SCS examined, 
hotb for the prosecution and defense, and will slate the fact as to their 
having be<m duly sworD. If the accu!:ied be s worn as a witness the record 
t3l1ould show that it was at hi~ own request. 

2Statements and arguments will not be reduced to writing in the record. 
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SEC. n.-REMARKS ON THE RECORD. 

1. .The decision and orders of the post commander. 
properly dated and over his official signature, will follow 
immediately after the sentence, adjournment, or other 
final proceeding of the court in the case. 

2. "The complete proceedings of a garrison orregi­
mental court, except when convened at recruit depots 
and recruiting stations and other places exempted from 
the jurisdiction of commanders of territorial divisions 
and departments by paragraph 187, will be transmitted 
without delay by the post or regimental commander to 
department headquarters. Where such courts were 
convened at recruit depots, l'ecruiting stations, and 
other exempted places, the reports and records of such 
courts will be forwarded directly to The Adjutant-Gen­
eral of the Army." I 

RECORD OF A REGIMENTAL COURT-MARTIAL.­

CASE --. 

Proceedings of a regimental court-martial convened 
at -- --, pursuant to the following order: 

FORT----, 

--,--,19-. 
ORDERS, 1 
No·-·f 

A regimental court-martial will convene at this post 
at -- o'clocka. m., on --, --,19-, or as soon there­
after as practicable, for the trial of (such persons as 
have refused to consent in writing to trial by summary 
court).3 

DETAIL FOR THE COURT.4 

(Complete record as incase of garrison court-martial.) 

I Par. 991, A. R. 
2The form of record for a regimental court differs from. th3.tIor..a garrison 

or a general court only in respect to the order con vening the court. 
aSee page 85, par. 3, ante. 
4-See page 85, par. 2, and page 108, note 1, a·nt~. 
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CASE No.-. 

PROCEEDINGS' OF A RETIRING BOARD. 

Proceedings of an Army retiring board convened at 
- by virtue of the following orders: 

. SPECIAL ORDERS, t 
No.-. f 

WAR DEPARTMENT, 
WASHINGTON, --, 190-. 

EXTRACT. 

* * * * * 
10. Under instructio.ns from the President, and in 

accordance with sect~on1246,Revised Statutes, an anD.y 
retiring board is appointed to meet at --, --, from 
time to time, at the call of the president of the board, 
for the examination of such officers as may be ordered 
before it. 

DETAIL FOR THE BOARD. 

Colonel ----, - Infantry.
 
Lieutenant Colonel -- --, adjutant general.
 
Major -- --, Medical Corps.
 
Major -- --, - Infantry.
 
Firi;t Lieutenant -- --, Medical Corps.
 
First Lieutenant -- --, - Infantry, recorder.
 
Such journeys as it may be necessary for the mem­

. bers·and recorder of the hoard to make in attending its 
sessions and returning to their proper stations are neces­
sary for the public service. 

* * * * * 
By ORDER OF THE SECRETARY OF WAR: 

----,
Major General, Chief of staff. 

OFFICIAL: 

---, 
Adjutant General. 
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--,--,19-. 
The board met pursuant to the foregoing order at 11 

o'clock a. m. 
PRESENT. 

Colonel-- --, - Infantry. 
Lieutenant Colonel-- --, adjutant general. 
Major -- _.-, Medical Corps. 
Major -- --, - Infantry. 
1st Lieutenant -- --, Medical Corps. 
1st Lieutenant -- --, - Infantry, recorder. 
Captain -- --; --, appeared before the board 

pursuant to par. --, Special Orders No. --, War 
Department, dated --, 19-, and stated that he did 
not desire counsel; .(or, introduced----as counsel.) 

The order convening the board was then read, and 
Captain ._- -- was asked if he had any objection to 
offer to any member present; to which he replied in the 
negative. 

. (or) that he objected to -- -- on the following 
grounds: 

(Insert objections.) 
The challenged member stated. 
(Insert the statement of the challenged member, who 

should be requested to respond to the challenge and in­
form the board upon its merits. Should the officer before 
the board for examination desire to put the challenged 
member on his voir dil'e, the record should continue:) 

Captain --.--, having requested that the chal­
lenged member be sworn 1 on his voir dire, ---­
was duly sworn by the recorder, and testified as follows: 

Question by Captain ----: 

* * * * * 
The board was then closed, and, on being opened, its 

decision was announced that the objection was not sus­
tained, (or) that the objection was sustained. (In the 

1For form of oath see page 31 t ante. 
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latter case the record should state that the challenged 
member then -withdrew.) 

Captain ----was then asked whether he objected 
to any other member; to which, etc., as before. l 

The members of the board and the recorder 2 were 
then duly sworn.. 

(If the officer desires to be retired, the record will con­
tinue:) 

Captain ~ -- was then asked whether he desired 
to be retired, and answered in the affirmative. He was 

- then duly sworn as a witness, and testified as follows: 
Question by the recorder (or by the board): 
Q. Please state the nature of your disability and its 

cause, and how long you have suffered from it? 
A. (The officer can here make an oral statement or sub­

mit a written one. If a written statement is submitted 
the record will state:) 

The witness submitted a written statement, which was 
read to the board, and is hereto attached marked "A." 

Q. Is the statement subruitted by you correct? 
A. Yes.
 
(The board may then ask further questions.)
 
Q. Do you desire to make any further statement? 
A.-. 

(When the officer objects to reti1'ement, he will not be 
examined at this stage of the proceeding.~, but may intro­
duce evidence or make a statement, as hereinafter indi­
cated.) 

1 Five being, under sec. 1246, R. 8. , t.he minimum number of DlembefS of 
a retiring board, it must, when reduced helow that Dumber by challenge, or 
if the board is left without the pl'Ollortion of medical officers ff':quired by 

. said. section , ad.journ and report the (acts to the convelling au.thority. When 
the board a~ain meets the officer being examined will be accordtd the right 
01 challenge as belore. ­

211 there be a reporter, he will also be sworn. For lorm 01 oath Bee page 
31, ante. 
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Major -- --, surgeon, a member of the board;was 
then duly sworn, and testified as follows: 

Q. Please submit to the board the result of your ex­
amination of Captain -- --. 

,The witness supmitted a written report signed byhim­
self and Assistant Surgeon -- --, also a member of 
the board, which was read to the board and is attached, 
marked" B." 

Q. From what cause does Captain -- --'s disa­
bility proceed? 
A.-., 
Q. Is the disability permanent? 
A.-. 
Q. Is Captain -'-'s disability such as to incapacitate 

him for active service? 
A.-. 

* * * * 
(The examination of the witness should be conducted 

so as to bring out all material facts on the lines indi­
cated.) 

Captain -- -- stated that he had no question to 
ask, (or) asked the following questions: 

.:f* * * * 
(The other medical member of the board should then 

be similarly interrogated.) 
The recorder then submitted certain papers referred 

to the board from the Office of The Adjutant General 
of the Army, which were read to the board, and are at­
tached, marked --. 

Capt[;,in ---- had no further evidence to submit 
nor statement to make. (TVhen there i.~ such evidence 
or statement, the record will duly set it forth.) 

The board was then closed for deliberation, and,hav­
ing maturely considered the case, finds that Captain 
--'-,-is incapacitated .for active servlce and that the 
cause of said incapacity is --. And the board f,urther 
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finds that said incapacity is (or is not) an incident of 
service. 

The board then adjourned. 1 

----, 
--, 

----., President of the Board. 2 

--, 
Recorder. 

FORMS FOR SENTENCES. 

In sentences imposing a loss of rank or files upon an 
officer the court may fix a place on the army list where 
the name of the accused will be plii:eed as a result of the 
sentence, as, for instance, at the foot of the list of fint 
lieutenants of infantry, or the court may mention the 
number of files to be lost, as, for instance, to lose ten 
files in military rank. In this case the court should IlOt 
undertake to state where on the army list the name of 
the accused will appear. 

Form 1. Reduction: * * * "to be reduced to the 
ranks." 3 

1 ( Or when the board wishes to hem" the ,"eeord ,"ead:) 

The board then adjourned to meet - at - o'clock -. m. 
--, 

-, 
Recorder. 

SECOND DAY'S PROCEEDINGS. 

-,-,19-. 
The board met pursuant to adjournment. 
Present: All the members and the recorder. 
The foregoing proceedings were then read and approved. 
The board then adjo'urned. 

--, 
-, 

--, President of the BoaTd. 
-, 

Recorder. 
'It is not necessary that tbe proceedings should be authenticated by the 

signatures of all the members of the board. 
3 See pages 59 and 60, and page 81, par. 13, ante. 
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Form 2. Confinement: * * * II to be confined at 
hard labor,t uuder charge of the post guard, for--(-':') 
days. " 

Form 3. Forfeiture: * * * "to forfeit -- (-) 
dollars of his pay,2 now due or to become due." 3 

Form 4. Confinement and forfeiture: * * * "to 
be confined at hard labor, under eharge of the post guard, 
for -- (-) months, and to forfeit -- (-) dollars per 
month for the same period." 

Form 5. Dishonorable discharge and forfeiture of pay 
and allmmnces: * * * "to be dishonorably dis­
charged the service of the United States, forfeiting all 
pay and allowances due him." 

Form 6. Dishonorable discharge,forfeiture ofpay and 
allowanecs, and confinement: * * * "to be dishon­
orably discharged the service of the United States, for­
feiting all pay and allowances due him, and to be confined 
at hard labor at such post (or, in such penitentiary) 
(or, at such place) as the reviewing authority may direct, 
for -- (-) years." 

SUMMONS FOR MILITARY WITNESS.' 

----, 
----,19­

To----, 

You are hereby summoned to appear on the -- day 
of--, 19-, at -- o'clock -. m., before a general 
court-martial, convened at ----, by Special Orders, 

1 Unless hard labor be imposed by a sentence it can not be required of the 
prisoner. 

2 Delention of pay is no longer authorized; and under the nets of February 
12,1895 (28 Stat. L., 655), and lIlarch 16,1896 (28 Stat. L., 60), pay can no 
IOIl,g-er be retailleq. 

3 By adding the words" now due or to become due" the pay rolls will 
generally be simplified, by permitting all of the forfeiture to be collected at 
the next payment. 

'See par. 11, page 38, ante. 
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.No. -.-, Headquarters -- --, dated --,19-, as 
a. witness for the -- in the case of -- --.-. 

----, 
-_._-, 

Judge-Advocate of the Oourt-Martial. 

SUBP<ENA' FOR CIVILIAN WITNESS• 

. "{J1'<ITED STATES} 
vs. Subpmna. 

----. 
The President of the United States, to ----, greeting: 

You are hereby summoned and required to be and 
·appear in person on the -- day of --, 19-, at - ­
o'clock -. m., before a general court-martial of the 
United States, convened at ----, by Special Orders, 
No. --, Headquarters ----, dated -- --,19-, 
then and there to testify and give evidence as a witness 
for the -- in the above-named case. And have you 
then and there this precept. 

Dated at --., this -- day of --, 19-. 
----, 

----, 
Judge-Advocate of the Oourt-Martial. 

SUBP<ENA' DUCES TECUM. 

(Oivilian witness.) 
UNITED STATES}
 

vs. . Subpmna.
 
----. 

The President of the United States, to ----, greeting: 
You are hereby summoned and required to be and 

appear in person on the -- day of --, 19-, at - ­
o'clock -. m., before a general court-martial of the 
United States, convenedat -.- --, by Special Orders, 
No. --, Headquarters ----, dated -- --, 19-, 
then and there to testify and give evidence as a witness 

1 Fees must be tendered or paid under act of March 2, 1901, page 131, 
ante. See also par. 1, page 4.3, allte. 



S.UBP<:ENA FOR DEPOS.ITION. 173 

.forthe--in the above-named case; and you are hereby 
required to bring with you, to be used in evidence in 
said case, the following-described documents, to wit: 
-- --. And have you then and there this precept. 

Dated at --, this -- day of --, 19-. 

Judge-Advocate of the Court-Ma;tial. 

SUBP<ENA FOR CIVILIAN WITNESS. 

(For deposition.) 
UNITED STATES '} 

vs. Subpa:na. 
----. 

The President of the United States, to ----, greeting: 
You are hereby summoned and required to be and 

appear in person on the -- day of --, 19-, at -­
o'clock -, m., before -- at -- --, detailed to take 
your deposition for use before a general court-martial 
of the United States, convened at -- --, by Special 
Orders, No. --, Headquarters -- --, dated -­
--,19-, then and there to testify and give evidence 
as a witness for the -- in the above-named case. And 
have you then and there this precept. 

Dated at --, this -- day of --, 19-. 
----, 

Judge-Advocate of the Court-Ma~tial. 

RETURN OF SERVICE. 

(Indorsement of preceding writs.)l 
UNITED STATES 

vs. 
----. 

----,
----,19-. 

I certify that I made service of the within subpama 
on -- '-, the witness named therein, by personally 

lOn the back of each fonn of writ are form. for both certificate and 
affidavit. 
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delivering to him in person a duplicate of the same at 
----, on the -- day of --, 19-. 

----. 
=-:}ss. 

-- --; being duly sworn, on his oath states that 
the foregoing certificate is true. 

----. 
Subscribed and sworn to this -- day of --, 19-, 

before me.! 
----, 

----. 

WARRANT OF ATTACHMENT. 

UNITED _STATES} 
VS. 

------. 
The President oj the United States, to -- --,greeting: 

WHEREAS, -- --, of -- --, was on the -- day 
of --, 19-,at --, duly subpcenaed to appear and at­
tend at--,--, on thB --_ day of --, at -- o'clock 
-. m., before a general court-martial -duly convened by 
Spechl1 Orders, No. --, dated Headquarters Depart­
ment of --, -- --, 19-;to testify on the part of 
the -- in the above-entitled case; and whereas he has 
failed to appear and attend before said general court­
martial to testify as by said subpcena required, and 
whereas he is a necessary and material witness in behalf 
of the -- in the above-entitled case. 

Now, therefore, by virtue of the power vested in me, 
the undersigned. as judge-advocate of said general court­
martial, by section 1202 of the Revised Statutes of the 
United States, you are hereby commanded and empow­
ered to apprehend and attach the said -- --, wher­
ever he may be found within the --- of --,' and 

I-After service, as above indicated, the original subpcena should be at 'once 
. returned"to the judge-advocate of the cou'rtj if the witness can not be -found, 

the'judge-a<!vocate- should-be so InJornred,-­
2 state, Territory, or District where the court sits. 
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forthwith bring him before the said general court­
martial assembled at -- --, to testify as required by 
said subpama. 

----, 
----, 

Judge-Advocate of said 
General Court-Martial. 

Dated -- --, -- --, 19-. 

INTERROGATORIES AND DEPOSITION.' 

INTERROGATORIES. 

THE UNITED STA.TES } 
'Vs. 

----. 
The following interrogatories and cross-interrogatories 

to be propounded under the 91st Article of War, to -­
--, stationed (or residing)' at -- --, a witness for 
the prosecution (or defense)' in the above-entitled case 
now pending and to be tried before the general court· 
martial convened at----, by paragraph --, Special 
Orders No. -, Headquarters Department of--, dated 
___ 19- are \ accepted by the court in op~n session, 

, , I agreed upon by both partIes in ad-
the - having been given reasonable opportunity to sub­
vance of the assembling of the courtand subject to excep­
mit cross-interrogatories L 3 d f
tions when read in court f an are respect ully for­

warded to the convening authority with the request that 
some suitable officer may be designated to take, or cause 
to be taken, the deposition of said witness thereon: 

First interrogatory: Are you in the military service of 
the United States? If yea, what is your full name,-rank, 

1 See page 4:0, ante. 
2 Erase the word inappropriate to the case. \Yith the consent of the oppo­

site party the deposition of a witness residing 1Dilhin the State, Territory, 
or District in which the court sits may be taken and read in evidence; A 
written stipulation .signed by both parties should , in such a case, be attached 
to this paper before it is signed. 

8 Erase the line inappropriate to the case. 
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organization, and station? If nay, what is your fuil 
name, occupation, and residence? 

Second interrogatory: Do you know the accused,a-­
in -- --? If yea, how long have you knowr him? 

Third interrogatory: -- --? 
Etc. 
First cross-interrogatory: -- --? 
Etc. 
First interrogatory by the Court: ----? 
Etc. 

Dated at -- --, this -- day of --, 19-. 
----, 

Judge-Advocate. President. I 

HEADQUARTERS DEPARTMENT OF---. 

----, 19-. 
_.-- -.--, stationed (01' residing)2 at -- --, is 

hereby designated to take, or cause to be taken, the 
deposition of the said -- --, a witness on the part of 
the --- in the case of the United States against -­
--, now pending before a general court-martial at 
-- --. The deposition, when taken, to be sent by 
him to----, the president of said court at----. 

By command of -- General --. 
----, 

Adjutant-General. 

DEPOSITION. 

-- --, the witness above named, having been first 
duly sworn by me, -- --, a 3 

---, stationed (or 

1 If taken in ad,'ance of the assembling of the court, the interrogatories 
should be signed by the judge-advocate and the accused. instead of the 
president and judge-advocate. 

2EraBe the word inappropriate to the case.
 
3 Insert official cha.racter: as Trial Officer Summary Court," H Notary
U 

:Public," etc. 
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residing)' at -- --, doth depose and say for full 
answers to the foregoing interrogatories, as follows: 

To the first interrogatory: --- ­
Etc. 

(Signature of witness.) 

Subscribed and sworn to before me this -- day of 
--,19-. 

----,' 

I, -- --, the officer designated to cause the depo­
sition of the said -- --- to be taken on the foregoing 
interrogatories and cross-interrogatories, do certify that 
it was duly made and taken under oath. 

ACCOUNT OF CIVILIAN 'WITNESS' NOT IN
 
GOVERNMENT E~IPLOY.
 

ForIll 13A-Pay DepartIllent. 

Voucher No. --. Pay, 190-. 

The United States to -- --, Civilian u;itness, Dr. 

Dollars. Cts. 

From -, 100-, to -, 190-: 

ll'or mileage fl'om -- to - and return. beinF;-­
miles, at lin~ cent8 per milc
 _ 

Il'or allowance wbile in attendance on said court,
 
from --\ 100-. to --, HJU-, as pc-r certiticat(~
 

of Judge-Advocate lH.-'reon, - ua)'s, at $- per

day .•• . • .._,~_= _= 

TotaL . . _
 
-------------------------_._--­ .~.. ­

1 Erase the word inapprol.riatt\ to t1lc casco 
2The jnrat. to 1.10 siglled by the oll'ice\" administering the oath, who will 

add his ofticial de:-;ignution. ~S('(' page 40, par. 4, ({ute.) If the oath is au­
ministered uy a. notary pULlic, his seal will be atlixcd to tlJe deposition. 

3 This certificate, l't·garded as the formal return, will be signed by thc' officer, 
civil or military, 'who has been desip;nated to take, or c(wse to be tak~n, tlle 
depo:sition; and will be signed by him whetber or not he is the officer who 
Iltlmini:stered the oath. 

4 The forms for" Summons for a military witness," for Snbpc.enns for aH 

civilian witness, ll for a "'ValTant of attachment," and for a deposition aro 
obt"ined from The Adjutant-General. The forms for accounts of civilian 
witnesses and of reporters are obtained from the Paymaster-General. 

65060'-14--12 
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(Certification and account to ue completely filled in uy J'udge-AdvQcatc, or 
Lefore 8ignature by Judge-Ad\'ocatc, without alteration or erasure thereafter.) 

I certify that -- --, a civilian not in Govern­
ment employ, has been in attendance as a material 
witness from --, 190-, to --, 190-, inclusive, be­
fore a -- court-martial, duly convened at this place, 
and that he was duly summoned thereto from -- and 
was not furnished transportation by the Government 
.hr any portion of the journey. 

(~OT TO DE SIGNED IN DUPLICA.TE.) 

Place, --. 
Date,·--. ----, 

Judge-Advocate. l 

Paid by Check No. on --, dated --,190-, 
for $-. 

(To be completely filled in before signature by payee without alteration 
fJr erasut"e thereafter.) 

Received --, 190-, of --, Paymaster, U. S. 
Army, in cash -- TOo dollars, in full of above acc~unt. 

(NOT TO nE SIGNED IN Dl:PLlCATE.) 

-- --, TVitness. 
(The claimant will not ~ign the above receipt except when the pn.yrnenr. is 

made in cash.) 

ACCOUNT OF CIVILIAN WITNESS (BY DEPOSI­
TION) NOT IN GOVERNMENT EMPLOY. 

Form 13C-Pay Department. 
roueher No. --. Pay, 190­

Tlte United States, to -- --, Dr. 

Dollars. Ots. 

From -, 190- , to --, 190-: 

}1~or mileage from -- to -- and return, being-­
miles, at fi ye cents per mile _ 

For al1owanC'-t'lwhiIe in attendance, giving deposition
 
for use uefor~ said court, f!'Om --, 190-, to --,
 
190-, as vel' .certificate hereon, -- days, at$­per day = = 
TotaL _ 

-------------_.- -------._----'----'--- ­
1 If the witness be SUIlIT110Ill'U Co \' attendance before a summary court, the 

summary court oUker will maku the necessary certificate. (Digest Opin. 
J. A. G., Bec. 2406.) 
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(Certification all,] account to be completely filled in by officer, or before 
signature by olllcer, without alteration or erasure thereafter.) 

I certify that -- --, a civilian not in Govern­
ment employ, has been in attendance giving deposition 
for use of a court-martial convened under attached 
orders from --, HlO-, to --, 190-, inclusive, and 
that he was duly summoned thereto from --, and 
was not furnished transportation by the Government 
for any portion of the journey. 

(NOT 1'0 BE SIGNED Dl DUPLICATE.) 

Place, --. 
Date,--. ----, 

Judge-Advocate or other cOlllrnissionedofficer. 

Paid by Check No. --, on --, dated --, 190-, 
for $--. 

(To be completely tilled in Lefore r::ignature by l~ayen ~..-ithout alteration 
or erasure tlJ{~reafter.) 

Received --, 190-, of --, Paymaster, U. S. 
Army, in cash -- IOu dollars, in full of above account. 

(NOT TO BE SIGNED 1'S DUPLICATE.) 

-- --, vVitness. 
(The claimaut wiII not sign tlle above receipt except when the payment is 

made in ca.sh.) 

NOTES O::-r FORMS 13A AND 13C. 

The Paymaster is, under paragraphs 999 to 1003, 
Army Regulations, 1008, governed by the following 
rules in the treatment of voucher for travel expenses of 
civilian witnesses before military courts: 

1. The voucher must be accompanied by authenti­
cated copy of the order convening the court or appoint­
ing summary court. 

2. The certificate of the judge-advocate or summary 
court officer (on face of voucher) is required in all 
cases. 

3. A civilian not in Government employ, duly sum­
moned to appear as a witness before a military court, 
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or at a place where his deposition is to be taken for use 
before such court, will receive $1.50 a day for each day 
of actual attendance for such purpose, and 5 cents a 
mile from place of residence to place of trial 01' taking 
deposition, and return, except as follows: 

Porto Rico and Cuba, $1.50 a day, 15 cents a mile for 
necessary travel by stage or private conveyance and 10 
cents by railway or steamship line. 

Alaska, east of one hundred and forty-first degree 
west longitude, $2 a day and 10 cents a mile; west of 
that degree, $4 a day and 15 cents a mile. 

Montana, Wyoming, Colorado, New Mexico, Arizona, 
Utah, Idaho, Washington, Oregon, Nevada, California, 
$3 a day, 15 cents a mile for necessary travel by stage 
or private conveyance, 5 cents by railway or steamship 
line, and $3 a day for the time necessarily occupied in 
such travel. (See A. R., 1000, amended by G. O. 128, 
1908. Also R. S., 848; sec. 30, act June 6, 1900, 31 Stat., 
332; act Mar. 2,1901,31 Stat., 954; act June 13, 1902, 32 
Stat., 35; Regs. Atty. Gen., July 21, 1902; act May 27, 
1908, Public 141.) 

A retired army officer is a civilian not in Govern­
ment employ in contemplation of Army Regulation 
1000. (10 Comp., 51.) 

Civilian witnesses, not in Government employ, sum­
moned to attend courts-martial in the Philippine 
Islands, are entitled to the per dim:::J. and mileage 
allowed witnesses in attendance upon United States 
courts, i. e., $1.50 per day for each day in attendance 
on the court, and 5 cents per mile for the distance 
traveled to and from the court. If furnished with 
transpJrtation by the Government, 42.858 per cent of 
the 5 cents per mile will be deducted as cost of trans­
portation furnished and 57.142 pel' cent allowed for 
subsistence and other expenses of the witne3s. 

Au employee of the civil government of the Philip­
pine Islands, paid from insular funds, is not in the 
employ of the Government within the meaning of 
Army Regulation 999. 
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In case a witness duly subpmnaed before a general 
conrt-martial refuses to appear or qualify as a witness 
or to testify or produce documentary evidence as re­
quired by law, he will at once be tendered or paid by 
the nearest paymaster these fees and mileage and will 
thereupon be again called upon to comply with the re­
quirements of law. Civilian witnesses will be paid by 
the Pay Department. (A. R., 1001.) 

4. The certificate of the judge-advocate will be evi­
dence of the fact and period of attendance and place 
from which summoned, and will be made on the voucher. 

5. Upon execution of the certifica,te the witness will 
be paid upon his discharge from attel1l1ance, without 
awaiting performance of return travel. The charges 
for return journeys will be made upon the basis of the 
actual charges allowed for travel to the court. 

No other items will be allowed. 
6. Travel must be estimated by the shortest usually 

traveled route-by established lines of r?oilroad, stage, 
or steamer-the time occupied. to be determined by the 
official schedules, reasonable allowance being made for 
unavoidable detention. 

7. Whenever needed, judge-advocates can procure 
blank accounts for civilian witnesses from any army 
paymaster or the Paymaster-General's office. The ac­
counts may then be made out upon the witness's dis­
charge from attendance. If no paymaster be present 
at the place where the court sits, the accounts, authen­
ticated as above directed, may be transmitted to any 
paymaster with confidence that the witness will receive 
his pay without unnecess8,ry delay. 

8. Accounts of citizen witnesses are not transferable. 
(See Circular 13, A. G. 0., 1895.) 

9. Signature of witnesses when signed by mark must 
be witnessed. 
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ACCOUNT OF CIVILIAN 'WITNESS IN GOVERN·
 
MENT EMPLOY.
 

Form 13B-Pay Department.
 

Voucher No. --. Pay, 190-.
 

The United Slates, to -- --, Civilian witness, Dr. 

From -_I 190-, to --I ] DO-: 

Fornctual cost oftl'aYcl fl;om-- to -and return, 
as per memorandum attachetL _ 

For actual cost of meals and rooms while traveling to
 
and from said COll!'t between auova dated, inclu­sive, --days _ 

For actual cost of meals and rooms while in attend­

ance on said cou!'t fl'om -, HHI-, to -, UJO-,
 
as per certificate of the J udge~Atlvocate hereoll, ­
days (see note 7, p08t) ... ~ • ====== === 

TotaL . . _ 

I solemnly swear that the above account is correct; 
that I have not been furnished with Government trans­
portation for any part of the journey for which travel 
fare is charged; and that the journey was performed 
without unnecessary or avoidable delay. 

-- --, Witness. 

SWORN to ancl subscribed before me at --, on this 
-- day of --,190-. 

Judge-Advocate. 

Paid by Check No. --, on -'-, dated--, 190-, for 
8--· 

(To be completely filled in before signatnre 1.1)' payee without alteration or 
erasure thereafter.) 

ReceIved --, 190-, of --, Paymaster, U. S. Army, 
in cash -- no dollars, in full of above account. 

(Not to be signed in duplicate.) 
-- --, vVitness. 

(The claimant will not sign the above receipt except when the payment is 
made in cash.) 
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(Certification and account to be completely filled in byJudge-Advoeate, or 
before signature by Judge-Advocate, without alteration or erasure thereafter.) 

certify that -- --, a civilian in Government 
employ, has been in attendance as a material witness 
from --, 190-, to --, 190-, inclusive, before a -­
court-martial, duly convened at this place, and that he 
was duly summoned thereto from --. 

(NOT TO BE SIGNED IN DUPLICATE.) 

----, 
----, 

Judge-Advocate. 1 

Place--. 
Date --, 190-. 

NOTES ON :E:ORM l3B. 

The Paymaster is, under paragraphs 999 to 1003, Army 
Regulations, 1908, governed by the following rules in 
the treatment of voucher for travel expenses of civilian 
witnesses before military courts: 

1. The voucher must be accompanied by authenticated 
copy of the order convening the court or appointing 
summary court. 

2. The affidavit of witness and judge-advocate's or 
summary court officer's certificate are required in all 
cases. 

3. A retired army officer is a civilian not in Govern­
ment employ in contemplation of Army Regulation 
1000. (10 Comp., 51.) 

In case a witness duly subpamaed before a general 
court-martial refuses to appear or qualify as a witness 
or to testify or: produce documentary evidence as re­
quired by law, he will at once be tendered or paid by 
the nearest paymaster these fees and mileage and will 
thereupon be again called upon to comply with the 
requirements of law. Civilian witnesses will be paid 
by the Pay Department. (A. R., 1001.) 

4. The items of expenditure authorized in paragraphs 
999 to 1003, Army Regulations, will be set forth in 
detail in a memorandum which will be attached to each 

1See Dote I, page 178, allte. 
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voucher. The correctness of the items will be attested 
by the affidavit of the witness, to be made. when practi­
cable, before the judge-advocate. 

5. The certificate of the judge-advocate will be evi­
dence of the fact and period of attendance and show 
place from which summoned, and will be made on the 
voucher. 

6. Upon execution of the affidavit and certificate the 
witness will be paid upon his discharge from attend­
ance. without awaiting performance of return travel. 
The charges for return journeys will be made upon the 
basis of the actual charges allowed for travel to the 
court. 

No other items will be allowed. 
7. Civilian witnesses in Government employ will 

receive as follows: 
(a) Amount actually paid for cost of transportation 

or travel f<1re. 
(b) Amount actually paid for cost of transfers to and 

from railway stationi", not exceeding 50 cents for each 
transfer. 

(c) Amount actually paid for cost of one double berth 
in sleeping car or on steamers where an extra charge 
is made therefcr. 

(d) The actual cost of meals and rooms at a rate not 
exceeding $3 per day for each day unavoidably consumed 
in travel or in attemlance on the court. 

8. Travel must be estimated by the shortest available 
usually traveled route; the charge for cost of travel­
items (a), (Ii), (c)-bY established lines of railroad, 
stage, or steamer should not exceed the usual rates in 
like cases; the time occupied to be determined by the 
official schedules, reasonable allowa,nce being made for 
umwoidable detention. 

!!. The voucher, or the order fol' attendance, will be 
presumed to show in all cases, by indorsement or other­
wise, if trani"pol'tation in kind or commutation of rations 
has been furnished. 
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Transportation in kind will. for ilny distance covered 
therehy, be a bar to payment of item Cal. 

Indorsements of transportation furnished are scru­
tinized to ascertain if any part of item (c) has been 
included. 

Commutation of rations will be a bar to payment of 
item (d). 

Transportation and commutation of rations will be a 
bar to any payment. 

10. No per diem allowance can be made where the 
attendance upon court does not require the witness to 
leave his station. (This applies only to civilians in 
Government employ.) 

11. Compensation to civilians in or out of Government 
employ, for attendance upon civil courts, is payable by 
the civil authorities. (A. R., 1004.) 

12. If the witness is in Government employ the judge­
advocate will state the fact. If it does not appear in 
the certificate or elsew~lere in the papers, and is not 
known to the paymaster, it will be assumed that the 
witness is not in Government employ. 

13. Whenever needed. judge-advocate can procure 
blank accounts for civilian witnesses from any army 
paymaster or the PaYlllaster-General's office. The ac­
counts may then he made out upon the witness's dis­
charge from attendance. If no paymaster be present at 
the place where the court sits, the accounts, authenti­
cated as above directed, may be transmitted to any pay­
master, with confidence that the witness will receive 
his pay without unnecessary delay. 

14. Accounts of citizen witnesses are not transferable. 
(See Circular 13. A. G. 0., 18\)5.) 

15. Signature of witnesses when signed by mark must 
b8 witnessed. 
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ACCOUNT OF REPORTER.' 

Form 27-Pay Department. 

Voucher No. -. Pay, 19-. 

The United States, to -- --, Rep01'ter, Dr. 

Date. Dollars. Cents.
190-. 

To services as a reporter before a---- con­

vened at --, pursuant to Specilll Orders,
 
No. --, Department --, --, 190-:
 

To -- hours before the , at 
(Court, board, or commis!::\ion.)$1 per hour . . _ 

To -- words, at 15 cents per 100 words _ 

To -- words, at 10 cents per 100 wonis _ 

To -- words, carbon copies, at 2 cents per 
IOU words- . _ 

To -- days in going tal in attendance on,
and returning from said , at 

(Court, uoard, or commission.)$3 per day _ 

To mileage for travel between -- aud-­
in going to and returning from the court, 
being -- miles, at - cents a mile =.:..:.=:....:. :..::.:..:..=.. 

Total . _ 

(Oertification and acco'lint to be completely filled in by Judge-Advocate, 
before signature by Judge-Advocate, without alteration or erasure thereafter.) 

I CERTIFY that -- -- was employed by me as a 
reporter for a --, under the annexed authority, and 
that the account for his services as stated above is cor­
rect and just. 

(NOT TO BE SIGNED IN DUPLlCA'l'E.) 

----, 
(Judge-Advocate Qt' Recorder.) 

Paid by check No. -- on --, dated --, 19-, for 
$-. 

1 The juclge~advocate of a court~martial in any important case will confer 
with the otliccr of the Pay Department, whose duty it is to pay the jud~e­
,lctvocate's voucuers in behalf of reporters and witnesses, as to the udo1Jtion 
of mC',umres with a view to prevent fraud. ill the PUYIJJetlts for services 
rendered by reporters aud wituesses. (Cir. No. 74, W. D., UI09.) 
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Notes on ForIll 27-Pay DepartIllent. 

1. The method of employment of stenographic re­
reporters for courts-martial, military commissions, or 
courts of inquiry, and their compensation as provided 
by paragraph 996, Army Regulations, amended by Gen­
eral Order 132, War Department, 1908, are as follows: 

(Here follows paragraph 996, Army Regulations, 1908, 
as given in paragraph 2, pages 26 and 27, ante, except 
the last paragraph on page 27.) 

2. Stenographic repurters for retiring boards can only 
be employed. on the authority of the Secretary of War 
obtained in advance of the employment. Theauthority 
must be filed with the voucher on which payment is 
made. (Decision of the Secretary of War, April 24, 
1879. ) 

3. The authority for the employment of a reporter for 
court-martial, court of inquiry, military commission, or 
retiring board, and for carbon copies of proceedings, 
must be filed with the voucher on which payment is 
made. 

4. The mileage for a reporter is the same as is allowed 
for civilian witnesses not in Government employ, excel'~ 

that when Government transportation is furnished no 
mileage is allowed. 

5. Copies of the order appointing court-martial, court 
of inquiry. military commission, or retiring board must 
be filed with the voucher. 
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FOR:i\I FOR GEXERAL ORDERS. 

HEADQUARTERS DEPARTMEXT OF --, 

--,--,19-. 
GENERAL ORDERS, t 

No.-. \ 
1. Before a general court-martial which convened at 

Fort --, --, pursuant to Special Orders, No. --, 
Headquarters Department of --, --, 19-, were ar­
raigned and tried -. 

1. Private A-- B--, Troop --, -- U. S. Cav­
alry, alias Private C-- D--, Company --, -- U. 
S. Infantry. 

CHARGES. 

Charge I: Desertion, in violation of the 47th Article 
of War. 

Specification 1: In that Private A-- B--, Troop 
--,--U. S. Cavalry, aliasPrivateC--D--, Com­
pany --, -- U. S. Infantry, a soldier in the service 
of the United States, did desert the same at -- on or 
about the -- of --,19-, and did remain absent in 
desertion until he was apprehended at --, on or about 
the -- of --, 19-. 

Specification 2: In that Private A-- B--, Troop 
--, -- U. S. Cavalry, alias Private C-- D--, 
Company --, -- U. S. Infantry, a soldier in the 
service of the United States, did desert the same at -­
on or about the -- of --,19-, by enlisting under 
the name of C-- D--, in Company --, -- U. S. 
Infantry, without a regular discharge from said Troop 
--, -- U. S. Cavalry. 

Charge II: Fraudulent enlistment, in violation of the 
62d Article of War. 

Specification: In that Private A--B--, Troop--, 
-.- U. S. Cavalry, alias Private C-- D--, Com­
pany --, -- U. S. Infantry, a soldier in the service 
of the United States, dill, without a discharge from 
said regiment of cavalry, fraudulently enlist in Com­
pany-·-, -- U. S. Infantry, at --, on the -- of 
--, 19-, under the name of C-- D--. 
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PLEAS. 

To the 1st Specification, Charge I: "Not Guilty." 
To the 2d Specification, Charge I: "Not Guilty." 
To Charge I: "Not Guilty. ,> 
To the Specification, Charge II: "Not Guilty." 
To Charge II: "Not Guilty." 

Fl~DINGS. 

Of the 1st Specification, Charge I: "Guilty." 
Of the 2<1 Specification, Charge I: "Guilty." 
Of Charge I: "Guilty." 
Of the Specification, Charge II: "Guilty." 
Of Charge II: "Guilty." 

SENTENCE. 

To be dishonorably discharged the service of the 
United States, forfeiting all pay and allowances due 
him, and to be confined at hard labor in the United 
States Military Prison, Fort Leavenworth, Kans., for 
-- (-) years. 

ACTION) 

The sentence in the foregoing case of Private A-­
B--, Troop -_-, -- U. S. Cavalry, alias Private 
C-- D--, Company --, -- U. S. Infantry, is ap­
proved and will be duly executed. 

* * * * * *To 

By command of Brigadier General -- --: 

Adjutant-General. 

1 \\"here the sentence requires the confirmation of tlle President, the action 
of the convening authority and the confirmat-ion of the sentence may be 
stated briefly I varying with the facts, BubstanthtllJ as follows: 

H The finding of guilty of the - specification, - charge, was disap­
proved by the convening authority. The sentence having been approved 
by him and the record of trial forwarded for the action of the President, 
under the 106th Article of 'Val', the following are his ordera 

thereon * * *" 
01" (If there be no disapproval of allY finding): 

"The sentence ha""ing been approved by the conyeniJ;lg authority and 
the record of trial forwarded for the action of the President, under the l06th 
Article of 'Val', the following are his orders thereon * * *." 
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Form A. 

HABEAS CORPUS BY UNITED STATES COURT. 

RETURN TO WRIT. 

In re -- --. (Name of party held.) 
(Writ of habeas corpus-Return of respondent.) 

To the -- --. (Court or Judge.) 
The respondent, Major -- --, U. S. Infantry, upon 

whom has been served a writ of habeas corpus for the 
production of -- --, respectfully makes return and 
states that he holds the said -- -- by authority of 
the United States as a soldier in the United States Army 
(or" as a military convict under sentence of general 
court-martial") under the following circumstances: 

That the said -- -_. was duly enlisted as a soldier 
in the service of the United States at --, --, on 
-- --,19-, for a term of --years. (If the offense 
is fraudulentenlistmen t this recital should be omitted.) 

(Here state the offense. If it is fraudulent enlistmen t 
by representing himself to be of age, it may be stated as 
follows:) 

That on the -- day of --, 19-, at --, --, the 
said ._- --, being then a minor, did fraudulently 
enlist in the military service of the United States for 
the term of -- years, by falsely representing himself 
to be over twenty-one years of age, to wit, -- years 
and --months; and has, since said enlistment, received 
pay and allowances (or either) thereunder. 

(If the offense is desertion, it may be stated substan­
tially as follows:) 
, That the said -- -- deserted said se'rvice at --, 
--, on----,19-, and remained absent in desertion 
until he was apprehended at --, --, on ,-- --, 
19-, by -- --, and was thereupon committed to the 
custody of the respondent as commanding officer of the 
postof--. 

The said -- -- has been placed in confinement (01' 

"arrest," as the case may be), and formal charges han' 
been preferred against him for said offense, a copy of 
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which, duly certified and verified,' is hereto annexed; 
and that he will be brought to trial thereon as soon as 
practicable before a court-martial, to be convened by 
the commanding general of the Department of "­
(or "convened by Special Orders, No. --, dated 
Headquarters Department of --", 19-, a copy of 
which, duly certified and verified,! is hereto an­
nexed "). 

(If the party held is a military convict, the following 
paragraph should be substituted for the preceding par­
agraph:) 

That the said -- -- was duly arraigned for said 
offense before a general court-martial, convened by 
8pecial Orders, No. --, dated Headquarters Depart­
ment of --, -- --,19-, was convicted thereof by 
said court, and was sentenced to be --, which sentence 
was duly approved on the -- day of --, 19-, by the 
officer ordering the court (or "by the officer command­
ing said Department of -- for the time being") as re­
quired by the 104th Article of War. A copy of the order 
promulgating said sentence, duly certified and verified,! 
is hereto attached. 

In obedience, however, to the said writ of habeas cor­
pus the respondent herewith produces before the court 
the body of the said -- --, respectfully refers to the 
decisions cited in the annexed brief, and for the reasons 

1 The copy of the charges will be certified by the post adjutant and sworn 
to before an officer authorized to administer oaths fOl' military administra­
tion, in the following form: 

I hereby certify that the foregoing is a full and true copy of the original 
charges preferred against ----, and that the same are in the usual 
fOI'Ill of military charges, and conform to the rules l'f'gulating military pro­
cedure. 

Post Adjutant. 
Sworn to aud subscribed before me this -- of --, 19-. 

JlIdge-Advocate of COllrt-mm"tial. 
(Or U Trial Officer of Summary Court "). 

The copy of the order convening the court, or publishing the sentence, 
will be certified anrl velified in a similar manu p.r. 
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set forth in this return prays this honorable court to 
dismiss the said writ. 

Major, -- U. S. Infantry. 
Dated --, --, 

----,19-. 

Form B.
 

HABEAS. CORPUS BY STATE COURT.
 
RETURN TO WRIT, 

(Make return as in case of writ by a United States 
court, except as to last paragraph, for which substitute 
as follows:) 

And said respondent further makes return that he has 
not produced the body of the said -- --, because he 
holds him by authority of the United States as above 
set forth, and that this court (or" your honor," as the 
case may be) is without jurisdiction in the premises, and 
he respectfully refers to the decisions of the Supreme 
Court of the United States in Ableman v. Booth, 21 
Howard, 506, and Tarble's case, 13 Wallace, 397, as au­
thority for his action, and prays this court (or" your 
honor") to dismiss the writ. 

Major, --U. S. Infantry. 
Dated --, --,
 

-- --,19-.
 

INSTRUCTIONS AS TO RETURNS TO WRITS OF 
HABEAS CORPUS. 

The following instructions is regard to returns under 
paragraphs 1008 and 1009, Army Regulations, in the 
cases of soldiers who have committed military offenses 
and are held for trial or punishment therefor, and of 
military convicts, are for the information and guidance 
of all concerned: 

1. The return under paragraph 1009, Army Regula­
tions, will be made in accordance with Form A (see 
page 190, ante), and will refer, as in last paragraph of 
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that form, to the brief of authorities which follows 
these instructions, and a copy of that brief will be an­
nexed to the return. Should the court order the dis­
charge of the party, the officer making the return, or 
counsel, should note an appeal pending instructions 
from the ,Val' Department, and he will report to The 
Adjutant-General of the Army the action taken by the 
court and forward a copy of the opinion of the court as 
soon as it can be obtained. 

. 2. The return under paragraph 1008, Army Regula­
tions, will be made in accordance with Form B (see 
page 192, ante), but a copy of the brief of authorities is 
not intended to be attached to the returns to writ of 
habeas corpus issuing from a State court. 

BRIEF TO BE FILED WITH RETURN TO A WRIT 
OF HABEAS CORPUS ISSUED BY UNITED 
STATES COURT IN CASE OF A SOLDIER WHOSE 
DISCHARGE IS SOUGHT UNDER SECTION 1117, 
REVISED STATUTES. 

If a minor sixteen years old or over claims to be 
twenty-one years of age or over and enlists Without the 
consent required by section 1117, Revised Statutes, the 
contract of enlistment is not voidable by the minor, nor 
by his parents or guardian, if at the time 'of the filing 
of the petition the soldier is held in pursuance of a sen­
tence of a court-martial, or any step has been taken 
with a view to bringing him before such court. 

1. CONTRACT NOT VOIDABLE BY MINOR. 

(a) When soldier isnotinconjinement.-United States 
ex rel. Wagner v. Gibbon, 24 Federal Reporter, 135. In 
this case Wagner, becoming "tired of, the service," 
sought his discharge from the 'Army "solely on the 
ground of minority at the time of enlistment." This 
the court refused to grant, holding that section 1117, 
Revised Statutes, "was made for the exclusive benefit 

65060'-14-13 
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of parents and guardians," and that, quoting from the 
syllabus-

A minor over sixteen years of age, who at the time of his enlistment 
makes aflidavit that he if; twenty-one years of age, 'wiIlllot, all his own ap­
plication, be released. 011 lwbeas co'"pus ou the ground that he wa.s a minor 
at the time of his enlistment, and that the written consent of his guardian 
was not obtained. 

(b) lt7!en soldier is in confinement.-In re Morrissey, 
137 United States, 157; In re Grimley, 137 United States, 
147; In re Wall, 8 Federal Reporter, 85; In re Davison, 
21 Federal Reporter, 618; In re Zimmerman, 30 Federal 
Reporter, 176; In re Hearn, 32 Federal Reporter, 141; 
In re Spencer, 40 Federal Reporter, 149; In re Lawler, 
40 Federal Reporter, 233; Solomon v. Davenport, 87 
Federal Reporter, 318. 

In the Morrissey case the Supreme Court of the United 
States settles this beyond question. Morrissey, a minot 
of seventeen years of age, enlisted without the consent 
of his mother, who was living. He deserted, remained 
in concealment until he reached his majority, and then 
presented himself before a recruiting officer and de­
manded his discharge from the Army on the ground 
that he was a minor when enlisted. The court said 
that the provi~ion of section 1117, Revised Statutes-
is for the benefit of the parent or guardian, * * * but it gives no privi­
lege to the minor. * * * An enlistment is not a contract only I Lut effects 
a change of status. It is not, therefore, lilw all ordinary contract, voidable 
by the infant. * * * The contract of enlistment was good so far as the 
petitioner is concerned. He was not only defuclo, but deju1"e, a soillier­
amenable to military jurisdiction. 

All the cases citec1 are instructive as illustrative of the 
different circumstances under which this principle has 
been declared. 

In the Lawler case the deserter was arrested and 
"held as such awaiting trial, which will be as soon as a 
court-martial can be convened and organizec1 for that 
purpose. " 

In the case of Solomon v. Davenport, the deserter was 
held by a sheriff under a warrant of a United States 
commissioner. 
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In the Spencer case the court said: 
The authorities which have been read to me seem to establish very con­

clusively this rule-that the enlistment of a minor is voidable, not neces­
sarily void; and that he docs really become by such enlistment, although 
under age, engaged in the service of the United States, and subject to the 
power and jurisdiction of the milit,lry authorities; and, such behlg' the case, 
the court-martial bad jurisdiction to arrest and try him for the charge of 
desertion. 

2.	 CONTRACT NOT VOIDABLE BY PARENTS OR GUARDIANS 

IF THE SOLDIER IS HELD PURSUANT TO A SENTENCE 

OF A COURT-MARTIAL OR AKY STEP HAS BEEN TAKEN 

WITH A VIEW TO BRINGING HIM BEFORE SUCH COURT. 

Inre Kaufman, 41 Federal Reporter, 876; Inre Dohren­
dorf, et al., 40 Federal Reporter, 14.8; In j'e Cosenow, 37 
Federal Reporter, 668; In re Dowd, 90 Federal Reporter, 
718; In re Miller, 114 Federal Reporter, 838; U. S. 'DS. 

Reaves, 120 Federal Reporter, 127; In re Lessard, 134 
Federal Reporter, 305; Ex parte Anderson, 16 Iowa, 
595; McConologue's case, 107 Massachusetts, 170; In re 
Carver, 142 Federal Reporter, 623. 

In the Kaufman case, the father sought the discharge 
of his son, who was held by the military authorities and 
had been ordered. before a military court for trial as a 
deserter. Quoting from the syllabus: 

A minor who enlists in the United States Army upon his representation 
that he is of age, and rcccivp.s pay and clothing and afterwards deserts and 
is arrested -as a df'.serter, and at the time of his petition is held by the United 
States awaiting trial by a. court-martial for the crime of desertion, will not 
be released under a writ of habeas corpus upon the ground that being a minor 
bis enlistment was ullIawful and contrary to the Rcvised Statutes of the 
United States. 

In the Cosenow case the minor swore that he was 
twenty-one years and seven months old at the time of 
enlistment. He deserted, and at the time of the filing 
of the petition was held in custody awaiting the action 
of the reviewing authority on the proceedings of the 
court-martial. His father sought the discharge of his 
son on the ground of infancy at the time of enlistment. 
The court refused to discharge him, holding that" an 
enlistment contrary to law is not void, but voidable;" 
that the court-martial had jurisdiction of the offense, 
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and the soldier "must be remanded to await the result 
of his trial. " 

The Dowd case arose on the application of the mother 
for the release of her son, who was held under sentence 
of a summary court. The court held, quoting from the 
syllabus: 

The enlistment of a minor in .the Army without the consent of his parents 
or guardian, required by Revised Statu tee, section 1117, is not void, but 
voidable only, and while he remains in the service under such enlistment 
the minor is amenable to the Articles of War, and can not be remanded to 
the custody of his parents by a civil court on a writ of habeas corp/is whiJe 
undergoing a sentence imposed on him by a court-martial for a violation of 
such articles. 

In the Anderson case it appears that a minor enlisted 
without his father's consent, and being held for trial 
before a court-martial for desertion, his father sought 
his discharge on habeas corpus. The court refused to 
discharge the soldier, saying "he must abide by the 
decision of the latter court (court-martial) before the 
question of the validity of his enlistment can be deter­
mined in the civil courts on habeas COlpU8." 

In McConologue's case the court said: 
A minor's contract of enlistment is indeed voidable only and not void, 

and if, before a. writ of habeas C01)J1fS is sued out to avoid it, he is arrested 
on charges of desertion, he should not be released by the court while 
proceedings for his trial by tlIe military authorities are pending. 

By act of July 27,1892, "fraudulent enlistment, and 
th", receipt of any payor allowance thereunder, is . . . 
declared a military offense and made punishable by 
court-martial under the 62d Article of War." A minor 
who procures his enlistment by representing himself to 
be over age commits this offense, and the statute au­
thorizes his punishment therefor. In general it lllay be 
stated that where a minor has committed a military 
offense the interests of the public in the administration 
of justice are paramount to the right of the parent and 
require that the soldier shall abide the consequences of 
his offense before the right to his discharge be passed 
upon. (Digest Opin. J. A. G., sees. 1258 and 1264, and 
notes.) 
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The soldier should not be allowed to escape punish­
ment for his offense, even though his par~nts assert 
their right to his services. A minor in civil life is liable 
to punishment for a crime or misdemeanor, even though 
his confinement may interfere with the rights of his 
parents. In re Miller (114 Fed. Rep., 838), it was held 
that a minor 16 years old or over" enlisting without 
the consent of his parents, on representation that he is 
of age, becomes a soldier amenable to military jurisdic­
tion for military offenses, and subject to release from 
service only on application from his parents, who can 
not prevent his court-martialjor past milital'Y offenses." 
In the opinion of the court (page 842) it is said: 

The common law, unaided by statute, fully rocognized the parents' rights 
to the custody and services of their minor child; but it has never been held 
that they could, by the writ. of habeas corpus or otherwise, obtain his 
custody and his immunity when he was.held by an officer of a civil court of 
competent jurisdiction to answer a chai'ge of crime. His enlistment having 
made the prisoner a soldier notwithstanding his minority, be is answerable 
to the military law JU8l as the citizen who is a minor is answerable to the civil 
law. The parents can not prevent the law's enforcement in either case. * * * 

These views were cited with approval in U. S. v. 
Reaves (126 Fed. Rep., 127), where, upon full consid­
eration of the authorities, the circuit court of appeals 
remanded Reaves, a minor who had deserted from the 
Navy, to the custody of the naval authorities as repre­
sented by the chief of police who had apprehended him. 

See also in re Carver (142 Fed. Rep., 623), where the 
case of U. S. v. Reaves, supra, was followed, the 
decision of the court, as stated in the syllabus, being as 
follows: 

"A minor under the age of 18 years, who unlawfully 
enlisted in the Army without the consent of his father, 
can not be discharged from the service on a writ of 
habeas corpus sued out by his father so long as he is 
under arrest for desertion, nor until he has been dis­
charged from such custody or has served the sentence 
imposed on him by the military tribunal." 
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Abatement of punishment: Page. 
for good conduct in confinement _ 72 

Abatement: 
piea in _ 33 

Absence: 
of member from meeting of court 22, 144 

See Department commander. 

Absence without leave : 
effect of conviction of, on reward for apprehension 50 
effect on cost of transportation _ 50 
finding of, under cJiarge of desertion _ 46 
from camp, 1 mHe _ 109 
from duty as company or hospital cook ~ _ 56 
from fatigue, extra, 01; special duty _ 51 
from parade, etc., forms for charges _ 136 
from parade, etc., limit of punishment ~ __ 54 
from parade, etc., offense of _ 109 
from troop, etc., form for charge _ 136 
from troop, etc., limit of punishment _ 53 
from troop, etc.,. offense of _ 109 

Abuse of authority: 
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selling, losing, etc., limits of punishment _ 53 
selling, losing, etc., offense of _ 105 
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consent of, to trial by summary court 19, 82 
entitled to counsel before general court 25 
entitled to have witnesses summoned 34 
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Accused-Continued. Page. 
jUdge-advocate, how far counsel _ 23 
may submit statement, etc, _ 46stands mute	 _ 33 
to be advised of his rights _ 23 
uniform of, before court _ 21will not appear in irons _ 21 

Accuser r 
can not convene general court _ 13 
can--a1::t,assumma-ry court , _ 78 
challenge of member on ground of being _ 29 
shouldnoLact as judge'advocate _ 29 

Aeqnlttal: 
effect of, on reward for apprehension _ 50 
finding in case of virtual	 ~_ 47 
form for recording _ 156 

Action on proceedings. See Proceedings, 

4-d!iltlonalcharges: , 
can not be introduced after arraignment, etc _ 20 

~dJonrnment : 
daily, signed by judge-advocate _ 24 
fimii; signed by president and jUdge-advocate _ 24 
fOrDlf()rrecording :-_-:-_------- _ 153 

Advising desertion: 
i offense, of ,	 _ 111 

Alarms: 
false, offense of occasioning	 _ 110 

Ammunition: 
.	 offense of purcbasing, from soldier, etc _ 115 

offense of wasting, selling, etc _ 105 
4-ppeal: 

from regimental to gcneral court _ 108 
Appointing authority. See Convening authority, 

Arms: 
aCcollntability for	 _ 104 
offense of casting away	 _ 110 
offense of making false return of _ 103 
offense of selling, losing, etc _ 105 
offense of selling, losing, etc., limits of punishment 53 

Arraignment: 
accused and judge-advocate stand 32 
accused not to be in irons at 21 
acciised stands mute at, action by court 33 
additional charges not introduced after 20 
form for recording 150 
procedure'for 24, 32 
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Arrest: 
applications of offieers in 
breach of, by officers 
general provisions regardi
of deserters, reward for 

ng 
.____________________ 

Page. 
7 

116 
9 

50 
of officers 6, 116 
of soldiers 8 
omission of, as affecting jurisdiction 6, 8 
protracted, a ground for mitigation 69 

Arson: 
offense of, in time of war 113 

Artlcles of war: 
armies of United States governed by 102 
officers shall subscribe 102 
read once in six months to troops 127 
read to recruits 102 

Assault with iutent to kill: 
form for charge 143 
limit of punishment 55 

Assembling of court:
procedure on 21 

Attachment of witness. See Witness and Warrant Of 
attachment. 

Attendance of witness: See Witnes8. 
Authentication of proceedings. See Proceedings. 
Autborlty: 

abuse of, by noncommissioned officers 56 

Autrefois acquit:
plea of 33 

Ball and cbain: 
as 49pun~hment 

punishment hy, in extreme eases only 50 
report of use to department commander 70 

Blanks: 
accounts for civilian witnesses, where obtained __ 177 
summons, sUbpcenas, etc 175 

Branding of soldiers:
forbidden 122 

Breach of arrest:
by officers 116 

Bread and water diet: 
confinement on, as punishment 49 

Bribes:
officer taking 103 
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Burglary: Page. 
offense of, in time of war _ 113 
under 62d Article, form for charge _ 143 
under 62d Article, limit of punishment _ 55 

Cadets.. See Military Academy. 

Camp: 
introducing liquor into, limit of punishment 56 
lying out of, without leave 108, 109 
retainers of, jurisdiction over 15 
soldiers 1 mile from, without leave 109 
violence to persons bringing prOVisions to 112, 113 

Candidate for promotion:
punishment of 49 
triable by general court only 15 

Capital crime: 
desertion in time of peace not a 42 
meaning of 42 

Captured stores: 
disposition of 104 

Cashiering:
meaning of 104 

Certificates: 
penalty for signing false 105 

Challenge (01 member 01 court) : 
court determines validity of 28 
grounds for 28, 29 

in absence of, member how excused 29 
judge-advocate not challengeable 29 
record in casc of 149, 150 
summary court not subject to 28 

Challenge (to fight duel) : 
duty to refuse 107 
sending, accepting, etc 107 
upbraiding for refusing 107 

Chaplains: 
not detailed as members of courts 11 

Character:
evidence of ~3 

Charges: 
accompanied by what 19, 20. 80 
act charged under two 01' more forms 19 
additional___________________________________ 20 
consideration of, by post commander 19 
correction of, by judge-advocate 2:l 
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Charges-Continued. 
delay in trial by summary court on _ 

Page. 
79 

forms for _ 134 
instructions for drawing -> _ 16-20 
investigation of _ 19 
joint, when _ 17 
prisoners ,yithout written, when released 
requisites of 

_ 
_ 

9, 10 
16 

service of, upon officer arrested _ 7, 8 
specifications, how drUlyn _ 17, 18 

,specifications, not in alternative _ 18, 19 
striking Qut, withdrawing, etc _ 20 
to show consent to trial by summary court 
to whom submitted 

_ 
_ 

19,82 
19 

when and by whom submitted _ 9 

Civil eourt: 
eau not review proceedings of military _ 13 
military, ordinarily, gives precedence to _ 14 
preVious convictions by, inadmissible _ 48 

Civil crime: 
act as being both military offense and _ 

Civil magistrate: 
delivery of accused officer or soldier to _ 113 

Clemency: 
certain applications for _ 67 
recommendation to _ 65 

Clothing: 
form for charge for selling 134 
limit of punisbmcnt for selling 53 
limit of Dunistlment for losing or spoiling 53 
offense of selling, losing, etc 19, 105 

Closed session: 
judge-advocate excluded 25 

Company commander: 
arrest or confinement of soldiers reported to 9 
copy of summary court record furnished to 83 

Commanding officer: 
disrespect to, limit of punishment 53 
disrespect to, offense of 106 
instructions to, regarding summary courts 82 
may authorize departure of certain witnesses 42 
must in,~estigate c11argcs 19 
power to order court of inquiry 125 
refers or forwards charges 19 
report of prisoners to 9 
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Command: Page. 
suspension from, as punishment _ 49 
when different corps join _ 126 

Commands: 
offieers to keep good order in _ 112 

Commutation of punishment: 
power of reviewing authority _ 67 

Company eook: 
limit of punishment for absenee from duty as _ 56 
limit of punishment for drunkenness on duty as __ 54 

Composition of eourts-martial. See Cou,-ts-ma,-tial. 
Conduet to the prejudiee, ete.:

forms for charges 
instruction regarding charges 
limits of punishment 

Conduct unhecoming, ete.:
forms for charges 
instructions regarding eharges of 

Confinement before trial: 
enlisted men in, how designated 
general provisions regarding ..,. 
long, a ground for mitigation
of officers 
of soldiers .: 
report of, to soldier's company commander 

Confinement after trial: 
abatement allowed 
enlisted men in, how designated 
forms for sentence to 
on bread and water dieL 
personal effects of escaped prisoners 
prisoners forwarded to plaee of 
prisoners put in irons, report made 
second sentenee to, begins when 
sentence to, begins when 
sentence, expiration of, to be verified 
separation of prisoners in 
solitary, duration of 
without hard labor not to be imposed 

140-144 
17 

- 55-57 

_ 140 
_ 17 

_ 8 
_ D 

-----­ 70 
_ 7 
_ 8 
_ 9 

_ 73 
_ 71 
_ 170 
_ 49,60 
_ 71 
_ 71 
_ 70 
_ 73 
_ 72 
_ 73 
_ 70 
_ 60 
_ 49 

Constitution of courts-martial. See Courts-martial. 
Contempt: 

courts-martial may punish for _ 120 
Contlnuanee. See Postpo!tement. 
Contract surgeon, etc.:

authority to sign charges 20 
disobedience of orders of 106,135 
ineligible as member of court 11 
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Convening authority: Page.
control of, over court _ 13 
decision of, as to number of members _ 12 
effect of absence on appointing power _ 13 
of garrison court _ 83 
of general court _ 12, 13 
of regimental court _ 85 
of summary court _ 78 
prosecutor can not convene general courts _ 13 
report to, when court is helow minimum _ 12 
the President as _ 12 
the Superintendent, U. S. Military Academy, as __ 13 

Convening order: 
for garrison court _ 162 
for general court _ 147 
for regimental court _ 165 

Convictions. See P,-eviou8 conviction8. 

Correetion of proceedings. Sce Revi8ion of record. 

Correspondence: 
with the Judge-Advocate General _ 76 
with the enemy _ 110 

Counsel for aeellsed: 
arguments of, oral or written _ 26 
before inferior courts _ 26 
by whom detailed _ 25
duties of _ 26 
introduction of, before court _ 149 
judge-advocate, how far _ 23 
questions of, oral or written _ 26 

Courts-martial: 
all troops subject to trial by ~ _ 14 
assembling of _ 21 
authority over charges _ 20 
can not excuse member _ 29 
can not order nolle pr08equi _ 20 
civil courts can not review proceedings of _ 13 
classification of _ 11,12
composition of _ 11 
control of convening authority over _ 13 
hours of session repealed _ 121 
inferior _ 11,12 
jurisdiction of, as affected by act of accllsed _ 15 
jurisdiction of, derived from acts of Congress _ 13 
jurisdiction of, exclusive over military offenses _ 14 
jurisdiction of, how extended in time of war _ 15 
jurisdiction of, not affected by territoriality _ 14 
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Courts-martial-Continued. Page. 
jurisdiction of, over acts both civil crimes and 

military offenses 14 
jurisdiction of, over offenses 14 
jurisdiction of, over persons 14 
jurisdiction of, statute of limitation as affecting __ 34 
jurisdiction of, when endcd 14 
may punish for contempt 120 
object of, as military tribunal 6 
organization of 20 

GaTTison couTts-maTtial­
appointed in what commands 83 
appointed when '84 
composition, etc., of 83 
counsel before 26 
disposition of proceedings of 76 
form for order and record '__ 162 
jurisdiction of 8:1 
limit of punishing power ~ 84,110 
testimony, etc., will not l)e recorded 84, 164 

General co,wts-maTtial­
appeal from regimental court to 
closed session of 

108 
25 

composition of 11~__________________________ 

constituted by whom 12,13 

counsel. See Counsel /0" accused. 
disposition of proceedings of 75 
form for order and record 147 
jurisdiction of 15 
procedure of 21 
record of, copy furnished accused 76,. 125 
record of proceedings 63 
revision of record 65 

Regimental couTts-maTtial­
composition, etc., of 85 
counsel before 26 
disposition of proccedings of 76 
form for order and record 16" 
jurisdiction of 8" 
limit of pnnishing power 84, lIn 
testimony will not bc rccorded 1'14 
under 30th Article of War 108 

SummaTy courts-
accuser can act as 78 
act establishing 129 
appointment of ,--.:_______________________ 78 
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Courts-martial-Continued. Page. 
Summary courts-Continued. 

composition, etc., of 78 
consent to trial by 82 
copies of record, furnished company commanders __ 83 
couusel before 26 
delay in trial by 7D 
discretion as to trial by 7~ 

general instructions regarding 82 
hours of session 82 
jurisdiction of 79 
limit of punishing power 7D, 82, 119 

. may be lleld on Sunday in emergency 82, 83 
monthly report of cases tried, form for 161 
names of officers who act as, reported 83 
not challengeable 28 
power of 79 

previous convictions considered by 80 
procedure of 80 
record, form for 159 
report of cases tried by, to be made monthly In, 7G 
reViewing authority of 81 

Courts of inquirj': 
authentication of proceedings of 88, 126 
composition of 87, 125 
constituted by whom 86, 125 
form of convening order 87 
how ordered 125 
jurisdiction of 86 
oath of members and recorder 87, 125 
ohject of, as a military tribunal 6 
opinion of, wIlen given 87, 126 
organization of 87 
procedure of 87 

proceedings, carbon copy, disposition of 27 
record of, as evidence 126 
record of proceedings 88 
reporter for, employment of 87 
witnesses before 87, 125 

Cowardice: 
offense of 110 

sentence for, how published ----------c--------- 122 
Crime: 

act as being both military offense and civil 14 
capital, desertion in time of peace not a 41 
capital, offender delivered to civil magistrate 113 
during rebellion, etc 113 
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Crime-Continued. Page. 
officers accused of, subject to arrest 116 
of fraud against the United States 114, 115 
soldiers accused of 116 
to the prejudice, etc 113, 116 

Criminals: 
enlistment of, prohibited 102, 103 

Customs of war or service: 
as affecting punishment 60 
as part of unwritten military law 6 

Days: 
meaning of word in sentence 72 

Death, sentence of: 
confirmation of 123 
suspension of 67, 124 
vote upon ._____________ 61 

Deceased soldiers: 
disposition of effects of 127 

Defects in proceedings. See Revision of record. 
Defense: 

how far assisted by judge-advocate 25 

Delay:
in trial by summary court 7f) 
when and by whom granted 31 

Dental surgeon. See Contract surgeon, etc. 

Department commander: 
as accuser or Jlrosecutor 1:1 
authorized to convene courts 1:1 
authorized to review proceedings 65, 66 
can not delegate his function ·as reviewing au­

thority 66~________________ 

charges forwarded to If) 
effect of absence of, on appointing power 1:1 
may permit trial of n. c. o. by inferior courts 16 
report of irons on prisoner to 7U 

Deposition: . 
duty of officer ordered to obtain _ 40 
fees of civil officer tnking "__ 41, 4~) 

fees of witness giving deposition _ 41 
form for '- _ 177 
may be taken before court assembles _ 40 
oath to, by whom administered _ 40 
pay accounts of witness giving, _ 41 
procedure to obtain _ 40 
submission .to COUl:t. ----------- 40 
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Deposition-Continued. Page. 
taken by conscnt where witness resides in State _ 39, 175 
wben admissible 39, 121, 175 
when not admissible 39,41 

Deprh'nUoll of privileges: 
of " candidate for promotion" 49 

Deserter: 
enlistment of, prohibited 102 
from Nayy or Marine Corps 102 
harboring, offense of 111 
surgeon's report to accompan:\" charges against __ 20, 145 
to serve full term 111 
limits of punishment of 52 

Desertion: 
after tendering resignation 111 
by enlistment in another regiment 111 
evidence of, after plea of guilty 32, 33 
form for charge of 138 
in time of peace, not a capital offcnse 41, 110 
Judge-achocat.-s duty 24 
limits of punishment . 52 
offense of . 110, 111 
offense of advising or persuading 111 
preVious convictions of 52,59 
statute of limitation for 34, 123 

Discharge, dishonorable:
form for scntence of 171 
of an officer for cowardice or fraud 122 
of post noncommissioned staff and hospital steward 49 
on account of conviction of two or more offenses __ 59 
on account of previous conYictions 59 
postponement of date fixed by sentence 69 

DIscharge from serviee:
how made 103 

Dismissal:
 
by court-martial, appointed hy division or brigade


commander 124 

for cowardice, etc., where pUblished 122 
in time of peace, sentence confirmed 123 
of general officers 124 
suspension of sentence of 67, 124 

Disobedience of orders: 
involving defiance of noncommissioned officer 56 
of a contract surgeon, etc 135 

of a noncommissioned officer, form for charge 141 

65060°-14-14 
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DisobedIence of orders-Continued. Page, 
of a noncommissioned officer, offense under 62d 

Article 185 

of a sentincl, limit of punishment __~___________ GT 
of an officer, etc., quelling fray, limit of pl1uisllment 5::; 
of an omcer, etc" quclling fray, offensc of 106 
of an omcer, form for charge 13,3 
of an officer, offense of 106 
simple neglect of standing order 13G 

Disorderly conduct in quarters:
limit of punishment 56 

DIsorders and neglects:
offenses under 62d Article 115 

Disposition of records: 
of general courts 75 
of inferior courts 76 

Disrespect: 
regarding President, etc., offense of 106 
to commanding officer, limit of punishment 5:1 
to commanding officer, offense of '_________ 10(\ 
to sentinel, limit of punishment 57 

Divine service: 
irreverent behavior at 111 
officers, etc., recommended to attend 111 

Double amellability: 
in case of disorder ncar post '__________ GO 
to civil and military jurisdictions 14 

Drunkenness: 
at guard mounting 17 
at post or in quarters, limit of punishment GO 
on duty, form for charge 1:3'{ 
on duty, limits of punishment G4 
on duty, offense under 88th Article 17, IOn 

Drunkenlless and disorderly eOllfluct: 
form for charge 141 
limits of punishment GO 

near post, causing conviction by civil authorities __ G(, 

Duel: 
challenge to fight lOT 

sending, accepting challenge, etc 107 
upbraiding for refusing challenge lOT 

Duty: 
conniving at hiring lOD 
hiring ,____________________ 109 
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Effects: Page. 
of deceased officcrs and soldiers 126, 127 
of escaped prisoners 71 

Embezzlement: 
of United States property 55, 115 
offense under 62d Article, limit of punishment 55 
specifications for, to state value of property 55 

Enemy: 
correspondence with 110 
misbehavior before 110 
rclieving, harboring, etc 110 
trading with 127 

Enlistment: 
fraudulent, definition of 14 
fraudulent, forms for charges 142 
fraudulent, limits of punishment 56 
fraudulent, offense under 62d Article 116 
oath of 102 
of certain classes prohibited 102 
unlawful, penalty for making 102 

Escape of prisoner: 
disposal of effects of prisoner 71 
effect on jurisdiction of court 15 
form for charge for suffering 141 
limit for suffering ',___ 56 

I~\'idence : 
common-law rules of, ordinarily followed 45 
proeeed;ngs of court of inquiry as 126 

Examination of "itness. See Witness, 

Experts: 
employment and pay of 43 

Exposure of Jlerson: 
limit of punishment 57 

}I'a]se alarms: 
penalty for creating 110 

I'alse certificate: 
penalty for signing 105 

Fnlse muster: 
penalty for making 103, 105 
penalty for signing, etc., roll containing 105 

False report: 
by noncommissioned officer, limit of punishment __ 56 

False return: 
penalty for making 103 
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False swearing:
distinguished from perjury 
limit of punishment 

_ 
_ 

Page. 
144 

55 

Fees of witness. See lVUncss. 

Finding: 
in casc of virtual acquittal 47 
of guilty of lesser kindrcd offense 46 
of guilty of part of specification 46 
of guilty under general instead of specific article __ 47 
reviewing authority can not change 47 

Fine: 
as a punishment 49 

See F01"fcit'ltTC at pay. 

Flogging:
prohibited 49, 122 

Forcing n. safeguard:
offense of 113 

Forfeiture of pay: 
as a punishment 40 

can be made only in favor of United States 50 
for itTeYerent behavior 111, 112 
for profanity 112 
forllls for sentences to 17] 
of amount paid for apprehension 50 
remission of sentence 69 

Forgery: 
under 60th Article, limit of punishment 56 
under 62d Article, limit of punishment 55 

Former trial: 
plea of .________ 33 

}~orUls : 
for accounts of civilian witnesses 177-185 
for accounts of reporters lR6 
for charges 134 
for interrogatories and deposition 175, 176 
for monthly report of sllmmary court cases 161 
for record of summary court Hi\) 
for record of garrison court IG:.! 
for record of general court 14(; 
for record of regiment-al court lG;) 
for return to habeas corpus of Siate COllrt 1!.):! 

for return to habeas corpllS of l;nited Statcs cOllrt IDO 
for revision of record, general court 158 
for sentences 170 

for general order pUblishing proceedings 188 
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Forms-Continued. Page.. 
for statement of service _ 145 
for subpmna ances tccllm _ 172 
for subpmna for civilian witness _ 172 
for subpmn<1 for deposition _ 173 
for sunlmons for military witnC'ss _ 171 
for surgeon's report on alleged deserter _ 145 
for warrant of attachment _ 174 

Fort Leavenworth, Kans.: 
United States military prison and branches _ 67 
penitentiary at, designation of _ 68 

Frand: 
administration of oaths in investigation of 31, 132 
offenses of, under 60th Articie _ 114 
officer dismissed for _ 122 

Frandnlent enlistment. See Enlistmcnt. 
Frays: 

power to quell _ 106 
refusing to obey officer, etc., queiling, iimit of pun­

ishment _ 53 
Gambling: 

encouragement of, by noncommissioned officer, t"imit 
of 56pun~hment 

Garrison conrt·marti:ll. See Courts-martial. 
Garrison l)risoners:. 

who designated as 70 

Geneml and speeial orders: 
as part of written military law 6 
publishing proceedings 6D 

General eourt·martial. See Courts-martial. 

General ofliccrs: 
power of, to convene courts 13 
sentences regarding 124 

Good conduct in confinement: 
abatcment for 72 

Good order: 
officers to keep, in their commands 112 

Grienmces : 
of officers 108 
of soldiers lOS 
redress for lOS 

Gnard: 
drunkenness on, form for charge 137 
drunkenness on, iimit of punishment 54 
drunkenness on, offense of 109 
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Guard-Continued. Page. 
for prisoners conveyed to place of confinement _ 71 
member of, drinking with prisoner, limit of punlsh­ment _ 

57 
prisouers delivered to, charges against _ 9 
prisoners under charge of, when released _ 9 
quitting, form for cbarge _ 137 
quitting, limit of punishment _ 55 
quitting, olIense of ~ _ 110 

Goard duty: 
as a punishment, forbidden _ 50 

Guard mountIng: 
drunk at, limit of punishment _ 54 

Habeas corpus: 
forms for return to writ of 190-19a 
instructions as to returns 36, 73, 192 
minority as a ground for, brief 193 
officers served with, action reqUired 36,73 
writ Issued by State court 37, 74, 192 
writ Issued by United States court 36, 75, 190 
writ Issued in Philippines, etc 

Harboring:
deserter
 
enemy
 

Hard labor: 
as a punishment 
forms for sentcnces to 
power of Inferior court to award 

Hiring duty. See Duty. 

Horse: 

74 

_ 11] 
_ 110 

_ 49 
~ _ 171 

~ _ 119 

limit of punishment for losing or spoiling _ 53 
limit of punishment for selling _ 53 
olIense of selling, etc _ 105 

Hospital cook: 
limit of punishment for absence from duty as _ 56 

Hospital sergeants, lst class: 
arrest of _ 

8 
confinement of _ 8 
jurisdiction ovcr _ IS 
may be discbarged, but not reduced _ 49 
punishment of _ 49 

Hoors of session: 
article prescribing, repealed _ 121 
not to interfere with routine duties _ 21 
of summary court _ 82 
record of ------------------------------ ­ 147 
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Indeccnt eXllosure: Page.
limit of punishment _ 57 

Inferior courts-martial: 
courts so designated _ 12 
disposition of records of . _ 7G,77 
instructions regarding _ 12 
punishing power _ 119 

Inquiry, Courts of. See C01l1·ts oj 'inquiry. 

Insune or iutoxicated persou:
enlistment of _ 102 

Iusubordlnation: 
toward noncommissioned officer, limit of punish­

ment _ 5G 
Interpreter: 

employed by order of court 28 
oath of 24, 31 
pay of 2M 
record relating to 1GO 

Interrogatories and deposition. See Deposition. 

Introducing liquor into camp, ete.: 
limit of punishment _ 56 

Irons on prisoner: 
as a . 40. 50punishment _ 
removed on arraignment _ 21 
reported to department eommanrlt'r _ 70 

Irreverent behavior:
 
at divine service _
 111 

Joint charges: 
when allowed 17 

Judge-Advoeate-General: 
applications to, for copies of records 76 
correspondence with 7G 
proceedings in certain caseS fOl'\"vul'ded direct to __ 76 
revises and preserves records of general courts 75 

Judge-advocatc of court-martial: 
appointed by whom 20, 118 
assistance in preparing record 26 
authorized to administer certain oatlls 24, 2fl, 121 
challenge of member of court-martinI by 28 
correction of charges by 23 
death or disability of 24, 63 
duties of 23 

new judge-advocate, l'ecord regarding 63 
not challengeable 29 
oath of 30 
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Judge·advocate of court-martial-Continued. Page.
subpomas by, bow sent _ 35 
subscribes daily record, etc _ 24 
warrant of attacbment issued by _ 36 
withdraws when court is closed _ 25 
witnesses summoned by _ 34 

Judge·advocate of department: 
authorized to administer certain oaths -' 31, 121 
custodian of records of inferior courts 77 

Jurisdiction of conrts·martial. See Cow·is-martial. 

Larceny: 
, by soldier from civilian 18 

forms for charges of 139, 143 
offense of, in time of war 113 
offense under 62d Article, limits of punishment 55 
specifications for, to state value of propert>' 55 

Law of hostile oceupution:
definition of _ 5 

J,aws of the land: 
municipal ordinances, part of _ 113 

Leaving post:
form for cbarge 137 
offense of -'_________________________ 109 

Lewd exposure: 
limit of punishment 57 

J,imitation, Statute of: 
advantage of, bow taken 34 
effect of, on jurisdiction 34 

Limits of punishment. See Jl1axim,,,n limits of punishment. 
J,!quor: 

introducing into camp, etc., limit of punishment __ 56 
Log: 

punishment by carrying beavy, probibited 50 

Losing or spoillng: 
accouterments or clothing, through neglect, limit 

of punishment 53 
accouterments 01' clothing, through neglect, offense

of 105 

borse or fll'll1S, through neglect, limit of punish­
ment 53 

horse or arms, through neglect, offense of 105 
IJoss of rank: 

as a punishment 49 

Lying out of quarters:
offense of 108 
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Manslaughter: Page. 
offense of, in time of war _ 113 
under 62d Article, limit of punishment _ 55 

March: 
different corps, etc., on the _ 126 

][ariue Corps:
deserter from _ 34 
officers of, as members of courts _ 11 

Marking: 
as a punishment, forbidden 49, 122 

Martial law: 
as a domestic fact, definition of _ 5 
as applied to the Army, definition of _ 5 

Maximum limit of punishment:
by ,,-hom prescribed __ .______________________ 51 
effect of previous convictions on 58, 59 
for desertion 52 
for offenses in general 53 
of noncommissioned officer .__________ 59 
of soldier convicted of several offenses 59 
offenses not mentioned 60 

]1a~'hem :
 
offense of, in time of war _
 113 

][edieal officer:
arrest of _ 7 
report of, in case of deserter _ 20 
report of, form for _ 145 

]lembers of eourts-martlal: 
absent, communicate cause to judge-advocate _ 22 
absent during evidence, not to sit _ 29
assembling of _ 21
behavior of _ 22 
court can not excuse from sitting _ 29 
duty of judge-advocate to ascertain cause of ab­

sence of duty _ 148 
liable for other dut~' _ 22 
named in order of rank _ 22 
new member _ 63 
oath of _ 24, 30 
questions by, how recorded _ 152 
quorum for general court _ 12 
seating of _ 22 
uniform of ..: _ 21 
Yotes of, how given _ 22 
who are eligible as _ 11 
who believe themselves disqualified _ 29 
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~Iember of gilaI'll!: • Page. 
drinking liquor with prisoner, limit of punishment 57 

~1I11tary Academy: 
cadets not triabie by inferior courts 15 
superintendent may convene courts for cadets 18 

Military cOlllmission: 
object of as military tribunal 6 
reporter for 26, 187 

~1I11tary convicts: 
disobedience of orders by 106, 135 
sentence, examination of 78 
jurisdiction over 15, 61, 79, 84, 130 
punishment for escape 
who designated as 

57 
70 

~lIlitary discipline: 
conduct to prejudice of, forms for charges 
conduct to prejudice of, how charged 
conduct to prejudice of, limits of punishment 

_ 
_ 
_ 

141 
17 

55-57 
crimes, disorders, and neglects to the prejudice of 115 

Military gOI'ernmellt: 
definition of ------------- 5 

Military jnrisdiction:
how subdivided _ 5 
source of _ 6 

Military law: 
definition of _ 5 
sources of _ 5, 6 

Military tribunals: 
classification of _ 6 

Militia: 
not triable by officers of Regular Army _ 11 
officers as members of courts _ 11 
officers in United States service, rank of _ 126 

~lInlmllm : 
report if court is below _ 12 

~[Jnors : 
offense of enlisting, without consent of parents __ 102 

See Habeas corpus. 
~lisbehavior before enemy: 

offense of _ 110 

lliseonduct in time of war': 
abandoning post, etc _ 110 
casting away arms, etc _ 110 
changing parole or watchword _ 110 
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lIIiscondnct in time of war-Continued. 
correspondence with enemy _ 

Page. 
110 

cowardice 1221] 0, 
disclosing parole C?l' watchword, etc _ 110 
faise alarms	 _ 110 
forcing saf~gual'd _ 113 
intelligence to enemy _ 110 
mishehavior before enemy _ 110 
pillage	 _ 110 
quitting colors	 _ 110 
relieving or harboring enemy _ 110 
various crimes _ 113 

Mitigation of sentcnce: 
of garrison or regimental court 66, 67 
of general court 66, 67 
of prisoner long confined before trial 69 
of summary court	 81 

Motion to strike ont: 
action of court in case of 20 

Mnnicipal ordinances: 
part of "laws of the land "____________________ 113 

Mnrder: 
offense of, in time of war 113 

Dlnster, falsc: 
offense of making 103, 105 
offense of signing, etc., roll containing 105 

Dillstering: 
persons not soldiers as soldiers 103 
receiving money, etc., for	 103 

Dlntin)" : 
beginning, exciting, etc	 106 
compelling commander to surrender 110 
failing to report and suppress 106 

Navy:
deserter from 34 

Neglect of (illty: 
by sentinel, limit of punishment 57 
causing damage to public property 10~J 

form for charge of 141 
in failing to care for captured property ~ 104 
in failing to snrrender criminals 113 
to the prejudice of good order, etc 115 

New	 member: 
if evidence in, not to sit 29 
record regarding 63 
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Noisy or disorderly conduct in qunrtcrs:
limit of punishment _ 

Page. 
56 

Nolle prosequi:
court can not order _ 20 
judge-advocate can not enter ~ _ 23 

Noncommissioned officer: 
abuse of authority by, limit of punishment 56 
arrest by, under 24th Article 106 
arrest of 8 
confinement of 8 

disobedience of orders of, charged under 62d Article 135 
disohediencc of orders of, form for charge 141 
disobedience of orders of, limit of punishment 56 
encouraging gambling, limit of punishment 56 
insubordination to, limit of punishment 56 
jurisdiction over, by general court 15 
jurisdiction over, by inferior court 16, 130 
limit of punishment of 59 
making false report, limit of puuishment 56 
punishments for 49 
reduction of, by snmmary court 81 
reduction of, post noncommissioned staff, etc 49 
using threatening or insulting language to 56 
using violence to, etc., when quelling qnarrel 53 

Oaths: 
conrt mnst be sworn at each trial 29 
for pnrposes of military administration 31, 121 
in investigation of frauds, etc 31, 132 
of enlistment 102 

of members, judge-advocate, etc., of courts-martial 29-31 
of members, recorder, etc., of courts of iuquiry __ 87, 125 
procedure during administration of 30 
profane, penalty for using 112 
to deposition 40 

ObJection: 
to question, how recorded 152 

OJl'ense: 
act as both civil crime and military 14 
against person or property of civilian 113 
joint charges for 17 
jurisdiction as regards 15 
no person tried twice for same 122 
not capital and to the prejudice, etc 113 
penitentiary 51, 122 
statute of limitation for 34, 122 
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officer: Page. 
charged with crime to be arrested 6, 116 

.in atT('st furnished copy of charges 7, 117 
jurisdiction oYer retired 14 
meaning of word in Articles of War 102 
retirement of. See ReUrement of officers. 
to keep good order in his command 112 

Officer of dal': 
duties respecting prisoners and charges \;l 

Orders: 
convening. See Convening orZel'. 
general, publishing proceedings 69 
neglect to comply with standing 135 
of contract surgeon, etc., disobedience of 135 
of a noncommissioned officer, disobedience of 135, 142 
of an officer, disobedience of 106 
of an officer, disobedience of, form for charge 135 
trials by summar)'. court not published in 80 

Organization:
of courts-martial 20 

Par,loll:
by the President 67 
by the reviewing authority 66, 67, 81, 124 
of penitentiary prisoners 67 

Parole: 
penalty for changing 110 

Pay: 
false certificate relating to, penalty for signing 105 
forfeitme of, as a punishment 49 
forfeiture of, only ill favor of United States 50 
of ciyilian witness, giving deposition 41 
of ciyilian witness 43, 131 
of ch-i1ian witness, tender of 35, 38, 43, i31 
of int('rpreter 28 
of ofriccr, suspcnsion of 122 
of reportcr 28 
of reportcr, form for 186 
of seldin' awaiting sentence 69 
of BoldiN" can not be <.lssigncd by sentE'llCe 50 
of sol,lior, detention and retention not authorized 171 

Pay I1ellart ment: 
civilian witness paid by 38, 45, 131, 176, 179 
forms of, for account of civilian witness 177-185 
form for account of reporter 186 

instructions regarding payment of witness 179, 183 
interpreter and reporter paid by 28 
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Penitentiary: Page. 
clemency for prisoner confined in_______________ 67 
confinement in, limit of 51 
confinement in, offenses punishable by 51, 122 
erroneously designated in sentence 68 
for military convicts, at Fort Leavenworth, Kans. 67 
sentence of confinement in, mitigation of 67 
sentence to confinement in, what to state 61 
sentence to confinement in, when legal 61 
unless sentence authorizes, confinement in, illegal 68 
when department commanders may designate 68 

Perjury: 
false swearing distinguished from 144 
form for charge 144 
limit of punishment 55 

PersuadIng soldIer to desert: 
limit of punishment 55 
offense of 111 

Plea: 
accused stands mute 33, 121 
of guilty, statement inconsistent with 33 
of guilty, testimony after 33 
special, of second enlistment 34 
.special, of statute of limitation 34 
special, procedure in case of 33, 34 
special, to the jurisdiction, etc 33 
special, in abatement or in bar 33 

Post: 
abandoning, etc _ 110 
sentinel sleeping on or leaving _ 109 
sentinel sleeping on or leaving, forms for charges 137 

Post commander:
 
charges laid before the _
 19 
charges usually presented to, by old officer of day 9 
determines when and what cases go to summarycourt _ 

79,82 
forwards charges for serious offenses _ 19 
forwards completed proceedings of certain courts 76 
furnishes company commanders copies of summary 

court record _ 83 
furnishes detail to execute warrant of attachment 36 
may use discretion regarding trial for minor offenses 82 
must act as summary court in certain cases _ 78 
must personally investigate charges forwarded _ 19 
refers charges for minor offenses to summary court 19 
reports number of cases tried by summary court __ 76 
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Post	 noncommissioncd staff: Page. 
may be discharged but not reduced 49 
unless tlll'Y object, may be tried by inferior courts 16, 130 

Sec nlso Noncom.11/-'issioned officer. 

Postponcmcnt: 
application for, when made 31 
extended delay wanted 32 
on account of absent witness	 32 

Post rcturn: 
officers wbo act as summary court, reported on 83 

Precedence: 
military ordinarily gives, to civil court 14 

President of a court·martial:
 
duties of 23
 
the officer highest in rank on court 23 

President of the nnited States: 
as coufirming authority 66, 76 
as cOllyening authority i2, 18 
as reyicwing authority 66 
limits of punishment prescribed by 51 
may order courts of inquiry 12iJ 
must appoiut court in certain cases 13 
pardoning power of 67 

proceedings of courts appointed by, forwarded to 
Secretary of War 76 

proceedings of courts to be confirmed by, forwarded 
to JUdge-Advocn te-General 66, 76 

using contemptuous ,yords regarding 106 

Previous cOllfictions: 
by civil eoul"t, inadmissible	 48 
by courts-martial, evidence of	 47, G7 
consideration of 19 
consideriltion of, by summary court 80 
cffeet on punishment 48, 58 
evidence of, how recorded 1iJ6, 1iJ9 
evidence of, submitted with charges 19, iJ8, 80 
evidence of, when admissible 57 
evidence of, when received hy court 48 
meaning of	 47 
not limited to those for similar offenses 48 
proper evidence of 48, iJ8 

Prisoners ~ 
abatemeut allowed 72 
coufinement of, after trial 70 
confinement of, before trial 8 
counsel for	 25 
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Prisoners-Continued. Page.
duty of officer receiving _ 9 
escaped, effects of _ 71 
forwarded to place of confinement _ 71 
not to be arraigned in irons _ 21 
penitentiary, clemency for _ 67 
placed in irons, report regarding _ 70 
releasing without authority, offense of _ 117 
report of, when and by whom made _ 9 
suffering to escape, form for charge _ 141 
suffering to escape; limit of punishment for _ 56 
when to be separated . _ 8, 9 
without charges against, when released _ II 

Procedure of courts-martial. See Oou,·ts-lIw,·Ual. 

Proceedings of courts-martial: 
action on, by reviewing authority 65 
application for copy of 27, 76, 145 
appointed by the President 76 
authentication of 24, 63 
communications relating to 76 
general, revised by Judge-Advocate-General 75 
general, where filed and kept 75 
inferior, where filed and kept 77 
orders, general, publishing 69 
orders, pUblishing, how dated 69 
requiring confirmation by the President 66, 75 

See also Record oj IJ1"Oceedings. 

Proceedings of courts of inquiry:
authentication of _ 126 
record of, as evidence _ 126 

Profanity:
penalty for using _ 112 

Prosecutor: 
can not convene general court _ 13 

Provisions: 
violence to persons bringing, to camp _ 112 

Public stores: 
taken from enemy, secured for United States _ 104 

Punishment: 
ball and chain 49 
branding prohibited 49, 122 
by carrying !leavy log forbidden 50 
discretionary or fixed 49 
effect of previous convictions on 58, 59 
flogging forbidden 4\"1, 122 
for contempt of court -'-__________ 122 



INDEX; 225 

Punishment-Continued. Page. 
forfeiture, in favor of T'nited States only 50 
for officers 4D 
for soldiers 49 
guard duty, as, forbidden 50 
imprisonment beyond term of enlistment 14, 130 
limits of. See Maximnm limits of. 
of post noncommissioned stall' and hospi tal ser­

geants (lst class) .___ 49 
propel' nmonnt of . ~_________________ 49 
penitl'ntiary ~1, 122 
PO\YC'l' of reviewing authori1~- re:-;pec1 in.:; 
solitary confinement . 
substitutions for prescribed 
tattooing forbidden 

67 
50. 60 

60 
49, 122 

Quarrels: 
anthority to quell 10IJ 
refusing to obey D;oncom. officer quclling, limit __ _ 5:1 

Quarters: 
"lying out of, withont leav" 108 

Quitting guard: 
form for charge 137 
limit of punishment :;~ 

offense of 110 

Quorum: 
for general court 1~ 

Rank: 
loss of, as punishment 4!J 
of members of courts 2:2 
of militia officers on duty with reg'ulars 12IJ 
of regnlar and Yolnnteer officers 126 
suspension from ._____________ 49 

Rape: 
offense of, in time of war ------.------c------- 113 

Reeommendation to elemeney: 
not to be embraced in sentence 65 
who should sign .___________ 65 

Reeess: 
form for recording 15;-) 

Reeord of proeeedings: 
accnrate, to be kept 63 
accused entitled to copy of ._______ 125 
application for copy of 76 
authentication of 24, 63, 126 
copy, if furnished during trial 27 
copy, carboD, disposition of 27 

65060°-14--15 
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Record of proceedings-Continued. Page. 
copyable ribbon to be used 63, 147
 
daily, subscribed by judge-advocate 24, 6a
 
disposition of 75
 
documents made part of 15::>
 

forms for. Sec Forms.
 
forwarded to reviewing authority 24
 
hours of session noted in 148, 157, Hi8
 
loan for use 45
 

must contain a complete history of case 64
 
of closed session ._________________ 64
 
of summary courts, copies furnished 8a
 
preseuce of members, how recorded 148
 
previous convictions, evidence of, recorded 156, 150 
reading of record of preceding day 63 
recommendation, where recorded 6::> 
revision of 65 

statement of accused, when written, signed, etc __ 15G 
statement of service-not part of record 64 

See also P"oceedings of courts-martial. 

Recruits: 
articles of war to be read to ._ 102 

Redress of wrongs:
of citizens .____ 112 
of officers 108 
of soldiers 108 

Redaction to ranks: 
as a punishment 4ll 
by summary court 81 
form for sentence for 170 
in case of previous convictions 5ll 
of first-class privates 5ll 
of noncommissioned officers 59 
prohibited as to post noncommissioned staff and 

hospital sergeants (1st class) 49 

Regimental courts-martial. See C01/-1·ts-nw,·tial. 

Regulations: 
part of written military law 6 

Relieving tile enemy:
offense of 110 

Remission: 
of forfeiture 6ll 
of sentence 67, 81, 124 

Reporter:
how authorized 26, 87, 89, 187 
mileage . 185 
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Reporter-Continued. Page. 
no compensation for, if in Goyernment service 28 
oath of 81 
pay of 27, \l0 
pay of, forill for account 1S6 
sworn in each caSe 30 

Report, false: 
lly noncommissioned officcr, limit of punishment __ 5G 

Report of summary court cases: 
form for 161 
forwardcd monthly 77, 130 
whcre filed 77, 1;)0 

Report of Sllrgeon on deserter: 
form for 14;; 

Reprimand: 
as a punishment 4\l 

Reproachful language: 
penalty for using 107 

Retainers to camp: 
jurisdiction over l:i 

Uetired ollicers: 
ineligible as members of cOlIrts 11 
jurisdiction over 14 

Uetired soldiers: 
jurisdiction over 14 

Uetlremellt of ollieers: 
on finding of retiring board. See Retiring boards. 

On V"omotion examination (act ot October 1, 1890)­
disability in linc of duty, witb higber rank D7-101 
finding lly lloard D7 
finding of lloard, action on 100, 101 
line of duty, mcaning of D7, DS 
record, authentication of 100 

Retiring boards: 
challenge for cause DI, D2 
constitution and composition 89 
counsel before 90 
finding 94 
finding, action on 93 
finding', cause of disallility D2, D8 
finding, conclush"e 05, DB 
form for ordcr and rccord 166 
hearing, right of officer to 90 
oath of members !J1 
oath of recorder D1 
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Retiring boards-Continued. Pagc. 
powers of _ III 
procedurc of _ D1, U~ 

proceedings, record of _ 1GG 
rccorder of _ 8D 
stenographic reporter for 8U, 187 

See Retirement. 

Retreat: 
failing to retire at, offense of 10D 

Returns: 
false, penalty for making 10:l 
of regiments, etc., made monthly 10:-~ 

penalty for not making 10:j 

lle,.iewing authority: 
action of thc President as Gn 
approval of sentencc G" 
can not change finding .__________ 47 
can not change sentence OS 
can not delegate authority GG 
can not incrcase punishment awarded GR 
can not postpone scntence of clisllOnorablc dlscharg-" GD 
may change place of confinement liS 
may direct revision of record G" 
mitigation by G7, 81. 1~4 

mitigation by, for long confinemcnt beforc trial __ GD 
of garrison court 84 
of general court G" 
of regimental court 8:\ 
of summary court 81 
orders of, publishing proceedings Gn 
orders of, remitting forfeiture ~______ 6n 
pardoning power of 67 
suspension of sentence by G7 

!tel'ised Statutes: 
certain, part of written military law 6 
section 1348, us to spies 127 
sections G306 and 5313, as to trading with enemy 127, 128 

llevision of record: 
by wllOm directed 6" 
can only be made by court G;:;
form for 1;:;8 

!teward for apprehension: 
when stopped against soldier's pay 50 

!tobbery:
offense of, time of war 113 
to the prejudice of, etc., limit of punishment 55 
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Safeguard: Page. 
penalty for forcing _ 113 

S,1I0	 of ,.ietllals, etc.: 
duty, ctc., upon or interest in _ 10;; 

Seating of court: 
arrangement of seats _ 21 
members sit in order of rank _ 22 

Secretary of War: 
application for clemency forwarded (0 _ 67 
applied to when expert wit lle:-:Sl'S nre n(~('{'ssar'y __ 43 
approval of, for confinement in State penitentiary 68 
certain proceedings forwarded direct to _ 2.. 

Sedition: 
beginning, exciting, etc _ 106 
failme to report 01' suppress _ 106 

SellIng clothing, etc. See Clotlliill/, c{c" 

Sentence: 
abatement of, for good conduct _ 72 
approval by reviewing authority _ 65,6n 
confirmation by the President _ 6n 
contemplating paJ"ment of stated 80m _ ():! 
date of commencement of	 6D, 72 

dishonorable discharge, effect au lI11SCl'Y(,C} confine­
ment	 _ 

forfeitme for certain number of months _ 02 
forms for _ 170 
imposing tours of guard duty, forbidden _ ,,0 
in excess of legal limit _ 6D 
meaning of word days in	 _ 72 
mitigation for confinement before trial _ 
not operative before confirmation _ 
of an officer for cowardice or fraud _ 
of death, confirmation of _ 
of death, suspension of 67, 
of death, vote upon 61, 
of dismissal in time of peace _ 
of dismissal in time of war _ 124 
of dismissal, suspension of _ 67 
pardon or mitigation of 66, 81, 124 
penitentiary erroneously designated in _ 68 
procedure when awarding _ 61 
punishment discretionary, limit ascertained _ 60 
recommendations not embraced in _ 6;; 
respecting general officers _ 124 
reviewing authority can not change _ 68 
second, begins when	 _ 
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Sentence-Continued. Page. 
to confinement at post 61, 62 
to confinement, begins when 6l.l, 71 
to confinement in penitentiary for over one year __ 68 

Sentinel: 
allowing prisoners to obtain liquor, limit of pun. 

ishment ;-)7 
disclosing or changing watchword 110 
disrespect to, limit of puuishment 57 
drinking with prisoner, limit of punishment 57 
leaving post before being relieved 10l.l 
quitting post to pillage 110 
resisting or disobeying, limit of punishment !:i7 
sleeping on post, form of charge 137 
sleeping on post, offense of lOU 
suffering prisoner to escape, form of c:hal'ge ] 41 
suffering prisoner to escape, limits of punishment 5(; 

Soldier: 
charged with crimes to be confined 110 
effects of deceased, disposition of 127 
jurisdiction over retired 14 
meaning of word in Articles of War 10:! 

Solitary conllnement:
limit of 50, 60 

Special orders. See General and special orders. 

Specification: 
instructions for drawing 18 

Spy: 
confirmation of sentence of 12:·: 
jurisdiction over 15 
statute relating to 127 

Standing mute. See Plea. 

Standing order: 
neglect to comply with 13[, 

Statement: 
accused may submit 46 
inconsistent with plea 3:~ 

record of 155 

Statement of servicc: 
form for 14[, 

not part of record .__________________________ 64 
to accompany charges 1l.l 

Statute of llmitatlon. See Limitation, Statute ot. 
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Stores: 
accountability for military _ 

Page. 
104 

military, lost, spoiled, ctc _ 105 
pUblic, taken from the enemy _ 104 

Strlldng superior officer: 
form for charge 
offense of 

_ 
_ 135 

106 

Subpoena (01' Summons) : 
by civil court 42 
forms for 171-173 

officcr 01' soldier receiving 42 
proof of service 35 
sent through military channcls 35 
sent with interrogatorics
service of 

40 
35, 36 

Snbstltutlon of punishment:
rule for 60 

Suffering prisoners to eseape: 
forms for charges 141 
limits of punishment G6 

Summary court. See Gom'ts-martial. 

Sunday: 
trials on, by summary court 82 

Superintendent, U. S. nlilitary Academy: 
convenes courts for trial of cadets 13 

Surgeon: 
contract, ineligible as member of court 11 
report of, to accompany charges 20 
report of, to accompany charges, form for 145 

Surrender: 
compelling commander to 110 

Suspension: 
as a punishment ~____________ 40 
from rank and command 49 
of pay and emoluments 122 
of sentcnce of death 01' dismissal 67, 123, 124 

Tattooing: 
as a punishment, forbidden 49, 122 

Territoriality: 
as affecting jurisdiction 14 

Testimony:
corrections in 63, 152 
reading of 63. 152 
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Threatening and insulting language: Page. 
li'mit of punishment for using, to noncom. officer __ 

Trading with the enemy: 
statutes relating to 127, 128 

Trial: 
delay in, by summary conrt _ 79 
for officers snmmarily dismissed _ 15 
hours of. See IIO""S oj session. 
on Sunday, by summary comt 82 
postponement of 31, 121 
second, for same offense 122 

Typewriter: 
copyable ribbon to be used in court-martial records 63,147 

Uniform:
of accused _ 21 
of jUdge-advocate _ 21
of members _ 

21 
of military witnesses _ 21 

Veterinarians. See Gont"act surgeon, et~. 

Victuals, etc.: 
duty upon or interest in ~___________ 10" 

Voire dire: 
examination on 29, 149 

Volunteers: 
officers of, as members of court 11 
regular officers can not try 11, 118 

Vote: 
method of taking 22, 61 
tie 22 

upon death sentence 61, 122 

Warrant of attachment: 
by whom issued 36 
force necessary to execute 36 
form for 174 

officer executing, served with writ of habeas 
cO"pus 36 

procedure in issuing 36, 37 
summary court can not. issue 79 

Watchword: 
penalty for disclosing or changing 110 

Witness:
accused as 45 

attachment of. See Wan'ant oj attachment. 
attendance of, civilian, llOW procured 36 
attendance of, in capital or special cases 41 
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Witness-Continued. Page. 
attendance of military, how procured 38, 40, 42 
attendance of, without State, etc 39, 41 
civiiian,refusingto appear or testify,punishable 37, 43, 131
departure of 42 

deposition of. See Deposition. 
examination of, manner of 46 
examination of, rules to be followed 45 
examination of, witnesses separated 45 
experts, employment and pay of 4:3 
fees of, before civil court 43--44 
fees, etc., of, payable by Pay Department 45 
fees of, certificate of attendance 44 
fees of civilian, in Government employ 43 
fees of civilian, not in Government employ 44 
fees of civilian, payment or tender of 35, 43, 131 
fees of, forms for accounts 177-182 
fees of, instructions regarding 179-185 
oath of 24, 30 
privilege of 39, 45, 131 
uniform of 21 

Wounding: 
with intent to ldll, etc., in time of war 11~ 

Wrongs: See Redress of wrongs. 





MANUAL FOR COURTS-MARTIAL. 

CHANGES} WAR DEPARTMENT, 
No. 1. WASHINGTON, January 27,1912. 

1. Paragraphs 2 and 3, pages 61 and 62; paragraphs 9 
and 10, page 68; paragraphs 1 and 2, page 70; paragraph 7, 
page 72, and paragraph 11, page 73, Manual for Courts­
Martial (corrected to August, 1910), are amended to read 
as follows, to take effect February 15, 1912: 

2. Courts-martial in awarding sentences upon general 
prisoners are restricted to imposing additional confinement 
to be served upon the completion or termination of their 
existing sentences, and will not interfere with the manner 
of executing such sentences by prescribing loss of good 
conduct time, solitary confinement, or confinement on 
bread-and-water diet, leaving all such punishments to be 
imp03ed by the commanding officer as the ordinary means 
of enforcing discipline.3 (C. N. C. 111., No.1, Jan.27,1912.) 

3. When the sentence of a general court-martial pre­
scribes confinement, so much of the sentence as relates 
thereto will be expressed in substantially the following 
form: "To be confined at hard labor, at such place as the 
reviewing authority may direct, for ---," leaving to the 
reviewing authority the designation of the place of confine­
ment. (Par. 981, A. R.) (C. N. C. N., No.1, Jan. 27, 
1912.) 

9. The authority which has designated the place of con­
finement, or higher authority, may change the place of 
confinement of any prisoner under the jurisdiction of such 
authority (par. 987, A. R.); but when a military prison or 
post has been designated as the place of confinement of a 
prisoner under sentence, no power is competent to increase 
the punishment by designating a penitentiary as the place 
of confinement. (Par. 983, A. R.) (C. N. C. M., NO.1, 
Jan. 27, 1912.) 

(235) 
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10. A penitentiary may, and ordinarily will, be desig­
n9.ted as the place of confinement of a general prisoner 
Eentenced to be confined for more than one year upon 
cJnviction of an offense punishable by confinement in a 
penitentiary under some statute of the United States or 
of the State, Territory, or District in which the offense 
was committed or under the common law as the same 
is in force in such State, Territory, or District. The 
United States Military Prison at Fort Leavenworth, 
Kans., or a military post will be designated as the place 
of confinement of a general prisoner convicted of mili­
tary offenses alone. The Pacific Branch of the United 
States Military Prison at Alcatraz, Cal., or a military 
post, will be designated as the place of confinement 
of a general prisoner whose case does not come within 
the terms of either of the preceding provisions of this 
paragraph. Detailed instructions to supplement the 
general provisions of this paragraph will be issued from 
time to time by the Secretary of War. (Par. 982, A. R.) 
(C. M. C. M., No.1, Jan. 27, 1912.) 

1. Enlisted men * * ;c. who have been tried will, 
prior to the promulgation of the result, be designated as 
"awaiting result of trial;" enlisted men serving sen­
tences of confinement, not involving dishonorable dis­
charge, will be designated as "garrison prisoners." 
Persons sentenced to dismissal or dishonorable discharge 
and to terms of confinement at military posts or elsewhere 
will be designated as "general prisoners." (Par. 943, 
A. R.) (C. M. C. M., No.1, Jan. 27,1912.) 

2. Prisoners awaiting trial by, or undergoing sentence 
of, general court-martial and those confined for serious 
offenses will be kept apart, when practicable, from those 
confined by sentence of an inferior court, or for minor 
offenses. Enlisted men awaiting trial or awaiting result 
of trial will not be sent to work with garrison prisoners 
or general prisoners if it can be avoided, and, in the dis­
cretion of the commanding officer, may be required to 
attend drills, or may be sent to work under charge of a 
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sentinel, during the usual working hours. General 
prisoners will not be confined with other prisoners ex­
cept in cases of necessity. (Par. 947, A. R.) (C. M. C. 
M., No.1, Jan. 27, 1912.) 

7. General prisoners, other than those confined in 
penitentiaries, will' be allowed in abatement of their 
terms of confinement when serving s3ntences of over 
three months and not over twelve mon ths five days for 
each complete period of twenty-five days during the 
whole of which their conduct has been good; but the 
abatement of five days so authorized shall not have the 
effect in any case of reducing the confinement below 
three months. On sentences exceeding one year they 
will be allowed the foregoing abatement for the first year 
of the sentence including abatement, and thereafter tan 
days for each complete period of twenty days during 
the whole of which their conduct has been good. Abate­
ments thus authorized may be forfeited, wholly or .in 
part, by subsequent misconduct, such forfeiture to be 
determined by the co=anding officer of the post where 
the prisoner is confined. A general prisoner serving 
sentence in a penitentiary will be allowed the abatement 
authorized for convicts in that penitentiary. 

Garrison prisoners will be allowed in abatement of 
their terms of confinement when serving sentences of 
one month five days for good conduct. On sentences 
exceeding one month they will be allowed the foregoing 
abatement for the first month of the sentence, and there­
after ten days for each complete period of twenty days 
during the whole of which their conduct has been good. 
Abatements thus authorized may be forfeited, wholly or 
in part, by subsequent misconduct, such forfeiture to be 
determined by the commanding officer of the post where 
the prisoner is confined. * * * (Par. 957, A. R.) 
(C. M. C. M., No.1, Jan. 27,1912.) 

11. No general prisoner will be released from confine­
ment except on an order co=unicated by the co=and­
ing officer, who, before giving such order, will verify the 
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date of expiration of the prisoner's sentence by examining 
all orders fixing or modifying his term of confinement. 
(Par. 956, A. R.) (-G. M. C. M., No.1, Jan. 27, 1912.) 

[1859416 E-A. G. 0.] 

II. Forms 2, 4, and 6, page 171, Manual for Courts­
Martial (corrected to August, 1910), when employed by 
general courts-martial (par. 981, A. R), are modified to 
read as follows, to take effect February 15, 1912: 

Form 2. Confinement: * * * "to be confined at hard 
labor,l at such place as the reviewing authority may 
direct, for -- (-) days." (C. M. C. M., No.1, Jan. 27, 
1912.) 

Form 4. Confinement and forfeiture: * * * "to be 
confined at hard labor, at such place as the reviewing 
authority may direct, for -- (-) months, and to forfeit 
-- (-) dollars per month for the same period. " (C. M. 
C. M., No.1, Jan. 27, 1912.) 

Form 6. Dishonorable discharge, forfeiture of pay and 
allowances, and confinement: * * * "to be dishonor­
ably discharged the service of the United States, forfeiting 
all pay and allowances due him, and to be confined at 
hard labor, at such place as the reviewing authority may 
direct, for -.- (-) years." (C. M. C. M., No.1, Jan. 
27, 1912.) 

[1859416 E-A. G. 0.] 

By ORDER .OF THE SECRETARY OF WAR:
 
LEONARD WOOD,
 

Major General, Chief of Staff. 
OFFICIAL: 

HENRY P. McCAIN, 
Adjutant General. 



MANUAL FOR COURTS-MARTIAL. 

OHANGES } WAR DEPAltT.:.\IE::\T, 
No.2. 'WASHINGTON, .'lpril 21, 1913. 

1. Paragraph 5. page 7; llaragraph 4, llage 11; para­
graphs 5, 6, 1, and. 2, page 12; paragraphs 3 and 4, 
page 13; paragraph 4, page 14; Section II, page 15; 
paragraph 2, top of page 16; paragraph 3, Section III 
(added) ; paragraph 1, Section IV, paragraph 2, Sec­
tion IV, paragraph 3, Section IV, page 19; paragraph 1 
(Organization), llage 20; paragraph 3, page 22; para­
graph 2, page 25 ; paragraphs 3 and 2, page 26; para­
graph 4, page 28; paragraplls 3, 4,. and 6 (added), 
page 29; oaths, pages 29 and 30; paragraph 1, Section 
II, page 35; subparagraphs 3 and 4 of paragraph 2, 
and paragraph 3, page 40; paragrallh 1, page 47; sec­
tion 1, page 57; section 2, section 3, and section 4, 
page 58; paragraph 1, page 63; paragraphs 4 and 7, 
vage 64; paragraph 6, page 66; paragraph 16, page 69 ; 
paragrapbs 4 and 5, vage 71; paragraph 2, page 74; 
varagraph 1. page 75; paragraphs 4 and 5, page 76; 
paragraph G, page 77; lmges 78 to 8i3, inclusiYe; 
SeYenty-second Article of War, page 117; Seyenty­
third and Seventy-fifth Articles of War, page 118; 
Eighty-first, Eighty-second, and Eighty-third Articles 
of War, page 119; pages 129, 132, 161, 162 to 165, in­
dusiYe, 175, and 176 are changed as follows, to take 
effect July J, 1913: 

(Page 7.) 
5. Officers will not be placed in arrest for light of­

fenses. For these the censure of the commanding 
officer will generally answer the purpose of discipline. 
Wheneyer a commanding officer places an officer in 

239 
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arrest without preferring chal'ges, he will make a 
written report of his action to the brigade or Coast 
Artillery district commander, stating the cause. The 
brigade or Coast Artillery district commander, if he 
thinks the occasion requires, will call on the officer 
arrested for any explanation he may desire to make, 
and take such other action within his authority as he 
'luay think necessary, forwarding the papers, with his 
recommendation, to the department commander, who 
Will, in case a trial is not deemed advisable; forward 
the papers to The Adjutant General of the Army for 
file with the officer's record, or for further action, In 
the case of officers belonging to organizations not at­
tached or belonging to a brigade or Coast Artillery 
district, the report will be sent directly to the depart­
ment commander. (Par. 939, A. R., 1910.) (C. .11. 
C. M., No.2, Apr. 21, 1913.) 

(Page 11.) 
4. In the United States military sel'Yice, the follow­

ing-named courts-martial are authorized: 1st, the 
"General Court-Martial"; 2d, the" Special Court­
Martial"; 3d, the" Summary Court-l\lartial." (C. 
M. C. M., No.2, Apr. 21, 1913.) 

(Page 12.) 
5. The General Court-nlartial, being the most im­

portant, will be first considered. But. as all courts­
martial have much in comlllon in regard to their juris­
diction, procedure, punishment, etc., the text may, as 
a rule, be regarded as apposite to all, unless the gen­
eral court is specially mentioned. Exceptions in re­
gard to jurisdiction, etc., will be made as each of the 
other courts is considered. (C. M. C. M., No.2, !lpl". 
21, 1913.) 

6. A General Court-Martial may consist of any 
number of officers from five to thirteen, inclusive,' 
and a judge advocate. Authorities competent to ap­
point a g.el1eral court-martial will el1deaVOl' to obtain 
the maximum number of members for the trials of 
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officers and for important trials of enlisted men. 
When, in the course of a trial, the court is reduced in 

" number by reason of absence, challenge, or the reliev­
; ing of members, it may proceed with business so long 
'1 as five members remain. When from any cause a 
!general court is reduced below the minimum, five. it 
can transact no otller business than to direct the jUllge 
advocate to report the fact to the convening authority 
and to adjourn to await further ordel:s. In such a 
case, if the trial has not been entered upon, new mem­
bers may be aclded; but if any testimony has been 
taken, the court should preferably be dissolved and a 
new one ordered.2 (a. M. a. J1., No.2, Apr. 21, 1913.) 

1. The President is empowered to institute general 
courts-martial-1st, as COlllmander in Chief of the 
Army, under the Constitution; 2d, as provided in the 
next paragr'lph; 3d, in the particular cases pro,ided 
for by section 1230, Iteyised Statntes. (a. M. a. M., 
No.2, AI)?". 21, 1913.) 

2. The President of the United States, the com­
manding officer of a territorial diYision or department, 
the Superintendent of the Military Academy, the com­
manding officer of an army, a field army, an army 
corps, a diYision, or a separate brigade. and when 
empowered by the President, the commanding officer 
of any district or of any force or body of troops, may 
appoint general courts-martial wheneyer necessary; 
but when any such commander is the accuser or the 
llrosecutor of the person or persons to be tried the 
court shall be appointed by superior competent au­
thority, 'and no officer shall be eligible to sit as a 
member of such court when he is the accuser, 01' a 
witness for the prosecution, nor shall any officer be 
brought to trial before a general court-martial ap­
pointed by the Superintendent of the Military Acad­
emy. (See notes 1 and 2, p. 13.) (C. .lf. a. Jl., No. 
2, Apr. 21, 1.'J13.) 

650GOO-14--1G 
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(Page 13.) 
3. Omit. 
4. The officer who appoints a court-martial-gen­

eral or special-may dissolve it, and control its exis­
tence, but not the subject matter of its deliberations. 
In the absence of special orders or legislation to that 
effect, personal presence within the territorial limits 
of his department is not essential to the validity of 
commands given by a department commander to be 
executed within such limits, such, for instance, as the 
appointment of a court-martial.' (C. JI. C. M., No. 
2, ApI". 21, 1913.) 

(Page 14.. ) 
4. As a rule, military jurisdiction ends when a 

soldier is discharged. 1.'he present exceptions to this 
rule are, discharged officers and soldiers gUilty of 
fraud against the United states under the Sixtieth 
Article of War; discharged officers granted trial after 
summary dismissal, under section 1230, Revised Stat­
utes; and general prisoners." (C. M. C. M., No.2, 
Apr. 21, 1913.) 

(Page 15.) 
SEC. II. General courts-martial shall exercise as 

regards person!1 and with '/'eference to other courts­
martial, exclusive jurisdiction over officers; cadets,' 
and" candidates for promotion." 0 Over enlisted men. 
other than candidates for promotion, and general pris­
oners, they shall exercise concurrent jurisdiction with 
the special and summary '0 courts in cases cognizable 
by said courts." (C. 111. C. M., No.2, Apr. 21, 1913.) 

(Page 16.) 
2. As regards offenses,' general courts-martial have 

excl1tsive jur'isdiction over all offenses punishable 
capitally, and over those set forth in the Fifty-eighth 
Article, when committed in time of war. Over other 
offenses they have concurrent jurisdiction with the 
special and summary courts; but all offenses for 
which the limit of punishment is in excess of the 
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limits of the punishing power of special courts, as 
well as all serious noncapital offenses for which 
limits of punishment haye not been prescribed will, 

.; ordinarily, be tried by general courts-martial. (G. M.
IC. ill;, No.2, Apr. 21, 1913.) 

(Page 19.) 
3. (Added.) ""hen charges are preferred against an 

enlisted man for trial other than by sUl1lmary court, 
the charges, accol1lpanied by the statement of service 
llroperly filled out, the proper evidence of previous 
cOIwictions, if any, and a brief statement of the evi­
llence expected from each witness, together with a 
statement of any other ayailable eyidence in the case, 
will be submitted to the officer exercising special 
court-martial jurisdiction over the command to which 
the accused belongs. If this officer deems trial by 
general court-martial expedient, the charges, accom­
panied by the prescribed papers, will be forwarded to 
the authority competent to nppoint a general court­
martial for the trial. If the officer to whom the 
charges are submitted decides that trial should be 
had by special or summary court-martial, he will take 
action accordingly. (Par. 969, A. R., 1910.) (G. M. 
G. M., No.2, Apr. 21, 1913.) 

SEC. IV. Before forwarding charges they will be 
carefully inyestigated by the commanding officer, or 
an officer designated by him, other than the officer 
preferring the charges, and in forwarding the charges 
the name of the officer making the inyestigation will 
be noted in the commanding officer's indorsement. 
The commanding officer will state iu his indorsement 
whether or not. in his opinion. the charges can be 
sustained. (Par. 970. A. R., 1910.) (G. M. G. M., No. 
2, Apr. 21, 1913.) 

2. Charges against an enlisted man forwarded to 
the authority ordering a general court-martial, or re­
ferred to a special or summary court, must be accom­
Illlnieil h~' the proper eyidence of pre"ious convictions. 
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General and special courts-martial will consider· only 
such evidence of previous convictions as is referred to 
them by the convening authority. (Pars. 969, 978. 
A. R., 1910.) (C. M. C. M., No . .8, ;l)Jr. 21,1913.) 

3. Charges against an enlisted man other than for 
trial by summary court will also be accompanied by a 
Rtatement of senice in accordance with the form 
given on page 145, post. In case of a deserter the 
surgeon's report required by Paragraph 126, Army 
Hegulations, 1910, will also be forwarded with the 
charges. (See notes 1 and 2. p. 20.) (C. Jl. C. M., 
No.2, Apr. 21, 1913.) 

(Page 20.-0rganization.) 
1. The authority appointing a general or special 

court-martial designates the place for holcling the 
court, the hour of meeting, the members of the court, 
and a judge advocate. (Pars. 959, 960, A. R .. 1910.) 
(C. M. C. M., No.2, Apr. 21, 1913.)
 

(Page 22.)
 
3. "Vhen a member is prevented from attending a 

Ression of the court he will communicate the cause 
to the judge advocate, and the same will be entered in 
the record of proceedings of a general court-martial, 
but need not be recorded in the record of a special 
court-martial. If the member fails to do so it is the 
duty of the president at the next meeting of the court 
to call upon him for such explanation as he may de­
sire to make. (C. 111. C. M., No.2, 11111". 21, 1913.) 

(Page 25.) 
2. The commanding officer of a post where a gen­

eral or special court-martial is convened will, at the 
request of any person who is to be arraigned, detail 
;l suitable officer as counsel for the defense. If there 
be no such officer available for detail, the fact will be 
reported to the authority appointing the court for his 
action. (Par. 977, A. R., 1910. See note 1. p. 26.) 
(C. ill. C. M., No.2, Al;r. 21, 1913.) 
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(Page ,'?G.) 

3. An officer detailed as counsel for a soldier before 
a general or a special court-martial should guard the 
interests of the accused by all honorable and legiti­
mate.means known to the law, so far as they are not 
inconsistent with military relations. He should not 
obstruct the proceedings with friYolous and mani­
festly useless objections. (Par. 977, A. R., 1910.) 
(C. M. C. M., No.2, AP1·. 21, 1913.) 

2. A judge advocate of a general or special court­
martial or military commission, and a recorder of a 
court of inqniry, may employ, when authorized by the 
convening authority, a stenogr'1phic reporter, not an 
enlisted man, who shall be paid at the following rates 
of compensation by the Quartermaster Corps on 
vouchers certified to be correct \}y the judge advocate 
or recorder. who will forward a copy of the same with 
the record: 

For each case not to exceed $1 an hour for time 
actually spent in court during the trial or hearing ex­
cept when the court or commission sits less than three 
hours during the first day, when the allowance for 
such da3' shall be $3. Time will be reckoned to the 
nearest half Of an hour. 

Fifteen cents for each 100 words for transcribing 
notes and making that portion of the original record 
which is typewritten; but no allowance shall be made 
for the first carbon copy of that portion of the record 
which is typewritten or for original papers which are 
appended as exhibits. 

Ten cents for each 100 words for copying papers 
material to the inquiry, and 2 cents for each 100 words 
for each carbon copy of the same, when ordered by the 
eourt or commission for its use. 

Two cents for each 100 words for the second and 
each additional carbon copy of the record when au­
thorized by the convening authority. 

Except for such part of the journey as may be cov­
ered by Gm'ernment transportation, mileage at the 
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rate authorized for a civilian witness not in Govern­
ment employ, and $3 a day for e},..'Tlenses when the 
judge advocate or recorder keeps him, at his own ex­
pense, away from his usual place of employment for 
24 hours or more, on public business referred to the 
court or commission, shall be allowed the reporter for 
himself, and, when ordered by the court or commis­
sion, for each necessary assistant. 

The judge advocate or recorder shall require the 
reporter to furnish the typewritten record of the pro­
ceedings of each session of the court or commission 

, with one carbon copy of the same not later than 24 
hours after the adjournment of that session. The 
complete record will be finished, indexed, bou;nd, and 
ready for authentication not later than 48 hours after 
the completion of its action by the court or commis­
sion on the merits of the case or hearing. 

An enlisted man may be detailed to serve as steno­
graphic reporter, and while so serving shall receive 
extra pay at the rate of not to exceed 5 cents for each 
100 words taken in shorthand and transcribed. (Par. 
1003, Ao R., 1910.) (C. M. a. Mo, No.2, Apr. 21, 1913.) 

(Page 28.) 
40 No person in the military or civil'service of the 

Government can lawfully receive extra compensation 
for clerical duties performed for a military court, ex­
cept as provided in paragraph 2, last preceding. (Par. 
1004, A. Ro, 1910.) (a. lJi. a. M., No.2, Apr. 21, 1913.) 

(Page 29.) 
3. Courts should be liberal in passing upon chal­

lenges, but they will not entertain an objection that 
is not specific, nor one upon the mere assertion of the 
accused, if it is not admitted by the challenged mem­
ber. A challenge upon the ground, admitted or proven, 
that a member has investigated the charges and ex­
pressed an opinion that they can be established, should 
be sustained by the court. In the absence of a chal­
lenge, however, the court of itself can not, exeept as 
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required in the succeeding paragraph, excuse a mem­
ber from sitting on the trial of a case. A member not 
challenged, but who thinks himself disqualified for rea­
sons other than those indicated in the succeeding para­
graph, can be relieved only by application to the con­
vening authority. (C. lJi. C. JJI., No.2, Apr. 21, 1913.) 

4. 1'\0 officer shall be eligible to sit as a member of a 
general or special court-martial when he is the accuser 
or a witness for the prosecution: After the accused 
is brought before the court, but before the court is 
sworn, any member thereof who is or believes himself 
to be the accuser in the case will formally announce 
that fact to the court, whereupon he will be excused. 
When the accused, his counsel, the judge advocate, or . 
any member of the court, at any time before the find­
ing, shall have reason to believe that any member 
ther.eof ..may be the accuser in the case, such belief 
shall be communicated to the court, and, if the court, 
after hearing the facts, find that such member is the 
accuser, he shall be excused. When the judge advo­
cate, the accused, his counsel, or any member of the 
court has reason to believe that any member thereof 
may be called as a witness for the prosecution, such 
belief shall be communicated to the court, and, if the 
judge advocate state that the member is to be so 
called, he will be excused. If at any subsequent stage 
of the proceeding prior to the findings any member of 
the court be called as a witness for the prosecution, 
he shall, before qualifying as a witness, be excused 
from further duty as a member. (C. J1. C. JJi., No.2, 
Apr. 21, 1913.) 

6. (Added.) 1'\0 member who has been absent during 
the taking of evidence shall thereafter take part in 
the trial; but this provision shall not be construed as 
invalidating the proceedings of courts-martial if no 
objection is made, and the court permits the member 
to sit, but is to be regarded as a requirement which 
should always be complied with when practicable. 
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-Especially should a member who has been absent dur­
ing an important part of the proceedings not be per­

. mitted to resume his seat. (C. M. C. M., No.2, .ApT. 
21, 191,'1.) 

Oaths.-For last two lines, page 29, and first two 
lines, page 30, substitute the following: 'l'he judge ad­
vocate shall administer to each member of a general 
court-martial before the court proceeds ul10n any trial. 
the following oath, which shall also be taken by all 
members of a special court-martial: (C. M. C. M., 
No.2, ApT. 21, 1913.) 

(Page 35.) 
SEC. II. 1. In case a civilian witness duly subpcenaed 

. before a general conrt-martial refuses to aPl1ear or 
qualify as a witness, or to testify or l1roduce docu­
mentary evidence, as required by law, he will at once 
be tendered or paid by the nearest quarterniaster one 
day's fees and mileage for the journeys to and from 
the court, and will thereupon be again called upon to 
comply with the requirements of the law. The fees 
and mileage of civilian witnesses residing beyond the 
limits of the State, Territory, or District in which the 
court-martial is held will not be paid in aclvance, aR 
such witnesses can not be punished if they refuse to 
obey the summons. (Par. 1008, A. R, 1910. See act 
of Mar. 2, 1901.) (C. 11'[, C. M., No.2, A1J!". 21, 1913.) 

(Page 40.) 
2. For third and fourth subl1aragraphs substitute: 
Depositions may also be taken before the assem­

bling of the court, on interrogatories ancl cross-inter­
.rogatories or on reasonable notice, subject in each 
case to exceptions when read in court. 

In the case of a military or civilian witness not 
stationed or residing at or near a post, command, or 
detachment, the judge advocate will send the inter­
rogatories direct to the commanding general of the de­
partment within the territorial limits of which the 
witness resides. In the C3Re of a military or ch'ilial1 
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witness stationed or residing at or near a military 
post, command, or detachment, the judge adYocate 
will send the interrogatories direct to the commanding 
officer of the post, COillmand, or detachment, a t. or 
near which the witness may be stationed or residing, 
In each instance the interrogatories will be accom­
panied by a request that the deposition of the witness 
may be taken. Upon receipt of the request the officer 
receiYing it win take the deposition or cause it to be 
taken. The deposition will be taken without delay, 
and when taken will be sent at once direct to the 
president of the court-martial trying the case. If in 
any instance where interrogatories are receiyed by 
the commanding officer of a post, command, or de­
tachment, traYel is necessary to enable the deposition 
to be taken, a request will promptly be made on the 
proper authority for traYel orders. If more than 24 
hours will be required to communicate by letter with 
such authority, the request for traYel orders will be 
by telegraph. (G. M. G. M., No.2, Apr. 21, 1.913.) 

3. In the case of a ch'ilian witness the interroga­
tories will be accompanied by the propel' subpcenas 
and account for ciyilian witness "-nd by a request 
that the proper data be supplied in the account for 
ch'ilian witness and that the post-office address of 
the witness be giYen, so that the account may be certi­
fied by the judge adyocate and transmitted to the 
proper paymaster for payment. In the case of a 
illilitary witness subllcenas will not accompany the 
interrogatories, but the officer before whom the depo­
sition is to be taken or the officer who causes it to be 
taken will direct the witness to al1pear and depose 
at the proper time and place. (G. J1. G. M., NO.2. 
r11J1". 21, 1.913.) 

(Page 1')'.) 
1. ,Yheneyer a soldier is conyicted of an offense for 

which a discretionary punishment is authorized, the 
court will receiye eddence of pre,-ious convictions, 
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if there be any; such evdence being limited, except as 
provided in section 5, page 59, post, to previous con­
victions by courts-martial of an offense or offenses 
within one year preceding the date of any offense 
charged and during the current enlistment. General 
and special courts-martial will,after a finding of 
guilty, be opened for the purpose of ascertaining 
whether there is such evidence and, if so, of receiving 
it. These courts will consider only such evidence of 
previous convictions as is referred to them by the con­
vening authority. (See notes 1 and 2, p. 48.) (G. M. 
G. M., No.2, Apr. 21, 1913.) 

(Page 57.) 
SEC. 1. Such evidence shall be limited, except as 

provided in section 5 of this article, to previous con­
victions by court-martial of an offense 01' offenses 
within one year preceding the date of commission of 
any offense charged and during the current enlist­
ment. These cOllvictions must be proved by the rec­
ords of previous trials and convictions, or by duly 
authenticated copies of such records, or by duly au­
thenticated copies of the orders promulgating such 
trials and convictions. Charges forwarded to the 
authority competent to order a general court-martial, 
or referred to a special or a summary court-martial, 
must be accompanied by the proper evidence of pre­
vious convictions. (G. ill. G. ill., No.2, Am-. 21,1913.) 

(Page 58). 
SEC. 2. Whenever a soldier is convicted of an of­

fense for which a discretionary punishment is author­
ized, the court will receive evidence of previous con­
victions (see section 1 of this article), if there be any. 
General and special courts-martial will, after a find­
ing of guilty, be opened for the purpose of ascertain­
ing whether there is such evidence and, if so, of re­
ceiving it. (G. 111. G. ill., No.2, Apr. 21, 19.13.) 

Omit the heading of section 3, "Previous convic­
tions in connection with inferior court offenses." 
(G. M. C. M., No.2, ApI'. 2.1, 1913.) 
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Omit the heading of section 4, "Previous com-ic­
tions in connection with general court-martial 
offenses." (0. M. O. M., No.2, Apr. 21, 1913.) 
(Page 63.) 

1. Each general court-martial shall keep a complete 
and accurate record 3 of its proceedings, separate for 
each case. Each special court-martial and each sum­
mary court-martial shall keep an accurate record of 
its proceedings, separate for each case, which record 
shall contain such matter as may be required or indi­
cated in the forms prescribed for the records of such 
courts, respectively. The record of each case tried by 
a general or special court-martial will be authenti­
cated by the signf,tures of the president and the judge 
advocate. The judge advocate should affix his signa­
ture to each day's proceedings. 'Whenever, by reason 
of the death or disability of the judge advocate occur­
ring after the court has decided on the sentence, the 
record can not be authenticated by his signature, it 
must show that it has been formally approved by the 
court and must be authenticated by the signature of 
the president. The record of a general or a special 
court-martial must show that the court was organized 
as the law requires, that the prisoner was asked if he 
wished to object to any member and his answer to 
such question, and that the members of the court and 
the judge advocate were duiy sworn. (Par. 995, A. R., 
1910.) (0. M. O. .il1., No.2, Apr. 21, 1913.) 
(Page 64.) 

4. The entire proceedings of a general court-martial 
will be spread upon the record; all orders and rulings 
of the court; all motions, propositions, objections, ar­
guments. statements, etc., of the judge advocate or the 
accused; the testimony of each witness, as nearly as 
possible in his own language; in short, every feature 
of the proceedings material to a complete history of 
the case :md to a correct understanding of every point 
of the same by the reviewing authority will be re­
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corded at length. In the record of a special court­
martial statements and arguments made before the 
court will not be recorded nor will the testimony 
taken before such special courts-martial be reduced to 
writing unless directed by the authority referring the 
case to the court for trial. (Par. 976, A. R., 1910.) 
(G. M. G. ]f., No. 13, ripI'. 21, 1913.) 

7. The "statement of service" referred to on page 
19, paragraph 3, ante, will not be introduced in evi­
dence nor made a part of the record of the trial, but 
will be considered by the court and shown to the ac­
cused, with a view to its correction by the introduc­
tion of evidence should it be required. The statement 
will be forwarded with the record. (See note 1, p. 
65.) (G. M. G. M., No.2, Api'. 21, 1913.) 

(Page 66.) 
6. The power to remit 01' mitigate punishment im­

posed by a court-martial, vested in the authority who 
appointed the court or the corresponding authority 
under whose jurisdiction the sentence is being exe­
cnted, extends only to llnexecuteod portions of a sen­
tence. If the punishment be one imposed by a general 
court-martial, it may be remitted or mitigated only by 
an officer competent to order a general conrt-martial 
and under whose jurisdiction the sentence is being ex­
ecutlXl. The fact that a soldier has been dishonorably 
discharged through his sentence does not affect this 
power. An application for clemency in case of a pris­
oner sentenced to confinement in a penitentiary, or in 
the United States Military Prison or any branch 
thereof, will be forwarded to 'l'he Adjutant General 
of the Army for the action of the Secretary of ,Val' 
and the President. A military prisoner sentenced to 
confinement in a penitentiary, or in the United States 
JHilitary Prison or any branch thereof, will, so far as 
concerns the exercise of clemency, be considered to 
have passed beyond the jurisdiction of a department 
commander from the date of the approval of his sen­
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tence, without regard to the fact of his being tempo­
rarily retained within the command of the department 
commancler pending transfer to a penitentiary, or the 
United States Military Prison or any branch thereof. 
The power to commute sentences imposed by military 
tribunals, not being vested in military commanders, 
can be exercised by the President only. (Par. 9f>R, 
A. R., UllO.) (a. ilf. a. cl1., NO.2. Apr. 21, 1913.) 

(Page 69.) 
1G. Trials by general courts-martial, including so 

much of the proceedings as will giYethe charges and 
specifications, the pleas, findings, and sentence, and 
the action and remarks of the reviewing authority, 
will be announced in general orders issued from the 
,Yar Department or in general court-martial orders 
from the headquarters of territorial departments. If 
the charges contain matter which for any reason is 
unfit for publication. such matter will be omitted from 
the order, but a copy thereof will be promptly fur­
nished by the reviewing authority to the conunanding 
officer of the post at which the officer or soldier is 
confined, to be included with the papers required by 
paragraph 953 to be sent to the commanding officer of 
the post or military prison where the sentence of con­
finement is to be executed. (Par. 1000. A. R., 1910.) 
(a. M. a. ill., No.2, Apr. 21, 1913.)
 

(Page 71.)
 
4. Prisoners will be forwarded from places of trial 

to places at which they are sentenced to sen-e con­
finement only on orders of department commanders or 
higher authority. The strength of guards to accom­
pany them will be limited to the necessities of safe 
de!iyery. Orders detailing guards in charge of mili­
tary prisoners will proYide for the return journey of 
the guard 1Ind for commutation of rations, when such 
commutation is necessary. The commanding officer 
of a post from which a prisoner is transferred wili 
send. under seal, to the comm1lnding officer of the 



254 CHANGES. 

post or prison to which the prisoner is transferred, 
the following papers in his case, yiz: Descriptiye list, 
orders promnlgating and moclifying sentences, state­
ment of conduct while under sentence to date of 
transfer, and a list of clothing in possession of the 
prisoner when forwarded! In the case of a general 
prisoner the commanding officer will send the dis­
charge papers of the prisoner, together with all the 
other papers hereinbefore described, except the de­
scriptive list; in lieu of that list the commanding 
officer will send a certified copy of the prisoner's rec­
ord as recorded' on the form furnished by The Adju­
tant General's Department for keeping such records. 
(Par. 953, A. R., 1910.) (C. M. C. M., No.2, Apr. 21, 
1913.) 

5. All serviceable clothing and blankets which are 
the property of a prisoner will accompany him to the 
post designated for his confinement, and will be fully 
itemized on the clothing list mentioned in the preced­
ing paragraph. The gua'rd in charge of the prisoner 
during transfer will be furnished with a duplicate 
of this list and will be held responsible for the deliv­
ery, with the prisoner, of all articles itemized therein. 
(Par. 954, A. R., 1910.) (C. M. C. M., No.2, Apr. 21, 
1913.) 

(Page 74.) 
2. Should a writ of babeas corpus issued by a State 

court or judge be served upon an Army officer, com­
manding him to produce an enlisted man or a gen­
eral prisoner, and show cause for his detention, the 
officer will decline to produce in court the body of the 
person named in the writ, but will make respectful 
return 1 in writing to the effect that 'the man is a duly 
enlisted soldier of the "CnitedStates or a general 
prisoner under sentence of court-martial, as the case 
may be, and that the Supreme Court of the United 
States has decided that a magistrate or court of a 
State has no jurisdiction in such n case. (Par. 1015, 
A. R., 1910.) (C. M. C. M., No.2, A.pr. 21,1913.) 
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(Pane 75.) 
1. The Judge Advocate General revises and is the 

·custodian of the records of all general courts-martial. 
courts of inquiry, and military commissions. 

The original proceedings of all general conrts­
martial. courts of inquiry, and military commissions, 
with the decisions and orders of the reviewing au­
thorities made thereon, and the proceedings of all gen­
eral courts-martial, courts of inquiry. and military 
commissions which require the confirmation of the 
President, but which have not been appointed by him. 
will be forwarded, after having been finally acted 
upon by the appointing authority, or his successor in 
command, directly to the Judge Advocate General. 
One copy of the order promulgating the action of the 
court and a copy of every subsequent order affecting 
the case will be forwarded to the Judge Advocate Gen­
eral with the record of each case. When more than 
one case is embraced in a single order, a sufficient 
number of copies will be forwarded to enable one to 
be filed with each record. The proceedings of all 
courts and military commissions appointed by the 
President will be sent directly to the Secretary or 
War. (Pars. 930, 932, A. R., 1910.) (C. M. C. M., No. 
2, Apr. 21, 1913.) 

(Pane 76.) 
4. Judge advocates of departments are the custo­

dians of the reports of cases tried by summary courts 
and of all records of proceedings of special courts­
martial. (Par. 998, A. R., 1910.) (C. M. C. M., No.2. 
Apr. 21, 1913.) 

5. Post and other commanders will, on the last day 
of each month, make a report to the department head­
quarters of the number of cases determined by sum­
mary court during the month, setting forth the 
offenses committed and the penalties awarded." (C. 
M. C. M .• No.2, A.pr. 21, 1913.) 
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(Page 77.) 
6. After having been finDJly acted upon by the officer 

appointing the court or by the officer commanding for 
the time being, the record of each trial by special 
court-martial, and monthly reports of cases tried by 
summary courts will be transmitted without delay to 
department headquarters, there to be filed in the 
office of the judge advocate of the department for a 
period of two years, at the end of which time such 
records and reports may be destroyed.' (Par. 998, 
A. R., 1910.) (G. M. G. M., No.2, Apr. 21, 1913.) 

(Page "S.) 
Omit pages 78 to 85, inclusive, ancI substitute there­

for the ,following: 

SPECIAL COURTS-MARTIAL. 

(See act of Mar. 2, 1913.) 

1. Special courts-martial may consist of any number 
of officers from three to five, inclusive, ::1ll~1 a judge 
advocate. The remarks regarding the eli~ibility of 
officers for court-martial duty on page 11, naragraphs 
1 to 3, ante, apply also to special courts-martial. 
When for any cause a special court-martial is reduced 
below the minimum, three, it can transact no other 
business than to direct the judge advocate to report 
that fact and the status of the trial to the 'convening 
lnithority' and to adjourn to await further orders. In 
StIch a case if no evidence has been 11resented to the 
court new members may be added, but if evidence has 
been presented the court will be dissolved and a new 
one appointed. (G. 111. G. 111., No.2, Apr. 21, 1.9.13.) 

2. The commanding officer of a district, garrison, 
fort, camp, or other vlace where troo11s are on duty, 
and the commanding officer of a brigade, regiment, 
detached battalion, or other detached command, may 
appoint special courts-martial for his command; but 
such special courts-martial may in any case be ap­
pointed by suverior authority when by the latter 
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deemed desirable. and no officer shall be eligible to sit 
as a member of such court when he is the accuser or 
a witness for the prosecution. (Act of :\Iar. 2. 1913.) 
(C. 111. C. ell.. No.2, Apr. 21, 191.'3.) 

3. Special courts-martial shall haye I)OWer to try 
any person subject to military law, except an officer, 
for any crime or offense not capital made punishable 
by the Articles of 'Val': Prorided, That the President 
may by regulations. which he may modify from time 
to time, excellt from the jurisdiction of Sl)ecial courts­
martial any class or classes of persons subject to mili­
tary law. (Act of Mal'. 2, 1913.) 

A special court-martial shall not try candidates for 
promotion. (Sec. II, p. 15, l\1. C. 1\1.) (C. M. C. M .. 
No.2, ApI'. 21, 191.'3.) 

4. Special courts-martial shall haye power to ad­
judge punishment not to exceed confinement at hard 
labor for six months or foreiture of six months' pay. 
or both, and in addition thereto reduction to the ranks 
in the cases of noncommissioned officers, and reduc­
tion in classification in the cases of first-class priYates. 
(Act of'l\lar. 2, 1913.) (C. ill. C. M., No.2, Apr. 21, 
1913.) 

5. The order conYening a special court-martial, the 
charges submitted for trial thereby. the llrocedure be­
fore the court. and the record will be similar to the 
order, the charges, the procedure, and the record, 
respectively, in the case of a general court-martial, 
except that as to the procedure and the record in 
trials by special court-martial, the statements and 
arguments made before the court will not be recorded. 
nor will the testimony taken before such special 
courts-martial be reduced to writing unless directed 
by the authority referring the case to the court for 
trial. (Pal'. 976, A. R., 1910.) (C. M. C. ill., No.2, 
A.pr. 21, 1913.) 

6..Each special court-martial shall keep an accurate 
record of its proceedings separate for each case, which 

65060 0 -14-17 
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record shall contain such matter as may be required 
or indicated in the form prescribed for the record of a 
special court-martial. The record of each case tried 
will be authenticated by the signatures of the presi­
dent and the judge 'ldvocate. A judge advocate should 
affix his signature to each day's proceedings. When­
ever, by reason of the death or disability of the judge 
advocate occurring after the court has decided on the 
sentence, the record can not be authenticated by his 
signature, it must show that it has been formally 
approved by the court, and must be authenticated by 
the signature of the president. (Par. 995, A. R., 
1910.) (0. M. O. M., No.2, Apr. 21, 1913.) 

THE SUMMARY COURT-MARTIAL. 

(See act of Mar. 2, 1913.) 

1. A summary court-martial shall consist of one 
officer. (0. M. O. M., No.2, Apr. 21, 1913.) 

2. The commanding officer of a garrison, fort, camp. 
or other place where troops are on duty, and the com­
manding officer of a regiment, detached battalion, de­
tached company, or other detachment may' appoint 
summary courts-martial for his command; but such 
summary courts-martial may in any case be appointed 
by superior authority when by the latter deemed de­
sirable: Provided, That when but one officer is pres­
ent with a command he shall be the summary court­
martial of that command and shall head and de­
termine cases brought before him. (Act of Mar. 2. 
]913.) (0. ]]1. O. M., No.2, Apr. 21, 1913.) 

3. When more than one officer is present with a 
command the COlllmanding officer should not designate 
himself as the summary court. When but one officer 
is present with a command; no order appointing the 
court will be issued, but the officer will enter on the 
record that he is the "only officer present with the 
command." (0. 1J1. O. M., No.2, Apr. 21, 1913.) 



CHANGES. 259 

4. Summary courts-martial shall have power to try 
any soldier, except one who is holding the privileges 
of a certificate of eligibility to promotion, for any 
crime or offense not capital made punishable by the 
Articles of 'Val': Provided, That noncommissioned 
officers shall not, if they object thereto, be brought 
to trial before a summary court-martial without the 
authority of the officer competent to bring them to 
trial before a general court-martial. (Act of i\ft1l'. 2. 
1913.) 

Summary courts-martial may also try general pris-­
oners for like offenses. (Sec. '5, Act of June 18, 1898.) 
(C. M. C. M., No.2, Apr. 21, 1913.) 

5. 'l'he accused has no right to object to trial by 
summary court except as provided in the preceding 
paragraph, nor does the law require that when the 
trial officer is the accuser the case shall be tried by 
another court. (C. M. C. AI., No.2, Al)r. 21, 1913.) 

6. Summary courts-martial shall have power'to ad­
judge punishment not to exceed confinement at hard 
labor for three months or forfeiture of three months' 
pay, or both, and in addition thereto reduction to the 
ranks in the cases of noncommissioned officers and re­
duction in classification in the cases of first-class pri­
vates: Provided, That when the summary court officer 
is also the commanding officer no sentence of such 
summary court-martial adjudging confinement at hard 
labor or forfeiture of pay, or both, for a period in ex­
cess of one month shall be carried into execution 
until the same shall have been approved by superior 
authority. (Act of Mar. 2, 1913.) (C. ill. C. M., No. 
2, Apr. 21, 1913.) 

7. Summary courts have power to administer oaths; 
to hear and determine cases; and, when satisfied of 
the guilt of an accused party, to adjudge the punish­
ment to be inflicted. (See Act of July 27, 1892.) 
(C. M. C. M., No.2, Apr. 21, 1913.) 

8. The accused will be arraigned and allowed to 
plead, according to court-martial practice. When the 
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accused pleads not guilty, witnesses will be sworn 
and evidence received, the accused being permitted to 
testify in his own behalf and mflke a statement, but 
the evidence and statement will not be recorded. The 
summary court, as soon as the trial is conclncled. will 
record its findings and sentence in the summary court 
record and submit it to the officer appointing thc 
court, who will record thereon his approval or disap­
proval, in part or in whole, with date and signature. 
'1'he findings and sentence of every trial by summary 
court, after having been signed by the summary courL 
officer, must be approved or disapproved, in whole or 
in part, and signed by the commanding officer as sucll. 
even though the latter be the only officer present with 
the command and sit as summary court. No other 
records of the proceedings will be kept, anrl such 
trials will not be published in orders. (Par. 972. A. 
R.,1910.) (0. M. O. M., No.2, Apr. 21, 1913.) 

9. Charges submitted for trial by a summary court 
will be accompanied by the certified copies of previous 
convictions on file with the company records, which 
copies will be returned to the company records imme­
diately after trial. If this evidence is not submitted. 
the summary court may take jurlicial notice of an~' 

such evidence which the summary court recol'll con­
tains. Whenever in determining on its sentence. a 
summary court shall take into consideration previous 
convictions, a note of the number of such previous 
convictions will be made on the summary court record. 
(Par. 971, A. R., 1010.) (0. M. O. M., No.2, ApT. 21. 

1913.) 
10. A summary court record shall be kept at the 

headquarters of each post and other command having 
a summary court, in which shall be entered a record' 
of all cases heard and determined, and the action had 
thereon. The commanding officer authorized to al)­
prove the sentences of summary courts and SUI)erior 
authority have power to remit or mitigate the same. 
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(Act of June 18,1898.) (G. M. G. M., No.. 2, A1J!". 21, 
1913.) 

11. The charges for offenses cognizable by summary 
courts will be laid before the proper commander, who, 
if he thinks the accused should be tried by a summary 
court, will cause him to be brought before such court. 
(Par. 972, A. R, 1910.) (G. .ill. G. M., No. 2, A1J!". 21, 
1913.) 

12. The summary court will be opened at a stated 
hour every day except Sunday for the trial of such 
cases as may properly be brought before it. Trials 
will be had on Sunday only when the exigencies of 
the service make it necessary. (Pnr. 975, A. R. 1910.) 
(G. M. G. M., No.2, AI)I". 21, 1913.) 

13. Commanding officers will furnish company and 
other commanders with copies of the summary court 
record relating to men of their commands. said copies 
to be certified to be true copies by the commanding 
officer or his adjutant. (Par. 972, A. R, 1910.) (G. 
M. G. .il1., No.2, Apr. 21, 1913.) 

14. The name of each officer at a post ,,-ho has acted 
as a summn ry court will be reported on the post re­
turn with dates. (G. M. G. JI., No. 2, .'ljJr. 21, 1913.) 

(Page	 11/.) 
Omit the Seventy-second Article of '''ar. (G. M. 

G. M., No.2, ApI". 21, 1913.) 

(Page 118.) 
Omit the Seventy-third and Seventy-fifth Articles 

of War. (G. M. G. 31., No.2, Apr. 21, HI/3.)
 

(Page 119.)
 
Omit the Eigilty-first. Eighty-second. nnd Eighty­

third Articles of Wnr. (C. Jr. G. :11., ;'\"0. 2, A.pr. 21, 
1913.) 

(Page 129.) 
Omit the first section of tile "Act Establishing the 

Summary Court." (G. M. C. M., No.2, .-l)!r. 21, 
1913.) 
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(Page 132.) 
Omit section 4, of "An Act to Prevent the Failure 

of :Military Justice." (C. M. C. M., No.2. Apr. 21, 
1.913. ) 

(Page 161.) 
In the notes of instructions on back of form for the 

record of trial by summary court, in the third parn­
graph, beginning, "Charges will be accompnnied by 
the certified copies, etc.," omit the sentence, "If the 
charges be referred to a garrison or regimental court­
martial (this form being used as a charge sheet), the 
copies of previous convictions will accompany them. 
but will be returned to the company records im­
mediately after trial." In the next sentence, second 
line, substitute "or special" before "court-martinl." 
For fourth parngrnph substitute: When the summary 
court officer' is. also the commanding officer, no sen­
tence of such summary court ndjudging confinement 
at hard labor or forfeiture of pay, or both, for 11 

period in excess of one month, shall be cnrried into 
execution until the same shall have been approved by 
superior authority, but the findings and sentence of 
every trial by summary court, after having been 
Rigned by the summary court officer, must be approverl 
or disapproved, in whole or in part, nnd signed by the 
commanding officer as SUCh, even though the latter 
be the only officer present with the command and sit 
as summary court. (Par. 072. A. R., 1910.) (C. M. 
C. M., No.2, A.pr. 21, 1913.) 

(Page 162.) 
Under "Instructions" for monthly report of sum­

. mary court cases, omit sentence, "At recruit depots 
and recruiting stations and other places exempted 
from the jurisdiction of commanders of territorial 
divlsions and departments the reports will be for­
warded directly to The Adjutant General of the 
Army." (Pars. 189, 998, A. R., 1910.) (C. M. C. M., 
No.2, Apr. 21, 1913.) . 
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Beginning at " Record of a Garrison Conrt-nlartial " 
omit to include page 165, and substitute therefor the 
following: 

RECORD OF A SPECIAL COURT-MARTIAL. 

Case ---. . Accused -----­
Proceedings of a special court-martial com-ened at 

--.-, pursuant to the following order: 

--- Orders} 
No. - ,191-. 

A special c.ourt-martial is appointed to meet at 
---, at --- -. 1\1., on ---, 191-, or as soon 
thereafter as practicable, for the trial of such per­
sons as may be properly brought before it: 
DetB.i1 for the court: 

------, Judge Advocate. 
By order of ------: 

-----, 191-. 
The court met pursuant to the foregoing order at 

--- o'clock, -.1\1. 

Present: 
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Absent: 

The conrt then proceeded to the trial of -----. 
who, having been brought before the court, stated that 
he did not desire counsel introduced as 
counseL 

The order convening the court and the order or 
orders modifying the detail were read to the ac­
cused, and he was asked if he objected to being tried 
by any member present named therein, to which he· 
replied 

'fhe accused was asked if he objected to aily other 
member present, to which he replied in the negative. 

The members of the COUl't and the judge advocate 
were then duiy sworn. 

The accused was then arraigned upon the following 
charge and Sl1ecification: 

To which the accused pleaded : 

The following-named persons were duly sworn ann 
testified as witnesses for the prosecution: 

The following-named persons were duly sworn and 
testified as witnesses for the defense: 



------------------------ ---------

------------

CHANGES. 

The accused stated thilt he had no --- testimony 
to offer, and no statement to make but made a state­
ment to the court. 

The accused, his counsel, and the judge advocate 
then withdrew, and the court was closed and finds 
the accused. 

The judge advocate, the accused, and his counsel 
were then recalled, and -the court opened; and the 
judge a(lYocnte stated that he had no evidence of 
previous convictions to submit. rea(l the evidence 
of --- pre-dous convictions. 

The judge advocate, the accused, and his counsel 
then withdrew, and the court was closed and sentences 
him 

The judge advocate was then recalled. and the 
court, at --- o'clock, -. ;\1., --------­

President. 

Judge Ad-wefl/e_ 
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REMARKS ON THE RECORD. 

1. Strike out unnecessal:y words wherever found. 
2. If at any time prior to the findings a question 

arises as to whether any member of the court is the 
accuser in the case, the record will show that fact 
and the action of the .court in respect thereof. (See 
par. 4, p. 29, ;\Ianual for Oourts-Uartial, as amended.) 

3. Should any member of the court be called as a 
witness for the prosecution, he will, before qualifying 
as a witness, be excused from further duty as a 
member, and the record will show that he was so 
excused. (C. M. C. M., No.2, Apr. 21, 1913.) 

[2028324, A. G. 0.] 

(Pn{1e 175.) 

In the forl11 for "Interrogatories and Deposition," 
5th line, after" general" insert" (or special)';" 14th 
line, omit" the convening authority," and leave the 
space blank. (a. M. a. M., No.2, Apr. 21, 1913.) 

(Page 176.) 
After "general," in the 5th line of the order desig­

nating the person to take the deposition, insert "( or 
special)'." (C. M. a. M., No.2, Apr. 21, 1913.) 

II. The following changes in notes at the bottom of 
pages in the Manual are made necessary by the above 
changes: 

Note 1, p. 12.-Should read: Act of March 2, 1913. 
"The decision of the appointing authority as to the 
number of members of a general or a special court­
martial is conclusive." (Par. 959, A. R., 1910.) (C. 
M. C. M., No.2, Apr. 21,1913.) 

Note 1, p. 13.-Seventy-second Article of War. 
Should read: Act of March 2; 1913. (a. M. a. M., No. 
2, A1JT. 21, 1913.) 

Note 2, p. 13.-Seventy-third Article of War. 
Should read: Act of March 2, 1913. (a. M. a. M., 
No.2, Apr. 21, 1913.) 
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Note 4, p. 13.-Paragraph 193, Army Regulations, 
should read: Par. 195, A. R., 1910. (a. 111. a. 111., No. 
2, Apr. 21, 191."1.) 

Note 1, p. 14.-Should read: See Dig. Ops., J. A. G., 
1912, p. 168, C, and notes. Paragraph 970, Army 
Regulations, 1910, proyides: "When offenses against 
the peace and good order of civil communities are 
committed by persons subject to military law and 
such offenses are cognizable by courts-martial. the 
proper military authorities will be prompt in the pre­
ferring of charges and the arraignment of offenders. 
having due regard for arrangements eXisting for the 
purpose of securing between the authorities of the 
two jurisdictions, ciYil and military. mutual aid and 
cooperation in the administration of justice. In such 
cases, if, after charges are preferred, the officer com­
petent to order trial by the propel' court-martial 
deems it inadvisable to bring the case to trial, he 
will forward the charges with his yiews thereon to 
The Adjutant General of the Army. (a. M. a. M., 
No.2, :1]J1". 21, 1913.) 

Note 7, p. 15.-Should read: Act of :\Inrch 2. 1913 
(a. M. a. M., No.2, ApI". 21, 191."1.) 

Note 10, p. 15.-Should read: They lUl\"e concurrent 
jurisdiction with special courts-martial in time of war 
oyer the persons mentioned in the Sixty-third Article 
of War. (C. jJ1. a. Jl .. :Yo. 2, Apr. 21, 1.'US.) 

Note 11, p. 15.-Should read: Paragraph 974, Army 
Regulations, 1910, prescribes that noncommissioned 
officers shnll not, if they object thereto, be brought to 
trial before summary courts without the authority of 
the officer cOI1l11etent to order their trial by general 
court-martial. See, also, Act of :\Iarch 2, 1913. 
(a. JI. a. M., No.2, Apr. 21, 1913.) 

Note 1, p. 26."'--Should read: Paragraph 977, Army 
Regulations, 1910. This privilege of being repre­
sented by counsel does not apply to cases before sum­
mary courts. (a. Jl. a. M .. No.2, ApI". 21. 1913.) 
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Note 2, p. 29 (added) .-Act of March 2, 1913. (a. M. 
a. .il1., No.2, Apr. 21, 1913.) 

Note 2, p. -i/.-Should read: By "preYious convic­
tion" is meant a conyiction where the sentence has 
been approyed by competent authority. (a. M. a. M., 
No.2, Apr. 21, .1913.) 

[2028324, A. G. 0.] 

By ORDER OF THE SECRETARY OF 'WAR : 

W. W. WO'I.'HERSPOON, 
Major General, Acting Chief of Staff 

OFFICIAL:
 

GEO. ANDREWS,
 
The Acljtttant Genel·a!. 



MANUAL FOR COURtS-MARTIAL. 

CHANGES} WAR DEP.....R1\\IE:.\TT. 
:1'\0.3. 'WASHINGTON, March 31, 1914. 

Paragraph 15, linder the heading" Retiring Boards." 
page 94, Manual for Courts-:Uartial (corredell to Au­
gnst, 1910), is changell to read as fo11o,v,,: 

15. Two medical officers. not members of the retir ­
ing board. will be designated under instructions from 
the iVaI' Department, to make the physical examina­
tion of the officer ordered before the board, and will 
be directed to report to the board as witnesses. Each 
of these medical officers will submit to the board a 
report in writing, giving the resnlt of his examination 
of the officer ordered before the board, anel will sub­
sequently be ca11e<l as a witness and interrogated by 
the board. l'he nature, causes, and permanency of 
any disability, and the degree of any incapacity for 
active sen-ice found to exist will be stated in the 
written report of the physical examination and made 
the subject of inquiry when the examining medical 
officer is before the board as a witness. While evi­
elence as to the physical condition of the officer before 
the board will ordinarily be furnished otherwise than 
by the medical members of the board, the foregoing 
pro,'isions will not be construed so as to prevent a 
ph3'sical examination of the officer being examined by 
the board b3' the medical members thereof, if the 
board so directs, nor to prevent any medical or other 
member of the board from giving testimony before the 
board. i"hether any disallility that may be found to 
exist is an incident of the sen-ice is a qnestion for the 
board to determine upon tbe facts. (C . .lI. C. JI., No. 
3.	 Mar. 3.1. 19.14.)
 

[2139372, A. G. 0.1
 
By ORDER OF THE SECRETARY OF iYAR: 

LEO:.\T,\TID WOOD. 
.lIajor General, Chict at Staff. 

OFFICIAL: 

GEO. ANDREWS. 
The Adjutant General. 

2G9 



MANUAL FOR COURTS-MARTIAL. 

CHANGES} WAR DEPARTl\:IEI\T, 
No. 4. WASHINGTON, September 24., 1914. 

1. Paragraphs 11 (lJage 50) and 12 (page 69), Man­
ual for Courts-Martial. 1910, are changed as follows: 

(Pafle 50.) 
11. "If a soldier be brought to trial under a charge. 

of desertion and acquitted, or convicted Of absence 
without leave only, any amount paid as a reward for 
his arrest will not be stopped against his PaY."· (C. 

M. a. M., No.4, Sept. 24, 1.914.) 

(Page 69.) 
12. Rescindecl. (a. M. a. M., No.4, Sept. 24, 1914.) 
II. Note 1), at bottom of page 50, Manual for Courts-

MartinI, 1910, is changed to read asfoliows: 
• Par. 128, A. R. 
(a. M. a. 111:., No.4, Sept. 24, 1914·) 

III. The Executive order, prescribing limits of pun­
ishment, pages 52-60, Manual for Courts-l\fartial, 
1910, is rescinded, and the Executive order of Septem­
ber 5, 1914, published in Paragraph I. General Orders. 
No. 70, War Department, 1914, is substitnted therefor. 
(a.	 JlI. a. M., No.4, Sept. 2'1, 1914.)
 

[2200240, A. G. 0.]
 

By ORDER OF THE SECRETARY OF WAR: 

W. W. WOTHERSPOON, 
Major General, ahief Of Staff. 

OFFICIAL: 
H. P. McCAIN, 

The	 Adjlttal1t General. 
270 

o 
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GENERAL ORDERS,} WAR DEPARTMENT, 

No. 70. WASHIXGTON, September 23,1914.Q 

I. _The following Executive order is published for the informa­
tion and guidance of all concerned: 

THE WHITE BOuSE, September 6, 1914. 

Under authority of the act of Congress approved Septemher 27, 1890 (26 Stat., 
491), the following limits of puni~hment of enlisted men aad general prisoners are 
established: 

ARTICLE I. 

SECTION 1. In all cases of desertion the sentence nea,. include dishonorable dis­
charge and forfeHllre of all pay and allowances due and t.o become due. 

SBC. 2. Subject to the modifications authorized in para/;raph 3 of this section, 
the limit of the term of confinement (at hard labor) for desertion shall be as follows: 

1. In case of SlIrrender: 
(a.) When the deserter surrenders himseli after an absence of not more than 

30 Jays, 1 year. 
(t) When the surrender is made after an absence of more than 30 days, 18 months. 
2. In case of apprehension: 
(G) When at the tima of desertion the deserter shall not han been more thar: 

6 m0nths in the service, 18 monlLs. 
(b) When he shallltave been more than 6 months in the service, 2} years. 
3. The foregoing limitations are subject to the modification that the plUlishment 

for desertion when joined in by two or more soluiers in the execution of a con­
spiracy, or for desertion in the presence of ail outbreak of Indians or of an lilllawful 
assemblage which the troops may be opposing, shall not exceed dishonorable dis­
charge, forfeiture of all pay and allo"'unces due and to become due, and confine­
lnent at hard labor for five. years. 

,\RTICLE II. 

Except as otherwi,e indicated herein, punishments for the offenses hereinafter 
described shoji not exeeed the limits prescribed in the foIlo'Ying table: 

OITenE;es. Punishment. 

n~DER THE 17TH ARTiCLE 01<' 'VAR. 

Through negJcct lo;~ing or spoiling 
horse or arms or aCc0uterrnents or 
clo t.hing) or items belonging to 
any two or 1110re of said dnsses-

When the -,'olue of th e property
lost or spoiled is SaO or less. 

Confinement at hard labor for 3 months, and 
forfeiture of L\\"o-tl;irds of hi.s pal' per month 
for a like per-ioel. 

When the value of the property Confinement at hard labor for 6 months, and 
lost or spoiled exceeds saO. I forfeiture of two-thirds of his pay per month 

for a like period. 
61430°-14----1 
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Offenses. 

UNDER THE 17TH ARTICLE OF WAR­
continued. 

Selling horse or arms or accouter­
menls or clothing, or items 
~~f~~l~~;~~any two or more of 

Wheu the value of the property
sold is $50 or less. 

When the value of the property
sold exceeds S50. 

UNDER 20TH ARTICLE OF ·WAR. 

Behaving himself with disrespect
toward his cornnlanding alIicer. 

UNDER 32D ARTICLE OF WAR. 

Absellce without leave for-
Not more than 30 days . 

More than 30 days . 

UNDER 33D ARTICLE OF 'VAR . 

.Failure to repair at the time fixed 
to the plac" appointed for-

Reveille roll call 
Retreat roll calL............... 
11 p. m. hlspection . 
Assembly of guard detail.. . 
Guard mOW1ting (by musician). 
Assembly of fatigue detaiL . 
I'arade __ __ 
Inspection __ . 
Muster. __ 
Target practice .. __ . _ . 
Drill_ __ 
Stable duty _ _ _ 
Athletic exercises _. __ 
School. _ _. __ 
Assembly for illa-reh (including 

ehang-e ofstation) ,maneuYer, 
or detached service. 

Leadng without permission the 
placc appointed for-

Assembly of guard detail ..... _ 
Guo... d lllounting (by musician)

~~~~d~.l:: ~.f.f.~L.i~.~e~e:al.l::::::I
 

Punishment. 

Dishonorable discharge, forfeiture of all pay
aud allowances due and to become due, and 
confinement at hard labor for 1 year.

Dishonorabie discharge, forfeiture of all pay
and allowances due and to become due, anJ 
confinement at hard labor for 5 years. 

Confmement at hard labor for 6 months, and 
forfeiture oftwo-thirds ofhis pay per month 
for a like period. 

Confrnement at hard labor for 3 days and for­
feitme of 2 days' pay for each day or frac­
tion of a day of absence. 

Dishonorable discharge, forfeitm6 of all pay
and allowances due and to become due, and 
confinement at hard labor for 6 months. 

} 
Forfeiture of 1 day's pa,y. 

Forfeiture of 2 days' pay. 

Forfeiture of 2 days' pay for each day or frac­
tion of a day of the lnurch, maneuver, or 
detached service not participated in as a 
result of the failure to report; but not to 
exceed a forfeiture of two-thirds of his pay 
per month for two months. 

I 

Inspection .
 
Muster _ __ Forfeiture of 3 days' pay.

Target practice _ _
 
DrilL __ .. _.. __ .
 
Stal:1e duty __ .
 
Athletic exercises .. __ .. __ . 
School. _ . 
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Offenses. 

UNDER 33D ARTICLE OF -WAR-con-I 
Leaving witbout permission tha 

place appointed for-Continued. 

March (including change ofsta­
tion) I maneuver, or detached 
service. 

UNDETI. 38TH ARTICLE OIt' 'VAR. 

Found drunk-
On guard _.. _.. , _ _.. 

On duty as head COOk•••••••... \
On extra Ot specml duty .. _ 
At formatwn of company for 

drill or on dnll. 
A t target pI actlce ..... _... , .. , 
At formatIon of company for 

parade or on parade.
At inspection and muster. __ .. ' 
At weekly or monthly inspec­

tion. 
At inspection of guard detail or 

at guard mounting. 
At staille duty .. , _ __ _ 
On fatigue _.. __ 

U~DER 40,:n ARTICLE OF \VAR. 

Quitting guard ,. _.. 

UNDER 51ST ARTICLE OF WAR. 

Advising or persuading soldier to 
desert. 

t;~DER OOTII ARTICLE 01.<' ·WAR. 

"'hen the amount invob:ed is 850 
or less. 

\Vhen the amonnt inYolYed ex­
ceeds S50. 

UNDER \l2D ARTICLE OF WAR. 

Assault .... ... __ ... ... _.. 

AJsault and hattery.. __ ., __ .. __ .. , 

Forfeiture of 3 da,'s' pal' for ea~h day or frac­
tion of a day of the march, maneu\"er, or 
detached ~en-ice not participated in as a 
result of the unauthorized departure, hut 
not to exceed a forfei'ure of two-thirds of 
his pal' per month for 2 months. 

ConGnement at hard lahor for G months and 
forf~lt.ureof t-.vo-t.hirds of his pal' per month 
for a like period. 

F "t f 20 d .,
'or,el ure Q aJ spay. 

ConfInemfnt at hard Iabo!' for fi months, and 
forfeiture of t.wo-thirds of his pal' per month 
for a like period. 

Dishonorable discharge, forfeiture of all pay 
and allowances clue and to become due, and 
eonGnement at !lard lahar for 1 year. 

Do. 

Dishonorable discharge, forfeiture of all pay 
and allowances due and to become due, and 
confinementnt hard labor for 5 years. 

ConGnement at hard labor for 3 months and 
forfeit.ure of two-thirds of his pay per
month fOi a like period. 

ConGnement at hard lahor for 6 months and 
forfeiture of t'.vo·thirds of his pay per 
month for a like period. 
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Offenses. Punishment. 

UNDER 62D ARTICLE OF ·WAR-con. 

AS$ault­
\Vith a dangerous weapon, in­

strument, or other thing. 

With a dangerous weapon, in­
strument, or other thing,
with intent to do bodily
harm. 

With intent to commit any
felony except murder or rape. 

With intent to commit murder 
or rape. 

Breach of arrest.. __ _ _.. ' 

Burglary_ .. _.... _.. _.... _.. _... _. _. 

Disobedience of orders involving
willful defiance of the authority of 
a noncommissioned officer in the 
execution of his office, or of a 
sentinel in the execution of his 
duty. . 

Disrespect to a sentinel.. __ ..... __ .. 

Drunkenness_._ •.... _ __ , 
False official statement or report

lmowingly made to superior by-
Noncommissioned officer . 

Any other enlisted man..... __ . 

Forgery or uttering forged instru­
ment. 

Fraudulent enlistment--· 
Procured by false representa­

tions or concealment of a 
fact in regard to a prior enlist­
Inent or dhcharge, or in 
regard to conviction of a civil 
or military otIense. 

Other cases of. .. __ . 

Indecent exposure of person, or 
comnlitting nuisance. 

Dishonorable discharge, forfeiture of all pay
and allowances due and to become due, 
and confmement at hard labor for 2 vears. 

Dishonorable discharge, forfeiture of all pay
and allowances duo and to become due, 
and confinement at hard labor for Ii years. 

Dishonorable discharge, forfeiture of all pay
and allowances due and to become due, and 
confinement at hard labor for 10 years.

DisllOnora.ble discharge, fcrfciture of all pay
and allowances due and to become due, and 
confinement at hard labor for 20 years.

Confinement at hard labor for 1 month and 
forfeiture of two-thirds of his pay for a 
lil,e period.

Dishonorable discharge, forfeiture of all pay 
and allowances due and to become due, and 
confinement at hard labor for 10 years.

Confinement at hard labor for 6 months and 
forfeiture of two-thirds of his pay per month 
for a like period. 

Confinement at hard labor for 1 month and 
forfeiture of two-thirds of his pay for a like 
period.

Forfeiture of 15 days' pay. 

Confinement at hard labor for 3 months and 
forfeiture of two-thirds of his pay per month 
for a like period.

Confmement at hard labor for 1 month and 
forfeiture of two-thirds of his pay per month 
for a lil,e period. . 

Dishonorable discharge, forfeiture of all pay
and allowances due and to become due, ancl 
confinemElnt at hard labor for 5 years. 

Dishonorable discharge, farfeitme of all pay
and allowances due and to become due, 
and confinement at hard labor for 1 year. 

Dbhonorable dischar~e, forfeiture of all pay
and allowances due and to become due, 
and confmement at hard labor for 6 
months. 

Confmement at hard labor for 3 months, and 
forfeiture of two· thirds of his pay per
month for a like period. 
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OfIenses. 

UNDER 62D ARTICLE OF ·WAR-con. 

Introducing intoxicating liquor 
into post, camp, or qllarters­

For personal C'onsumptioll .. 
For sale . 

Larcenv or embezzlement-
When thc value ofthc propcrty

stolen or embezzled is S50 or 
less. 

When the value of the property
stolen or cmbezzled excceds 
S50. 

Loaning money, either as principal 
or agent, at usurious f:1tes of in­
terest, to others in the military 
sen"ice. 

Losing or spoiling articles of equip­
merit through neglect-

When the value of the property
lost or spoiled is S50 or less. 

When the value of the property 
lost or spoiled exceeds S50. 

Manslaughter­
Involuntary-in the commis­

sion of an nnla,,-ful act not 
amounting to a felony, or in 
the commission of a lawful net 
which might prodllce death 
in an unlawful manner, or 
without due caution and cir­
cumspectioll.

Voluntary-npon a sudden 
quarrel or heat of passion. 

Military prisoner in custody after 
dishonorable discharge­

Attempting to escape or con­
spiring with others to escape. 

Effecting escape from sentry or 
guard or from place of cnn­
finement or whIle on parole. 

N oncommissioneu officer gaInbling 
with lnilitary inferior. 

Perjury 

Robbery : , 

Sentinel or member of guard­
Allowing prisoner under his 

charge to obtain llquor. 

Punishment. 

Forfeiture of 10 da,s' pay. 
Confinement at hard labor for Gmonths, and 

forfeiture of two-thirds of hi, pay pcr
month for a like period. 

Dishonorable discharge, forfeiture of all pay 
and allowances dll..e and to become due, and 
confinement at hord labor for 1 ,ear. 

Dishonorable dischargc, forfeiture of all pay 
and allm';ances clue [md to become due, and 
confi.nement at h3rd hlbor for 5 ,ears. 

Forfeiturc of two-thirds of his pay per month 
for 2 months. 

Confinement at hard labor for 3 months and 
forfeiture of tll'o-thirds of his pay per month 
for a like period.

Con'\nement at hard labor for Gmonths and 
forfeiture of tWD-thirds of his pay per month 
for n like period. 

Dishonorable discharge, forfeiture of all pay
and allowances due and to become due, and 
confinement at hard labor for 3 years 

Dishonorable discharge, forfeiture of all pa,y 
and allowances due and to become due, and 
confinement at hard labor for 10 years. 

Confinement at hard labor ior Gmonths. 

Confinement at lIard labcr for 1 year. 

Forfeiture of tWD-thirds of his pay per month 
for two months. 

. Dishonoratle discharge. forfeiture of all pay 
and allowances due and to become due, and 
confinement at hard labor for 5 years.

. Dishonorable discharge, forfeiture of all pay 
and allmvances due and to become due, and 
confmement at hard labor for 10 years. 

Confinement at hard labor for 2 months and 
forfeiture of two-thirds arhis pay per month 
for a like period. 
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OfIeIlBes. Punishment. 
------------I-----------~··_-_·-

UNDER 62D ARTICLE OF WAR~con. 

Sentinel or member 01 guard-Con.
Drinking liquor with prisoner. . 

Allowing a prisoner under his 
charge to escape through
neglect.

'VHfully aIle wing a prisoner un­
der his charge to escape. 

Sodomy . 

Using threaterunp; or insulting lan­
guage or behaving in an insubor­
dinate manner to a noncommis­
sioned officer in the executbn of 
his office. 

Confinement at hard labor lor 2 months and 
forfeiture 01 two-thirds olhis pay per month 
lor a like period.

'ConfinemenL at hard labor for 6 months and 
forleiture of two-thirds of his pay per month 
for a like period.

Dishonorable disc.harge, forleiture 01 all pay
and allowances due and to hecome due, and 
confmement at hard labor for 1 year.

Dishonorable discharge, forleiture 01 all pay
and allowances due and to become due, and 
confinement at hard labor for 5 years. 

Confinement at hard labor for 2 months and 
forfeiture 01 two-thirds of his pay per month 
lor a like period. 

ARTICLE III. 

SECTION 1. Substitutions lor punishments mentioned in Article II of this order 
are authorized, at the discretion 01 the court, at the following rate: Forfeiture of 
one day's pay for confinement at hard labor for one day, or the reverse. 

SEC. 2. In lieu of forleiture of pay the court may, at its discretion, acjudge deten­
tion of pay at the rate of detention of one and one-half days' pay for each day of 
pay the forfeiture of which is authorized; but no sentence shall adjudge the deten­
tion of more than two-thirds of the soldier's pay per month for three months. 

SEC. 3. In lieu of confmement 1ft hard labor the court may, at its discretion, 
adjudge hard labor without confinement at the rate of one and one-half days of 
hard labor without confinement for each day of confinement at hard labor authcr­
ized; but no sentence shall adjudge hard labor without confinement for a greater 
period than three months. 

ARTICLE IV. 

SECTION 1. Detention or lorfeitnrc of more than two-thirds of his pay for anyone 
month shall not, by a single sentence, be adjudged against a soldier \"ho is retained 
in the service, except when such retention is under a suspended sentence of dis­
honorable discharge. 

SEC. 2. Upon conviction by a court-martial of any offense for which confinement 
at hard labor for a period of five days or more may be adjudged, authorized substi­
tutions considered, a noncommissioned officer who is subject to reduction by 
sentence of court-martial may be sentenced to reduction. A similar rule will apply 
in respect of flrst-class privates. 

SEC. 3. Neither hard labor without confinemeut nor confinement at hard labor 
will be adjudged against a noncommissioned offlCer unless the sentence includes 
reduction to the ranks. 
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SEC. 4. When a soldier shall, upon one arraignment, he convicted of two or 
more cffenses, none of which is punishahle under Article II of this order or the 
custom of the service with dishonorable discharge, but the aggretiate term of con­
finement for which, as specified in oaid article, may cxced six months, dishonor­
able discharge with forfeiture of all pal' and allowances dlle and to hecome due 
may be adjudged in addition to the authorized confinement. 

SEc.5. If, in any case in which the liInit of punishment is dishonorable discharge, 
forfeiture of all pal' and allowances due and to become dne, and confinement at 
hard labor for a stated number of months, dishonorablc discharge he not adjudged, 
the limit of forfeiture shall be two-thirds of the soldier's pay per month for a period 
equal to the prescrihed limit of confinement. 

SEC. 6. When a soldier is convicted of an offense or olIenses for which dishonor­
able discharge is not authorized he maY,nevertheless/ upon proof of fiye previous 
convictions, be 8entenced to be dishonorably discharged \Yith forfeitnre of all pay 
and allowances dne and to become due in additioI! to the confinement at hard 
labor authorized fur the offense or oiCenses of which he is convicted. 

ARTICLE V. 

SECTION 1. ,Vhen a soldier is cOllyicted. of an ofIcnse the court will rec2ive oyi­
dence of previous convictions, if there be any. General and special c;ourts-martial 
will, after a fmding of guilty, he opened for the purpose of ascertaining whether 
there is such evidence and, if so, of receiving it. Eyidence of such previous COIl· 

viction will be considered by the court in determining the measure of punishment 
in cases in which discretionary punishment is authorized and by superior authority 
in determining action upon the sentence and upon requests for clemency. 

SEC. 2. The introduction and use of evidence of preyious convictions will be 
limited to that pertaining to previous convictions by court-martial of an offense 
or olIenses co=ltted within one year next preceding the commIssion of any of 
the o:lIenses charged and during the current enlistInent. These convictions must 
be proved by the records of previous trials and convictions or by duly authenti ­
cated copies of such records or by duly authenticated orders promulgating such 
trIals and convictions.
 

ARTICLE VI.
 

SECTION 1. Hard labor, when imposed as a punishment without confinement, 
will be adjudged in terms of days or months and shall be performed In addition 
to other duties normally falling to the soldier. Ko soldier shall be excused or 
relieved from any military duty for the purpose of performing hard labor imposed 
as a punishment 'without confinement, but a sentence imposing such punishnlent 
will be considered as satisfied when the soldier has performed hard labor during 
available time Ll. addition to performing his military duties. 

SEC. 2. Pay detained pursuant to the sentence of a court-martial will be detained 
by the Government until the soldier is discharged from his current enlistment, 
at which time the authority for the detention and the amount thereof will be 
noted on the final statement and the amount detained, if not forfeited, paId to 
him out of the appropriation for the pal' of the Army in force at the time. 
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SEC. 3. A sentence to be dishonorably discharged and to forfeit all pay and 
allowances due and to become due operates to forfeit pay detained under a prior 
sentence. In other eascs of sentences to farfeit pay, detained pay will not be for­
feited unless the sentence expressly so provides. 

ARTICLE VII. 

SECTION 1. This order prescribes the maximnm limit of punishment for each of 
the olIenses described, and thus iudicates an appropriate puni3hment in cases in 
which the offense is attended by aggravating circumstances or iu which there is 
evidence of a number of previous convictions. In all other cuses the punishment 
vl'ill be graded dmvn according to the circumstances of ihe case. 

SEC. 2. OlIenses not herein provided for remain punishable as authorized by the 
Articles of War and the custom of the service. 

ARTICLE VIII. 

This order, which will take the place of ~xisting orde'S establishing limits of pun­
ishment, shall become opcrativo iu the United States, in Porto Hico, the Canal 
Zone, and in occupied territory in 1\lexico, on October 1, 1~)l4, and elsewhere within 
the jurisdiction of the United States on November 1, 1914.
 

WOODROW WILSON.
 
[2206114, A. G. O.J
 

II . . In connection with the foregoing Executive order, the fol­
lowing is published: 

1. Punishment for desertion.-The policy of the department 
respecting punishment for desertion was announced in General 
Orders, No. 77, War Department, June 10, 1911. Corrective con· 
finement and forfeiture' were suggested in case of inexperienced 
soldiers who by surrender manifested a disposition to atone for 
their offenses. The number so punished and saved to the service 
has increased each year that this policy has been enforced with 
fairly satisfactory results. In addition, a limited number of this 
class of offenders have been restored to duty without trial under 
provisions of paragraph 131, Army Regulations. 

Since the issue of that order important changes have been intro­
duced in our military penology. Under a recently approved con­
struction of section 1352, Revised Statutes, purely military 
offenders serving sentences in the military prison and its branches 
may be restored to an honorable status and complete their enlist­
ment. By the act of August 22, 1912, ,reenlistment of this class 
of offenders is authorized with the approval in each' case of the 
Secretary of War. Under the provisions of the act of April 27, 
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1914, dishonorable discharge may be suspended with a view to 
restoration to duty by remission thereof should the conduct of the 
prisoner warrant. There are now additional means of saving men 
to the colors, men whose offenses are thoughtless acts due to youth 
or inexperience or committed under some special stress and for 
these reasons have in them less of the element of culpability. Sup­
plementing these methods is the establishment of disciplinary 
organizations at our military prisons where the prisoners of tllis 
class who desire reenlistment or restoration may receive an inten­
sive practical training to fit them for efficient service from the 
moment of rejoining. It is confidently believed that men restored 
in this way will make better soldiers than those restored by the old 
methods, viz, without trial under paragraph 131, Army Regulati )ns, 
or with trial and a short period of corrective punishment. 

These old methods may be continued in the limited number of 
cases where there are good grounds for belief that a soldier restored 
by that method will creditably complete his enlistment period; 
but all doubtful cases should be sent before a court competent to 
adjudge dishonorable discharge and the longer periods of confine­
ment prescribed in this order, to the end that the more effective 
methods of reformation and training by hard labor and intenoive 
practical military instruction now provided at the prisons may be 
availed of. These periods of confinement are graduated so as to 
prevent inequalities of punishment for like degrees of culpability 
and are sufficient, it is believed, to meet the ends of punishment 
where restoration to duty is not in contemplation. 'Where restora­
tion is in contemplation, as in case of purely military offenders, 
including deserters, the period of confinement imposed is, under 
the new pollcy, in practical effect, the maximum of an indeter­
minate sentence. In other words, the period for which the offender 
is held depends entirely upon himself. "lYith good conduct and 
propel' progress toward reform evidencing efficiency in training 
~nd fitness to resume service relations, the sentence of confinement 
terminates and honorable status of duty with the colors is resumed. 

While it is the effect of this order to mitigate the condition of 
the peace deserter who desires to redeem his record and earn an 
honorable restoration to duty with the colors, it carries no sub­

61430°-14-2 
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stantial mitigation as to other classes of deserters. Experience 
has not thus far demonstrated the wisdom of any change in the 
policy of severe punishment for this latter class. An engagement 
for military service has little in common with an ordinary private 
contract for personal service, and the fact that an individual may 
abandon such a contract with only minor consequences to himself 
furnishes no suggestion that a corresponding rule may be properly 
adopted in the Army. Nor does the fact that the early requirement 
of-the common law that a call to civil office or civil employment 
under the Government could not be disregarded by the citizen, 
nor the obligations of such office or employment be laid down at 
his will, no longer obtains, furnish any such suggestion. An engage­
ment for military service creates a special status, and many obliga­
tions flow from that status which are not obligations of the citizen 
in the civil service of the Government or under a private contract 
for personal service. Other closely related considerations inherent 
in the nature of military service support this view. The Army is 
an emergent arm of the public service which the nation holds 
ready for a time of great peril. Military service is an obligation 
which every citizen owes the Government. It is settled law that 
such service may be compelled, if necessary, by draft. Nor i~, 

the obligation of the soldier who volunteers for a fixed period 
different from that of the drafted soldier. By his act of volunteer­
ing he consecrates himself to the military service. His engage­
ment, supported by ltn oath of allegiance, is that the Nation may 
depend upon him for such service during the fixed period, what­
ever may be the emergency. \Vhen this engagement is breached 
a high obligation to the Nation is disregarded, a solemn oath of 
allegiance is violated, and the Government is defrauded in the 
amount of its outlay incident to inducting the soldier into the 
military service, training, clothing, and caring for him while he 
remains in that service, and transporting him to the station from 
which he deserts. Desertion is thus seen to be, not simply a 
breach of a contract for personal service, but a grave crimo against 
the Government; in time of war pm'haps the gravest that a soldier 
can commit, ::md at such times punishable with death. These 
facts furnish ample justification for a continuance of the policy of 
severe punishment for the o['[en,'c of desertion in time of peace, 
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subject only to the qualification that it should not be severe to the 
degree of barring an honorable restoration to duty of the thought­
less, young, or inexperienced offenders who desert and who, on 
return, manifest a desire to atone for their desertions and qualify 
themselves in character and training for such restoration by 
service in the disciplinary battalions and companies now organized 
at our prisons. 

2. Rclatiu sel'erity of punishments.-The punishments mentioned 
in the Executive order published in Paragraph I hereof may be ar­
ranged in the following order as expressive of their relative severity, 
beginning with the least severe: (1) Detention of pay, (2) forfeiture 
of pay, (3) reduction, (4) hard labor without confmement, (5) con­
finement at hard labor, and (G) dishonorable discharge. In the 
absence of evidence of two or more previous convictions, a minor 
offense the nature of which appears to demand punishment by 
hard labor should ordinarily be punished by hard labor without 
confinement rather than by confinement at hard labor. For of­
fenses properly punishable by detention of pay, forfEiture of pay, 
reduction, or hard labor without confinement. those forms of pun­
ishment should, as a rule, be resorted to before confinement at hard 
labor is imposed. It is to he noted that no mention is made in the 
foregoing Executive order of solitary confinement on bread and 
water diet. Tho omission is based upon the theory that solitary 
confinement on a restricted diet should be regarded rather as a 
means of enforcing prison discipline than as a punishment to be 
imposed by sentence of a court-martial. 

3. Adaptation of punishment.-The best interests of the service 
and of society demand thoughtful application of the following 
principles: That because of the effect of confinement upon the 
soldier's self-respect confinement is not to be ordered when the 
interests of the service permit it to be avoided; that a man against 
whom there is no evidence of previous convictions for the same or 
similar offenses should be punished less severely than one who has 
offended repeatedly; that the presence or ahEence of extenuating 
or aggravating circumstances should he taken into consideration in 
determining the measure of punishment in any case; that the maxi­
mum limits of punishment authorized are to be applied only in 
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cases in which, from the nature and circumstances or the offenee 
and the general conduct of the offender, severe punishment appears 
to be necessary to meet the ends of discipline; and that in ad­
judging punishment the court should take into consideration the 
individual characteristics of the accused with a view to determining 
the nature of the punishment best suited to produce the desired 
results in the case in question, as the individual factor in one case 
may be such that punishment of one class would serve the ends of 
discipline while in another case punishment of a different class 
would be required. As an instance of the necessity for adapting 
punishment to the particular case under consideration, it is to be 
noted that prior experience with detention of pay by sentence of 
court-martial indicates that this form of punishment, while not 
generally applicable, was nevertheless found to be an effective 
means of restraint and discipline for a considerable number of 
offenders. 

4. Duplication ojcluirges.-The duplication of charges for the 
same act or omission will be avoided except when, by reason of 
lack of definite information as to available evidence, it may be 
necessary to charge the same act or omission as constituting two 
or more distinct offenses. 'When the same act or omission in its 
different aspects is charged as constituting two or more offenses, 
the court, even though it arrives at a finding of guilty in respect 
of two or more specifications, should impose punishment only 
with reference to the act or omission in its most important aspect, 
and if this rule be not observed by the court the reviewing au­
thority should take the necessary action. 1<01' example, a soldier 
should not be punished under authority of the thirty-third article 
of war for failure to report for an ordinary stated duty when he is 
pUlli,'hed for absence without leave in violation of the thirty­
sJcond article of war for the same period. Neither, as a rule, 
should a soldier be punished for disorderly conduct and also for 
assault when the disorderly conduct consisted in making a dis­
turbance incident to the assault. 

5. Porms oj sentences .-Sentences adjudged by courts-martial 
will be expressed substantially in one or the other of the following 
forms: 
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Form 1. To have his pay for --- days detained until he is diseharged from 
his CUIT3nt enlistment. 

Form 2. To have -- (a fraetion) of his ray per month for -- months 
detained until he is diseh"rged from h'.s enrrent enlistment. 

Form 3. To forfeit --days' pay. 
Form 4. To forfeit -- (a fraetion) of his pay ~er month for --months. 
Form 5. To be reduced (0 the ranks (or to the grade of private or second-dass 

private). 
Form 6. To perform hard labor for --days (or months). 
Form i. To perform hard labor for-- mont:1S and to forfeit -- (a fraction) 

of his pay per month for a like period. 
Form S. To be confined at hard labor at .such place as the revie"-ing authority 

may direct ior .-- months and to forfeit -- (a fraction) of his pay per month 
ior a like period. 

Form 9. To be dishonorably discharged the service of the lCnited States and to 
forfeit all pay and al1o',\-ances due or to become due. 

Form 10. To be dishonorably discharged the service of the United States; to 
forfeit all pay and allowar.ces now due, or to becomc due while in confinement 
under this sentence; and to be confined at hard labor at such place as the reviewing 
authority may direct for--months (or years). 

6. Suspension of sentences not involving dishonorable discharge.­
By direction of the President the authority competent to order the 
execution of a sentence adjudged by court-martial is authorized, 
if the santence does not involve dishonorable discllarge, to suspend 
the execution of the whole or any part of the sente.lce; and the 
soldier under sentence may be re~tored to duty during the sus­
pension of confinement. At any time within three mcuths after 
the sentence would have been executed in the absence of an order 
suspending the execution thereof, the order of suspension may, for 
sufficient cause, be vacated and the execution of the sentence 
directed by the authority competent to order the execution of 
li:;:e sentences in the command to which the soldier under sentence 
belongs or in which he n::ay be found; but if the order of suspen­
sion be not vacated within the period here indicated the suspended 
sentence shall be held to have been remitted, as shall also be the 
case if the soldier be honorably discharged. The form of action 
of the reviewin~ authority in a case in which he dire-::ts a sue-pen­
sion of the execution of a sentence will be substantially as follows: 
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(a) When the execution of the entire sentence is to be suspended: 

In the foregoing case of ---- the sentence is approved but the execution 
thereof is slls"ended, untii othenvise ordered by competent authority, during the 
soldier's good behavior. Subject to these conditions he wiIi be released from arrest 
(or confinement) and restored to duty. 

(b) When the execution of so much of the sentence as relates to 
confinement at hard labor, or to confinement alone, or to hard labor 
without confinement, is to be suspended, leaving the remainder of 
the &entence to be executed: . 

In the foregoing case cf ---- the sentence is approved but tIle execution 
of so much of the sentence as relates to confinement at hard labor (0, to coniinement, 
or to hard labor without confinement) is suspended, until othenvise ordered hi 
competent authority, during the soidier's good behavior. Subject to these con­
ditions he wiIi be released from arrest (or confmement) and restored to duty. 

The form of an order vacating an order of sl1spension will be 
substantially as follows: 

---- having by his conduct violated the conditions under which the 
execution of the sentence of a -- court-ma,rtial, approved on-- (if the sen­
tence is by special or general court-martial, cite order here) was suspended, the 
order of suspension is vacated and the sentence so suspended will be carried into 
execution. 

7. Suspension of sentences of dishonorable dischGrge.-Under the 
provisions of the act of April 27, 1914, reviewing authorities in 
approving sentences of general courts-martial may, whenever the 
character of the offense for which the sentence is imposed and the 
facts developed by the evidence indicate that there is a pr'Jbability 
of reclaiming the soldier to honorable service, suspend, until the 
soldier's release from confinement, the execution of that part of the 
sentence providing for dishonorable discharge. Should it subse­
quently develop that the soldier's retention in the service is not 
warranted, the authority having general court-martial jurisdiction 
over the command in which the soldier is held will vacate the order 
directing a suspension of that part of the sen tence providing for dis­
honorable discharge and direct that dishonorable discharge imme­
diately issue. The form of order of suspension will be: 

Theexecuticn of that portion of the sentence imposing dishonorable discharge is 
suspended until the soldier's release from confinement, unless sooner ordered by 
competent authority. 
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The form of an order vacating ouch an order of suspensi'JIl will 
be suhstantially as foHows: 

The order suspending the execution of the sentence of dishonorable discharge in 
the case of---- (G. C. M. O. -) is hereby vacated, and the sentence so 
suspended will be carried into execution.. 

8. Fileet of plea of guilty to be errla;nfd. -In each case tried by a 
general court-martial in \'~hich the accused enters a plea of guilty 
it ~hall appeal' of record that the meaning of hi~ plea and the extent 
of the punishment to which it may subject him was adequately 
explained to the accused hy the president of the court, and that 
the accused \yas, after such explanation, asl,ed if he desires to have 
the plea of guilty stand. If he replies in the affirmative, the plea 
of guilty will stand: otherwise, a plea of not guilty will be eutered. 
The explanation of the president and the reply of the ac('use,l 
thereto shall appear upon the record of trial. The same rule will 
apply in cases tried by spedal court-martial when the eyidence 
heard is made of record. 

9. Right of acmsed to testify.-In each case tried by a general 
court-martial in which the accused does not testify or make any 
statement in his own behalf, it shall appear of record that the presi­
dent of the court explained to the accused that he may testify in 
his own behalf if he so desire, or may make a statement to the court 
in denial, in explanation, or in extenuation of the offense with 
which he stands charged. The explanation hy the president and 
the reply of the accused thereto shall appeal' upon the record of 
trial. The same rule will apply in cases tried by special court­
martial when the evidence heard is m"de of n'('onl. 

10. Statute of limitations.-In each case tried by general court­
martial in which, upon tbe face of the record, it appears that the 
accused might successfully plead the one bundred and third 
article of war, but in which he has not interposed such plea, it 
8h81l be made tc appear of record that the president of the court 
advised the accused or his legal rights in the premises. 

II. Reasonsfor findings and sentence.-A court-martial may spread 
upon the record of trial a brief statement of reasons upon which its 
findings and sentence are based. In many cases such a statement 
will aid the reviewing authority in determining the action to be 
taken by him. 
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12. Recommendations to clemency.-When a court-martial, or any 
member thereof, desires to submit a recommendation to clemency, 
including a recommendation for the suspension of the whole or of 
any part of the sentence imposed by the court, such recommendation 
will be sisned by each member of the court desiring to participate 
therein. The communication carrying the recommendation will 
include a statement in succinct form of the reasons upon which the 
recommendation is based and will be appended to the record of 
trial. 

13. Preliminary investigation.-The investigation required before 
forwarding a charge with the recommendation that the accused be 
brought to trial befOl"e a general court-martial, shall include gi0ng 
the accused an opportunity to make any statement or present any 
evidence he may desire then to have considered in connection with 
the accusation against him; and the statement of evidence for­
warded with the charge when trial by general court-martial is 
recommended shall include a summary of any material statement 
made by the accused or any material evidence presented by him, 
and particularly a summary of any extenuating circumstances 
connected with the case. 

14. Mitigation of certain sentences.-Subject to the limitations 
expressed in Article III of the Executive order published in Para­
graph I hereof, forfeiture of pay adjudged by a court-martial may 
be mitigated to detention of pay for a like period, and confinement 
at hard labor mitigated to hard labor without confinement for a 
like period. 

15. Reports of trial judge advocates.-On Saturday of each week 
each judge advocate of a general court-martial will report, through 
the president of the court and the P03t commander, to the con­
vening authority, a list of charges on hand, showing the date of 
receipt of each; and if any case has been in the hands of the judge 
advocate for one week or more and the record of trial has not been 
forwarded to the convening authority, the report will include a. 
statement of the reasons for the delay. The president of each 
general court-martial will take the proper steps to insure prompt 
trial and disposition of all charges referred for trial. 
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16. Judge advocate advising aCCU8ed.-\Vhen the accused is an 
enlisted man and. without counsel the following rules will be 
observed. In so far as such action may be taken without prejudice 
to the rights of the accused any advice given him by the judge 
advocate should be given or repeated in open court; and in any 
case in which the accused has been advised by the judge advocate 
that fact and the general nature of the advice will be noted upon 
the record of the trial. 

17. Conformity to Federal Penal Code.-It is to be noted that in 
the limits of punishment prescribed in the Executive order quoted 
in Paragraph I hereof for offenses denounced by the Federal Penal 
Code, the limit of punishment prescribed by that code has in no 
case been exceeded. 

18. When e/fective.-The forms for sentences of dishonorable dis­
charge and dishonorable discharge with confinement at hard labor 
set forth in section 5 of Paragraph II of this order shall become 
operative from the date this order is received at posts or stations 
of the Army. By direction of the President all other parts of this 
order shall, notwithstanding the provisions of Article VIII of the 
Executive Order published in Pal.1graph I, become operative in 
the United States, Porto Rico, and Canal Zone on November 1, 
1914, and elsewhere within the jurisdiction of the United States 
on December 1, 1014. 

[2205114, A. G. O.J 

IiI .. All orders or parts of orders in conflict with the provisions 
of Paragraphs I and II of this order are rescinded. 

[2205114, A. G. 0.] 

By ORDER OF THE SECRETARY OF WAR: 

W. W. WOTHERSPOON, 
lofajor General, Chief of Staff. 

OFFICIAL: 

H. P. McCAIN, 
The Adjutant General. 
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