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HEADQUARTERS DEPARTMENT OF THE PLATTE, 

Omaha, Nebraska, March 1, 1890. 

GENERAL ORDERS, 
No.4. 

The following instructions and forms for procedure and record 
of courts-martial are published for the information and guidance 
of officers serving in this Department. 

By CO~IMAND OF BRIGADIER GENEUAL BROO!m: 

M. V. SHERIDAN, 
Ass't Adjutant General. 

OFFICIAL: 

Oaptain and Acting J1ldge Advocate, 
U. S. Army. 



De Hart Military Law. 
Bennet 
Winthrop 
Instructions Department of Dakota, Lieut. Col. T. F. Barr, 

Deputy Judge Advocate General. 
Instructions Department (Jf Missouri, Captain A. Murray, Acting' 

Judge Advocate. 
Decisions Attol'lley GCllf~ral. 



AIDIY RgGULA'l'IONS, l037.-Every court-lllartial shall keep a 
complete and accurate record of its proceedings. The record will 
be authenticated by the signatmes of the president and judp;e ad­
vocate. in each case. The record lllust show that the court was or­
ganized as the law requires; that tile prisoner was asked if he 
wished to object to any member. anrl his answer to such question, 
amI that the court and judge advoulte were dnly sworn in the pres­
ence of the prisoner. The record in each case will be complete in 
itself, and will set out a copy of the order appointing the court. 

"The duties devolved upon officers appointed to sit as members 
of Conrts-l\Iartial are of the most grave and important character, 
and that these duties may be discharget] wi tlJ justice and propriety 
it is incumbent on all otlicers to apply themselves diligently to the 
acquirement of a competent knowledge of J\Iilitary Law, and to 
make themselves perfectly acquainted with all orders and regula­
tions, and with the prac.tice of J\!Iilitary Courts. "-( Order No. 28, 
A. G. 0., Jl1ay 8,1880.) 

FORM FOR RECORD OF A GENEHAL COURT-.MARTIAL. 

PAGE 1. 
(In ma1'(fin.) 

CASE 1. 

Proceedings of a General Court-Martial which convened at . 
. . . .. .. . . " , pursuant to tbe following order: 

HEADQUARTERS DEPAWL\lENT OF THE PLATTE, 

Omalta, Neb., , 18 . 
SPECIAL OHDEHS I 

No.... ( 

A General Court-Martial is appointed to meet at . 
at m., on , the . 
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or as soon thereafter as practicable, for the trial of such persons as 
maybe properly brought before it: 

DETAIL FOR Till' COURT: 

Major , , 8th Infantry. 
Captain. , , 2d Infantry. 
Captaiu , Assistant Surgeon. 
1st Lieutenant , 16th Infantry. 
1st Lieutenant , 9_th Cavalry. 
2d Lieutenant , 2d Infantry. 
'Gd Lieutenant , 8th Infantry. 
1st Lieutenant " " , 9th Cavalry, Judge Advocate.-X• 

(If less tlwn 13 members are detailed, tlw order 8lwuld continue:) 

A greater number of officers cannot be assembled withont mani­
fest injury to the service. 

(In case travel is necessary. the following sentence 8lwuld be added:) 

The journeys required in complying with this order are necessary 
for the public service. 

By Command of Brigadier General. . 
(Signed). _ . 

Assistant Adjutant General. 

(All o1'ders modifyz'ng in detail, received befo1'e the court assembled.. 
should be here inserted.) 

Fort . 
........ .. 18 .. 

The court met pursuant to the foregoing order at o'clock .. m. 

PRESENT: 

Major , 8th Infantry.
 
Captain , Assistant Surgeon.
 
1st Lieutenant , 16th Infantry.
 
1st Lieutenant , 9th Cavalry.
 
2d Lieutenant , 2d Infantry.
 
1st Lieutenant . , 9th Cavalry, Judge Advocate.
 

ABSENT: 

Captain .. _ ,2d Infantry. 
2d Lieutenant , 81,h Infantry. 

*See "Judge Advocate." 
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(Here setf01'th the cause of absence of any absent membe1', if the S!l1ne . 
is knozon. It is the duty of rr, Jud.r;e Adt'ocate to ascertain .. if possible,':\ ,; 
the cause of absence and 1'8c01'd it, and in cases of sickness, medical 
certificates must be furnished by the absent members, rr,nd appended to i

i. 

the 1'eco/,d. Five membe1's constitute a minimum quontln (75th A. TV);. i 
if the detail, from any cause, be reduced below that number, the courf 
should 1'ep01't the fact to the convenin.r; autlw1'ity and aloait orders) / 

The court then proceeded to the trial of Private. . . . .. . , 
Company , Infantry, who was brought before the court, 
and having, thereupon, heard the order convening it read, requested 
permission to introduce. , , , .. , .. , .. , ,' , , .as his counsel; the 
court assenting, the counsel took his seat. * 

(If the Judge Advocate has autlwrity to employ a /'epol'ter (A. R.
 
1046), the rec01'd '/Dill continue:)
 

The Judge Advocate then stnted to the court that he had author­

ity to employ a reporter, nnd requester! permission to introduce ....
 
.. , _ , as a reporter for the court; .which request hav­
ing been granted, ., was duly swornt by the
 
,Judge Advocate, and took his seat.
 

The accused was then asked if he objected to being tried by any
 
member present, named in the order convening the court;:j: to which
 
he replied in the negative; (01') that he objected to _., '"
 
on the following grounds:
 

(In latter case inse1't objections.) 

The challenged member stated: 

(Insert the statement of the challenged member, who should al-ways 
be 1'equested to 1'cspond to the challenge and inform the court upon its 
merits. Should the accused, after this statement, desire to ]Jut the chal­
lenged membe1' upon his voir dire, the recol't! slwuld continue:) 

The accused requested that the challenged member be sworn upon 
his voir dire,§ ' was then duly sworn hy the Judge 
Advocate and testified as follows:il 

'See J 'Yin, Law, p. 220. L 
tSee "Oath." 
tSee "Challenge."-A record of proceedings, in case of each challenge, / ­

mnst be made. 
~See "Oath." 
liThe form of examination should be similar to that given for witness for 

defense; the accused shonld first ask his questions, and then the Judge Advo- L---­
cate and court such as they may deem pertinent. 
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(At the close of the c,vamination of the membm', the nco1'd should 
continue:) 

The testimony of the challenged member was then read to him 
and was by him pronounced as cOlTeet; (01') corrected as follows:'* 

(Inse1't c01'1'ec.tions, if any.) 

The court was then cleared and (~losed. 

( The dUIl/enged member as well as the accused should 1'etin at this 
time. ) 

After due deliberation the court was opened and the challenged 
member, the accused, his coun~el, and the reporter having resumed 
their seats, the president announced that the objection of the ac­
cused was not sustained; (01') that the objection was sustained, and 
that was, therefore. excnsed from serv­
ing as a member of the court in this case. 

The accused was then asked if he objected to any other member 
present, named in the detail; to which he replied ill the uegative. 

(He1'e the J1ldge Ad1JOcate may challenge and 1'ecol'd his objection.) 

(Objection can only be 11?',qed to one member fit a time, and a ?'eco1'd 
as above must be made m each instance. If the person on trial has no 
further objection to OjJl!1', the 1'8001'(1 'wilt oontinu(! as follows:) 

The members of the court and judge advocate here sworn. l' 
(If any delay is wanted, application should nmo be made; in passin,q 

~.	 11pon the ?'equest, the court should be governed b:IJ Uw D3d A. W., and 
pa1'ag?'t!phs, 1013 and 1014, A. R. If no delay is ?'equested the ?'eco1'd 
should contimw:) 

(If an inte1'p?'etm' is required by the accused, lw should be hen 81001'n.). 

The accused was then duly arraigned upon the following charges 
and specifications: 

CHARGE 1st. ­

*	 * * * 
Specification 1st.- * .* * * 
Specification 2d.- ·x· * * * 
( The name of o.tficf,]' p?'efe?'1'ing cha?'ges should be reco1'ded.- Win. 

Dig. p. 417.)
*	 .:~~. 

To which the accused pleadedt as follows: 
t- To the 1st specification. 1st charge:-"Guilty;" (01')' 'Not Guilty." 

~: "'See Note 2. pngc 9. 
v t8ee "Oaths." 
1/	 )See "Pleas." 
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To the 2d specification, 1st charge:-"GuiJt,y;" (07') "Not Guilty." 
To the 1st charge:-Guilty;" (07') "Not Guilty. ,. 

* * * 
The accused may in lieu of pleading to the maits put in a "pccial 

plea in bar of trial, to the jurisdiction, 01" II IIt7'e /Oi8 condel, 07' otlWI' 
l'ecognized plea. If he stands mute the plea of 11 at guilty should be 
entered on the l'econl with a statement of his l'e/usal to plead. 

In order to ascertain as to the competency of a witness, the op- /' 
posit.e party, whether .Judge Advocate or accused, is entitled on re/ ' 
quest, to examine him upon the snbject before hc is examined in' 
chief. 

This is termed all eXflmin>1tion on the wi7' dire; bnt if the incom­
petency appear at any period during the trial, the court will give 
the opposite party the benefit of it, by ruling, on motion, not to 
consider the testimony of thA witness. 

His competency, when thus impeached on '1'0 ii' dil'e, may, how­
ever, be restored by cross examination, by the party calling him, or 
by introducing other evidence thereto. 

All this must become matter of record . 

.:[Q!:!p .Jones, a witness for the prosecution, was dnly sworn':- ':;:,. 
and testified as follows: 

DIRECT EXA~lINATION.j-

Questions by the .Judge Advocate: 
Question: What is your name, rauk, company, regiment, and 

station? 
Answer: .John .Jones, Sergeant, 00 .... , ., .. Infantry, Fort ..... 
Question: Do you know the accused: if so, who is he'l 
Answer: I do; Private , Oompany .. , Infantry. 

(The succeeding questions of the Judge Advo("(ll" should elicit ever,l/­
thing within ~Ditness' personal knowled,qe, ?nfllcrilll 10 Ihe pnw,cution.J
 

OnOSS-EXA)IINA'l'ION. 

Questions by the accused: 
Question: * ,,­
Answer:" ;, 

*See "Oath."
 
-j-8ee "I~xamination of ,\Vitnesses."
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(If the accused declines to cross-examine the witness, the 1'eco1'd 
should state,) 

RE-EXAMIN A'l'ION. 

Questions by the Judge Advocate: 
Question:'X- * * 
Answer: * ., * 

* * 
EXAlIHNA'rION BY THE COUR'r. 

.,(.luestion: * * * 
Answer: ·x· 

I (Questions by the court cannot be objected to.) 

.tv. Objections may be made by members of the court, but inasmuch 
)' ( as members occupy the position of judges and not of counsel and 
\ .i it is no part of their business to try the case as counsel, the fre­

c\",~ \ quent interposition of objections by members is a vicious practice, 
and should be disconntenanced.-(See Win. vol. 1, p. 404.) 

-x­* * * * 
(At tl,e close of the eJ!a1nination of each 1.oitness, the record should 

state: ) 

The testimony of the witness was then read to him, and was by 
him pronounced correct; (01') corrected as follows:~' 

(Enumerate corrections, if any.) 

(At the close of the prosecution, the 1'ecord should continue:) 

The Judge Advocate announced that the prosecution here rested. 

(If the COU1't adjo~wns to meet the following day, the record slwuld 
continue:) 

The court then at." .o'clock, .m. adjourned to meet at ... o'clock 
.. m., to-morrow. 

1st Lt. 9th Oav., Judge Advocate. 

Fort . 
. . . . .. .. , 18 . 

The court met pursuant to adjoul'Dmentat ., ..o'clock .. m. 

*If a witness desires to make corrections, after hearing hi. testimony read, 
his statement in explanation shonld be recorded. Changes in the testimony 
as originally given should not be permitted. 
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PHESENT: 

Major , 9th Oavalry.
 
Captain , , , Assistant Surgeon.
 
1st Lieutenant , 8th Infantry.
 
1st Lieutenant - '" ., 9th Cavalry.
 
2d Lieutenant , , 2d Infantry.
 
1st Lieutenant , 9th Cavalry, Judge Advocate.
 

ABSENT: 

(The absencc of ,noorn membC7's, 1wretofol'e prcsent, ~cill be notal and 
an explanation gil'en the1'ef01', 'when practicablc. Members absent by 
a~tt7lOrity, 01' excuserl atfonnel' session, and so 1'cp01'ted, need not IH 
again accountedfo/' during t7te t1'ial.-Ins. Dept. Columbia, p. 37.) 

The accused, his counsel, and the reporter werc 
also presen t. 

The proceedings of. . were then read'* a,nd approved (01') 
correctedt as follows: 

(Emtmerate c01'1'cetions, if any, ,qivin,q lJagc and line on ~oMch they 
occur. ) 

John Smith, a witness for the defense, was then duly sworn 
and testified as follows: 

DIRECT EX.UIINATION. 

Question by the Judge Advocatet: What is your name, rank, 
company, regiment and station? 

.~Answer: l!' ...
 
Questions by the accused:
 
Question: * * -:i-


Answer:
 * * * 
'The reading of the record of the precNing day shonid not be neglected; 

the accnscd should be present thereat.-(G. C. M. O. go, A. G. O. 1867. See 
also Win. Dig. p. 219.) 

fThe corrections shonld also be entered in their propcr placc in the rccord, 
which should, as far as practicablc bc frec from altcrations and intcrlinea­
tions not so anthorizcd.-(Par. 1038, A. R.) If other corrcctions are neces8ary. 
a marginal note, signcd by the Jndge Advocatc, shonld show that they werc 
anthorizcd by thc conrt. 

tThough this is a witness for the defense, the Jndgc Advocate nsually, and 
properly, asl.s the preliminary questions. 



10 

( The e:ramination should be eomplcled as in case of witness fo/' Pl'OS­
eeution, the Judge Advocate cross-examining and the accused, if he so ' 
desi1'es, re-emamining the witness.) 

(Should the accused wish to testify in 1d8 own behalf," the l'ecol'd 
s1wu[r] contin.ue:) 

The accused, at his own request, was duly ~worn as a witness, 
and testified as follows: 

Question by the Judge Advocate: What have yon to say in yom 
defense? 

Answer: * 
(The emamination of the accused should be conducted in the same 

manner as that of any othe7' 10itness.) 

(Should the accused decline to be sworn in his own behalf, the l'eCOl'd 
should state:+) 

The accused declined to be sworn in his own behalf. 

(If the aceused has no other 'witness to caU, the -record should con­
tinue:) 

The accused had no further test.imony to offer anel no ~tatement 

to make; (01') having no further testimony to offer, nlade the fol, 
lowing verbal statement in his defense; (01') having no further tes­
timony to offer, submitted a written statement in his defense, which 
statement was read to the court by the Jl1llge Advocate, and is 
hereto appended and marked "A":j:; (01') requested until 2 o'clock 
p. m. to prepare his final defense. 

(If the court takes a recess du/'in.q the time asked fo1', the reeol'd 
should continue:) 

The court then took a recess until 2 o'clock p. Ill., at which hoUl' 
the members of the court, the Judge Advocate, the accused, his 
counsel, and the reporter resumed their scats. 

(01', if the emwt has other business befm'eit, t1w 1'ecol'd lnay continue:) 

The court then proceeded to other business, and at ....o'clock p. 
m. resumed the trial of tbis case; at which hour, etc. 

*See "Competency of Witnesses." 
tSee "Judge Advocate." 
tAll documents and papers, made part of the proceeding-s, should be ap­

pended to the record, in the order of their introduction, after the space left 
for the remarks of the reviewing- authority, and marked, so as to afford easy 
reference, with the consecntiveletters of the alphabeL-(See par. 1038, A. R.) 
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The accused then submitted his final defense; which was read to 
. the court by himself, his counsel. or the Judge Advocatc, and is 

hereto appended and marked "E". ". 

(Counsel cannot properly sign strltement of accuscd.) 

The Judge Advocate submitted the case without remark; (01') re­
plied as follows; 

(Inse1't 1'eply, if l'crbnl.) 

(or) submitted and rcad to the court a written reply, whicb is hereto 
appended and marl,ed "C." 

The court was then cleared and closed for deliberation, and hav­
ing ml1turely considered the evidence adduced. finds the accused, 
Private , Company , '" .InfantrY;i 

Of the 1st specification. 1st Charge.-"Guilty;" (or) "Nat Guilty." 

Of the 2d specitication, 1st Charge-" 'Guilty,' except the words 
' ' and of the excepted words 'Kot Guilty.' " 

Of the 1st Charge.-"Guilty;" (or) "Not Guilty;" (or) "Not 
Guilty, but Guilty of, etc . 

.~ * 
(If copies of ordcrs of prcL'iou8 trialst accompwi!/ the cha1'ges, the 

record should continue:) 

The court was then reopened and the accused, his counsel, and 
thel'eporter having resumed their seats, the Judge Advocate read 
in evidence copies of orders publishing previons trials and convic­
tions, hereto appended and marked "D," "E," etc., which had 
been referred to the court by the Department Commander for con­
sideration in can nection with this case. 

The accused admi tted the correctness of the copies (01') stated as 
follows; 

(Inse1't 8taternent, if any.) 

The court was then cleared and closed, and, having maturely COD­

'The statement of the accused, when in writing, or argument in his defense, 
and all pleas in bar of trial or in abatement, should be signed by the accused 
referred to in the proceedings as having been subulitted by him, and appended 
to the record whether he is defended by counselor not. -(Ins, Dept. Columbia, 
p.28.) 

+See "Finding." 
tSee "Previous Trials and Convictions." 
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sidered the case, does therefore sentence'~ him, Private , .', 
Company.... , ...... Infantry, ., " * 
(0/') does therefore acqnit him, Private Company , 
....Infantry. 

A B j-

Major . 

President. 
C D . 

1st Lieut .. 

Judge Advocate. 

(Upon completion of the trial of the last case befol'e the COU1't, the 
1'ec01'd should contimw:) 

There being no further business before it, the court at .. o'clock, 
.. m., adjourned sine die. 

A B .. 

Major . 

President. 
C D . 

1st Lieut , . 

Judge Advocate. 

(At least t100 blank pages should be hC1'e left fOl' the deeision and 01'­
del's of tlie revie10ing auth01'ity. +) 

(The papers forming the complete l'eeol'd should be fastened togethel' 
at the top; the pages numbered (Pa1'. 1038, A. R.),' and the l'eC01'd 
folded in fou1' folds, and enclol'sed on tlte fi1'8t (Par. 1039, A. E.); a8 
follmos.· 

Fort . 

.............. ,18....
 

Proceedings of a General Court-Martial,
 
Convened by Special Orders No ... ,
 

dated Headquarters Department of
 
.... , , 18 .
 

*See HPnnishment" and "Sentence." 
tSee "Authentication of Proceedings." 
1See "Adjournment and remarks of reviewing anthority." 
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Major A E . 

President. 
1st Lieut. C D . 

Judge Advocate. 

Case Tried, No . 

Private " " . 

Company , Infantry. 

REMARKS ON 'l'HE RECORD. 

l.'he record of each separate trial must be complete within itself 
and independent in every particular of any other case.-(Win. Dig., 
(b.) p. 413.) 

All orders, modifying the detail of the court, and issued after itti 
original organization, must be incorporated in the record. In con­
nection with this, the record should note the fact of a new mem­
ber taking his seat, or a new Judge Advocate commencing to of­
ficiate, according to order, on a certain day.-(Ib. (c), p.413.) 

The entire proceedings should be spread upon the record; all 
orders, motions, or rulings of the court; all motions, propositions, 
objections, arguments, statements, etc., of the Judge Advocate or the 
accused; the testimony of each witness, as nearly as possible in his 
own language; in short, every feature of the proceedings, material to 
a complete history of the case and to a correct understanding of 
every point of the same by the reviewing authority, should be re­
corded at length.-(Ib. (a), p. 413.) 

"The Judge Advocate shall transmit the proceedings, without de­
lay, to the officer having authority to confirm the sentence, who 
shall state, at the end of the proceedings in each case, his decision 
and orders thereon. "-(Par. 1041, A. R.) 

HEVISION OF REcoHD.-See 1043, A. R. 

(If the proceedings a1'e returncd to the com't for revision, its action 
should be l'ec07'ded as follows:) 
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REVISTON. 

l<'ort. , . 
. . . .. . . .. . . " 18 

The court re-convened, with closed doors, pursunnt to the follow­
ing order, or instructions, at ... o'clock .. 111. 

(In8ert copy of order of instructions.) 

PRESEN'l': 

* * * * 

ABsEN'r: 

(Insert names of absentees and state cause, 1f known.) 

The J ndge Advocate then rend to the COUl't the foregoi ng order, 
or instructions, of the Department Commnnder. 

The court, hnving cnrefully considered the whole of the proceed­
ings in connection with the rensons set forth in the instructions for 
revision, now revokes its former findings'" nnd, in lieu thereof, finds 
the nccused, etc.; (or) revokes its former sentence nnd, in lieu 
thereof, sentences the accused, etc.; (01') respectfully ndheres to its 
former findings and sentence; (or) amends the record by, etc. 

The amendment can only be made by the court, 101ten dv,[y reconvened 
for the pUl'P0se, and when made, 11mst be the act of the em!?'t as SliCh. 
A correction made by the pl'esident 01' othel' member, or by the Jlldge Ad­
vocate,independentlil of the COU1't, and by means of an erasure 01' othmo­
loise, iSllnautlwrized and a gmve irregularity.-( Win. Di,q., p. 441.) 

A B . 
Mnjor . 

President. 

C..........D ..
 
1st Lieutenant .
 

Judge Advocate.
 

(The recol'd of revision should be appended to the original proceed­
ings, and the whole endorsed and forwarded as before.) 

*If the finding and sentence are to be considered, all the members who voted 
upon the same should, if l,ossible, be present. 

At least five members of the court, who acted upon the trial must, and the 
Judge Advocate should, be present at a revision; but it is iu general, neither 
necessary, nor desirable, that the accusectshonld be so.-,Win. Dig., p. 441.) 
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FOHM Fan GAHIUSON CODHT-':\1ARTIAL." 

CASE No .. 

Proceedings of a Garrison Cnurt-}I>lrtial convened at . 
.. .pursuant to the following order: 

Fort. .. " . 

. . . .. .. . . .. .... .. . , 18.... 
OUDEHS I 

No .. \ 

A garrison court-martial will convene at this post at ....o'clock, 
a. m., on the. . . . . . . . . . . . . . . .. . .... 18 ... or as soon thereafter as 
practicable, for the trial of sueh persons as lIlay lJe properly lJrought 
hefOl'c it. 

DETAIL Fon THE COUET: 

Captain
 
1st Lieutenant .
 
2d Lieutenant " .
 
2d Lieutenant , .Judge Advocate.
 

By order of. . . . .. . . 

(Signed) " , . 
1st Lieutenant. . 

Post Adjutant. 

Fort , 
.................... ,18.... 

The court met. plll'suant to the foregoing order, at. .0'c1ock .. m.l 
PHESENT: 

Captain. . .. 
1st Lieutenant. 
2d Lieutenant 
2d Lieutenant 

" ' 

. . 

' 
Judge Advocate. 

. 

*l'he form of record for a garrison conl'l-martial differs from that for a gen­
eral court-martial, only in respect to the form of the order appointing the 
court 

':rhe form here given is that for a simple "guilty" case; if l,he prisoner 
pleads "not guilty," or any other complication arises, the form before given 
should be followed. 

tlf the order contains the sentence, "the court may sit withont regard to 
hours," the hour of meeting and adjournment need not he recorded. 
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The court then proceeded to the trial'~ of Private . 
Company .... , ..... Infantry, who was brought before the court 
and having thereupon heard the order convening it read, was asked 
if he had any objection to being tried by any member named 
therein; to Which he replied in the negative. 

(The 1'eco1'd will be made up in t1te same gene1'al manner as indicated 
fo1' the p1'oceedings of General G01<7'ts.) 

(A sine die adjoll1'1Unent SllOUld be added to the last case before the 
!'om't; and the nconl of each case folded and endorsed i'iL same man­
'1/.81' as that for a General Gourt- illartial.) 

REnIAlm:s ON THE RECOHD OF A G.UmrSON COUHT. 

The decision and orders of a post commander properly dated and 
over his official signature. should follow immediately after the sig­
natures authcnticating the proceedings and sentence, or immedi­
ately after the signatmes to the sine die adjournment, in case there 
is one, and must explicitly and clearly set forth the action of the 
reviewing authority in approving or disapproving the proceedings, 
findings and sentcnce in part or in whole. An approval of sen­
tence must always precede mitigation. 

"The complete proceedings of garrison and regimental comts­
martial, with copy of order promulgating the same, will be trans­
mitted without delay, by the post or regimental commanders, to 
the Department Headquarters for file.-(Par. 1042, A. R.) 

RE!IAHKS ON GAHHISON COURTS. 

"Regimental and garrison comts-martial, and field officers de­
tailed to try offenders shall not have power to try capital cases or 
commissioned officers-(See Articles 21 to 23-39-41 to 46 and 56)­
or to inflict a fine exceeding one month's pay, or to imprison or put 
to hard labor any non-commissioned officer or soldier for a longer 
time than one month."-(83d A. IV.) 

Ordnance, commissary or post quartermaster sergeants. or hospi­
tal stewards, cannot be tried by garrison courts except by special 
permission of the Department Commander.-(Par. 103 and 1563, 
A. R) 

A stoppage to reimburse the government, under Art. 17, not be­
ing a punishment, may be imposed by a garrison court, even though 
such stoppage exceeds one month's pay.-(G. O. 110, A. G. 0.1876.) 

·If:See "RC111nrks on Garrison Courts." 
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A garrison court, whilc it may reject charges on legal grounds, 
such as a want of jUl'isdiction or a fatal defect in their construc­
tion, cannot refuse to try them becanse it cteems them too serions 
for its cognizance. Tbc court may retnrn such chr,rges with its 
opinion; but, should tbe post commander reiterate his order for 
trial, it has no option, but must olleY. the post commander and not 
the court being responsible to the Departmen t Commander for the 
expediency of such trial and its effcct upon discipline.-(G. O. 81, 
A. G. O. 18G8.) 

GENERAL IXSTRUCTIONS. 

JUHlSDICTION. 

The fact thM, pending the trial, the accused has escaped from 
military custody, fnrnishes no ground for not proceeding to a find· 
ing, and in the event of conviction, to a sentcnce, in his case; and 
the court may and should thus find and sentence precisely as in any , 
other instance. The court having once duly assumed jurisdiction 
.01' tbe offense and person, cannot, by any wrongful act of the ac­
cused, be ousted of its authority or discharged from its duty to pro­
ceed fully to try and determine, according to law and its oath.­
(Win. pp. 553-4.) 

The jurisdiction of courts-martial, as regards p!ltce, is co-exten­
sive with the United States; as regards offenses it is limited to vio­
lations of the Articles of War, Secs. 1359, 1360, 1361, 5306 and 5313, 
Rev. Stat. and the Act of May 11, 1880; as regards persons, it em­
braces officers and soldiers of the regular army, any other troops in 
the pay of the United States (64 A. W.), prisoners confined in the 
Leavenworth :M:ilitary Prison (Sec. 1361, Rev. Stat.), etc. (1 Win. 
Law, pp. 95-135.) 

It is not only competent, but propel', for a general court-martial 
to make and enter an order for a witness to produce and submit in 
evidence a required telegram, and also to furnish to the witness a 
certified copy of the order, for his own protcction against any rule 
of the corporation of which he is an employe. That the court has 
such power, as a legally constituted tribunal, is sufficiently estab­
lished by the laws of the Unitecl i:ltates under which it b appointcd. 
-(See Cir. 4, A. G. 0.,1889.) 

TIlE PRESIDEX'I' . 

. 'The officer highest in rank prcsent will act as president."-(Pars. 
104, 105, A. R) 
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THE JUDGE ADVOCATE. 

"The Judge Advocate, «. * «. , shall prosecute in the 
name of the United States, but wben the prisoner bas made his plea, 

...he shall so far consider himself counsel for the prisoner as to object 
to any leading question to any of the witnesses, and to any ques· 
tion to the prisoner, the answer to whicb might tend to criminate 
himself.-(90th A. W.) 

Before the trial the Judge Advocate should note and report any 
irregularity in the order convenin~ the court and see that t,he 
charges are technically and correctly drawn. He may ordinarily' 
correct obvious mistakes of form, or slight elTors in name. dates, 
amounts. etc.; but he should not. without the authority of the con­
veniug officer, make 8ub8tantial amendments in the allegations, or 
-least of all-reject or withdraw a charge or specification. or 
.enter a nolle p1'osequi as to the same, or substitute a new anil i1is­
tinct charge for one transmitted to him for trial.--(Win. Dig., p. 
~.) . 

He should acquaint the prisoner with the accusations against him 
and furnish him with a copy of the charges, if desired. He may 
ask a prisoner how he intends to plead; but, when the accused is 
an enlisted man, he should, in no C~lse, try to induce him to plead 
~uilty, or leave him to infer that, if he does so, his punishment 
will be lighter. When, however, such a plea is voluntarily and 
intelligently made, the Judge Advocate should properly advise the 
prisoner of his right to offer evidence in explanation of his of­
fense and, if any such evidence exists, should assist him in secur­
ing it.-(Ib., p. 299.) 

He should, before the assembling of the court, call the at,tention 
of enlisted men to be alTaigJaed for trial to the rig'ht given them by 
law (G. 0'. 10, A. G. 0., 1878, see "Competency of Witnesses," 
page 31) to testify under oath in their own behalf.-(G. O. 75, A. G. 
0., 1887.) 

11e should also, before the court assembles. obtain a suitable 
room for the same, sce that it is in order, procure the requisite sta­
tionery, summon necessary witnesses, make a preliminary examin­
ation of the latter (seH Uir. 9, A, G. 0.,1887), and. as far as possi­
ble, systematize his plans for conducting the case. 

During the trial he should call the attention of the COlll't to any 
illegalities in its action and to any irregularities in its proceedings. 
He should act as legal adviser of the court so far as to give his opin­
ion .upon any point of law arising during the trial, when the same 
is asked for by the cOllrt; but he should not advance that opinion 
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unless requested to do so. He should regard his duty toward the 
accused as not strictly limited by the 90th Article of War, and 
where the latter is ignorant and without counsel, especially where 
he is an enlisted man, the Judge Advocate should take care that 
he does not suffer upon the trial from any ignorance or miscon­
ception of his legal rights, and has full opportunity to interpose 
such plea and make such defense as may best bring out the facts, 
the merits, or the extenuating circumstancE's of his' case.-(Win. 
Dig., pp. 208-9) 

Throughout the trial the Judge Advocate should rio his utmost to 
get at and lay before the court the whole truth of the matter in 
question. He should oppose every attempt to suppress facts or to 
torture them into false shapes; to that end, that the evidence may 
so exhibit the case that the court may render impartial justice. ­
(Ins. Dept. Columbia. p. 56.) 

REPORTER.
 

Employment of-(10-16-1047-1048, A. R, 1889.)
 

INTERPHETEH.
 

(1049, A. R, 1889.)
 
CHALLENGE. 

"Members of a cOlll·t-martial may be challenged by a prisoner, 
but only for cause stated to the court. The comt shall determine 
the relevancy and validity thereof, and shal1 not receive a chal1enge 
to more than one member at a time. "-(88th A. W.) 

A positive declaration by the challenged member that he is not 
prejudiced against the accused, nor interested in the case, will ordi­
narily satisfy the accused, and. in the absense of material evidence 
in support of the objection, justify the court in overruling it. ­
(Win. Dig, p. 72.) 

If, however, the statement is unsatisfactory, or the member 
makes no response, the accused may offer testimony in snpport of 
his objection, or may subject the chal1enged member to an examin­
ation by interrogatories in the same manner that a juror may be ex­
amined by criminal courts.-(l Win. Law, p. 287.) 

If the accused desires that the chal1enged member be sworn on 
his voir dire, the Judge Advocate may administer the oath before 
the court is sworn.--(See G. C. M. O. 35, A. G. 0., 1867; Ive&, p. 92; 
O'Brien, p. 240; contra, Win. Dig., p. 72; 1 Win. Law, p. 288.) 

Courts should be liberal in passing upon challenges; but they 
shonld not entertain an objection that is not 8pecific, lior one npon 
the mere assertion of the accused. if it is not admitted by the chal· 
lenged member.-(Win. Dig., p. 72.) 
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A challenge against a member that he is the author of the charges 
and a material witness, is ordinarily sufficient ground to justify the 
court in sustaining it. The court of itself cannot excuse a mem­

-' bel' in the absence of a challeng·e. A member, not challenged, 
. who tllinl,s himself disqualified, can only be relieved by applica­

tion to the convelling authority.-(Win. Dig. p. 73.) 
"-¥ Tlle Judge Advocate may exercise tlle right of challenge on be­

half of the prosecutiou.-(Win., vol. I, p. 281.) 
The Judge Advocate is not challengeable; but iu case of personal 

interest in the trial, he should apply to the convening authority to 
be relieved.-(G. U. lVI. 0.41, A. G. 0., 1875.) 

,_~ FOHMS OF OATHS. 

Persons may bc affirmed if they have conscientious scruples 
against being sworn .-(Rev. Stat., Sec. 1.) 

OATHS. 

Of Membe1'8_-Tlle Judge Advocate shall administer to each mem­
ber of the court, before they proceed upon any trial. the following 
oath, which shall also be taken by all members of regimental and 
galTison courts-martial: . 

"You, A. B., do swear that you will well and truly try and de­
termine, according to evidence, the matter now before you, between 
the United States of America and the prisoner to be tried, and that 
yon will duly administer justice, without partiality, favor or affec.­
tion, according to the provisions of the rules and articles for the 
govel'lllllent of the armies of the United States, and, if any doubt 
should arise, not explained.by said articles, then' according to your 
conscience, the best of your understanding, and the custom of wm­
in like cases; :md do you fui·ther swear th'lt you will not divulge 
the sentence of the court until it shall be published by the proper 
authority; neither will you disclose or discover the vote or opinion 
of any particular member of the court-martial unless required to 
give evidence thereof, as a wituess, by a court of justice, in due 
course of law. So help you God."-(84th A. W.) 

Pf the Judge Ad'Voeate.-When the oath has been administered to 
the members of a cOUl't-nlartial, the president of the court shall ad­
minister to tlJe Judge Advocate, or person officiating as such, an 
oat in the following forll1: 

"You, A. B., do swear that you will not disclose or discover, the 
vote or opinion of any particular member of the court-martial, un­
less required to give evidence thereof, as a witness, by a court of 
justice, in due course of law; nor divulge the sentence of the COUl't 
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to any but the propcr authority, until it shall bc dnly disclosed by 
the same. So help you God."-(85th A. IV.) 

Of Witnes8.-All pcrsons who give evidence beforc u court·mar· 
tial shall be examined on ortth, or affirmrttion, in the following 
form: 

"You swear (or affirm) that the evidencc you shall give, in the 
case now in hearing, shall be the truth, the wholc truth, rtnc] noth~ 

ing but Ule truth. :30 help you God. "-(92d A. IV.) 
Of Rep01'tel'.-You, A. B., uo swcar that you will faithfully per­

form thc duties of reporter to this court, and duly record the pro­
ceedings of, and testimony taken before said comt. So help yon 
God.-(See Sec. 1203, Rev. Stat.; also I ves, p. 120.) 

Of Inlel'pl'etel'.-'·You, A. E., do swear that you will truly and 
correctly intcrpret whatever may be submitted to yon before this 
court for thrtt purpDse. So help you God. "-{Ins. Dept. of Colum­
bia, p. 63.) 

Vail' Dil'e.-"You, A. B., do swear that you will true answers 
make to questions put to you, touching your competency to serve 
rtS rt member (or witness) in this casco So help you God." 

COURTS OF INQUIRY. 

Of MembeT.-Tlle recorder of a court of inquiry shall administer 
to the members thc following oath: "Yon shall wcll and truly ex­
amine and inquire, according to the cvidencc, into the matter now 
beforc you, without partiality, favor, affection, prcjudice, or hopc 
of reward. So help you God. "-(117th Art,) 

Of Reeonlel'.-The president of the comt shall adrni:1ister to the 
recordcr the following oath: "You, A. B., do swcar that you will, 
according to your best rtbilities, accurately and impartially record 
the proceedings of the court and the evidence to be given in the 
case in hearing. So help you God."-(117th Art.) 

ARHAIGN){ENT. 

The following is thc form of arraignment: Tht:' accused stand­
ing, the char;;'e and specitierttions should be read to him by the 
.Judge Advocate, who then should say: 

"You have heurd the chargc and specific<Ltions prcferred against 
you. 

",Vhat say you to the (1st) specification-guilty or not guilty'! 
",Vhi1t say you to the charge-guilty or not guilty'?" 
The pleadings should be to the specifications in their order, and 

lastly to the charge. -(See 89th A. W.) 



22 

CHARGES AND SPECIFICATIONS. 

The essentials of a charge and its specifications are:
 
Ist.-That the charge shall be laid under the propel' Article of War.
 
2d.-That its specifi~ations shall set forth facts sufficient to con­

stitute the particular offense.-(Win. D., p. 145.) 
In preferring a charge the Articles of War should be examined to 

see if the offense committed is specially provided for in any Article; 
if so, the charge should be laid under that Article; if not, under 
the 62d. It should be remembered that a charge cannot, legally, be 
preferred under the 62d Article when the offense committed is in di­
rect violation of allY other.-(1h.. p. 147; also 1 Wiu. Law, p. 1042.) 

In writing out a charge a brief synopsis of the offense, such as 
"making a false return," "wasting ammunition," "exciting mu­
tiny," "absence without leave," "drunk on duty," "sleeping on 

. post," "quitting guard,." should be made.-(Win. Dig., p. 140.) 
When the offense is not specially designated in any article, the 

charge should be laid under the 62d, and as bdore, the nature of the 
offense should. when practicable, be ),riefly describer! as "theft," 
"burglary," "dmnkenness," etc., and this be then followed by the 
phrase "to the prejudice uf good order and military discipline;" or, 
when the offense cannot be. readily briefed. the charge may be sim­
ply given as "conduct to the prejudice of good order and military 
discipline. "-(Win. Dig. pp. 42 to 46.) 

In case of absence from any appointed parade. drill, or other ex­
ercise, but not from the limits of the post. the charge should be laid 
under the 33d Article of War; if absent fr(Jll1 the post. under the 
32d; and sometimes; in order that the court may be able to judge 

. of the full nature of the uffense, under both, as when some duty. 
other than an ordinary roll call is neglected; e. g.. when a soldier, 
regularly detailed for guard, absents himself not only from guard 
moul+ting, but also from his post.-(Ins. Dept. Dak., p. 10.) 

Soldiers found drunk on any guard, party, or other duty, after 
having been actually placed on such duty and not, until then, dis­
covered to be drunk, should be charged with violation of the 38th 
Article of War; otherwise, as when found to be intoxicated at 
guard-mounting or npon formation for drill. muster, etc., with vio­
lation of -the 62d Article.-(Win. Dig., p. 16.) 

"Oases of habitual drunkenness and utter worthlessness, which 
have not already been inquired into by courts-martial, may be tried 
unde~ the charge of 'conduct prejudicial to good order and military 
discipline.' with separate specifications for each offense. "-(Par. 
1017, A. R.) 
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"Prisoners will not be joined in the same charge, nor tried on 
joint charges, unless for concert of action in the same offense." 
(See par. 1015, A. R.) To warrant the joining of severul persons in 
the same charge, the offense must be such as reqnires for its com­
mission a combination, and must have been committed in concert, 
in pursuance of a common intent.-(Win. Dig., p. 153.) 

The specification need not possess the technical nicety of an in­
dictment at common law. The most bald statement of facts is suf­
ficient, provided the legal offense itself be distinctly and accurately 
described; this should be done, if possible, in the words of the Ar­
ticle violated.-(7 Op. Atty. Gen., p. 604.) 

In order that the accused may be left in no dou lJt as to the pre­
cise offeuse which he is called on to disprove, the time and place of 
an alleged offense should be stated as carefully as possible. - 'When 
any doubt exists as to the exact date and locality. it may be stated 
that the act specified was committed' 'on or about" a certain date, 
01' "at 01' neal''' a given place. In specifying such offenses as "bur­
glary," "robbery," or "drunkenness on duty," however, the time 
and place ought to lJe accurately stated. In preparing several speci­
fications under a given charge, the date and place of the alleged of­
fense should be givcn in each. and not merely in the final specifica­
tion.-(Win. Dig, pp. 150-153.) 

However slight, the actllftl offenses commit ted may be, inferior 
courts cannot legally try cases that should be, properly, laid under 
any of the Articles of War prescribing capital punishment.-(Ib. 
p.65.) 

When. therefore, charges are placed before a post commander, he 
should examine them to see if the alleged offense is described in 
any of the articles prescribing such punishment, viz.: 21,22,23,39; 
41 to 46 and 57; if he; finds it is not, he should look carefully to the 
na.ture of the offense as specified in order to determine by what 
court the accused should be tried. 

All charges against enlisted men for light offenses (except against 
those noted on page 16), should be sent before a garrison court; 
while those for offenses capitally punish\lble, or of a serious nature, 
such as "disrespect toward his commanding officer," "drunken­
ness on duty," "quitting guard," "protracted alJsences without 
leave," "aggravated acts of drunkenness," together with all those 
for crimes of an infamous nature, such HS "theft." "burglary," 
"forgery," should be forwarded to the Department Commander for 
trial by general court-martial.-(Win. Dig., p. 66.) 

Before forwarding charges against officers or enlisted men of 
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. their commands, post commanders should make a thorough personal 
examination of all the circumstances eonnected with the charges. 
The fact that such a personal examination has been made should be 
endorsed upon the charges, and forwarded with statement of ser­
vice as provided in A. R. 1015, and, in case of deserters, medical 
certificate required by A. R. 121. 

Specifications laid under any Article of War that includes several 
distinct offenses (as in Art. 17), must state the specific offense, and 
not be laid in the alternative. 

PLEAS. 

In all cases of discr8tionary punishment (see "Punishment,") 
full kuowledge of the circumstances attending the offense is 
essential to an enlightened exercise of the cliscretion of the conrt 
in measuring punishment, and for the information of the review)ug 
authority in judging of the merits of the sentcnce. It is, therefore, 
proper for the court to take evidence after a plea of guilty in any 
such case, exeept when the specification is so descriptive as to dis­
close all the circumstances of mitigation or aggravation that accom­
pany the offense.-(Win. Dig., p. 376.) 

In cases where the punishment is mandatory, this full knowl­
edge of the attendant eircumstances is still 1110re neeessary to the 
reviewing autllOrity. in order that he may be able to comprehend 
the entire case and correctly judge whether the sentence should be 
approved or disapproved. In capital cases, particularly, it is most 
important that all the facts of the case be exhibited in evidence. 
-(lb.) 

In practice, the r,bsence of evidence to illustrate the offeJ'se has 
been found particularly embalTassing in eases of desertion. In a ma­
jority of these cases in which thc pIca is "Guilty," the record is found 
to contain no testimony whatevcr; and a full and intelligent compre­
hension of the natnre of the offense, is thus, in many instances, 
not attainable.-(Win. Dig., p. 377.) 

IVhen the court bkes evidence after a plea of "Guilty," the ac­
cused may cross-examine the witncsses, produce evidence to rebut 
their testimony, offer evidence as to character, and address the 
court in extcnuation of the offense or in mitigation of punishment. 
-(Ins. Dept. DaIL, p. 11.) 

When the accused pleads "Guilty," and then with no evidence 
talwn, makes a statement inconsistcnt with his plea, the statement 
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and plea should be considered together. and if guilt is not conclu, 
sively admitted, the court should direct the entry of a plea of "Not 
Gl.lilty," and proceed to try the case on its merits.-(Win. Dig., p. 
377.) 

Instead of pleading to the merits, the accused may plead in bar 
of trial; either to the jurisdiction, by denying the legal right of the 
court to try him; or he may offer a special plea in bar, presenting 
reasons why he should not be tried on each separate specification. 
Such a plea in bar and any argument in its favor should be signed 
by the accused, appended to the record. and referred to in the pro­
ceedings as having been submitted by him. The onus of substan­
tiating such pleas rests on the accused. Both sides should be heard, 
and the evidence pro and con recorded.-(Ins. Dept. Columbia, p. 
49; also Ives, pp. 96 to 111.) 

If the plea in bar of trial by the comt be found valid, the court 
should report its decision to the convening authority and await fur­
ther instructions; if, by special plea, an issue is made, the court 
should act as directed on preceding page; if the plea be overruled, 
the accused should be required to plcad to the merits: i. e., "Gudty," 
or "Not Guilty." 

If the prisoner, from obstinacy or deliberate design, stands mute, 
or answers foreign to the purpose, the court should proceed to trial 
and judgment as if the prisoner had pleaded "Not Guilty."-(89 
A. W.) 

Plea of the 103cl Article of War, in bar of t1'ial. The Acting 
Judge Advocate General, in his report for 1887, states, page 9: 

"Under date of January 20, 1877, the then Secretary of War 
held as follows; 

" 'I dech~e that the old intrepretation of the 88th, now the 103d, of 
tl1e Rules and Articles of War, under which a deserter might be 
tried by court-martial without regard to the length of his absence, 
notwithstanding the limitation clause in the said article, shall con­
tinue to be in force.' 

"This ruling has been confirmed by the War Department, under 
date of June 14, 1887; it being then announced that, 'The decision 
of January 20, 1877, has, since its promulgation, been the rqle for 
tll-e gqidance of officers of the army, and will so remain Until of­
ficially set aside.''' 

?le(t of Minority. "Where a soldier, otherwise subject to be dis­
eh!J,l'ged on account of minority, is held in alTest prior to trial, 01' 

ullder sentence 11S a deserter, an 11pplication for his discharge by a 
Parellt entifle(i to claim his services (whether addressed to the Sec­
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retary of ''Var or to a U. S. court), will not be favorably enter­
tained. In such a case the interest of the public in the administra­
tion of justice is paramount to the right of the parent, and requires 
lhat the party shall abide the legal consequences of his military of­
fense before the question of the right of discharge be passed upon." 
-(Win. Dig., p. 251.) 

ATTENDANCE OF '¥ITKES~ES. 

"The Judge Advocate should summon the necessary witnesses for 
the trial." 

To procure the necessary witnesses, the Judge Advocate should 
usually proceed as follows: (For summons and sllbpmnas see 
Forms.) 

1. If the desired witness is an officer or a soldier, or a citizen living 
in the vicinity of the post or city, where the court is convened, the 
summons or subpmna may be served by the Judgc Advocate or by 
a 'person instructed by him. 

In all cases where expense will be incurred in mileage to officers 
or transportation to enlisted men in attending as witnesses before 
courts-martial, or serving subpmnas, the summons or subpmna will 
be forwarded to Department Headquarters for service; in case of 
emergency, military witnesses may be so summoned by telegraph. 

2d. If the desired witness is an officer present at the post, the 
summons (see "Forms" il1J'rit), should be addressed to him through 
his post commander. 

3d. If an enlisted man, present at the post, the summons should 
be sent to his post commander for service. 

Service is marle, under the laws of the United States, by a per­
sonal delivery of the 8ubpmna to the witness.; and prOOf of ser­
vice by returning the duplicate original to the Judge Advocate en­
dorsed (for form of affidavit or certificate see "Forms" infra) to 
the effect that, on such a day, date and place, the affiant personalli/ 
served upon the within named witness a ~ubpmn3., of which the 
within is a duplicate. Any person, instructed by the Judge Advo­
cate or post commander, may serve the 8ubpmna; hut to be legal 
this service must be personal.-(Par. 1009, A. R.) 

Should t.he witness fail to appear on due and reasonable notice, 
the Judge Advocate has power, by the provisions of section 1202, 
R. S., to issue like process, to compel any witness to appear and 
testify, which courts of criminal jurisdiction within the state, terri­
tory, or district where such court may be convened, may lawfully 
issue. This power also includes the power to execute such process 
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through some officer, who shall be specially charged with its execu­
tion.-(12 Op. Atty. Gen., p. 501.) 

In the case of sueh failure to appeal', the Judge Advocate should 
present and have attached to the record, referring to the same 
therein, the duplicate subpoma endorsed as stated; then, after sta­
ting to the court that' 'the witness is a material and necessary one, n 

and noting the same in the record, formally move for a writ of at­
tachment against the contumacious witness. 

The record should show the decision of the comt; if the motion 
is granted the Judge Advocate should, in compliance with pal'. 
1009, A. R., apply to the Department Commander for designation 
of some milihwy officer to serve the process; then, such officer hav­
ing been named, formally direct tbe writ of attachment (see 
"Forms" inf1'a) to him, attaching thereto a certified copy of the or­
der convening the court, of the original subpmna, and of the 
charges and specifications in the case in question.-(Ib., p. 17.) 

In executing such process it is lawful to use simply the necessary 
force to bring the witness before the COlll't. Whenever force is ac­
tually required, the post commander, nearest witness' residence, 
will furnish a military detail sufficient to execute the process.-(8ee 
par, 1009, A. R.) 

If, in executing this legal process, the officer detailed for that 
purpose should be served with a writ of habeas corpus from any 
United States court, 01' by a United States Judge for the production 
of the witness the writ must be implicitly obeyed and the prisoner 
produced with the orders or process under which he is held (see 
par. 1062, A. R); if, however, the writ of habeas corpus is issued 
by any State court (or State judge), it will be the officer's duty to 
endorse and return such writ, respectfully informing the court (01' 

judge) that he holds the within nallied prisoner pursuant to a writ 
of attachment issued by a lawfully convened court-martial; that he 
is diligently and in good faith engaged in execnting said writ ac­
cording to the co'mmands of said court-martial; and that he respect­
fully submits for the inspection of the court (01' judge) a copy of 
the original process under which he is acting, together with a copy 
of the order convening said court-martial, and of the subpcena and 
the charges, in the case in questiou. Further that, as he thus holdS 
the prisoner under and by color of the authority of the United 
States, he most respectfully denies thejurisdiction of the honorable 
court (or j ndge) in the premises, and requests the dismissal of the 
writ of habeas COI'PUS for such cause, and that, in this connection, 
he invites the attention of the court (or judge) to the decisions of 
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theSupremeOoill't of the United Statesupon this subject, given iIi 
Ableman vs. Booth, 21 Howard, page 506, also U. S. vs. Tarble; 13 
Wallace,' page 39'1. 

After having niade the' above return, it is imperatively the duty of 
the officer '.'to obey the process of the United States, to hold the 
prisoner in custody under it, and to refuse obedience to the mandate 
01' pi'ocess of any other giJvernment. And, consequently, it is his 
duty not to take the prisoner, nor suffer him to be taken before II 

State Judge 01' court upon a habea8 corpus issued under State au­
thority."-(See Ableman vs. Booth, 21 Howard, page 517, and pal'. 
1061, A. R.) 

Although a conrt-marti~l has power; under Sec. 1202, R. S., to 
thus procure the attendance of civilian wit.nesses, it has lJ1'acticatly 
none, under the same'statute. to compel tltem to testify. On this sub­
ject the Acting Judge Advocate General. in his report for 1887, 
states: "In an opinion of this office, dated August 27, 1885, it was 

, held that, in the absence of legislation to that effect, a court-mar­
tial had no power to punish for contempt a civilian who, having 
been summoned as a witness and having appeared, refused to testify. 
An opinion to the same effect was afterwards given by the Depart· 
ment of Justice. and the War Department has accepted these apin­
ions as correct." 

11. For ~Ditnesses stationed, or residing ~Dithout tlte litate, etc. 

"The depositions of witnesses residing beyond the limits of 
stitte, territory or district in which any military court may be or­
dered to sit, if taken on reasonable notice to the opposite party and 
duly authenticated, may be read iu evidence before such comt in 
cases not capital." (91st A. W.) In order to avoid expense to the 
United States, depositions should be taken in accordance with tbis 
At'ticie, whenever they will be sufficient to meet the ends of justice. 

The usual mp.thod of procedme to obtain a det)osition (see 
"Forms") is as follows: 

The party, prosecutoi' or defendant desiring the deposition, sub· 
mits to the court a list of interrogatories to be propounded to the 
absent witness; the opposite party then prepares and submits a list 
of cross-interrogatories, a reasonable time being allowed for this 
purpose, re-direct and re-cross interrogatories are added. if desired; 
finally the court having assented to those thus submitted, adds such 
as, in its judgment, may be necessary to elucidate the whole of the 
witness' testimony. 

Both parties then agtee, if possible, upon some officer or person 
before whom the deposition is to be taken. The person agreed 
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upon should be a notary public. justice of the peace, or some civil 
officer competent to administer oaths in the state, territory or dis­
trict in which the deposition is to be taken. If such an officer is 
not known, the space for the name of the latter should be left 
blank, to be filled out by the officer or person who may be directed, 
by the proper authority, to secure the deposition. Any offieer of 
the army may be ciesignated to see that the deposition is properly 
taken, but the oath must be adminbtered and the deposition authen­
ticated by a civil officer empowered by law to administer oaths for 
general purposes.-(See G. O. 37, A. G. 0., 1889.) 

The interrogatories having been accepted by the court, the Judge 
Advocate should make out duplicate sllbpmn3.s requiring the wit­
ness to appear in person, at the proper place, on-date, before the 
civil officer by whom the deposition is to be taken, and transmit the 
same. with the interrogatories, to the Department Commander, with 
the request that they be forwarded to the officer who may be di­
rected to secure the deposition.-(See Cir. 3, A. G. 0., 1888.) 

Upon the return of the interrogatories with the required deposi­
tion, the latter is submitted to the court. The papers should then 
be properly marked, appended to the record, and referred to in the 
proceedings, where all action upon the subject necessary for the in­
formation of the reviewing authority should be recorded. 

"'When the deposition has been returned to the court, together 
with the subpmna, then the Judge Advocate should prepare and 
sign the usual certificates of attendance (see "Forms infra) and 
transmit them to the witness, with duplicate copies of the order 
convening the court. The fact of the attendance and the length of 
the same is to be ascertained from the deposition."-(Cir. 3, A. G. 
0., 1888.) 

Depositions should be returned, sealed, direct to the Judge Advo­
cate of the court and opened by the President thereof in open court. 

Depositions of witnesses cannot be taken nor read in evidence 
where miiitai'y offenders are charged with the violation of an Arti­
cle of vYar, the penalty for which may be death. 

In time of peace the crime of desertion is not a capital one. 
In capital cases (i. e. those in which the offense is punishable by 

death), or in cases where the Judge Advocate can certify "that, un­
der the peculiar circumstances of the case, to administer justice it 
is not best to take the desired testimony by deposition under the 
91st Article of War," the regular subpmnas should be made out by 
the Judge Advocate, certified to as above, if necessary, and trans­
mitted to the Department Commander for service.-(See pars. 1011 
and 1012, A. R) 
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FEES OF WITNESSES. 

A civilian witness, upon his discharge, is entitled to receive from 
the Judge Advocate a certificate, setting forth the fact of his hav­
ing been summoned as a witness in the case, and the number of 
days of his attendance in that capacity before the court. To enti­
tle a witness to the payment of fees, it is not absolutely essential 
that he should produce a formal summons or subpccna, addressed 
to and complied with by him, or that he should have been formally 
summoned in the case. A strict observance, however, of par. 100S, 
A. R., would call for the issue of formal summons to witnesses on 
both sides, and it is the best practice for the Judge Advocate to 
cause such to be served in each instance.-(Win. Dig., pp. 487-8.) 

.(
/From inquiry at the office of the chief paymaster of the depart­

!ment it has been learned that a large percentage of the accounts of 
Icivilian witnesses, sent to that offico, have to be returned for 001'­

\·ection. Instructions in reference to same are given in pars. 1050­
1055, A ..--R~ 

The vouchers and all accompanying papers must be in duplicate, 
and the Judge Advocate should see that the vouchers aTe in 
proper form and complete. 

The date of the summons must be prior to that of the witness' 
attendance before the court, that of the affidavit and certificate on 
or after the last day of his attendance; finally, the copy of the or­
der convening the court should be certified to by some officer other 
than the Jndge Advocate. 

It cannot affect the right of a civilian witness to his compensa· 
tion as such, that, when on the stand, he refused to testify in an­
swer to proper questions, or that, in answering material questions, 
he testified falsely. Such a witness is paid for his attendance, and 
the fact that, after he has duly attended, he has committed a con­
tempt or has'been guilty of perjury, cannot impair aright not made, 
by law or regulation, conditional upon his good conduct under ex­
amination or upon his veracity.-(Win. Dig., p. 488.) 

COMPETENCY OF WITNESSES. 

Asa general rule, all persons are competent witnesses; the excep­
tions may be summarized as follows: 1st, those insensible to the 
obligations of an oath; 2d, those deficient in understanding by 
reason of lunacy, idiocy, infancy or intoxication-the question of 
capacity resting with the court; 3d, those convicted and sentenced 
for treason, felony, and crimen falsi-reversal of judgment restores 
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competency; so does pardon, except in case of perjury 01' suborna­
tion of perjury.-(l Glf. Sec. 326, 430; and R; S. iJ392.) 

By the Act of :J\larch 16, 1878, the exception that the accused 
party is not a competent witness has been so far set aside as to al­
low him, at his own request, but not otherwise, to testify in his 
own behalf. This Act provides: "That in the trial of all indict­
ments, informations, complaints, and other proceedings against per­
sons charged with the commission of crimes, offenses and misde­
meilllors, in the United States courts. Territorial courts, and 
courts-martial, and courts of inquiry, in any State OJ' Tcrritory. 
including the District of Columbia. the person so charll;ed shall. at 
his own request, but not otherwise, be a competent witness. And 
his failure to make such request shall not create any presumption 
against him." 

Parties testifying under this Act have no exceptional status or 
privileges; they lllust take the stand and be subject to cross-exam­
ination likc other witneses. The submission. by the accused, of a 
sworn statement is not a legitimate exercise of the authority to tes­
tify, conferred by the statute, and such a statement should not be 
admitted in evidence by the courL-(Win. Dig.. p. 482.) 

As the exception by which parties were declared incompetent on 
the ground of interest (see GIf., Sec. 334) included husband and 
wife, in cases in which either was a party, it would appear to be 
proper, now that the party most interested is allowed to testify in 
his own behalf, to allow the wife to testify, at least upon the pris· 
oner's request; but it has been uniformly held (see Win. Dig., p. 482) 
that she canllot be admitted as a witness for or against her husband, 
and that the above Act docs no.t affect thIS rule. 'Vhere, however, 
the husband is under trial for violence inflicted on her person, the 
wife is competent either fo7' or against him.-(Ives, p. 329.) 

EX:A~nXATION OF 'VITNESSES. 

Courts-martial should, in general, follow. so far as apposite, the 
rules of evidence observed by criminal courts of the United States. 
They are not, however, bound by any statute in this particular, and 
it is thus open to them, in the interest of justice, to apply those 
rules with more indulgence than the civil courts; e. g. 10 allow 
more latitude in the intl'oduction of testimony and in the examina­
tion and cross-examination of witnesses than is commonly permit­
ted by civil tribuuals. The idea being that persons on trial by 
courts-martial are not, ordinarily, versed in legal science, and a lib­
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eral com;se should, therefore, be pursued and over technicality 
nvoided.-(Win. Dig.. p. 253.) 

The manner in which witnesses are to be examined lies chiefly 
within the discretion of the court. The great object is to elicit the 
truth from the witness; but the character, intellig-ence, moral cour· 
age, bias, memory, etc., of witnesses are so varied as to require an 
almvst equal variety in the manner of interrogation, necessary to 
attain that end.-(l GIf., Sec. 431.) 

Before the examination of any particular witness is begun, it is 
customary for the court to require the others to retire. If a witnElss 
remains in court after such a request, by mistake OJ' otherwise, the 
court will decide whether or not he shall be examined; but whether 
or not it is essential to tue discovery of truth that tbEl witness shaU 
be thus examined out of hearing of each other, is a matter within 
the discretion vf the court.-(Ib.) 

After a witness has been sworn the first question should he 
formed, so as to ascertain his name, rank, regiment and station; 
the second, his recognition of the accused, together with the lat· 
ter's name, rank, etc., the third, when practicable, in such forllj 
that the answer may show that the witness was so placed as to per­
sonally know something about the matter set forth in the specifica­
tions; whilEl the fourth and subsequent interrogatories should be 
such as to elicit all the facts, whether they consist of words or ac­
tipns, that may thus have come within the witness' perspnal knowl­
eqge. 

It is not necessary that a witness for the defensEl should identify 
the accused. 

Direct Examination.-Upon direct examination, leading questions 
are not allowed. This rule, however, is to be understood in a rea­
sonable sense; for, otherwise, the examinations might be most in­
conveniently protracted. To abridge the proccedings, the witness 
may be led at once to points on which he is to testify, and the facts 
in the case already established be recapitulated to him. The rule is, 
tperefore. not applicablEl to that part of the examination which is 
merElly introquctory.-(l Glf., 434.) 

J,eading questions are those which plainly suggest the flnswer 
qesired, or those wbich. embodying a materiq,l fact, admit of a sim­
ple yes or no. The exceptions to the above 1'\I)e against their ad­
mission are: 1st, where the witness appears hostilf3 to the partY 
Producing him, or in tPEl interest of the other party, or unwilling 
to giVe evidence; 2d, wherEl an omission in his testimony is evi­
dently caused by wflnt of l'f3collElction, which a suggf3stion may as­
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sisti 3d, when a witness is called to contradict another, the partic­
ular expressions illay be used instead of asking witness what was 
said.-(Ib. Sec. 435.) 

vVhenand under what circumstances a leading question may be 
put is a matter for the court to decide and not a matter which caH 
be assigned for error. (lb.) W'hen, therefore. either party desires 
to ask such questions, the permission of the court should be ob­
tained and this fact noted upon the record. 

On the direct examination the questions shoulr!. ordinarily be ma­
terial and relevant, and irrelevant questions should be excluded; yet 
great caution should be exercised in excluding questions on this 
ground, as many questions which appear irrelevrmt may "consti­
tute a link in the chain of proof" without bearing directly or im­
mediately upon the charge.-(Ib., p. 452.) 

As a rule also the testimony shonld be confined to facts within 
the witness' personal knowledge, and matters of opinion excluded; 
but in matters of common observation, such as drunkenness, or 
manner, whether insolent, insubordinate or otherwise, etc., he may 
state his opinion or bclief as to the state of sobriety, or as to the 
manner of the accused at the time specified. There are, moreover. 
two other exceptecl classes of cases in which a witness may give 
his opinion: 1st, when a matter of fact resting wholly on belief is 
in question, such as the identity of a person, or of a handwriting 
with which the witness is fmniliar; 2d, when the case involves a 
question of sciencc or a knowledge of a specialty, in which case 
the testimony of experts is admissible. (lb. p. 479.) For a witness 
to be competent in the latter case it must be shown that he is an e.l'­
pert. 

To refresh his memory, the witness may use a memorandum made 
at the time of the fact or action to which it refers; such a writing 
should be exhibited to the court to show its nature.-(l ,Yin. Law. 
p.477.) 

The accused is. in general, entitled to have all the material wit­
nesses for his defense summoned; except when their testimony 
would be merely cumulative and evidently add nothing to the 
strength of his case. As far as possible he should be allowed a full 
and free defense, as the least denial to him of any proper facility, 
opportunity, or latitude for the same, not only serves to defeat the 
ends of justice, but often lends impunity to guilt.-(G. U. M. 0.128, 
A. G. 0., 18'16.) 

Oro88-Examination.-The cross· examination should ordinarily be 
confined to the matter of the direct examination; yet this rule does 
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not apply to questions, outside of the main issue, asked for the 
purpose of testing the moti,ves, prejudice or credit of the witness. 
In view of its purpose and significance, a much greater latitude is 

-' allowed upon this than npon the direct examination; e. g. leading 
questions being freely allowed, and matters otherwise irrelevant and 
collateral permitted when the object is to test the knowledge, Illem· 
ory or animus of the witness and thus discredit his testimony. Col­
lateral or irrelevant matter cannot, however, be entered into for the 
purpose of contradicting the witness by other testimony, and thus 
discrediting him; though such questions as whether the witness has 
not, at some previous time, told a different story, or whether the 
witness has not previously expressed hostility toward the accused, 
Illay be asked with the abovc vicw of contntdicting him in case he 
answers in the negative.-(l ·Win. Law., p. 487.) 

Re-E;wmination.-IVhere the witness, in tbe cross-(\xamination, 
. has made statements at variancc with those made upon his direct 

examination, the party calling hi 111 may jOe-examine him to elicit an 
explanation of those statements, or his lIlotive in making them. This 
is strictly the full scope of a re-cxamination, and hencc it is desir· 
able that all matcrial qucstions should be put npon the direct exam· 
ination; but though this is the strict rule, the court may, in its dis· 
cretion, make exceptions in the intercsts of justice. 'Vhen. howevcr, 
upon cross-examination, ncw matter has been introduced. the 
witness may bc rc-examincd upon the subjects.-(IlJ., p. 488.) 

Rebu.ttal.-Witnesses in rebuttal may be called by the Judge Ad· 
VOClttC to re-establish the character, for veracity. of his witncsses. 
impeached by the accused; to impeach the same of witnesses for 
the defense; and to rebut any and all new matter introduced by the 
accused and not touched upon by the prosecution. Tbe Judge Ad· 
vocate cannot ofIer evidence to rebut what he himself bas elicited 
only by cross·examination of the accused's witnesscs.-(Ins. Dept. 
Cal., p. 20.) 

The accused may cross-examine such new witnesses, called in reo 
buttal, and may himself call other witnesses to fortify the character 
of his previous witnesses; but, for tbis purpose only when these 
have been impcached by the Judge Advocate.-(Ib.) 

E,mmination by the U01l1't.-The court should, ordinarily, defer 
questioning a witness until his examination by the Judge Advocate 
and the accused bas been completed; if a member, for any reason, 
as when hC.8ees something material omitted, wishes to put a ques. 
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cate or the flcC'used.-(l Win. Law, p. 402.) 

The questions of the court should be for the purpose of clearing 
up doubt upon obscure points. or of reconciling discrepancies in 
the testimony. With this in view, if the court desires to hcar evi­
dence not introduced by either party, it may properly call upon the 
Judge Ad vocate to procure the same if practicable. Any testimony 
thus introduced would. of course, be subject to cross-examination 
and rebuttal by the party to whom it is adverse.-(lb.) 

Though the abovc is the proper order and sequence of examina­
tion, the comt may, in the interests of truth and justice. recall wit­
nesses at any stage of the proccedings, both parties being present; 
it may permit material testimony to be introduced by either party, 
quite out of its regular order and place; or permit a case, once closed 
by eithcr or both sides, to be re-opeued for the introduction of testi­
mony, previollsly omitted. even though this may have been done 
through negligence, if convinced tbat this testimony is so material 
that its omission would leave the investigation incomplete .-(lb_ p. 
401.) 

CmWIBILITY OF vVITRESSES. 

A witness' credibility may be attacked: 1st by disproving bis 
testimony; 2d, by evidence of his general reputation for truth and 
veracity-particular instances cannot be inquired into, but the char­
acter of the witness as shown, and connection with the case, may 
afford grounds for disbelieving him; 3d, by proof of statements out 
of court, contradictory to his testimony-this is not permitted unless 
he was asked on cross-examination, as before stated, whether at a 
time and place specified he bad not made such or such a statement 
to a person named.-(l Win. Law, pp. 492-5.) 

A party cannot discredit his own witness: but if he is imposed 
upon, or the wituess unexpected testifies adversely. he lllay contra­
dict him by others.-(Glf., Secs. 442-4.) 

Unless the accused calls witnesses as to his own character, this 
cannot bc attacked by thc prosecution. 

EVIDENCE. 

The best evidence obtainable should, of course, always be given. 
The lceigld of evidence, however, does not necessarily, depend upon 
the number of witnesses. A single witness, whose statements, 
manner, and D.ppearance on the stand, are such as to commend him 
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to credit and confidence, will sometimes properly outweigh several 
less acceptable and satisfactory witnesses.-(Win. Dig., p. 234.) 

Hearsay evidence is inadmissible; but the court should be careful 
lffit to confound original with hearsay. Thus the fact in contro­
versy may be whether such things were written or spoken, and not 
whether they are tI'ue, or such language or statement may be a 
necessary or an inseparable concomitant of the fact in issue. In 
such cases the writin.gs or words are not hearsay, but original facts 
admissible as evidence .-(1 Glf., Sec. 100.) 

Documentary evidence is only admissible when its authenticity 
has been established by sworn testimony, or by seal of a court of 
record, or when its authenticity is admitted by the accmed.-(Ins. 
Dept. Cal., p. 21.) 

When transcripts from the records of any of the executive depart­
ments of the Government are used, they should be certified to by 
the chief officer of the bureau in which the originals are filed, and 
the authenticity of the certification verified under the seal of the 
department by the secretary thereof.-(Sec. 882, R. S.) 

When a document contains primary evidence of a fact, oral testi­
mony of its contents is inadmissible, unless thc non-production of 
the document can be satisfactorily explained. 

IVhen the original documents are introduced, and they are of 
such character that they cannot be retained, certified copies of the 
same should be appended to the record.-(Ins. Dept. Dall:., p. 12.) 

FINDING. 

The findings of the court should be governed by the evidence 
considered in connection with the pleas; and those upon the charge 
and specification should be consistent with each other.-(lVin. Dig., 
p. 262.) 

If the offense, as set forth in the specification, is substantially 
provcn, the court should refrain from making immaterial excep­
tions or substitutions not necessary to support the cbarge; if excep­
tions are necessary, the accused may be found guilty of parts of 
the specification, not guilty of the remainder, and then, if the 
specification is still apposite to the charge, guilty of the charge. 

If the evidence proves the commission of an offense less than 
that specified, yet kindred thercto, the court may except words of 
the specification, substitute others instead, pronounce the guilt and 
innocence of the substituted and excepted words respectively, and 
then find the accused not guilty of the charge, but guilty of the 
lesser kindred offense. 
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The court cannot in its findings legally substitute the 62d Article 
of ~War for any other, unless the proof under the specification fails 
to substantiate the original charge.-(Ib.) 

In a case of virtual acquittal, to use the term "guilty" is improper; 
the correct expression is "found facts as stated, but attach no crim­
inality thereto." "Guilty" should be employed ouly when the ac­
cused has been convicted of a crime deserving pllnishment.-(Ives, 
p. 153.) 

PREVIOUS THIALS AXD CONYICTIO?'.'S. 

"As a matter of pleading, to recite previous trials and convic­
tions in charges of new offenses is wrong; but previous trials and 
convictions may be properly inquired into after the court has 
arrived at its findings and before pronouncing sentence, to see if 
the prisoner is an old offender and, therefore, less entitled to leni­
ency than if on trial for his first offense. After arriving at the 
findings, the court nmy be opened to receive evidence of previous 
convictions. These convictions should be proved by the records of 
previous trials. or by duly authenticated orders ]lwmnlgating thc 
same, showing the actual offenses of which the prisoner was con­
victed. When a charge is forwarded to a Department Commander 
or other officer anthorized to appoint a general court-martial, and 
it is desired that previous convL:tions should be considered, such 
charge will be accoillpanied by authenticated copies of the orders 
promulgating tlw previous trials. "-(Par. 1018, A. R.) 

"The language of A. R. 1018 is not limited to previous convic­
ti,)j]s of offenses similar to the one for which the accused is on 
trial, and should not be so construed. The object of the paragraph 
is stated to be 'to sec if the prisoner is an old offender, and there­
fore less entitled to leniency than if on trial for his first offense.' 
This information might not be fully obtained if cvidence of pre· 
vious convictions of similar offenses only were laid before the 
court. It. has no bearing upon the question of guilt of the particu­
lar charge on trial; but only upon the amount and kind of punish­
ment to be awarded, and to this end it is proper that all previous 
convictions should be known. As the accused is not on trial for 
the offenses, evidence of the previous convictions of which it is 
proposed to introduce, the 103d Article of War cannot be held to 
apply,"-(Cir. 8, A. G, O. 1886.) 

PU]S"ISH)IEN'l'. 

Punishment, under the Articles of War. is either left to the dis­
cretion of a court-martial, or is made wholly or ~partially manda­
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than that prescribed is illegal. Before pronouncing sentence, the' 
court should, thcrefore, in case of any uncertainty, examine the 

o' article violated to see what punishment may be legally awarded. 

"The legal punishment of soldiers which courts-martial may 
award (depending upon the character of the offense and the juris­
diction of the court), are death. confinement, confinement on bread 
and water diet, solitary confinemen t. hard labor, ball and chain, 
forfeiture of pay and allowances, dishonorable discharge from ser­
vice and reprimand, and for non-commissioned officers, also reduc­
tion to the ranks."-(Par. 1021, A. R.) 

"Upon conviction of offenses punishable at the discretion of 
courts-martial, a soldier lllay be sentenoed to have his monthly pay, 
01' a stated portion thereof, retained from him for such periods as 
the court, subject to the restrictions of the 83d Article of IVaI', may 
direct. The amonnts so retained will be paid only on the final 
statements furnished enlisted illen on discharge from the service." 
-(Extract G. O. 63. A. G. 0., 1889.) 

Ordnance, commissary, and post quartermaster sergeants, and 
hospital stewards, though liable to discharge, will not be reduced. 
-(Pars. 105 and 1533, A. R.) 

"Solitary confinement, 01' confinement on bread and water diet, 
shall not exceed fourteen days at a time, nor be again enforced un­
til a period of fourteen days has elapsed. Nor shall such confine­
ment exceed eighty-four days in anyone year ."-(Par. 1021, A. R) 

Punishment by ball and chain should be imposed only in extreme 
cases.-(IVin. Dig., p. 449.) 

"N0 person in the military service shall be punished by flogging, 
or by branding, marking, or tattooing on the body."-(98th A. W.) 

"Sentence imposing tours of gnard duty arc forbidden. "-(See 
pal'. 1020, 11. H.) 

"Pay of a soldier not assigned."-(See par. 1035, A. R.) 

Under the 17th Artiele of War, stoppage of pay and punishment 
is mandatory; the stoppage shall not exceed the value of tbe arti­
cles alienated. nor exceed one-half current pay pel' month during 
period of reimbursement to the Government.-(G. O. 110, A. G. 0., 
1876.) 

In a case that is discretionary, a court·martial may impose any 
sentence sanctioned by tbe "custom of the service," although (in 

cases of soldiers) the same may not be included in the list of the 
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more usual punishments contained in pal'. 1019, Army Hegulation". 
-(Win. Dig., p. 448.) 

Penitentiary, when lawful to sentence.-(See 97th A. IV.) 
"The 97th Article of ,Val' only limits 'the discretion of the court' 

as to imprisonment in the penitentiary, and it has been nowhere 
provided that the pnnishment may not in other respects be greater 
than the civil courts could inflict."-(Op. U. S. Sup. Comt, pub­
lished in G. O. 61, A. G. 0.1882.) 

The most common offenses that are punishable by confinement 
in a penitentiary are the following: A conviction of any of thtJ 
crimes mentioned in Article 60; robbery; g-rand larceny: embezzle­
ment; forgery; bnrglary; arson; mayhem; manslaughter; assault 
and battery with intent to kill; shooting or stabbing with intent to 
commit murder; rape; or assault with intent to commit rape. Any 
of these offenses, when committed to the prejudice of good order 
and military disci pline, although in time of peace, are punishable 
as stated.-(Win. Dig.; p. 27-42.) 

~El\TENCE: 

In passing sentence, the court should bear in mind that the objeet 
of the punishment to be awarded is not only to punish the offender, 
but also to prevent the rf'petition of the crime through the example 
set, and that it is genera,]]y conceded that this object will be best 
promoted by cal'l'ying into effect a system of discipline of a severe 
and stringent character such as will make men prudently resolve to 
keep clear of It if they can.-(See Ives. p. 159.) 

Should a court, for any reason, adjudge a milder sentence than is 
usually awarded for a like offense. the rcason for so doing' should 
be stated, lest the punishment appear inadequate to the ollense and 
an example set.-(G. C. M. 0.42, A. G. 0., 1864.) 

As the records of proceedings, received from conrts in the depart­
ment, show a great diffcrence in the wording of sentences practi­
cally the same. the following simple forms are pnblished for Irnirl­
ance in apposite cases: 

Uonfinement: .::." "to be confined- at hard labor llIhJer 
charge of the post gnard for--( ) days" 

FOlfeiilll'e: -'!- * "to forfeit -- ) dollars of..... 

his pay." 

Confinement andf01feitllTe: .,:. "' i:' • 'to ue contined at hanJ 
labor under charge of the post gnard for -- ( ) months, and to 
forfeit -- ( ) r]o]brs per month for the samc period." 
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Stoppage of pay and confinement: ~, ". ". "to suffer a 
monthly stoppage of -- dollars and -- cents ($--) from his pay 
until he shall have ;'eimbursed the United States the sum of-­
dolial's and -- cents, the total money value of the --- sold, (01' 

lost) by him. and to be confined at hard labor under charge of the 
post guard for the period of --- months.-(See pal'. 1033, A. R.) 

"And the court does therefore sentence him, -------­
----------------------------; and 
to have stopped against his pay the sum of---- dollars per 
month for---- successive months, to be retained by the United 
States until such time as he shall be discharged from the service.­
(See G. O. 63, A. G. 0., 1889.) 

Dishonorable (li8charge and f01:feitw'e of pay and al101oances: .r.­

* .* "to be dishonorably discharged the service of the United 
States, forfeiting all pay and allowances due him." 

Dishonorable discharge. fOI:feiture of prty and allowances and con­
.finemcnt: * .,. * "to be dishonorably discharged the ser­
vice of the United 8tates, forfeiting all pay and allowances due him. 
and to be confined at hard labor in such military prison (or peniten­
tiary) as the reviewing authority may direct for-- ( ) years." 

(For confinementfo?' lcss than one yeG1' ~ce A. R. 557.) 

The clause "or to become due," so frequently added after "allow­
ance due," in such sentences is superfluous; for the reason that 
the forfeiture takes effect on the date of the order promulgating 
the sentence, after which none but prison ,"l1owances accrue, and 
these cannot be taken away by sentence. 

"When the sentence of a court-martial prescribes imprisonment, 
the court will state therein whether the prisoner shall be confined 
in a penitentiary or military prison, being guided in its determina­
tion by the 97th Article of War."-(Pal'. 1022, A. R) 

"When the court has sentenced a prisoner to a military prison for 
any offense, no power is competent to increase the punishment by 
designating a penitentiary as the place of confinement.-(Par. 1024, 
A. R.) 

Unless the laws of the state. territory, etc.. in which the COl1l't is 
convened. are at hand, it is impossible for the court to determine in 
all cases whether or not, under the 97th Article of War, the offender 
is punishable by penitentiary confinement. Therefore. in case of 
any doubt, the wording "in such place as the proper anthority may 
direct" is recommended. "Proper" instead of "reviewing" author­
ity should be used; for, if no provision has been made for confine­
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ment of prisoners under sentence of conrts-mart.ial in a peniten­
tiary within the department, the Department Commander is directed 
by par. 1023, A. R, to forward the record to the Judge Advocate 
Gcneral for the action of the Secretary of War. 

AU~'HENTICATroNOF PnOCEEDI;>;GS. 

"Every court-martial should keep a complete aud accurate record 
of its proceedings. The record will be authenticated by the signa­
tmes of the President and ,Judge Advocate in each case. * * *." 
-(Pa'.·. 1037, A. R) 

It is sometimes held (1 Win. Law, p. 723) that, in addition to 
signing the sentence, the President and Judge Advocate sign such a 
certificate as "A true and complet.e record. Attest: A-- B--, 
President; C-- D--, ,Judge Advocate;" but this is considered 
unnecessary in ordinary cases. Where, however, there are material 
proceedings after the sentence, they should be authenticated b.V the 
signatures of these officers. 

ADJ()URN~IENT AND REMARKS Ole REVIEWING AUTHORI'l'Y. 

"I'Vhile the practice of noting the adjournment of the court at 
the end of the record of a trial is a usual and proper one, * * .* 
a statement of such adjournment is not an essential part of the 
record of proceedings."-(Win. Dig., p. 103.) 

The action of the original reviewiug officer is properly written 
npon a blank page at the end of the record or a sheet attached 
thereto, below or after the sentence, adjournment or other final pro­
ceeding of the court in the case.-(1 Win. Law, p. 676.) 

RECOMMENDATION. 

See Par. 1040, A. R 

PROOF OF THE CRIME. 

General 01'ders No. 91, Headquarters of the Army, A. G. 0., De­
cember 16, 1881. 

By direction of the Secretary of War, the following order is puh­
lished to the Army: 
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The frequent failme in procee(lings of general courts-martial to 
show, in cases of men tried for desertion. the intention of the ae­
cused. by which alone it can be detcrmined whether the man is 
guilty of thc crime of desertion (not of absence without leave 
merely). deprives the reviewing authority. and those to whom ap­
plication is made to extend clemency, of a proper and intelligent 
understanding of the case. 

The attention of ofilcers eomposing general comts-martial is, 
therefore, callcd to the necessity for morc careful and searching in­
quiry into the cases of enlisted men brnught bcfore them for trial 
under charges of des()rtion. That crimp, may be briefly defined as 
an unauthorized absence, accompanieu by an intent of not return· 
ing. Both elements must be proved, but the second is the gist of 
the offense; and it follnws that, in order to determine the question 
of intent, all the circumstances conuected with the absence of the 
prisoner must be considered tog-ether. The entry on the descriptive 
list of a wldier that he hns deserted is not ])1'00! of the crime, but 
merely evidence that he has been ehnrged with its commission. 
Men enticed into dissipation, finding, on recovering from its effects, 
that they have been absent long enough to be rcported deserters. 
prolong their absence through fear of being brought to trial for de­
sertion, althougb they had from the first no intention to desert. 
Their offense deserves and should receive proper punishment, but 
it is not desertion. It should appear of record that the plea of 
"guilty" to a charp;e of desertion is understood by the prisoner as 
an acknowledgement of his intention to desert. and not merely of 
unauthorLr.ed absence; and it should not be accepted when the pris­
oner makes a statement at variance witb his plea. 

Inquiry into applications for clemency shows that some Judge 
Advocates of courts-martial have a habit of recommending enlisted 
men charged with descrtion to plead guilty and submit their case 
to the merciful consideration of the cOllrt, when a careful examin­
ation of all the facts would have developed. at least, a fair line of 
defense against that charge. This practice isrepl'ehensible in itself, 
and indicates a failure on the part of an ofilcer resorting to it to ap­
preciate the trne functions of his office. and depal'tmen t and subor­
dinate commanders should not only discourage it, but in every 
propel' way secure protection to the ]1l'isone1' from such ill-advised 
counsel. 

A copy of this order will be fUl'nished by the appointing power 
to every general court-martial convened for the trial of enlisted 
men or before which they Illay be brought. 
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FORMS OF PLEADING IN CASES OF ENLISTED MEN. 

Charge and Specification preferred against Priva:e A.- B.-, 
Tj·oop .... , .. ' ...Regiment, U. S. Cavalry. 

CIIARGE.-"Violation of the 16th Article of War." 

SpeGification.-"Tbat Private A.- B.-, Troop , Regi­
lIlent U. S. Cavalry, did sell a certain quantity of ammuni­
tion delivered out to him fer use, valued at This 
at. . '" , on or about the day of 
......... " 18 " 

(Or tbe specification should allege tbat the accuserl "did wilfully 
waste," or "did through neglect waste," etc.. as tbe facts in tbe 
case may be. It should not be alleged in a specification that the 
accused did sell, 01' wilfully, 01' througb neglect waste, etc. This 
remark applies to spec;Jlcations laid under all Articles of 'War, 
which describe several distinct offenses.) 

CtIARGE,-"Violation of the 17th Article of War." 

f$]Jdcificalion.-' 'That Private A - B.-, Troop , Hegi­
ment U. S. Cavalry, did, tllrough neglect, lose the govern­
ment horse whiell had been entrusted to his care; 

01' 

did, through neglect, spoil the government horse, etc.; 
01' 

did, through neglect, lose the clothing (or arms or accoutre­
ments) which had been issued to him. This at. , , 
on or about the day of. 18 " 

CIIAHGE.-"Violation of the 21st Article of ,Val'. " 

Specificalion.-"That Private A.- B.-, Troop ... , ......Regi­
ment U. S. Cavalry, did, with his fist, strike his superior offi­
cer, Lieutenant 0.- D.-. . ..Regiment U. S. Cavalry, the 
said Lieutenant 0.- D.- being at the time in the execution 
of his office; 

01' 

did draw a revolver and threaten to shoot, etc.; 
or 



did lift up a sword (01' musket, or dub) and threaten to strike, 
etc. ; 

01' 

having been commanded by his superior officer, Lieutenant 
C.- D.-, Regiment U. S. Cavalry, in the execution of 
his office, to , did disobey said or­
der. This at , on or about the day of 
...................... 18 " 

CHARGE.--"Violation of the 22d Article of War." 

Specification.-"That Private A.- B.-, Troop .... , ...... Hegi­
ment U. S. Cavalry, did begin (or cxcite, 01' cause) a mutiny 
against lawful military anthority, by (here 8etfol'th the act8 of 
the accu8ed;) 

01' 

did join with Privates E.- F'.-, G.- H.- and J. K.-, all 
of Troop. '0" . 0o. Hegiment U. S. Cavalry, in a mutiny 
against lawful military authority, and did, (hue 8et forth the 
act8 of the accu8ed). This at. 00 00 00 .on 01' 

about the day of. 18 " 

CIIAHGE.-"Violation of the 32d Article of ·War." 

Specification.-"That Private A.- B.-, Troop 0 Regi­
ment U. So Cavalry, did absent himself from his detachment, 
without leave from his commanding oflker, from o' 00 . 
0 ' nntil. 0 This at 0 0 

...... on or about the .. 0 day of. , 18 .. 0'" 

CHAHGE.-"Violation of the 3:3d Article of War." 

Specification.-"That Private A.- B.-, Troop , Regi­
ment U. S. Cavalry, did fail to repair to the place appointed 
by his commanding officer for drcss parade (or other rendez­
vous), not having been prevented by sickness or other neces­
sity, nor excused by proper authority. This at . 

• • • o ••••••• 0on or about the day of , 18.0.0" 

CHARGE.-"Violation of the 38th Article of War." 
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Specification.-"That Private A.- B.-, Troop .... , ....Regiment 
U. S. Cavalry, having been regularly mounted, and on duty 
as a member of the post guard, was found drunk; 

01' 

being on duty witb a detachment escorting Major , . 
. . . .. ... .... ... , a Paymaster in the U. S. Army, was found 
dl'l1nk. This at. , on or about the day of 
... _ 18 " 

CHAHGE.-'·Violation of the 39th Article of War." 

Specification.-That Private A.- B.-, Company. . ... Regi­
ment U. S. Infantry, having been regularly posted as a senti­
nel on post No ... , was found asleep on his post; 

or 
did leave his pusL without having been regularly relieved. 
This at , on or about the day of. . 
.. .. .18 " 

CUAHGK--"Violation of the 40th Article of War." 

8pecification.-' 'That Private A.- B.--, Company .... , ....Regi­
ment U. S. In f>lntry, having been regularly mounted as a 
member of LlIe post guard, did quit his guard \vithout leave 
from his superior officer, and without urgent necessity, 

01' 

did quit his platoon or division. This at. , on 
or I1bout the day of _ _ 18 " 

CiIARGE.-"Violation of the 47th Article of War." 

Specification.-"That Private A.- B.-, Company " Hegi­
ment U. S. Infl1ntry, having been duly enlisted as a soldier 
in the service of the United Stl1tes, did desert said service, on 
or about the day of. 18 , at or near . 
.. .and did remain I1bsent in desertion until he was ap­

prehended (or "surrendered himself") at on the 
.... day of.. 18 " 

As the 50th Article of -War does not provide for I1n offense, other 
than is provided in the 47th Article (G. C. M. 0.55, A. G. 0., 1886; 
also Win. Dig., p. 23), if the deserter enlist as specified in the 50th 



46 

Article, the charge should be laid under the 47th, and the specifica­
tion read as follows: 

"That Private Co .. , .. , Infantry. aduly enlisted 
soldier in the service of the United States, did desert the 
same at on the _.. of , lB , and did remain 
absent in desertion until he was apprehended (or until he 
surrendered himself) on the of 18 at , 
where, having enlisted under the name of he 
was serving as a Private in Troop , .. Cavalry, without 
a regular discharge from the said CompHny.... , ... Infantry." 

If he enlist as specified in the 50th Article and again desert, the 
additional offense should be described in a second specification un­
der the' 47th Article, the two specifications to the charge reading 
thus: 

Specification I.-"That Private , Company Infantry, 
.	 having been duly enlisted in the service of the United States, 

did desert the same at. _ , on the of . 
18.. , and did renu,in absent in desertion until he was appre­
hended at on the of , 18 " 

Specification II.-"That Private . , Co .. , ., Infantry, 
having deserted and enlisted again under the name of ...... 
.. , .... _, in Troop .... , Cavalry, did again desert the ser­
vice at , on the of .. , , 18 , and did remain 
absent in desertion until he was apprehended (01' surrendered 
himself) at , on the .. , of , 18 " 

CHARGE.-"Violation of the 60th Article of War." 

Specification.-"That Private .A.- B-, Troop , Regi­
ment U. R. Cavalry, did steal one horse of the value of . 
............ , the property of the United States, and fUl'llished 
for use in the military service thereof. This at . " . 
.... , on or about the day of , 
18 " 

or 
"That Private .A.- B-, Troop .... , ....Rcgiment U. S. Cav­
alry, did steal the following described property of the United 
States, furnished for use in the military service thereof. 
(Here set f01'th an itemized description of the property alleged to 
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have been stolen.) This at. . . . . . . . . . .. . on or 
about t1e day of. 18 " 

CHARGI';.-"Conduct to tbe prejudice of good order and military 
discipline. " 

Specification.-' 'That Private A.- B.-, Troop., .. , ....Regi­
ment U. S. Cavalry, having been ordered by his superior non­
commissioned officer, .. _ , " tbe 
saiu non commissioned officer being at the time in the execu­
tion of his office, to " , did 
wilfully disobey said order. This at .. , , on 01' 

about the day of 1tL " 

(AUTICLE 6'Z.-All ci'imes not capital, and all disorders and ne­
glects. which officers and soldiers may be guilty of. to the preju­
diee of good order and military diseipline, though not mentioned 
in the foregoing Articles of 'War, are to be taken cognizance of by 
a general, or a regiment~Ll, garrison or field officers' court-martial, 
according to the nature and degree of the offense. and punished at 
the discretion of the court.) 

The foregoing forms, applicable to a majority of the cases 
brought before courts-martial, afford, it is believed, a basis for all 
pleadings under tbe Artic:les of War. It is to be borne in mind that 
the offense charged must be described in accurate language, "suffici­
ently clear to inforlll t.be accused of the military offense for which 
he is to be tried, and to enable bim to prepare his defsnse."-(Attor­
ney General Wirt. 1 Opinions, 286.) 

General Orders No. 25, Headqua1'ters Depa1'tment of the Platte, Sep­
tember 30, 1882. 

Hereafter all charges preferred against commissioned officers, or 
enlisted men, serving in this Departmeut, requiring the action of 
the Department Commander, the proceedings in such cases 'as are 
brought to trial, the original charges and all official communica­
tions connected therewith, will be forwarded to the Assistant Ad­
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jntant General; :tnd all parts of General Orders No. 18, ~eries of 
1887, Headquarters Department of the Platte, contlicting with this 

"equirement, are revoked. 

FORMS. 

SnM;VIONS FOil A MILITARY 'VI'fNESS. 

(See Ives, page 415.) 

Fort . 
................. , Hi..
 

'1'0 .•.............. 

. .. Infantry. 

Sm:-You are hereby snmmoned to appeal' on the ... of ...... , 
18.... , at o'clock, .. M., before a General Court-Martial, con­
vened at by Special Orders from , as a 
witness in the case of Private A B , Co , Infantry. 

A B .. 

.Judge Advocate. 

SUBP<ENA FOR CIVILIAN WITNESS. 

(See Ives, page 413.) 

'1'UE PRESIDENT OF 'rIfE UNITED STATES OF AMERICA: 

To , , greeting: 
Pursuant to Section 1202, Revised Statutes of the United States, 

you are hereby required to be and appear, in yOlll' own proper per­
son, on the day of , 18 , at .. o'clock ill the noon, be­
fore a Gener:tl Court-m:trtial of the United States, convened at s:tid 
. . .. .,., by virtue of Hpecial Orders No , of- ... , from the 
Headquarters of the Department of the , to testify and give 
evidence, all that you may know, concerning the pending case, then 
and there, of the United States '/)e1'8U8 . .••••..•••. , accused of . 
under the laws of the United States, and have you then and there 
this precept. 
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(To 8ecu1'e tlwproduction of pape1'8, thefoliolOing should be added:) 

You will bring with 'you, to be used in evidence, the following
 
documents:
 

(De8cribe the paper8 1canted.) 

Witness: (In8ert name of pre8iding ojficel'), President of said court, 
o this day of. , 18 '" 

C D , 
...... Infantry, 

(Made in. duplicate.) .Tudge Advocate. 

RE'rUHN OF SERYfCE OF SUBP<EN A. 

(If an office1' 8erves the 8ubplJ!na, the original should be endor8ed a8 
foliow8: ) 

I certify that I served the within subpama on , the 
witness named therein, by reading the same to him and by deliver. 
ing to him, in person, a duplicate original thereof, at. ... , , on the 
.... of .... ,18.... 

E F .. 
(See 2 Win. Law, p.353.) 1st Lieut Infantry. 

(If the 8en'ice be made by a civilian. the 8ubpama 8hould bc endor8ed 
lOith the following affidavit:) 

STATE OF , Iss.
 
COUNTY OF.••.... [
 

On this day of , 18 , personally appeared before me, 
............... , of , who, being duly sworn, says that on the 
· day <)f , 18 , he served the within subpcena on . 
· , the witness named therein, by reading the same to him, and 
by delivering to him, in person, a duplicate original thereof, at 
· , on the day of. , 18 . 

(Signature of person who 8erved 8ubp(JJna.) 

Subscribed and sworn to before me, this .... of...... ,18 .... 

(SignatU1'e of civil officer who admini8tered oath.) 

(See Ins. Dept. Columbia, p. ;31.) 

(After 8e1'vice a8 indicated, the original 8ubp(JJna should be at once re­
turned to the Judge Advocate of the COU1't; if the 1citne88 cannot be 
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found, the Judge Advocate should be so infoT1ned. If a civilian wit­
ness be ,ntrnmonedf1'om a distance, paTagraphs 4 and 5, G. 0, 97, A. 
G, 0" 1876, sllmdd be copied on hack of subpcena, to enable 10itnes8 

To keep a prope1' memm'andum of e;l'pen8e8.) 

PHOCESt; OF ATTACHiVIENT . 

To., ... ,. ,.,'
 
Stationed at. , , ,. , , .
 

G1'eeting: 

WHEREAS, a General CO\ll't-Martial of the United State~ was 
duly convened at ... ' .. ", on the .. day of ......... 18 .. "', pur­
suant to Special Orders No... , ., of 18.... , from Headquarters " . 
..... ... " a copy of whieh said order is hereto annexed, marked 
"A"; and w!w1'eas, on the... ,day of. ... , 18... , at ... " .. " the said 
General Court· Martial having been first duly sworn, ' of 
the United States Army was duly arraig;ned and his trial proeeeded 
with on a certain eharge, instituted at the prosecution of the United 
States, for the offense of." .... under the laws of the United States, 
a copy of which charge is hereto annexed, marked "B." 

And wherea8, one ...... of ...... in the ...... was, on the. 
day of , 18 " personally ~erved with a subpmna (a duplicate 
of which is hereto annexed, marked "C"), directing l1im to appear 
.md testify in said cause at the time and place therein commanded; 
and, 'whtl'eas, the said, did, 011 the day of , 
18... " fa,il and neglect to appeal' before said court, or testify in 
said cause, as required by said subpmna, and still fails and neglects 
to appear and testify in said cause, l1e being n necessary and mater­
ial witness therein, and no just excuse has been offered for such 
neglect; 

Now TIIJWEFOBE, under and by virtue of Section 1202, of the 
Hevised Stntutes of tl1e United Stlttes, you are hereby commanded 
that you take the said , , , .. wherever he may be found 
within the United States, and him safely keep, aml bring you his 
body without delay before tl1e said Geneml CO\ll't-ll'1artial convened 
at , and of which "', United States Army, is Presi­
dent, at the court room thereof, on the .... dny of. ... , ., 18... , at 
....o'clock in the .... noon, at the opening of soic1 court, to then 
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and therc testify in the said cause of the United States venus . .... 
. . . " ., now pending, and then and there to be continued and tried. 

And have you then and there this writ. 

By ORDER OF THE CoC!n. 

In witness whl·.reof, I, as ,Judge Advocate of ,mid court, duly 
appointed and swom, bave hereto set my hand and seal, at , 
this .... day of. 18 .. 

A B . 
1st Lieutenant Infantry, 

(Ives, p. 417.) ,Judge Advocate. 

lNTEHROGATORIES AND ANNEXED DEPOSITION. 

I"TETIlWGA l'OlUES. 

NO'l'K-(See G. O. :37, A. G. 0., 1889.) 

.THE UNITED STATES I 
':s. l To . 

Prh'ate A . . .. B ... , ( (Name of person/olIO is to take the deposition; 
Co ... , .. , .Infant1·Y. j if not known to be filled 'Up on return. 

Interrogatories to be administered, under the 91st Article of War, 
to " (name of 1oitness), of , , (1'esidence), in the 
abovc entitled casc now pending and to be tried before tbe United 
~;ltates General Uonrt-}Iartial convend at , pursuant to 
.........of , 18 , and whereof , is 
President, and " , ,Judge Advocate. 

Interro.gat01'ies by Judge Advocfltr (or ]J1'isoner.) 

lst Inte1'1'ogat01'y: Please state your full name, occupation and 
present residence? 

2d Interrogator!!: Do you knnw "', the prisoner, if so, 
statc bow long you have known him. and how you know him to 
be the defendant in this trial? 

3d Inter/'ogatory: Etc., etc. * * 
Last Interro(jrttoi'!!: Do you know anything further relating to the 

cause now in hearing, if so, state it? 



52 

C1'oss-Inter1'ogatories by p1'isone1' (01' Judge Advocate.) 

.lst C1'oss-lnter1'ogatory: Etc. ". ,~ ~, 

Be-direct IntC1'1'ogatories by Judge Advocate (01' 1wi.<one1'.) 

.l8t Be·dz1'ect Inter1'ogat01'y: Etc.'* * ·'f 

Inter'/'oga!01'ies by C01/1't: 

.lst I'll, ter1'oga tory : Etc. *,~ -¥.­

By OHDER OB' 'rIm COUHT. 

U , ,D . 
1st Lieutenant .. Infantry, 

(rves, p. 419.) Judge Advocate. 

ANNEXED DEPosn'WN. 

THE UNl'l'ED STATES ~ Deposition of 10itne88 
VB. 

. . . . . . . . . .. . " ... . . 1mde1' tlie 91.,t Article of War.
 

STATE OF . 
COUNTY OF . 

. . . .. .. . . .. .. the witness flbove nflmed. being carefully examined 
ancl cautioned. :md duly swom (o/' njflr/nIJd) according-to law. to tell 
the trnth. the whole truth and nothing but tbe truth relating to the 
above entitled case. doth depose (or affirm) and say for full answers 
in evidence. respectively. to all and each of the foregoing intelTo, 
gatories and cross-in telTogatories as follows: 

To tlie .l8t Inlcr1'o{/1I101'y "1/ Ju drle Advocate (07' JJ1'is01Ie1'.) 

-Jo:.':fo .** * 

To the .l8t Or08s-InlC1'1'ogolory by/ p1'i80lW1' (07' ,hu1rlc Advorale.) 
-Y,­ etc.. etc.* * 

(8i,,/nIl11Ire 0/ 'lDitne88.) 

Subscribed and sworn to before I 
me, this ... day of .... ,18. . . . \ 

(Ives, p. 419.) (Signat1/1'e of eiv-il o.tt1ecr administering oalh. ) 
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ACCOUN'l' OF CIVII,IAN WITNESS. 

(Form 13, Paymaster Gen'l Dept.-Army Reg., as altered by orders.) 

THE UNI'l'ED S'l'ATES, 
To , DT. 

I I 

ON ACCOUN'l' OF EXPENSES INCIDENT TO HIS AT-: : 
18.... TKNDANCE AS WITNESS BEFORE A ~IrLITARY COURTiDollSICts 

CONVENED UNDER THE ANNEXED OHDEHS. I 

\.. ~~r. ~~~~. ~~. ~,r~~~g.o.r~~~~~l~,..o.r .t.r~~e.l. ~~al~~t~~~1 
,18 , and " . . 18 , Jour-I 

Ineying to sHid court, as Pel' memorandum herewith. 'I 

'I ~'or cost of transportation, or travel fare, returll' 
ing from sHid court, *between , 18. ", i 
.and , 18 as pel' memorandum here-! 
iwitht .. · .. · · 1 

I For per diem allowancc (for cost of subsistence. I 
',etc.) while traveling to and from saict court, be-'I 
itween the dates above specified. . ..... days, at 

i$\~gr~~~}df~l.I;' '~li~~~~~~' ir"o'r' 'c'os't' '(;f' 's'~b~i'st~~~~, II 'I 

etc.) during attendance upon said court, from .... 
... .. , 18.... , to .......... , Hi .... , inclnsive, as,I

I.per .J.ud~·e Adv~cat~'s certificate hereon, - ., 'j
;days, ,It $3.00 pel da}. I 
! 1--,-­
, I i 

_____, . . . i 

Fort. . 
On this ctny of. , (Jl1C thousand eight hundred and . 

. .. . personally appeared before me, Judge Advocate of the Gen­
eral Court· Mnrtial convened by the accompanying order, and made 
oath, in due form of law, that the above account is correct; that 
the specified tmvel was pcrformed in the customary reasonable 
manner; that the stated charges for cost thereof were actually in­
curred and paid by him; and that its performancc necessarily occu­
pied the number of days, and between the dates stated. 

(Signrt.tllI'B of witnes8.) 

Judge Advocate. 

"'I<""or rules governing payment of allowances to citizen witnesses see back of 
this form. 

tWhere the retum journey is paid for before performance, the allowancc lie­
ing'that made for tra-vel to the court, the words between the *-t may be 
erased. 
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Received at , the of , 18 , of . 
. .. . , . '" Paymaster United States Army, the sum of dollars 
f~d ....cents, in full of the above acconnt. 

(DUPLICATE.) 

(8ignat1l1'e of 1IJitne8S.) 

(BACK OF FornI.) 

I certify that _.. , , a citizen. has been in attend· 
ance as a material witness from the .... day of _.. "', 18.... , to 
the day of , 18 , inclusive, before a General Court· 
Martial duly and legally appointed by Special Orders No ... , Head· 
quarters " and holden at this place, "nd that he was 
duly summoned thereto from. 

-DATE . 

PLACE _ Judge Advocate. 

(Paymasle1"8 brief and endorsement omitted.) 

The Paymaster General is, under Section V, of G. O. No. 97, A. 
U. 0., September 8, 1876, governed by the following rules in the 
treatment of vouchers for travel expenses of citizens, witnesses be­
fore military courts: 

1. The voucher mu~t be accompanied with fL copy of the order 
convening the court and with the original summons in the case. or, 
if the attendance wa~ fLuthorized by military order. with the origi­
nalorder. 

:2. The aHidavit of the witne~s (on the face of voucher) and the 
Judge Advocate's certificate (on back of vOllcher) are required in 
all eases. 

iJ. Upon execution of the atlidavit and certijicnt-e. the wilnc~s 

may be paid at once his entire claim without awaiting perform­
ance of the rettll'll travel. III :mcb c~\se the amollnt allowed for the 

Note.-Thc above certificate to be given in duplicate by Lhe .Jndge Aclvoeate, 
who will also administer the oath (see other side). Shoulll the witness be "in 
Goverment employ," those words will be inserted in the above eertificate after 
the word "citizen." 
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return journey will be that determined for travel to the court (ex­
clusive of any unu~ual delay which may have been aclmittell in 
connection therewith). 

4. The following are the only authorized items of expense, and 
must appear in detail upon tbe voucher or upon a statement an­
nexed thereto. 

(a)	 Amou\lt actually paid for tramportation or traval fare. (1;) 

Amonnt actually paid for cost of transportation to and from 
depot. (e) Amount actually paid for C0st of one berth in 
sleeping car, or on steamers where extra charge is made 
therefor. (rt) Three dollars per day for each and every day un­
lwoidably consumed in travel to and from comt and in at­
tendance thereon, and not to exceed $3 per day for meals and 
room.-(See A. n. lOGO and 1031.) 

:'3. Tmvel ml],;t be estimated by the shortest availalJle usually 
traveled routc; the charge for cost of travel (item"i (rt), (1;). (e),) by 
established lines of railroad, stage or steamer should not exceed the 
usual rates in like cases; the time occupied to be determinedlJy the 
official schednles, reawnable nllowance being made for customary 
unavoidable detention. 

6. The summons. or order for attendance, will be presumed to 
show in all ca~es, by indorscment or otherwise, if transportation in 
kind or commutation of rations has been fnrnishcd. 

Transportation	 in kind will, for any dLitauce covered thereby, 
be a bar to payment of item (a). 

Indorsements of transportation furnislwJ ill''' sCl'lltinizcd to H."i­
certain if any part of item (e) has be,'n ineitded. 

Commutation of rations'wi;llJe a bar to !,'lylllcnt of itcm (d). 

Transportation and commlltation of ration."i will he a bill' to 
payment of anything. 

7. Ko per diem :lllowanc-e call be madc whcrc 'lltendance upon 
court doe."i not reqnire the ,\-itness to lean' IIi,.; ,.;liltion: (This ap­
plies only to citizens in g"ovel"llment employ.) 

8. Sec pnr. 4, Section I', G. O. :\0. a7, A. G. 0., Scptember S, 
1876. (This applies only to citizens in government ell1]Jlo.,-.) 

n. Thc only dbcrimin:ltion betwcen citizen, \VllO are and thosc 
who are not in government employ is covered by the foregoing 
rnles 7 ,weI S. If the witness is in government employ tbe ,Jndge 



56 

Advocate's certificate should state the fact. If it does not appear 
in the certificate, or elsewhere in the papers, and is not known to 
the paymaster, it will be assumed that tbe witness is not in govern­
ment employ. 

10. The foregoing rules apply to travel on and after September 
1, 1876. 

Compensation to citizens, in or out of government employ, for 
attendance upon civil courts, is payable only by the civil authorities. 
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