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PER CURI AM

CRDER TERM NATI NG | NTERFERENCE
A Backgr ound
The interference was declared 9 February 2000 and invol ves a
WAt erman application and a Birbaum patent. Unknown to the board

at the tinme the interference was decl ared, was an express



abandonnent of the Waterman application which had been filed by
Wat erman on 18 January 2000. By virtue of a JO NT COVMJNI CATI ON
(Paper 3), the parties have notified the board of the abandoned
status of the Waternan application.

An interference may be decl ared between a pending
application and an unexpired patent when the Conmi ssioner is of
the opinion that the application and patent claimthe sane

patentabl e invention. 35 U S.C. § 135(a); 37 CFR § 1.606.

B. D scussi on

The Patent Statute (35 U S.C. 8§ 135(a)) does not authorize
an interference between an abandoned applicati on and an unexpired
pat ent .

Since the Waternman application was abandoned as of the date
the interference was declared, it follows that the board I acked
subject matter jurisdiction over the interference. Conpar e

Petrie v. Wlsh, 21 USPQed 2012 (Bd. Pat. App. & Int. 1991)

(patent versus application interference termnated for |ack of
subject matter jurisdiction where it was discovered patent had
expired prior to declaration of interference).

In light of the board' s lack of subject matter jurisdiction
inthis interference, and notw thstandi ng the ORDER entered 9
February 2000 (Paper 2), there will be no further evaluation of

the Rul e 608(b) showi ng which has been presented by Waternman.



The board appreciates the pronpt manner in which counsel
have called our attention to the abandoned status of the Waternman

application.

C O der

Upon consi deration of the record, and for the reasons given,

ORDERED that the interference is term nated for |ack of

subj ect matter jurisdiction.
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