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Interference No. 104, 311
Sauer Inc. v. Kanzaki Kokyukoki Mg. Co., Ltd.

A Backgr ound

This interference was decl ared on February 16, 2000, and
i nvolves (1) Sauer Inc.’s patent 5,513,717 nam ng Joseph E. Louis
as inventor (hereinafter Sauer) versus (2) Kanzaki Kokyukoki M g.
Co., Ltd.'s application 08/818, 964 nam ng H deaki Okada and
Shusuke Nenoto as inventors (hereinafter Kanzaki).

Sauer filed Mdtion 6, under 37 CFR § 1.635/1.642, seeking to
add Patent No. 5,473,964, also owned by Kanzaki, to this
interference.

Sauer further filed Mdtion 7, under 37 CFR 8 1.635/1.642, to
add patent No. 5,950,500, also owned by Kanzaki, to this
interference.

In JD v. SH a trial section precedential decision
(www. uspt 0. gov/ web/ of fi ces/ dcom bpai/its/104044. pdf), it was held
that the Board would not add a patent to an ongoing interference
where the opposing party is involved in the interference only on
the basis of patents and not applications. The decision cited to
35 U S.C. 8 135(a), and stated: “Section 135(a) does not
aut hori ze the Comm ssioner to declare an interference between
interfering patents. Conpare 35 U.S.C. § 291, which authorizes a
civil action to resolve priority between interfering patents.”

Upon recei pt of Sauer Motions 6 and 7, an order was entered
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stating that Kanzaki need not respond to the nerits of Sauer’s
Motions 6 and 7 until the question of whether the Board has
jurisdiction to add Patent Nos. 5,473,964 and 5, 950,500 to this
interference has been resolved. Sauer filed a paper explaining
why the Board has jurisdiction and should overrule JD v. SH.
(Paper No. 28). Kanzaki opposed. (Paper No. 62). Sauer replied.
(Paper No. 70).

On July 26, 2000, the parties appeared before the Board for
oral argument with regard to Sauer’s Mdtions 6 and 7.
B. Di scussi on

1

The Board' s jurisdiction for declaring and conducting

interferences is bottonmed on 35 U . S.C. § 135(a), which states:
Whenever an application is made for a patent

whi ch, in the opinion of the Conmm ssioner, would

interfere with any pending application, or with any

unexpi red patent, an interference may be decl ared and

t he Conm ssioner shall give notice of such declaration

to the applicants, or applicant and patentee, as the

case nmay be. The Board of Patent Appeals and

I nterferences shall determ ne questions of priority of

the inventions and nay determ ne questions of

patentability.

Section 135(a) of Title 35, United States Code, does not

aut hori ze declaration of a patent versus patent interference.

Even Sauer appears to be in agreenent with that view The

-3-



Interference No. 104, 311
Sauer Inc. v. Kanzaki Kokyukoki Mg. Co., Ltd.

“opinion” of the Director in 35 U S.C. § 135(a) is directed to
“an application.” What Sauer contends is that where one of the
two patents is owned by a party which al so has a pendi ng
application drawn to the sane patentable invention, then the
Board has jurisdiction to declare an interference involving the
two patents and the application -- i.e., one patent and an
application of one party, on one side, versus one patent of
anot her party, on the other side. Sauer contends that if an
application fromeither party is in the picture, the situation is
not a patent versus patent interference and thus the Board has
jurisdiction under 35 U.S.C. 8§ 135(a) to declare and conduct an
i nterference.

Sauer’s position is based on an erroneous view of 8§ 135(a)
interferences as a neans to solve all conflicts between parties
with respect to an invention rather than an adm nistrative tool
for the Patent and Trademark O fice to deci de whether to issue an
application as a patent. The conflict between parties, insofar
as any interference proceeding in the Patent and Trademark O fice
is concerned, arises solely because one or nore applications or
patents stand in the way of the issuance of an application under
exam nation. As we have nentioned above, the “opinion” of the
Director, as is referred to in 35 U S.C. 8§ 135(a), is directed to
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“an application.”

Mor eover, whether it is between two applications, an
application and a patent, or two patents, it is the “clains”
which give rise to a conflict in priority of invention. The
parti es have a dispute only because the “clainms” in their
respective cases interfere with each other. [If no “clainf of one
party interferes with at |east one “clainf of another party, then
there can be no interference-in-fact. See, 37 CFR §8 1.601(j).

As the Federal Circuit has observed, “the nane of the gane is the

claim” In re Hiniker Co., 150 F.3d 1362, 1369, 47 USPQd 1523,

1529 (Fed. Cir. 1998), citing Gles Sutherland Rich, Extent of

Protection and Interpretation of d ains--Anerican Perspectives,

21 Int' Rev. Indus. Prop. & Copyright L, 497, 499 (1990)("The
US. is strictly an exam nation country and the nain purpose of
t he exam nation, to which every application is subjected, is to
try to make sure that what each claimdefines is patentable. To

coin a phrase, the nanme of the gane is the clains. (Enphasis in

original)"). It is clainms which define what an applicant regards
as his or her invention. 35 U S.C. 8§ 112, second paragraph.

Thus, an interference between two parties, a first party
with an involved patent and al so an involved application, and a

second party with a single involved patent, would necessarily be
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two separate interferences admnistratively nmerged into one
proceedi ng for convenience or efficiency. The first interference
woul d be directed to a conflict or interference between the first
party’s invol ved application and the second party’s involved
patent. The second interference would be directed to a conflict
between the first party’ s involved patent and the second party’s
i nvolved patent. Viewed properly in this light, the Board does
not have jurisdiction under 35 U . S.C. 8§ 135(a) to declare or
conduct an interference involving parties A and B, where (1)
party Ais involved on the basis of patents and no application
and (2) party B is involved on the basis of an application and
one or nore patents. Party B's patent does not stand in the way
of exami ning or issuing Party B's application. What stands in
the way of issuing Party B's application is the exi stence of
Party A's patent or patents. |If there is an interference between
Party A's patent or patents and Party B's patent, 35 U S.C. 8§ 291
gi ves an adequate avenue of relief. Section 291 states, in part:
Interfering Patents

The owner of an interfering patent may have reli ef

agai nst the owner of another by civil action, and the

court may adjudge the question of the validity of any

of the interfering patents, in whole or in part.

Sauer is only partially correct in stating that “[t] he
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pur pose of the patent operation in the PTOis to assist the
public in obtaining valid patents and in resolving certain

cl asses of disputes involving patents and applications.” Sauer
cites no precedential decision, and we are aware of none, which

i ndicates that the m ssion or purpose of the Patent and Trademark
O fice includes resolving disputes between i ssued patents. Wile
it is true that 35 U S.C. 8 6(b) provides that the Board of

Pat ent Appeals and Interferences shall determne priority and
patentability of invention in interferences decl ared under

35 U.S.C. 8 135(a), it is not apparent to us how we can declare a
pat ent versus patent interference under 35 U . S.C. 8§ 135(a). It
may well be that Sauer feels that the Patent and Trademark O fice
shoul d have authority to cancel patents. However, until Congress
authorizes inter partes "cancellation" proceedings simlar to

t hose authorized in trademark cases (15 U.S.C. § 1064), Sauer

will have to be satisfied with the provisions of lawrelating to
reexam nation. There is no persuasive evidence that Congress
intended for 35 U.S.C. § 135(a) to be a patent cancellation
proceedi ngs based on sonething other than a pendi ng application
under exam nation. As 8 135(a) notes, a predicate to an
interference is the pendency of an "application" which in the

opinion of the Director interferes with another application or an
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unexpi red patent.

Technically, Sauer’s Mdtions 6 and 7 seek the addition of
Kanzaki patents to this interference and not the declaration of
any additional interference between the patents sought to be
added to this interference and Sauer’s invol ved patent. But,
where we lack the jurisdiction to declare a patent versus patent
interference, we also lack jurisdiction to add a patent to an
exi sting interference such that the addition results in a patent
versus patent interference. Sauer nmay not circunvent the
prohi bition by giving the prohibited act another nane. Adding a
Kanzaki patent to the interference is the sane as decl aring
anot her interference, one between two issued patents, and nerging
it into this one.

Sauer points out that Wnner Int. Royalty Corp. v. Wng,

202 F.3d 1340, 53 UsSP@d 1580 (Fed. G r. 2000), is a recent
exanpl e of a patent-patent-application interference handl ed by
the Board, and stated: “Wile the propriety of the patent-patent
aspect of the interference was not an issue on appeal, the party
Wi (assignee of Wnner Int. Royalty Corp.) made the argunent
advanced by Kanzaki at the adm nistrative |evel, and that
argunment was soundly rejected by a panel of this board.”

The Board' s opinion in Wi v. WAng noted by Sauer is not binding
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precedent. Sauer has identified no binding precedent of this
Board whi ch need be overruled to clear the way for our decision
her e.

Al so, nothing expressed herein is contrary to any pre-
exi sting practice, as argued by party Sauer in its reply, of
treating a notion to substitute a reissue application for the
pat ent sought to be reissued as a notion to add the reissue
application to the interference already involving that patent.
It is the addition of an issued patent, not a pending reissue
application, to an on-going interference, which causes a probl em
under 35 U. S.C. § 135(a).

We are cogni zant of the Federal Circuit’s decisions in

Perkins v. Kwon, 886 F.2d 325, 12 USPQR2d 1308 (Fed. Cir. 1989)

and Schul ze v. Green, 136 F.3d 786, 45 USPQ@2d 1769 (Fed. G r

1998), which generally set forth that when i ssues have been
fairly placed at issue and fully devel oped by parties before the
Board, they should be addressed. However, nowhere does the
Federal Circuit renotely suggest that the Board undertake to
resolve an issue over which it lacks jurisdiction.

Wth regard to Schul ze v. Green and Perkins v. Kwon, supra,

Sauer asserts:

[ T] he Federal Circuit was telling the board to | ook
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beyond its narrow, parochial interest in mnimzing its
own work | oad and to serve the public interest in
resolving issues within the board’ s special expertise
in the forumspecifically set up to decide such issues.
The board’ s goal should not be to duck work whenever it
can; it should be to serve the public by deciding
genui ne issues that needed to be decided in a just,
speedy, and i nexpensive manner.

It could be argued (and no doubt there will be
those in the trial section [of the Board] who will
argue) that, if the board does not permt patentee-
interferents to file 37 CFR 1.635/1.642 notions to
bring into interferences patents owned by applicant-
interferents, the issues that would be presented by

such notions will never be “fully presented and
devel oped” and that, accordingly, the board will never
have to decide them In response, Sauer submts that

that argunment is unworthy of the board. Perhaps nore

inmportantly, it is clearly contrary to the thrust of

the Federal Circuit’s repeated adnonitions to the

board. To take that position would be, to use the

vernacul ar, “cruising for a bruising.” (Enphasis in

original.)

In our view, the Board is without jurisdiction under
35 U.S.C. 8 135(a) to adjudicate a conflict between two issued
patents. That is so no matter how far the parties have devel oped
t he i ssues, how much special expertise the nenbers of the Board
may have in determ ning them or how quickly and inexpensively
the Board nay determine the issues as conpared to a U . S. District
Court in an action under 35 U . S.C. § 291. Even if both parties

as well as the Board desire to have a conflict between patents

adj udi cated by the Board, the Board is wi thout power to do so.
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Congress inposed these limtations on our jurisdiction in
i nterferences.

Section 135(a) contains nothing to the effect that while the
Board may not adjudicate conflicts between issued patents, if one
of the patentees al so happens to have a pendi ng application drawn
to the sane patentable invention, then the Board nmay decl are and
conduct an interference involving an application versus patent
and a cancel |l ation proceeding involving a patent versus a patent.
Such an exception nakes little sense on its face and woul d seem
to owe its existence in Sauer’s argunment to creative hindsight
anal ysis for salvaging a forumw thin the Patent and Trademark
O fice for adjudicating conflicts between issued patents. W are
not persuaded that any such exception exists in 35 U. S. C
§ 135(a), and we decline to open a back door to admt conflicts
bet ween i ssued patents into the jurisdiction of the Patent and
Trademark O fice when Congress has clearly not opened the front
door .

A conflict between two patents is no |l ess a conflict between
two patents sinply because another conflict exists between one of
the patents and a separate application. Under 35 U S. C
§ 135(a), the Board is without jurisdiction to adjudicate a

conflict between two patents and that is unchanged by havi ng
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anot her conflict, one between an application and one of the
conflicting patents, in the sane m xing bow. This
interpretation of 35 U S.C. § 135(a) is not contrary to any
deci sion of the Court of Appeals for the Federal Circuit which
Sauer has called to our attention.

Qur interpretation is also consistent with the follow ng
pronouncenent in Notice of Final Rule, Patent Interference
Proceedi ngs, 49 Fed. Reg. 48416, 48419 (Decenber 12, 1984):

The definition of “interference” permts an
i nterference between one or nore applications and one
o[r] nore patents. Thus, these new rules followthe
policy of Wlson v. Yakel, 1876 Dec. Commir. Pat. 245
(Commir. Pat. 1876) and, to the extent inconsistent
therewith, do not follow the policy announced in Touval
v. Newconbe, 194 USPQ 509 (Commir. Pat. 1976).
However, in view of the statutory requirenment for the
presence of at |east one application in an
interference, if an applicant were to concede priority
or otherwi se be termnated froman interference
i nvolving only one application and nore than one
patent, the interference would have to be term nated
for lack of subject matter jurisdiction unless one or
nore of the patentees filed an application for reissue
whi ch coul d be added to the interference under §
1.633(h).

In Wlson v. Yakel, 1876 Dec. Conmir. Pat. 245 (Conmir. Pat.

1876), a single application of Wlson interfered with a patent of
Yakel and also with a patent of Rogers. The Comm ssi oner
sanctioned an interference proceeding involving all three

parties, which in effect represented a nmerger of two underlying
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i nterferences each involving the applicant Wl son and a patentee.
In this case between junior party Sauer and senior party Kanzaki,
only one of the nultiple underlying interferences would be

bet ween an applicant and a patentee. The other one(s) woul d be
bet ween Kanzaki as a patentee and Sauer as a patentee. The 1984
Notice of Final Rulenmaking made clear that even in the sanctioned

ci rcunstance of WIlson v. Yakel, supra, if the applicant drops

out for whatever reason, the interference would have to be
term nat ed between the remai ni ng patentees for |ack of subject
matter jurisdiction.

For the foregoing reasons, Sauer’s Mdtions 6 and 7 cannot be
granted. The Board is without jurisdiction to declare or conduct
an interference to resolve a conflict between a Sauer patent and
a Kanzaki patent even if a Kanzaki application is drawn to the
sanme invention and would be included in the same proceedi ng.

2.

Al ternatively, even if we have jurisdiction to conduct a
pat ent versus patent interference under the circunstances urged
by Sauer, i.e., when an application drawn to the sane patentable
subject matter is included in the sane proceedi ng, we exercise
our discretion under 37 CFR 8 1.642 to not add any additi onal

patents to this particular interference.
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This interference, as declared, is solely between Sauer’s
Patent No. 5,513,717, and Kanzaki’s application 08/818,964. The
interference was necessary because the exam ner could not issue a
patent to Kanzaki based on its application as |ong as the Sauer
patent was viable. On the addition of an application or patent
to a pending interference, 37 CFR § 1.642 states as foll ows:

During the pendency of an interference, if the

adm ni strative patent judge becones aware of an

application or a patent not involved in the

interference which clainms the sanme patentable invention

as a count in the interference, the admnistrative

pat ent judge may add the application or patent to the

interference on such terns as may be fair to al

parties.

The operative word in the above-quoted section is “my” -- a
di scretionary term Sauer’s own notion acknow edges t hat

addi tion of patents and applications under 37 CFR 8 1.642 is

“discretionary with the APJ.” See also Theeuwes v. Bogentoft,

2 USPQed 1378, 1379 (Conmir Pats. 1986) (“37 CFR 1.642 generally
concerns actions to be taken at the discretion of the Exam ner-
in-Chief [Adm nistrative Patent Judge]”). Sauer additionally
cites 37 CFR 8 1.601, which states:

This subpart shall be construed to secure the just,

speedy, and inexpensive determ nation of every

interference. (Enphasis added.)

According to Sauer, the addition of Kanzaki’s additional
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patents to this interference represents a nore speedy and nore
i nexpensi ve determ nation of the parties’ possible overal
di sputes involving the yet uninvol ved Kanzaki patents as conpared
to the prospect of a civil actionin a US. District Court. But
37 CFR 8 1.601 refers to a nore speedy and i nexpensive
determ nation of “every interference,” not of all conflicts
bet ween the parties across nultiple applications and patents
all egedly claimng the sane invention.

The term “every interference” as is referred to in 37 CFR
§ 1.601 is directed to interferences already declared or about to
be declared under 35 U. S.C. § 135(a). Each such “interference”
does not necessarily involve all applications and patents having
a claimdrawmn to the sane invention. Merely two cases, either an
application and a patent, or two applications, are sufficient to
support the declaration of an interference under 35 U S. C
§ 135(a). Not all applications and patents claimng the same
pat ent abl e i nventi on may be known to the parties or to the
adm ni strative patent judge, and even if all such cases are known
it may not be necessary to have all of theminvolved in an
i nterference proceeding, nmuch less the sanme interference. For
i nstance, clains in additional applications of the non-prevailing

party in an interference, drawn to the sanme invention, nay be
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rejected over the lost count, or alternatively, additional
interferences may be declared to settle those other conflicts.

If the nmeaning of “every interference” in 37 CFR 8§ 1.601 is
anbi guous, which it is not, an agency’'s interpretation of its own
regulations is entitled to substantial deference. E.g., Thonmas

Jefferson University v. Shalala, 512 U. S. 504, 512 (1994) ("W

nmust gi ve substantial deference to an agency’s interpretation of
its own regulations.”). The agency’s interpretation nust be
given controlling weight unless it is plainly erroneous or

inconsistent with the regulation. 1d. See also Princess

Cruises, Inc. v. United States, 201 F.3d 1352, 1359-60 (Fed. GCr.

2000) (“If the court must now accord Chevron deference to
Custons regulations interpreting statutes, we must accord at
| east as nmuch deference to that agency’s interpretation of its

own regulations.”); Torrington Co. v. United States, 156 F.3d

1361, 1364 (Fed. Cir. 1998) (“In determning that the two Route B
freight costs at issue in this case were selling expenses
properly the subject of a COS adjustnent, Commerce was sinply
interpreting its own regulations. W give substantial deference
to that interpretation.”).

Thus, assuming that the clains of Kanzaki’s Patent Nos.

5,950,500 and 5,473,964, are drawn to the sane patentable
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invention as the count in this interference, we nonethel ess
exerci se our discretion not to add either patent to this on-going
interference, to keep this interference sinple, as one solely

bet ween junior party Sauer’s Patent No. 5,513,717 and seni or
party Kanzaki’s application 08/818,964. This interference can be
conducted in a nore speedy and i nexpensive manner wthout the
addi ti on of Kanzaki’s issued patents, and nothing makes the
determ nation of the interference between Sauer’s Patent No.
5,513,717 and Kanzaki’s application 08/ 818,964 unjust sinply
because Kanzaki’s patents are not included. Nor does our
exercise of discretion not to add the Kanzaki patents | eave Sauer
wi thout a remedy given the availability of a civil action under

§ 291.
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In this interference, we are addressing the conflict between
Sauer’s Patent No. 5,513,717 and Kanzaki’s application
08/ 818, 964, nothing nore. The Sauer patent stands in the way of
i ssuance of the Kanzaki application. An interference has been
declared in order to provide an answer as to whether the Sauer
pat ent precludes the issuance of the Kanzaki application. The
proposed addition of Kanzaki patents into this interference does
not help in any way in resolving the bar which Sauer nay provide
to the all owance of the Kanzaki application.

Moreover, if the uninvolved Kanzaki patents are added to
this interference and then the interference proceedi ng does not
continue in a way that bodes well for Kanzaki, nothing prevents
Kanzaki from abandoning its involved application at any tine.
Then, the interference will have to be termnated with respect to
the parties’ involved patents. Such a devel opment will have
resulted in a significant waste of Sauer’s as well as the Board' s
resources at the sole control of Kanzaki. That possibility gives
us pause. Even if Sauer does not m nd spending its resources
that way, the Board nust be m ndful of the potential waste of its
scarce resources.

During oral argunment, counsel for Sauer indicated that Sauer

has pendi ng applications which can be the basis of a separate
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interference with Kanzaki’s Patent Nos. 5,950,500 and 5, 473, 964
on the same subject matter. |If there is a Sauer application
pendi ng and the exam ner believes that it cannot be issued due to
t he exi stence of certain Kanzaki patents, the possibility exists
that an additional interference nay be declared to resolve the
i ssue between that application and the Kanzaki patents. Thus, in
addition to possible relief under 8 291, it appears that Sauer
has other renedies in the agency for resolving priority regarding
t he Kanzaki patents Sauer seeks to add to this proceeding.
3.

The Suprene Court has long ago affirmed the notion that
whet her an interference will be declared is determ ned solely
upon the “opinion” of the Conmm ssioner, and that if the
Comm ssioner is not of such an opinion and if two patents have
i ssued for the same invention, then the parties may resort to a
civil action between thenselves to address the conflict. See

Ewing v. United States ex rel. The Fower Car Co., 244 U S. 1

37 S. . 494 (1917). In Ewing, the Court stated, 244 U S. at 7-
8, 37 S. Ct. at 496:

Section 4904, Rev. Stat. Conp. Stat. 1913, § 9449

provi des: “Wenever an application is nade for a patent
whi ch, in the opinion of the Conm ssioner, would
interfere with any pending application, or with an
unexpi red patent, he shall give notice thereof to the
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applicants, or applicant and patentee, as the case nmay
be, and shall direct the primary exam ner to proceed to
determ ne the question of priority of invention.
(Enmphasis in original.)

Simlar language is contained in 35 U S.C. § 135(a) which, in
pertinent part, states:

Whenever an application is made for a patent
whi ch, in the opinion of the Conmm ssioner, would
interfere with any pending application, or with any
unexpi red patent, an interference may be decl ared and
t he Conm ssioner shall give notice of such declaration
to the applicants, or applicant and patentee, as the
case may be.

In Ewi ng, supra, the Comm ssioner declined to declare an
interference between two applications claimng the sane
invention. Sone of the same argunents advanced by party Sauer in
this case were addressed by the Suprenme Court. For instance, the
Court stated, 37 S.Ct. at 497:

[Pletitioner [the junior party applicant desiring the
declaration of an interference] contends that “there is
a fundanental and basic right of opposition on the part
of any applicant, whether junior or senior, to prevent
the wongful grant of a patent to his opponent.” . . .
There indeed seens to be a | ess personal right clained,
-- the right of opposition in the interest of the
public, displacing the superintendency of the

Comm ssi oner constituted by the law. It is to be
remenbered that the | aw gives the Comm ssioner both
initial and final power. It is he who is to cause the

exam nation of an asserted invention or discovery and
to judge of its utility and inportance; [footnote
omtted] it is he who is to judge (be of opinion)
whet her an application will interfere with a pendi ng
one; [footnote omtted] and it is he who, after an
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interference is declared and proceedi ngs had, is the
final arbiter of its only controversy, priority of
i nvention. [Footnote omtted]

The contentions of petitioner put these powers out
of view, -- put out of viewthe fact that the so-called
“judgnent of record” is, as the action of the
Comm ssioner may be said to be, but a matter of
adm nistration. A suit in equity may follow and be
instituted by either party, and even in it nothing can
be determ ned but priority of invention.

Such suit, therefore, is the judicial remedy the
| aw provi des. Section 4904 (Conp. Stat. 1913, § 9449)
concerns and regul ates the adm nistration of the Patent
Ofice, and the utility of the discretion conferred

upon the Conm ssioner is denonstrated by his answer in
this case.

The situation is simlar today. Discretion is conferred
upon the Director through 35 U.S.C. 8§ 135(a), and either Sauer or
Kanzaki may initiate a civil action under 35 U S.C. § 291 to
resolve the issue of two interfering patents.

4.

W exercise our discretion not to add Kanzaki’s Patents to
this interference, for still yet another reason, i.e., Sauer’s
Motions 6 and 7 suffer froma procedural defect. Note that
Paragraph 13 of the NOTI CE DECLARI NG | NTERFERENCE states in
rather plain terns (Paper 1, page 10):

Argunents presented in one paper shall not be
i ncorporated by reference to another paper.

A footnote associated with 13 explicitly states (Paper 1,
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page 10 n.7):

The purpose of this requirenent is to mnimze the

chance that an argunment will be overl ooked and to

maxi m ze the efficiency of the decision-naking process.

The entirety of Sauer’s substantive analysis in Mdtion 6
conparing the clainmed subject matter of Kanzaki’s Patent No.
5,473,964 and the count of this interference is reproduced bel ow

That the subject matter defined by the clains in

t he Ckada [ Kanzaki] ‘964 patent is not patentably

distinct fromthe subject matter defined by Louis’

claiml is denonstrated in section V of the first

37 CFR 1.639(b) declaration of Staffan |I. Kaenpe.

The entirety of Sauer’s substantive analysis in Mtion 7
conparing the claimed subject mater of Kanzaki’s Patent No.
5,950,500 and the count of this interference is reproduced bel ow

That the subject matter defined by the clains in

t he Ckada [ Kanzaki] ‘500 patent is not patentably

distinct fromthe subject matter defined by Louis’

claiml is denonstrated in section VI of the first

37 CFR 1.639(b) declaration of Staffan |I. Kaenpe.

Party Sauer, contrary to T 13 of the NOTI CE DECLARI NG
| NTERFERENCE, has incorporated "argunments” fromthe first Staffan
Kaenpe decl aration (Ex 2018) into Sauer’s notions 6 and 7. Sauer
m spercei ves the role of notions and evidence. Declarations are
evidence. A notion is supposed to (1) lay out all relevant

facts, with reference to the evidence which supports the facts,

and (2) present an argunent why the facts justify any relief
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requested in the notion. 1In this case, the parties were al so
gi ven express notice in the NOTlI CE DECLARI NG | NTERFERENCE ( Paper
No. 1, Paragraph No. 13) that incorporation by reference is not

permtted. The following statenent in DeSilva v. D Leonardi

181 F. 3d 865, 867 (7th Cr. 1999), is especially fitting here:
Even when a litigant has unused space (as appellants
did not [footnote omtted]), incorporation is a
poi ntl ess inposition on the court’s tine. A brief nust
make all arguments accessible to the judges, rather
than ask themto play archeol ogist with the record.
Sauer’s Mdtions 6 and 7 do not thenselves identify any
di fference between the clains of Kanzaki’s Patent Nos. 5, 950, 500
and 5,473,964 and the count of this interference. Nor do they
t hensel ves expl ain why the clainms of Kanzaki’s Patent Nos.
5,950,500 and 5, 473,964 woul d have been obvi ous fromthe subject
matter of the count in this interference. This procedural defect
in Sauer’s Motions 6 and 7 is an independent ground for our
exercising discretion not to add Kanzaki’s Patent Nos. 5,950,500
and 5,473,964 to this on-going interference.
C. Concl usi on

For all of the foregoing reasons, party Sauer’s Mdtions 6

and 7 are herein dism ssed.
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