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Chapter 13

Department of
Homeland Security:
Roles and Responsibilities

General Authorities and Responsibilities

oth in design and in fact, the Department of Homeland Security (DHS) is the central
B federal entity for preparedness and response to disasters, including catastrophic

events like Hurricane Katrina. The Homeland Security Act of 2002 established the
Department and provides that one of DHS’s missions is “acting as a focal point regarding
natural and manmade crises and emergency planning.”’ DHS was created to bring to-
gether multiple, disparate agencies to create synergy and ensure a coordinated approach to
preventing, preparing for, and responding to catastrophes, whether caused by terrorism or
nature.’

Since DHS’s creation, several executive actions have further articulated its role. Homeland
Security Presidential Directive 5, issued by President Bush on February 28, 2003, formally
designated the Secretary of Homeland Security as the “principal federal official for do-
mestic incident management.” It also made the Secretary responsible for developing and
administering the National Response Plan (NRP) and the National Incident Management
System (NIMS), a system for enabling responders from different jurisdictions to work
together.* Homeland Security Presidential Directive 8 (HSPD-8), issued on December 17,
2003, further designated the Secretary as “the principal Federal official for coordinating the
implementation of all-hazards preparedness in the United States,” and gave the Secretary, in
cooperation with other Federal departments and agencies, responsibility for “coordinat[ing]
the preparedness of federal response assets, and the support for, and assessment of, the
preparedness of state and local first responders.”™

In addition, DHS has assumed responsibilities under the Robert T. Stafford Relief and
Emergency Assistance Act (Stafford Act).® Among other things, the Stafford Act authorizes
and provides the administrative mechanisms for the federal government to assist state and
local governments in disasters.” The President, or the Secretary of Homeland Security as

his delegate, has the authority to provide “assistance essential to meeting immediate threats
to life and property resulting from a major disaster.” This authority specifically allows the
Secretary to do any work essential to saving lives or preserving public health and safety,
including search and rescue, emergency medical care, emergency mass care, emergency
shelter, and provision of food, water, medicine, and other essential needs, including move-
ment of supplies or persons.’ In addition, the Homeland Security Act gives the Secretary,
through the Under Secretary for Emergency Management and Response, the responsibility
for “providing the federal government’s response to terrorist attacks and major disasters,”
and charges FEMA with conducting emergency operations to save lives and property
“through positioning emergency equipment and supplies, through evacuating potential vic-
tims, through providing food, water, shelter, and medical care to those in need, and through
restoring critical public services.”"!

On February 28, 2003, the day before the new Department began operating and FEMA
became part of DHS, President Bush modified Executive Order 12148, delegating most
Presidential responsibilities under the Stafford Act to the Secretary of Homeland Security,
rather than to the Director of FEMA, as had previously been the case.'
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The NRP further confirms DHS’s central role in disaster preparedness and response. The
Plan, reviewed by the White House’s Homeland Security Council and signed by the heads
of 30 federal agencies, states that:

During actual or potential Incidents of National Significance, the overall coordination of fed-
eral incident management activities is executed through the Secretary of Homeland Security.
Other federal departments and agencies carry out their incident management and emergency
response authorities and responsibilities within this overarching coordinating framework."

Practically, these authorities invested DHS with at least four categories of responsibility:

1. Leadership. The Secretary of the Department of Homeland Security has clear
duties to lead and manage the federal response to disasters such as Katrina.

He carries ultimate responsibility for managing FEMA and other DHS com-
ponents and is charged with coordinating overall federal operations." Among
his many responsibilities, the Secretary must marshal federal resources, decide
whether to appoint a Principal Federal Official to lead the federal response

on the ground,' and decide whether to implement the Catastrophic Incident
Annex, which provides for an accelerated, proactive national response to a
catastrophic incident.'
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2. Coordination and Support. DHS can use various structures and resources to
coordinate and support the overall response effort. Among these, the Home-
land Security Operations Center (HSOC) is supposed to act as a hub for situ-
ational awareness and incident management in a disaster. Some 45 agencies
staff the HSOC to facilitate information flow among agencies;'” during Katrina,
the HSOC distributed situation reports twice a day that were widely dissemi-
nated throughout the government. The Interagency Incident Management
Group (IIMG) is also housed at DHS. Comprising senior-level representatives
of a variety of agencies, the IIMG is supposed to coordinate federal resource
and operational requirements and make strategic reccommendations to the Sec-
retary, who has the power to activate the IIMG based on the nature, severity,
magnitude, and complexity of a threat or incident."®

3. Operational Responsibilities. DHS has significant, ground-level operational
responsibilities in responding to disasters. DHS and its component agencies
are primary or coordinating agencies for nine of the 15 Emergency Support
Functions (ESFs) in the NRP - categories of federal capabilities that can be
brought to bear to provide support in domestic incidents - including public
safety and security, communications support, and emergency management."
DHS components such as the Coast Guard also have significant missions and
statutory responsibilities independent of the NRP.* FEMA also controls the
activation and movement of search and rescue and directs the National Disas-
ter Medical Support System.

4. Preparedness. Besides its response roles, DHS has primary responsibility for
strengthening national preparedness - including the planning, training, and
equipment necessary to prevent, respond to, and recover from major domestic
incidents - under HSPD-8 and the Homeland Security Act.?* Section 502 of the
Homeland Security Act gives the Secretary, acting through the FEMA Director,
responsibility for “helping to ensure the effectiveness of emergency response
providers to terrorist attacks, major disasters, and other emergencies.” The
Department has authority over primary grants and training programs for state
and local first responders and emergency managers.” Pursuant to HSPD-

8, DHS has developed a National Preparedness Goal, establishing national
emergency-management and preparedness priorities.* DHS ties its prepared-
ness requirements to grant funding, requiring that all states submit emergency
plans in order to get funding and that the money be used to meet the capabili-
ties and priorities set forth by the National Preparedness Goal.”

Title VI of the Stafford Act also places significant responsibilities for national emergency
preparedness on the FEMA Director and, through the Homeland Security Act, on DHS,*
providing, among other things, that the federal government is to provide the necessary
direction, guidance, and assistance “so that a comprehensive preparedness system exists for
all hazards.”

The Role of the Federal Government

Our nation has a system of dual sovereignty. The federal government has limited, enumer-
ated powers, and state governments retain primary responsibility to protect the public’s
health and safety, so-called “police powers.”® This is commonly known as “federalism.”
Traditionally, state and local officials have managed the response to an incident in the first
instance, and the federal government for the most part provides assistance only as request-
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ed. This approach makes sense: during an emergency, states typically have authority to ex-
ercise extraordinary powers to commandeer resources, control property, order evacuations,
suspend laws, and take other extreme measures.” In addition, state and local authorities
have large numbers of public-safety employees that are first responders to every emergency.
The individuals closest to an emergency incident generally know the locality best, and are
wholly accountable to the local electorate for their actions.

Congress established the Stafford Act to provide assistance “by the federal government to
state and local governments in carrying out their responsibilities to alleviate the suffering
and damage which result from . . . disasters.”® The Stafford Act respects the state’s role in
determining when it is overwhelmed and the assistance that it wants from the federal gov-
ernment. The Stafford Act requires that the governor of a state request the President declare
a major disaster for a portion or all of a state. Such requests include a description of how the
state’s resources are overwhelmed.’! The President then can decide to declare a major disas-
ter and determine the federal assistance that will be provided “in support of state and local
assistance efforts.”** Thus, the Stafford Act provides for consultation with state officials prior
to the provision of federal assistance in the first instance. The subsequent federal govern-
ment response is cognizant of underlying concerns for the state’s continued authority over
the direction of the response efforts and respects state autonomy under our federal system
of government. Traditionally, FEMA has required that states make requests not only for the
initial declaration of a disaster or emergency but also for specific types of assistance such as
the provision of commodities or assistance with search and rescue efforts.

In a catastrophic situation, however, the traditional mode of operation under the Stafford
Act may not serve the Act’s purposes because state and local governments may become so
overwhelmed that they can’t effectively make specific requests for assistance. In such cir-
cumstances, the federal government may have to act without a request from a state.

The NRP explicitly provides for a proactive federal response in the Catastrophic Incident
Annex (NRP-CIA).* The NRP defines a catastrophic event as “any natural or manmade
incident, including terrorism, that results in extraordinary levels of mass casualties, dam-
age, or disruption severely affecting the population, infrastructure, environment, economy,
national morale, and/or government functions.”** According to the NRP, only the Secre-
tary of Homeland Security or the Secretary’s designee may initiate implementation of the
NRP-CIA.*»

The NRP-CIA recognizes that, in a catastrophe, “federal and/or national resources are
required to augment overwhelmed state, local, and tribal response efforts” and therefore
provides for the identification and rapid deployment of essential resources expected to be
urgently needed to save lives and contain incidents.*® The NRP-CIA provides that standard
procedures regarding requests for assistance “may be expedited or, under extreme circum-
stances, temporarily suspended” in the aftermath of a catastrophe.”

At the same time, the NRP-CIA is sensitive to concerns for state autonomy. Thus, notifica-
tion and coordination with states are still to occur, though “the coordination process should
not delay or impede the rapid mobilization and deployment of critical federal resources.”®
And federal resources are generally deployed to mobilization centers close to the incident
scene “until requested by state/local incident command authorities,” though in certain
circumstances, they may be deployed directly to the incident scene to assist in responding to
the incident.
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