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RULES and REGULATI ONS
ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 140
[FRL[ ]7212[ ]4]

Mari ne Sanitation Devices (MSDs); Regulation to Establish a No Di scharge Zone
(NDZ) for State Waters within the Boundary of the Florida Keys National Marine
Sanct uary ( FKNVS)

Tuesday, May 21, 2002

*35735 ACENCY: Environnental Protection Agency (EPA).

ACTION: Final rule.

SUMVARY: EPA is establishing a NDZ for State waters within the boundaries of *35736
the FKNVS pursuant to section 312 (f)(4)(A) of the Cean Water Act. This actionis
bei ng taken in response to an Cctober 27, 1999, resolution passed by the FKNVS
Water Quality Protection Program Steering Commttee and a Decenber 8, 1999,

resol ution of the Board of County Conmmi ssioners of Monroe County, Florida to
establish a NDZ area for State waters within the FKNVS. These resolutions led to a
Decenber 7, 2000, letter from Governor Jeb Bush of Florida requesting this action.

DATES: This rule will take effect June 19, 2002.

ADDRESSES: Witten coments or requests for information may be submitted to Wesley
B. Crum Chief, Coastal Programs, EPA Region 4, 61 Forsyth Street, Atlanta, Georgia
30303[ ]8960.

FOR FURTHER | NFORMATI ON CONTACT: Drew Kendal |l at (404) 562[ 19394 or Fred MManus
at (404) 562[ ]9385.

SUPPLENMENTARY | NFORVATI ON:

| . Background

The proposed rul e was published in the Federal Register on July 26, 2001 (66 FR
38967). A 90-day comment period followed (ending October 26, 2001), during which
time, EPA Region 4 received 1,050 coments via letter, fax, or E-Mail. The conment
tally was 1,016 in favor and 34 opposed. This Federal Register docunent will
address conments submitted in response to the July 26, 2001 (66 FR 38967), Federa
Regi ster docunment. Commrents in opposition to the NDZ designation are addressed in
section Il below in general subject categories. Comments in favor of the NDZ
desi gnation focused on the fact that the FKNMS contains unique nmarine
ecosyst ens(seagrass neadows, third |largest coral barrier reef in the world, and
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mangrove islands) that are a State and national treasure and of high ecol ogical,
educational, aesthetic, recreational, and comrercial value. Comentors supporting
the NDZ pointed out that these ecosystens support trenendous biol ogical diversity,
contai ning nore than 6,000 species of plants, fish and invertebrates that depend
upon pristine water quality. Further, they stated that all boaters who use the
FKNMS share the responsibility to protect this resource for future generations and
that establishment and conpliance with the NDZ is inportant and necessary to
protect water quality.

A map which delineates the area to be designhated can be obtained or viewed by
accessing the FKNVMS's Wb site at http://ww. fknms. nos. noaa. gov/, by calling the
Sanctuary office at (305) 743[ ]2437, or by witing to the Sanctuary Superintendent
at P.O Box 500368, Marathon, Florida 33050. Basically, State waters extend from
land out to a distance of three statute niles on the Atlantic side of the Florida
Keys and nine nautical mles on the Gulf side. It should be noted that the
Nat i onal Cceanic and Atnospheric Adm nistration (NOAA) is pursuing NDZ status for
Federal waters within the FKNMS. It is estimated that NOAA will conplete its rule-
maki ng process in late 2002 or early 2003.

Currently, there are about 30 punp out facilities |ocated throughout the Florida
Keys. To obtain a list of these facilities you may contact George Garrett,

Director of Marine Resources for Monroe County, at (305) 289[ ]2507, garrettg or by
writing to Monroe County Service Center, 2798 Overseas H ghway, Suite 420,

Mar at hon, Fl orida 33050[ ]2227

The Florida Keys are a national treasure of international acclaimthat contain

uni que environnents and possess hi gh value to humans when properly conserved.
Adj acent to the Florida Keys |and nmass are | ocated spectacul ar, unique nationally
significant marine environments, including seagrass neadows, mangrove islands, and
extensive living coral reefs. These narine environnents support rich biol ogica
comuni ti es possessi ng extensive conservation, recreational, commercial,

ecol ogical, historical, research, educational, and aesthetic values. These narine
environments are the maritine equivalent of tropical rain forests in that they
support high |evels of biological diversity, are fragile and easily susceptible to
damage from human activities, including nutrient enrichnent. The econony of the
Florida Keys is based in large part on tourismand fisheries that are directly tied
to the ecol ogical resources and quality of the waters surrounding the Florida Keys.
In recognition of this, Congress created the FKNMS with the signing of H R 5905
(Public Law 101] ]605, the FKNMS and Protection Act) on Novenber 16, 1990. The
purpose of a marine sanctuary is to protect resources and their conservation,
recreational, ecological, historical, research, educational, or aesthetic val ues

t hr ough conprehensi ve | ong-term managenent. The nission of the National Marine
Sanctuary Programis to identify, designate, and conprehensively manage mari ne
areas of national significance. National Marine Sanctuaries are established for
the public's Iong-termbenefit, use, and enjoyment. Congress also recognized the
critical role of water quality in maintaining the ecol ogical resources of the

Fl ori da Keys, and directed the U S. EPA and the State of Florida to devel op a Water
Quality Protection Program (WQPP) for the Sanctuary. The WQPP was finalized in
Sept enber 1996 and i npl enentati on of the numerous recomended actions within the

WOQPP i s ongoi ng.

The State of Florida recognized the inportance of water quality to ecosystem
structure and function and declared the State waters surrounding the Florida Keys
as "Qutstanding Florida Waters" (OFW in 1985. Florida Statute grants the Florida
Departnent of Environnental Protection the power to establish rules that provide
for the category of water bodies called OFW which are worthy of special protection
because of their natural attributes. No degradation of water quality is allowed in
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OFW except as allowed in Florida Administrative Code (F. A C) 62[ ]4.242(2). In
addition, the Florida Keys have been designated as an "Area of Critical State
Concern." The objective of this programis to provide another |level of legislative
revi ew for devel opnent plans within areas where unique and fragile natural
resources exist and local protection may be lacking. "Areas of Critical State
Concern" are declared where there is a perceived need to protect public resources
fromrisk by unregul ated or inadequately regul ated devel opnent. Further, the
pristine and uni que habitats of the Florida Keys have led to the establishnent of
speci al protection areas by the Federal governnent, including the Key West Wldlife
Refuge and the Great White Heron Wl dlife Refuge. These actions are further

evi dence of the inmportance of the Florida Keys and their unique natural resources.

The purpose of the WQPP is to reconmend priority corrective actions and conpliance
schedul es addressi ng poi nt and nonpoi nt sources of pollution to restore and

mai ntain the chem cal, physical, and biological integrity of the FKNVS. This

i ncludes restoration and mai nt enance of a bal anced, indi genous popul ation of

corals, shellfish, fish and wildlife, and recreational activities in and on the
wat er. NOAA' s Final Managenent Pl an/Environnental |npact Statenment for the FKNVS
becane effective on July 1, 1997 and includes the WQPP. The Monroe County Board of
County Conmmi ssioners and the State of Florida recogni ze and support this docunent.

There is a large comunity in the Florida Keys that |live on boats and nany |ive-
aboard vessels are permanently anchored in harbors and are not capabl e of novenent.
Transi ent vessels al so anchor in harbors and ot her *35737 protected sites and are
very nunerous in winter nonths. The nunber of |ive- aboard vessels has increased
dramatically in recent years. Wiile the Cean Vessel Act prohibits the dumping of
raw sewage, treated wastewater fromvessels may be discharged into State waters.

Wast ewat er treatnment (disinfection) by Type | and Il MSDs does not renobve nutrients
fromwastewater. Many |live-aboard and transient vessels discharge wastewater into
surface waters. It is estimated that nutrients fromvessel wastewater account for

about 2.8% of nitrogen and 3. 0% of phosphorus | oadi ngs into nearshore waters of the
Florida Keys (U.S. EPA, 1993, Phase Il Report). Nutrient |oadings fromvessels may
be relatively small contributions to total Keys-w de |oadings. However, | oadings
fromvessels are a significant source of nutrients to harbors and result in
eutrophi cation of waters that typically exhibit poor circulation/flushing
Violations of fecal coliform standards are common in mari nas and harbors throughout
the Florida Keys (Florida Departnent of Environnental Regulation 1987, 1990). The
WQPP Phase ||l Report (1993) and other studies have determned that discharges of
wast ewat er fromvessels are degrading water quality in nearshore and confined
waters. The final WQPP docunent (1996) identified the need to elimnate sewage

di scharges fromlive-aboard vessels and other vessels as a high priority action
item The State of Florida, as requested by the Cty of Key West, recently

determ ned that the protection and enhancement of the quality of waters surrounding
the City of Key West require greater environnental protection. This action

prohi bits the discharge fromall vessels of any sewage, whether treated or not,
into such waters out to a distance of 600 feet fromshore. The U S. EPA, pursuant
to section 312(f)(3) of the Cean Water Act (Public Law 92[ ]500), recently (August
25, 1999) concurred with the State's determ nation that adequate punpout facilities
for safe and sanitary renoval and treatnent of sewage fromall vessels are
reasonably avail able for the waters surrounding the City of Key West.

The Board of County Conmi ssioners of Monroe County, Florida has for sone tine been
concerned about water quality in the Florida Keys. Mnroe County's Conprehensive
Plan is very strongly predicated upon environnental protection and the associ ated
Executive Order and Work Program adopted by the Florida Governor and Cabinet are
geared toward assisting Monroe County with inproving and protecting water quality.
The Board of County Commi ssioners of Mnroe County has adopted a resolution
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requesting that the Governor of the State of Florida petition the EPA to declare
all waters of the State within the boundaries of the FKNVMS to be a NDZ for sewage,
whet her treated or not, fromall vessels. Mnroe County believes that this action
woul d be a major step in protecting water quality around the Keys and especially in
those areas where there are high concentrations of vessels. The NDZ designation is
fully supported by the WQPP Steering Conmittee and is consistent with the overall
goals of the WQPP for the FKNVMB. This designation is also consistent with
Florida's Area of Critical State Concern Program and the Principles for QGuiding
Devel opnent for the Florida Keys. The Governor of the State of Florida supports
Monroe County's decision and submitted the County's request to EPA Region 4, asking
EPA to designate all State waters within the boundary of the FKNVMS as a NDZ under
the authority of section 312(f)(4)(a) of the CWA

Section 312(f)(4)(a) states: "If the EPA Administrator determ nes upon application
by a State that the protection and enhancenent of the quality of specified waters
within such State requires such a prohibition, he shall, by regulation conpletely
prohibit the discharge froma vessel of any sewage (whether treated or not) into
such waters." This authority has now been del egated to EPA Regi onal Adninistrators.
On Decenber 7, 2000, the Governor of Florida, Jeb Bush, requested that EPA Region 4
establish the NDZ status for State waters within the FKNMS. The EPA Region 4
Adm ni strator concurs with this request.

Il. Response to Conments

A. Carification of the Requirenents of Section 312 of the CWA

Several commentors appeared to nmisinterpret the different requirements of Cd ean
Water Act (CWA) section 312(f)(4)(A) and CM section 312(f)(3) and which regul atory
process was being used to propose this NDZ. To propose a NDZ in this situation,
there are two primary but distinct regulatory approaches that may be foll owed.
Under CWA section 312(f)(3), the State nmay designate a NDZ based on a State
determ nation that protection and enhancenent of the quality of the waters within
the area requires additional protection and a deternination by EPA that adequate
punp out facilities for safe and sanitary renoval and treatnent of sewage from
vessel s are reasonably available. This is contrasted with CM section
312(f)(4) (A, which focuses solely on the water quality issues and does not require
EPA to nake the deternination that adequate punp out facilities are reasonably
available for State waters within the boundary of the NDZ. Under section
312(f)(4)(A), "if EPA determ nes upon application by a State that the protection
and enhancenent of the quality of specified waters within the state requires a
prohi bition, EPA shall, by regulation conpletely prohibit the discharge froma
vessel of any sewage, whether treated or not, into such waters." In this particular
matter, the Board of County Conmm ssioners of Mnroe County, by resolution,
requested that Florida Governor Jeb Bush submit an application to EPA for a NDZ
desi gnation pursuant to section 312(f)(4)(A). The Governor honored this request
and applied to EPA under the authority of section 312(f)(4)(a) based on the State's
finding that its waters within the boundary of the FKNMS have particul ar
envi ronnmental inportance considering the unique, fragile, and ecologically
i mportant natural resources of the Florida Keys ecosystem However, although
section 312(f)(4)(A) does not require an anal ysis of whether adequate punp out
facilities are reasonably avail able, due to the nunmber of comments received rel ated
to this issue, EPA, working with the County and the State has provided information
concerning this issue bel ow.
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B. Adequate Punp Qut Facilities

Many conmentors' letters expressed concern about the adequacy of existing punp out
facilities in the Florida Keys, including the total nunber of facilities and the
availability of the punmp outs. |In addition, a few comentors stated that EPA did
not investigate the availability of punp out facilities. Although it was not
required for this determ nation under section 312(f)(4)(a), staff from EPA, the
Fl ori da Departnent of Environnmental Protection (FDEP), and Monroe County did
conduct a survey and collect information on the existing and planned punp out
facilities throughout the Florida Keys. This effort identified 29 |locations with
active punp-out stations and several nore in the planning stages (see the summary
section of this final notice for instructions on howto obtain this infornmation).
The types of punp outs varied fromstationary facilities |located on docks, to carts
that boaters can roll to their vessels, to punmp out boats/barges that navigate to
vessel s in need of punp out services. The hours of operation usually coincided
with the nornal business hours of marinas and *35738 nmny facilities were open
seven days a week. Several punp out stations in Key West are capable of servicing
| arge vessels. During the survey, a review of A S maps identified several areas
t hroughout the Florida Keys where gaps exi st and where additional punp out
facilities may be needed. The survey effort resulted in the devel opnment of a
detai | ed spreadsheet and maps with specific informati on concerning all punp out
facilities in the Florida Keys. Ildeally, about 26 additional punp out facilities
are recomended (by the interagency planning group nentioned above) throughout the
Florida Keys for total coverage along the entire length of the islands which would
elimnate the identified gaps. It should be noted that nbst of those areas in the
Florida Keys with | arge popul ati ons and density of vessels have avail abl e punp out
stations.

Currently, the majority of existing marinas in the Florida Keys are not required
to provide punp out services. State regulations only require installation of punp
out systens for new and expanded docking facilities where the devel opnent project
i nvol ves construction of ten or nore slips in Qutstanding Florida Waters, pursuant
to Rule 62[ ]1312.430 of the Florida Admi nistrative Code (F.A . C.), or in sovereign
subnerged | ands owned by the State, in accordance with Rule

The FDEP Division of Law Enforcenent admi nisters the O ean Vessel Act (CVA) grant
program Under this program grants are available to fund installation of vesse
sewage punp out facilities and portable toilet dunp stations at marinas. These
grants can be used to fund nobile punp out systens and are available to | oca
governnents and commercial and non-profit entities operating marinas, boat ranps,
nooring fields, etc.

Projects under this programreceive federal/state funds for up to 75% of the
project cost. Gantees are required to provide punp out services to the
recreational boating public and fees shall not exceed $5.00 per service, unless
justified and approved by FDEP and the U S. Fish and Wldlife Service. FDEP staff
is currently working with | ocal governnents and marina owners to increase the
number of punp out facilities. Since 1996, eighteen punp out facilities have been
funded with CVA grants totaling approxi mately $520,000 in the Florida Keys. In
addition, National Fish and WIdlife Foundation and Coastal | nprovenment Assistance
Program (Cl AP) grants obtai ned by Monroe County will be used to establish nooring
fields. CIAP grants will also be used to devel op additional punp out systens.

FDEP in consultation with EPA and many other state, regional, local, and federa
gover nnent agenci es and concerned citizens have initiated an effort to devel op an
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i mpl ementation plan for the NDZ. This inplenmentation plan will consist of many
conmponents, including a public education/outreach program a strategy to devel op
additional infrastructure (punp outs, nmooring fields, etc.) and an enforcenent

strategy. Initial efforts will be focused on public education and outreach and the
construction of additional punp out facilities in areas where gaps have been
identified. Initially, enforcenent of the NDZ will be focused in the narinas,

har borages, and other protected areas where vessel s congregate and where punp out
facilities are available. Later, after punp out stations are added in the areas
wi th gaps, enforcenent will be expanded to all areas of the Florida Keys.

One group of comentors representing the tugboat, barge, and towboat industry
commrented that there are no existing facilities in the Florida Keys that can
acconmodat e | arge tug/towboat units. |In 1999, pursuant to section 312(f)(3) of the
CWA, the State of Florida designated the waters around the City of Key West out to
a di stance of 600 feet fromshore as a NDZ and EPA deternined that adequate punp
out facilities for safe and sanitary renoval and treatnent of sewage from vessels
are reasonably available. |In addition, according to the Assistant City Manager of
Key West, there are existing facilities in the City of Key West that can
acconmodat e | arge ocean-goi ng vessels and can provi de punp out services. The dock
at Mallory Square can accommpdate |arge tugs and towboats and presently, the Gty
punps the hol ding tanks of large vessels by running a hose fromthe dock to a
sewage collection line that is directly connected to the City's state-of-the-art
sewage treatnment and disposal facility. The City has plans to install a large
capacity punp station capable of servicing |large vessels at Mallory Square by Apri
2002. The U.S. Naval Base at Truman Annex in Key West can al so acconmpdate | arge
vessels and is equipped with a punp out station that is directly connected to the
collection systemof the City's wastewater treatment facility. This U S. Naval
facility may be transferred to the City of Key West in the near future and can now
be used by the City in energency situations for punp out services. The U S. Coast
Guard Base at Trumbo Point does receive fuel shipnents via tankers and this
facility has a punp out station that is connected to the Key West wastewat er
managenment system |In addition, the Gty of Key Wst operates a punp out vesse
with a capacity of 300 gallons and is schedul ed to acquire another punp out vessel
with a capacity of 1,000 gallons by sumrer 2002. Accordingly, consistent with our
1999 determination, EPA still believes that there are sufficient punp out
facilities in the Key West area to service the |limted nunber of ocean-going tugs,
towboats, and other large vessels with destinations in the Key Wst area. Further
we believe that ocean-going barge traffic navigating through Sanctuary waters
shoul d be able to retain the m ni mum vol une of sewage generated while in Sanctuary
wat ers and then discharge that sewage when outside the established NDZ in an
environnmental | y saf e manner.

C. Effectiveness of Land-Based Wastewater Treatnent Facilities/Adequacy of Existing
MSDs

Sonme commentors questioned whether | and-based wastewater treatnent systens were
nore effective at treating and di sposing of sewage fromvessels than Type 1 and 2
MSDs. EPA believes that the |and based facilities which are available to treat the
punped sewage are nore effective in renoving a greater range of pollutants than the
Type 1 and Type 2 MSDs. Type 1 and 2 MsDs are flowthrough devices for treating
and di schargi ng sewage on conmmrercial and recreational vessels that are equi pped
with installed toilets. Wen operated properly, these devices nmacerate feca
mat eri al and add chemicals, or otherw se treat/disinfect the sewage to neet
specified requirenents for fecal coliformbacteria. However, Type 1 and 2 MSDs do
not renove nutrients and other pollutants (e.g.; oxygen demandi ng materials) that
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contribute to water quality degradation. The City of Key West and the City of Key
Col ony Beach have recently conpleted significant and costly upgrades to their

wast ewat er rmanagenent systens, including construction of advanced wast ewat er
treatnent plants, subsurface well injection of effluent, and replacenent of

i nadequat e sewage collection lines. |n addition, there are waste water treatnent
facilities in the Mani area that properly treat and di spose of sewage punped from
vessel holding tanks. Further, Mnroe County's Sanitary Wastewater Master Plan has
been conpl eted and the County is pursuing wastewater system upgrades to state-of-
the-art wastewater managenent systens that renove the vast mpjority of *35739
nutrients fromsewage prior to disposal. Pursuant to recent State |egislation, al
new and expanded | and-based wast ewat er di scharges pernmitted in the Florida Keys
after June 1999 are required to neet best avail abl e technol ogy standards for
treatnent and disposal, including nutrient renmoval. |In addition, the legislation
requires all existing sewage treatnent plants and on-site sewage treatnent and

di sposal systens to neet these standards by year 2010.

Several commentors stated that they had already installed an approved Type 1 MsSD
and that this type device is adequate to protect the environnent. Boaters who have
taken the initiative to install approved Type 1 MSD devices are to be comended.
However, as nentioned above, Type 1 MSDs do not renpve nutrients or the biochenica
oxygen demand | oadi ng from vessel sewage. The popul ation of the Florida Keys
i ncludes a large nunber of individuals that live on their boats and many of these
vessel s are permanently anchored in various harbors throughout the chain of
i slands. Thousands of transient vessels al so anchor in harbors and other protected
sites and are especially nunerous in the winter nonths. Nutrient |oadings from
vessels may be a relatively mnor contribution to total Keys-w de | oadings.

However, |oadings fromvessels are a significant source of nutrients to harbors and
ot her protected areas that experience poor circulation and flushing contributing to
eutrophi cation. Several scientific studies have deternined that discharges from
vessel s have caused degraded water quality in nearshore areas of confined and semi -
confined waters. The discharge of mnimally treated sewage fromvessels is not
consistent with the numerous actions that the State of Florida and Monroe County
have taken to restore and protect the water quality of the Florida Keys, and which
fornmed the basis for the State's application for a NDZ

D. Land-Based Sources of Poll ution

Sone respondents to the NDZ Federal Register Notice pointed out that |and-based
sources of pollution are the primary cause of water quality problens in the Florida
Keys and that the relative contribution of vessel sewage versus other sources is
m nuscule. It is true that conparatively, npbst sewage nutrients entering the
nearshore waters of the Florida Keys are from | and-based sources such as inadequate
cesspits, malfunctioning septic systens, and | eaky collection |lines associated with
agi ng wastewater treatment plants. It is also true that the relative contribution
of vessel sewage versus other sources represents a snmall percentage of the overal
sewage |l oad entering the system Several scientific studies conducted in the
Fl ori da Keys have docunented that sewage and the associated nutrients fromonsite
wast ewat er treatment systens nigrate fromland to senm -confined waters (cana
systens) and other nearshore coastal waters and cause water quality degradation and
eutrophication of the environment. It is estimated that nutrients fromvesse
wast ewat er account for only about 2.8%of the total nitrogen and 3. 0% of the total
phosphorus | oadi ngs into nearshore waters of the Florida Keys (EPA 1999).

However, |oadings fromvessels are a significant source of nutrients to harbors,
mari nas, and ot her protected areas where vessels congregate and result in
eutrophi cation of waters that typically exhibit poor circulation and flushing. The
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WQPP docunent and action plan (EPA, 1996) concluded that sewage di scharges from
vessel s were degrading water quality in nearshore and confined waters. However
small the contribution fromvessels may be, the fact remains that nutrients from
vessel sewage does negatively inpact the fragile environment of the Florida Keys
(additional information is provided in section G bel ow).

E. Enforcenent

Several commentors expressed concern over the relatively large size of the
proposed NDZ and felt that enforcenent would be difficult. These respondents al so
comrent ed that previous NDZ designations in other areas (i.e., Rhode |sland) have
been ineffective. As nentioned above, FDEP in consultation with EPA and many ot her
state, regional, local, and federal governnment agencies and concerned citizens have
initiated an effort to develop an inplenentation plan for the NDZ. This
i npl ementation plan will consist of many conponents, including a public
education/outreach program a strategy to devel op additional infrastructure (punp
outs, nooring fields, etc.), and an enforcenent strategy. Initial efforts will be
focused on public education and outreach and the construction of additional punp
out facilities in areas where gaps have been identified. The NDZ inpl enmentation
pl an recomends that enforcenent activities be phased in after the public
education/outreach initiative. The recommended approach is to conduct a
conpr ehensi ve public education/outreach program after the NDZ desi gnati on becones
ef fective, before taking formal enforcenment action, issuing citations, and inposing
penal ti es. Thi s phased approach will not apply to the previously established NDZ for
the jurisdictional waters surrounding the City of Key West. Marine | aw enforcenent
agenci es including federal, State, and |ocal governments will actively participate
in the inplenmentation of the public education/outreach program by distributing
informati on on the NDZ regul ations to boaters.

Initially, enforcenent of the NDZ will be focused in the nmarinas, harborages, and
ot her protected areas where vessel s congregate and where punp out facilities are
avail able. Later, after punp out stations are added in the areas that have been
identified as requiring punp outs, enforcenent activities can be expanded to al
areas of the Florida Keys. Achieving 100% conpliance with the NDZ designation in
all the State waters of the FKNVS is probably not realistic. However, EPA does
believe that the vast mpjority of the boating public will voluntarily conply with
the requirements of the NDZ and utilize the avail able punp out stations. This will
lead to a decrease in the anount of nutrients and other pollutants entering the
wat ers of the FKNMS and an increase in the level of protection for the waters and
uni que nmarine resources of the Florida Keys ecosystem EPA staff reviewed the
magazi ne articles provided by respondents concerning the Rhode |Island NDZ and have
di scussed the status of this NDZ with staff from EPA Region 1 in Boston,
Massachusetts. Problens do appear to exist with the availability of punp out
facilities during certain tinmes of the day and in sone specific areas throughout
the designated NDZ area. However, this information does not |lead to a concl usion
that the NDZ for the State of Rhode Island is ineffective. Based on the existing
| evel of public concern for and denonstrated desire to protect the environnent of

the Florida Keys and the level of commtnent and willingness to cooperate and
coordinate on the part of all |evels of government, we are confident that the NDZ
designation for State waters within the boundary of the FKNMS will be successful

F. Economic Inpacts, Safety, and Feasibility
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The Fl orida Keys have been, and continue to be an international tourist/boating
destination. According to a study sponsored by NOAA, the Florida Keys Touri st

Devel opnent Council, and The Nature Conservancy, visitors in the Florida Keys spent
$1.38 billion during the 12-nmonth period from June 1997 through May 1998. The
primary *35740 attractions for people who visit this area are warm weat her,
historic areas, fishing, and diving/snorkeling activities that are available in the
nearby coral reef comunities. Currently, the coral reef ecosystemis degrading.
Coral reefs require waters lowin nutrients to thrive. Therefore, actions that
reduce the input of nutrients into this systemare likely to benefit coral reefs.

If the coral reefs and associ ated biol ogical resources are allowed to decline, then

a significant portion of the attraction for visiting this area will no | onger

exi st.

One comentor thought that a NDZ would make it illegal to discharge grey water
associ ated with bat hing and washi ng di shes. Designation of an area as a NDZ does
not nake it illegal to discharge grey water. Another comentor believed that the

NDZ woul d outl aw existing Type 1 and 2 MSDs currently installed onboard vessels.
The NDZ desi gnati on woul d not cause existing Type 1 and 2 MSDs to be in violation
by their nere presence onboard the vessel. However, it would be illegal for vesse
operators to discharge fromthese devices while inside the NDZ. Type 1 and 2 MSDs
shoul d be secured to prohibit discharge while navigating or otherw se situated

wi thin the NDZ.

Sonme commentors stated that holding tanks were personal ly unacceptabl e and
installation of Type 3 MSDs coul d cause various problens, including unpleasant
odors, decrease in boat stability, and substantially reduce the linited usable
space on the average vessel. Cost to retrofit was also cited as a negative inpact
on boat owners. It is indisputable that boating safety is an inportant
consideration. Neither EPA or the State of Florida would pronul gate any rul e which
conproni ses the safety of the boating public. Installation of a holding tank
shoul d be approached no differently than any other marine retrofit, and if done
properly by a well-trained and certified marine nechanic, safety, odor, and cost
i ssues can be dealt with effectively. According to the Monroe County Departnent of
Mari ne Resources and the FDEP Division of Law Enforcenent, the average cost of
installing a typical Type 3 MSD in nobst vessels should be about $600. As an
alternative, portable toilets (i.e.; porto-potties) can be purchased ($50 to $100)
and used onboard npst vessels, or boaters can tie-up at a marina with shoreside
facilities.

The vast mpjority of vessels that operate within the FKNVS are recreationa
(approxi mately 22,000 registered recreational vessels). However, there are a
signi ficant nunmber of commrercial fishing, charter/dive/party boats, and sone
t ugboat s/t owboats that operate within the boundary of the FKNMS. According to the
U S. Coast Quard, nost charter/dive/party boats in the Florida Keys are already
equi pped with Type 3 MSDs and these commercial vessels will be able to use the
avai l abl e punp out facilities (nost already do this) and conmply with the NDZ rul e.
O her comercial vessels without Type 3 MSDs should be able to retrofit for |ess
than $1, 000 in nost cases. A comercial vessel (e.g., tugboat/towboat, etc.)
operator with an existing Type 2 MsD that chooses not to retrofit (prohibitive cost
or other considerations) may install an appropriate portable toilet in addition to
the existing Type 2 MSD for use while navigating through waters of the FKNVS
desi gnated as a NDZ.

Several conmentors were concerned about the cost to punp out vessel holding tanks.
EPA, FDEP, and Monroe County conducted a survey and collected information on the
existing punp outs in the Florida Keys and determ ned that the range of costs to
punp out was from $5.00 to $25.00, with the majority of pump out facilities
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charging $5.00. The nunber of times a tank will need to be punped out w |l depend
on usage. Live-aboards will have to punp out fairly often while | ess frequent boat
users will need to enpty the tank nmuch less often. Using $10.00 as the punp out
charge, ($10 is on the high end, nbst punp outs cost $5) and one punp out per week,
results in an estimted annual cost of $520 per vessel per year. Annual costs in
this range are considered reasonable. It should also be noted that punp out fees
may qualify as a busi ness expense and nay be tax deductible for sone vessel owners.

One comentor suggested that it would be a better use of funds from FDEP to
provi de noney for research into nore effective MsSD technol ogy. The State of
Florida, in accordance with section 312 (f)(4)(A) filed an application for the
desi gnation of the NDZ and EPA has the responsibility of processing that
application. EPA would al ways encourage research into nore effective neans to
reduce pollution that is being discharged into the nation's waters. However,
whet her FDEP shoul d fund research into nore effective MSDs is an issue that EPA
woul d defer to the State.

G Availability of Scientific Evidence to Support NDZ

Several conmentors claimed that there is no scientific evidence to denonstrate
that the proposed NDZ will inprove water quality in the Florida Keys aquatic
environment. It is their opinion that Type | or Type Il MSDs are effective and
that their use does not contribute to water quality problens.

As part of the Florida Keys National Marine Sanctuary and Protection Act of 1990,
specific prograns were established to address water quality issues. Water quality
matters in the Florida Keys are reviewed and eval uated by the Steering Conmittee
for the Water Quality Protection Program The Steering Conmittee consists of
federal and State resource agency nanagers, |ocal elected officials and

know edgeabl e citizens. The Steering Conmittee receives technical guidance from
the Water Quality Protection Program Techni cal Advisory Conmittee which consists of
scientists fromthe Florida Keys and South Florida. Both commttees concurred that
wat er quality concerns in the Florida Keys nust be addressed conprehensively. The
conmi ttees concluded that elinmination of discharges fromvessels, including
di scharge from Type | or Type Il MSDs, will eliminate a known source of water
qual ity degradati on.

A maj or challenge to scientists and nanagers working in the Florida Keys, and

el sewhere, is being able to differentiate the natural variability of ecosystens
from human- caused di sturbances. Signs of ecosystemstress in the Florida Keys

i nclude |1 oss of coral cover and diversity, particularly at offshore bank reefs,

i ncreasing nitrogen and phosphorus concentrations in the near shore waters,
decreased water clarity, and changes in the natural benthic comunity comnposition.
Conpr ehensi ve nmonitoring has documented a 37% reduction in stony coral coverage
bet ween 1996 and 2000. Also, the reason that nonitoring was initiated was the
observed, but poorly quantified | oss of coral cover at nmany sites prior to 1996
Habitat and water quality degradation in canals and other seni-confined waters
within the Florida Keys has been neasured and is related to popul ation density.
The distance from shore at which ecol ogi cal changes are attributable to sources of
pol lution continues to be a subject of scientific debate.

Scientists have postul ated that the observed degradation of the Florida Keys

mari ne ecosystemis due to nmultiple stressors operating on different scales. The

i ncrease in atnospheric carbon dioxide and warm ng of ocean waters is occurring on
a global scale and may be responsible for weakening coral s through bl eaching or
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ot her heat-related stresses. Nutrient addition to coastal waters is a |loca
stressor that nmay be nore easily managed than others by inpl enenting wastewater and
storm water treatnent technologies to *35741 elinmnate or significantly reduce
nutrient addition.

Just like lawn fertilizer, hunman wastes contain nutrients that if discharged to
wat er can stinulate algal growh and deplete the anbunt of oxygen in the water.

Al gal growth and changes in water chenmistry are two of the identified factors in
ecosystem decline. The nost readily observed inpacts of nutrient addition occur in
confined waters (canals, nmarina basins) because of reduced circul ati on and/ or
reduced dilution. However, it is feared that if nutrient additions continue or

i ncrease, those perturbations will result in changes in community structure further
and further from shore.

Mani pul ative experinments in seagrass beds in south Florida have denonstrated that
the time course of response of seagrass beds to nutrient enrichment is on the order
of decades. Since the bank reefs are already stressed and are a major conponent of
t he econony of the Keys, it is prudent to reduce all manageabl e sources of
pol l uti on before additional environnental degradation occurs.

The Fl orida Keys ecosystemis, hydrologically, very "open." Water current
directions and speeds are very conplex and are just beginning to be understood.
Nutrients and other pollutants derived from other geographi cal areas undoubtedly
reach waters surrounding the Florida Keys. The mass bal ance | oadi ngs fromthese
various sources have not been quantified because of the hydrol ogical conplexity.
However, nutrient |oadings fromland-based sources and vessels in the Keys have
been estimated (EPA, 1993; Mnroe County Sanitary Wastewater Master Plan, 2000
Monroe County Storm Water Master Plan, 2001). Nutrient loading to a water body can
cone from various |and-based sources including residential, conmrercial, and
muni ci pal sewage treatnment systens, poor stormwater practices, and other
di scharges from shoreline facilities and boats.

It is estimated that nutrients fromvessel wastewater account for only about 2.8%
of the total nitrogen and 3.0% of the total phosphorus |oadings into nearshore
wat ers of the Florida Keys (EPA, 1999). While these percentages may not seem
significant Keys-wide, it is thought that vessel discharge is a major contributor
of nutrients in harbors and other anchorages where vessel s congregate.

Type | MSDs treat sewage with disinfectant chenicals before discharge and the

di scharges nust not show any visible floating solids. Type Il MSDs provide a
hi gher I evel of maceration and disinfection, and the di scharge contains a greater
| evel of chemicals. Neither Type | or Type Il MSDs renove nutrients fromthe

di scharge. Raw sewage or inproperly treated sewage fromvessels or other sources
is not only visually repul sive, but also has the potential to expose sw nrers and
shel | fish to pathogens.

Wat erborne illnesses directly attributable to sewage pollution include hepatitis,
typhoid, cholera, and gastroenteritis. The indicators used to detect the presence
of sewage pollution are usually not the pathogens thensel ves, but rather a type of
bacteria called fecal coliformbacteria. Fecal coliformbacteria detected in water
can be an indicator of the presence of hunman waste and the potential exposure to
di seases. Enterococci bacteria are another indicator of fecal contamination that
is nore specific to human wastes than fecal coliformbacteria. Wen bacteria
| evel s exceed designated public health standards, sw nm ng beaches and shellfish
beds may be cl osed, which can harmtourismand deteriorate the quality of life

Several studies conducted by the FDEP, or its predecessor agency, have docunented
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water quality standard violations or other signs of eutrophication (nutrient
enrichnent) in areas where vessels congregate in the Florida Keys. In 1985, State
scientists studied the water quality of waters surrounding the Keys in preparation
for their proposed designation as Qutstanding Florida Waters (OFW. That study
concluded that the majority of waters net the criteria for designation as OFW but
that certain areas, including canals and other confined waters exhibited | ow val ues
i n di ssol ved oxygen, high nutrient concentrations, and violations of the feca
coliformstandard. These areas were |isted as "hot spots" by EPA (Phase 1 Report,
1992). Included in that list are several marinas or boat basins (e.g., Plantation
Yacht Harbor, Faro Blanco Marina, Boot Key Harbor, Cceanside Marina, and Garrison
Bi ght Marina).

In 1984, FDEP (1987) neasured water quality paranmeters in the vicinity of the Gty
of Marathon (M ddle Keys). High levels of nutrients and fecal coliformbacteria
were found at Faro Blanco Marina during the tourist season due to discharge of
sewage fromvessels. In 1990, the Florida Departnment of Environmental Regul ation
conducted an intensive one-year study to assess the water quality in Boot Key
Har bor (Marathon). Boot Key Harbor is a basin with |imted flushing that has
approxi mately 400 |ive-aboard vessels during winter nonths. The canals discharging
into the basin and the basin itself had reduced oxygen concentration and high feca
coliformconcentrations. Fecal coliformlevels in the basin were highest during
Wi nter nonths at stations in close proximty to |ive-aboard vessels; violations of
the State standard for fecal coliformbacteria were conmon.

In 1994, Lapointe et al. assessed nutrient concentrations along transects from
known sources, including House Boat Row (Cow Key Channel), Key West. Nutrients
were highest at the sources and decreased seaward. They found el evated nutrients
hundreds of neters offshore of the source. Because any degradation from anbi ent
conditions is a violation of OFWstandards, these el evated nutrient concentrations
were a violation of State water quality standards. They al so concl uded t hat
nutrient enrichnment was resulting in significant degradation to seagrass comunity
structure for a considerable distance from shore.

One comentor stated that the use of MSDs on conmercial vessels transiting the
Keys woul d cause no water quality or habitat degradation. There are no site-
specific scientific studies available that directly address that nmatter. There are
many variables to consider in assessing the inpacts of vessels transiting Keys
wat ers including the volune of discharge, |evel of treatnent, the nunber of
vessel s, the depth and distance from shore or other sources of pollution, current
patterns, and the habitat type at the discharge point. The dilution of wastewater
froma single vessel transiting the Keys may be so great that the di scharge may not
cause serious ecol ogical problens and may not be detectable within a short distance
fromthe point of discharge. However, the cumulative inpact fromnmany transiting
vessel s could be significant. The potential inpacts are increased if the
transiting vessels discharge in close proximty to coral reef or seagrass habitats.
As a practical matter, allow ng sone vessels to discharge at sonme locations within
the FKNVS woul d | ead to confusi on anong boaters and enforcenent problens. Thus, it
is our determnation that the prudent and expedi ent course of action is to
elimnate all discharges of wastewater fromall vessels in State waters in the
FKNVS

H. Geographi c Scope of NDZ

At | east one conmentor noted that the jurisdictional waters surrounding the Gty
of Key West have previously been designated as a NDZ and suggested that the
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proposed Keys-wi de NDZ be limted *35742 to 600 feet fromshore and only in areas
wi th adequate punp outs. EPA, pursuant to section 312 (f)(3) of the CWA, concurred
(August 1999) with the State of Florida's deternination that adequate punp out
facilities for safe and sanitary renpoval and treatnment of sewage fromall vessels
are reasonably available for waters surrounding the City of Key Wst. The action
cited above prohibits the discharge fromall vessels of any sewage, whether treated
or not, into such waters around Key Wst out to a distance of 600 feet from shore.

Based on information provided by the Monroe County Departnent of Marine Resources,
there are many vessel anchorage areas (both nearshore and of fshore) throughout the
Florida Keys that are outside the zone that would be delineated by a Iine 600 feet
fromshore. Many, if not nost, of these anchorages are situated in areas with
extensive living corals, seagrass neadows, and other unique and ecol ogically
important marine resources. A NDZ |limted to 600 feet from shore would not provide
an increased | evel of protection to a vast area within the FKNMS that contains
fragile and nationally significant marine resources. |n addition, limting the NDZ
area to a line 600 feet from shore would cause confusi on anmong the boating public
and woul d conplicate and confound enforcenent of the NDZ designation. Therefore,
EPA bel i eves that the NDZ shoul d enconpass all State waters within the boundary of
the FKNMS to provide the highest |evel of protection afforded by law to the waters
and the precious marine ecosystem of the Florida Keys.

[11. Administrative Requirenments

A. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, Cctober 4, 1993), the Agency nust
determ ne whether the regulatory action is significant and therefore subject to

O fice of Managenent and Budget (OMB) review and the requirements of the Executive
Oder. This Oder defines "significantly regulatory action” as likely to result in
a rule that my:

(1) Have an annual effect on the econony of $100 nillion or nore or adversely
affect in a material way the econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or safety, or State, local, or
tribal governments or communities;

(2) Create a serious inconsistency or otherwise interfere with an action taken or
pl anned by anot her agency;

(3) Materially alter the budgetary inpact or entitlenent, grants, user fees, or
| oan programs or the rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of |egal mandates, the
President's priorities, or the principles set forth in the Executive Order.

EPA, in consultation with local and State government officials, has determined that
this rule is not a "significant regulatory action" under the terms of Executive
Order 12866 and is therefore not subject to OVB review.

B. Executive Order 13132
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The State of Florida is requesting that EPA take action to designate State waters
within the FKNVM5 as a NDZ. Therefore, this order does not apply.

C. Executive Order 13175

This order pertains to conpliance costs of this rule to tribes. There are no
tribal lands within the boundaries of the FKNMS. Therefore, this order does not

appl y.

D. Executive Order 13045

This order authorizes EPA the discretion to consider health or safety risks
(especially for children) when making regul atory determ nations. The net result of
this action will be to inprove environnmental conditions within the FKNVS.

E. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility Act of 1980, 5 U S.C. 6501 et seq whenever
an agency is developing regulations, it nust prepare and nake avail able for public
comrent the inpact of the regulations on snall entities (i.e., small businesses,
snmal | organi zations, and small governnental jurisdictions). A regulatory
flexibility analysis is not required if the head of the agency certifies that the

rule will not have significant econom c inpact on a substantial nunber of small
entities. EPA policy dictates that an Initial Regulatory Flexibility Analysis
(I RFA) be prepared if the proposed action will have any significant effect on any

snmall entities. An abbreviated | RFA can be prepared dependi ng on the severity of
the economic inpact and relevant statute's allowance of alternatives. After
considering the economc inpacts of this proposed regulation/rule on snall
entities, EPA certifies that this action will not have a significant economc

i mpact on a substantial nunber of small entities.

F. Paperwork Reduction Act

The Paperwork Reduction Act, 44 U. S.C. 3501 et seq., is intended to nminimze the
reporting and recordkeepi ng burden on the regulated community, as we minimze the
cost of Federal information collection and dissemnation. 1In general, the Act
requires that information requests and recordkeeping requirenents affecting 10 or
nore non- Federal respondents be approved by OVB. Since today's rule would not
establish or nodify any information and recordkeeping requirenments, it is not
subject to the requirenents of the Paperwork Reduction Act.

G Unfunded Mandates Reform Act of 1995

Under section 202 of the Unfunded Mandates Reform Act of 1995 (the Act), Public
Law 104[ ]4, which was signed into | aw on March 22, 1995, EPA generally nust
prepare a witten statement for rules with Federal mandates that may result in
estimated costs to State, local, and tribal governments in the aggregate, or to the
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private sector, of $100 nmillion or nore in any one year. Wen such a statute is
required for EPA rules under section 205 of the Act, EPA nust identify and consi der
alternatives, including the | east costly, nobst cost- effective or |east burdensone
alternative that achi eves the objectives of the rule. EPA nust consider that
alternative, unless the Adm nistrator explains otherwise in the final rule. Before
EPA establishes regulatory requirenents that nay significantly or uniquely affect
smal | governnents, including tribal governnents, it nust devel op under section 203
of the Act a small governnent agency plan. The plan nust provide for notifying
potentially affected small governnents, giving themopportunity for nmeani ngful and
timely input during the devel opment of EPA regul atory proposals with significant
Federal intergovernnental nandates, and inforning, educating, and advising them of
compliance with the regulatory requirenents.

EPA, in consultation with local and State government officials, has determ ned
that this rule does not include a Federal nmandate that will result in estimated
annual i zed costs of $100 million or nore to either State, local, and triba
governnents in the aggregate, or to the private sector. Al vessels that are
equi pped with MSDs and that navigate throughout the FKNVS are al ready subject to
the EPA MSD Standard at 40 CFR part 140 and the U S. Coast Guard MSD Standard at 33
CFR part 159. These standards prohibit the overboard di scharge of untreated vesse
sewage in State waters in the FKNMS and require that vessels with on-board toilets
shall have U S. Coast Guard certified MsDs which *35743 <either retain sewage or
treat sewage to the applicable standards.

There are 3 types of MSDs certified by the U S. Coast Guard. Only those vessels
that have either one of the two types of certified flowthrough devices will be
affected by this rule. Those vessels affected by this rule will either retain and
punp out treated sewage or discharge outside of the designated NDZ. Any costs
associated with those activities is minimal and it is therefore estimated that the
annual i zed costs to State or tribal governnents in the aggregate, or to the private
sector, will not exceed $100 nmillion

Therefore, this rule is not subject to the requirements of sections 202 and 205 of
the Act. Because the rule contains no regulatory requirenments that night
significantly or uniquely affect snmall governments, it is also not subject to the
requi renents of section 203 of the Act. Small governnments are subject to the sane
requirenents as other entities whose duties result fromthis rule and they have the

same ability as other entities to retain and punp out treated sewage or di scharge
out si de of the designated zones.

Li st of Subjects in 40 CFR Part 140

Envi ronnental protection, Sewage di sposal, Vessels.

Dated: May 7, 2002

J. 1. Palmer, Jr.

Regi onal Admi nistrator, Region 4.

Title 40, Chapter 1, Part 140 of the Code of Federal Regulations is anended as
fol | ows:
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PART 140- [ AVENDED]

1. The authority citation for part 140 continues to read as foll ows:

Authority: 33 U S.C. 1322.

2. Section 140.4 is amended by addi ng paragraph (b)(1)(ii)to read as foll ows:

§ 140.4 Conpl ete prohibition.

(b) * k%

(l) * k%

(ii) Waters of the State of Florida within the boundaries of the Florida Keys

Nati onal Marine Sanctuary as delineated on a nap of the Sanctuary at http://
www. f knns. nos. noaa. gov/ .

* % *x *x %

[FR Doc. 02[ ]12283 Filed 5[ ]20[ ]02; 8:45 ani

Bl LLI NG CODE 6560[ ]50[ ]P

67 FR 35735-01, 2002 W. 1011202 (F.R)

END OF DOCUNMENT

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works



