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I0/2/89 Order 5190.6A 

FOREWORD 

1. PURPOSE. This Order provides the policies and procedures to be followed in carrying out the Federal 
Aviation Administration's (FAA)functions related to airport comphce. It is of interest to other Government 
agencies, both Federal and state, who are concerned with actions associated with Federal red and personal property. 

2. DISTRIBUTION. This Order is distributed to the branch level of the Office of Auport Safety and Standards, 
the Officeof Airport Planning and Programming, to the section level of all regional Axrports division, and all 
Airport District Offices/Field Offices. 

3. CANCELLATION. Order 5190.6, Airports Compliance Requirements, dated August 24, 1973, is canceled, 
except for the enforcement provision (see Chapter 6, Section 2 of this Order). 

d L 4 € * M 4 &  
Leonard E. Mudd 
Director, Office of Airport Safety & Standards 
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CHAPTER 1. SCOPE AND AUTHORITY 

1-1. GENERAL. The aitport compliance function 
is a contractually-based program. It does not attempt 
to control and direct the operation of airports. Rather it 
is a program to administer valuable rights obtained for 
the people of the United States at a substantial cost in 
direct grant. of funds and in donations of Federal 
property* 

Such grants and donations are made in exchange for 
binding commitments designed to assure that the 
public interest would be served. The FAA bears the 
important responsibility of seeing that these commit-
ments are met. What these commitments are, how they 
apply to airports, and what FAA personnel are re-
quired to do about them are discussed in the following 
chapters. 

1-2, SCOPE. A.description of the seved types of 
basic obligating documents is contained in Chapter 2. 
The background and guidance for implementing the 
statutory prohibition against exclusive rights at airports 
are covered by Chapter 3. An analysis of the various 
compliance obligations is contained in Chapter 4 to-
gether with guidance as to how they will be interpreted 
and applied. Chapter 5 outtines the procedures for car- 
rying out an effective compliance pgram. Chapter 6 
covers review of leases and enforcement procedures. 
Chapter 7 provides guidance for amending or releasing 
airport obligations, and Chapter 8 covers the reverting 
of airport lands to the Federal Government. 

1-3. BACKGROUND OF AIRPORT OBLIGA-
TIONS. The Federal Aviation Act of 1958 and the 
Civil Aeronautics Act of 1938 which preceded it 
charges the Administrator with broad responsibilities 
for the regulation of air commerce in the interests of 
safety and national defense and for the promotion, en- 
couragement, and development of civil aeronautics. 
Under these broad powers the FAA seeks to achieve 
safety and efficiency of the total airspace system 
through direct regulation of airman, aircraft, and the 
airspace. The Federal interest in promoting civil avia- 
tion has been augmented by various legislative actions 
which authorize programs for granting property, funds, 
and other assistance to local communities for the de-
velopment of airport facilities. In each program the re-
cipient assumes certain obligations, either by contract 
or by restrictive covenants in property deeds, to main-
tain and operate its airport facilities safely and effi- 
ciently and in accordance with specified conditions. 
Commitments assumed by airport owners in deeds or 
grant agreements have been generally successful in 
maintaining a high degree of safety and efficiency in 
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airport design, consrruction, operation and mainte-
nance. The Airports Compliance Program embraces the 
policy and guidelines of the FAA for monitoring the 
performance of airport owners under its obligations to 
the Federal Government. 

1 4  SOURCES OF OBLIGATIONS. The obliga-
tions that airport owners assume in consideration of 
Federal aid flow from various agreements and statutes, 
including but not limited to: 

a. Grant agreements issued under the various 
Federal grant programs. 

b, Surplus airport property instruments of trans- 
fer issued under the provisions of Section 13g of the 
Surplus Property Act of 1944. 

c, Deeds of conveyance issued under Section 16 
of the Federal Airport Act of 1946, under Section 23 
of the Airport and Airway Development Act of 1970, 
or under Section 516 of the Airpcrt and Airway h-
provement Act of 1982 (AAIA). 

d. Section 308(a) of the Federal Aviation Act of 
1958 (exclusive rights). 

e. Title VI of the Civil Rights Act of 1964. 

1-5. AUTHORITY, Responsibility to ensure wm-
pliance with airport owner obligations is vested in, or 
imposed on, the FAA by law or through FAA contrac-
tual authority. 

a. Surplus Property Transfers. Surplus plop-
erty instruments of transfer were, and are, issued by 
the War Assets Administration (WAA) and its succes- 
sor, the General Services Administration (GSA). How-
ever, Public Law (PL.)81-31l specifically imposes 
upon FAA the sole responsibility for determining and 
enforcing compliance with the terms and conditions of 
a l l  instruments of transfer by which surplus airport 
pperty is or has been conveyed t~ non-Federal 
public agencies pursuant ta the Swgius Property Act 
of 1944. 

b. Section 16/23/516Conveyances. Deeds of 
conveyance issued under Section 16, Section 23, or 
Section 516 are also issued by agencies other than the 
FAA.The conveyance document places the administra-
tion and enforcement responsibility on the FAA Ad-
ministrator. 

c. Grant Agreements. FAA is vested with ju-
risdiction over grant agreements because such agree-
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men& are executed for and on behalf of the United 
States by the FAA and its predecessor, the Civil A m -
nautics Administration (CAA). 

Right The FAA k 'Iso 
with the responsibility of bringing about or enfoxing 

~oom~liancewith the 'ght p r of Set-
tion 308 of the Federal Aviation Act of 1958 and Sec-
tion 303 of the Civil Aeronautics Act of 1938. Respon-
sibility for enforcement of this provision is vested in 
FAA by incorporation of the provisions in both stat-

utes under the title captioned "Powers and Duties of 
the Administrator." 

e. To Release, Modify or Amend. The au-
thority of the FAA to release or modify the terms and 
conditions of airport agreemenu is among 

~ ~ ~ ~ ~ types of agreemen&,PL.81-311 
speci£iccircumstances and conditions under which the 
FAA may release, modify or amend the terms and 
conditions of swlusproperty deeds* 

Page 2 Par 1-5 
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CHAPTER 2. TYPES OF AGREEMENTS 

SECTION 1. GRANT AGREEMENTS. 

2-1. SPONSOR'S OBLIGATIONS. 

a. Under the various Federal grant programs, the 
sponsor of a project agrees to assume certain obliga- 
tions pertaining to the operation, use and maintenance 
of the airport. These obligations are embodied in the 
application for F e d d  assistance as sponsor's assur-
ances and become a part of the grant offer, and bind 
the grant recipient upon acceptance. The grant assur- 
ances in the several development programs (Federal 
Airport Aid Program (FAAP), Airport Development 
Aid Program (ADAP), and Airpart Improvement Pro-
gram (AIP)) are somewhat varied; therefore, each 
grant agreement should be reviewed in order to deter-
mine the airport owner's obligations. 

b, Some agreements contain special covenants 
ar conditions directed to an individual situation. This 
Order is genedy not concerned with any special con-
ditions under which the project is to be carried out; 
such as withholding of funds due to nonacquisition of 
clear zone areas, acquisition of additional land within a 
prescribed time limit, etc. However, in unusual circum- 
stances where an assurance was contained as a special 
covenant or condition, the interpretation in this Order 
will apply. 

2-2, DURATION OF GRANT AGREEMENTS. 

a Obligations relating to the use, operation, and 
maintenance of the airporr remain in full force and 
effect throughout the useful life of the facilities devel- 
oped under the project but in no event to exceed 20 
years. However, there shall be no limit on the duration 
of the assurance against exclusive rights or the terms, 

conditions, and assurances with respect to real property 
acquired with Federal funds. These provisions remain 
in effect so long as the airport is used as an airport. 
The Chief Counsel has indicated that the useful fife of 
an airport or airport facility may be determined to have 
expired if it is no longer used or needed for the pur-
pose for which it was developed, as well as if the 
physical fife of the facility has expired. Furthennore, 
the duration of the Civil Rights assurances shall be as 
specified in the assurance. 

b. The preceding subparagraph a. also applies to 
a private sponsor except that the useful life of project 
items installed within a facility or the useful We of fa- 
cilities developed or equipment acquired under an air-
port development or noise program implementation 
project shall be no less than 10 years from the date of 
acceptance of Federal aid for the project. 

2-3. PHYSICAL LIFE OF FACILITIES. The 
physical, useful life of a facility extends only for the 
period of time during which it is serviceable and 
usable with ordinary day-&day maintenance. Recon-
struction, rehabilitation, or major repair of a facility 
without Federal aid does not extend the duration of its 
useful life within the meaning of that term as used in 
grant agreements. When a facility needs reconstruction, 
rehabilitation or major repair in order that it may con-
tinue to serve the purpose for which it was developed, 
its aseful life has
will make this If new off.issued 
for rehabiliMtion,a. -, a 

new useful fifeperiod begins. 

24.-2-5. RESERVED 

SECTION 2. SURPLUS PROPERTY INSTRUMENTS 


2-6. BACKGROUND. Surplus property instru-
ments of disposal are issued under Section 13 of the 
Surplus Property Act of 1944. The Act authorizes con- 
veyance of propew surp'us t~ the needs of the Federal 
Government*The FAA (or i@@ ~ s ~ rCAA) rec-
~~IMIW& to GSA which PFaY should be m-
f e d  for airport purposes to public agencies. Such 
deeds are issued by the GSA which has jurisdiction 
over the disposition of properties that are declared to 
be surplus to the needs of the Federal Govement. 

Par 2-1 

Prior to the establishment of the GSA in 1949, instru-
ments of disposal were issued by the WAA. 

a. Statutory Authority. P.L. 80-289, ap-
proved July 30, 1947, amended Section 13 of tk Sur-

atrator Act of 1944.ThisdUsPn>~em Admin-
C + 

of WAA (now GSA) convey any -, 
@ticat &division, maricimv or ~ b a x S U p r ~in-
stitution, sur@usaand propert-for airport 
p q s e s  wi& monte conside&& to the Unit& 
States. These conveyances are subject to the terms, 
conditions, reservations and restrictions prescribed 
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therein. Real property cannot be transferred for airport 
use if a determination has been made by GSA that the 
highest and best use of the land is industrial. In order 
for any surplus real or personal property to be trans-
ferred, the FAA must determine that it is essential, 
suitable or desirable for the development, improve- 
ment, operations or maintenance of a public aitport. 
This includes property needed to develop sources of 
revenue from nonaviation businesses at a public air-
port. Refer to Order 5150.2, Fe r a l  Surplus Property 
for Public Airport Purposes, for guidance on transfer-
ring Federal surplus property for public airport pur-
poses. 


Prior to the enactment of P.L. 80-289 surplus airport 
propeaies were conveyed to public agencies under 
general authority granted WAA by the Surplus Proper-
ty Act. The teans and conditions subject to which sur- 
plus aiqxxt properties were conveyed under this au-
thority were administratively established by WAA and 
prescribed in its R e w o n  No. 16, generally referred 
to as WAA -Reg. 16. 

b. Nonairport Property Prior to P L  80-289, 
Prior to the enactment of P.L. 80-289, the WAA took 
the position that it had no authority to convey to 
public agencies any property other than that which had 
been and was intended to be used solely for operation 
and maintenance of the airport. This precluded the 
transfer of some types of buildings,facilities, and other 
nonairport properties comprisingparts of an air base as 
aperated by the Government 

c. Revenue-Producing Property. The provi- 
sion in P.L.8(1-289 that includes among the types of 
airport property, property needed to develop sources of 
revenue from nonaviation businesses at a public air-
port, cons~tutesspecific authorization for the transfer 
of such prope&s. This is authoxized where it has 
been determined that they are needed and will be used 
as sources of revenue to defiay the cost of operation, 
maintenance and development of the airport Originally 
the form of instrument used to transfer surplus airport 
pqmties under PL. 8&289 made no distinction be-
tween obligations imposed where property was con-
veyed for airport use and those imposed with respect 
to property conveyed for revenue purposes. The FAA 
takes the position that each csnveymce of revenue-
producing property obligates the transferees to use the 
=venues derived from nonairport use of the property 
for operation, maintenance or development of the air-
poxt. If the land has been identified and agreed upon 
by &he FAA as revenueproducing property (even if it 
was not so identified on the transfer document) then 
the revenue must be used on the airport or put into the 
airport fund. 
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2-7. TYPES OF INSTRUMENTS OF DISPOSAL. 
Three basic forms of instruments of disposal have k e n  
used to convey surplus airport properties: (1) the fom 
wed under WAA -Reg 16 prior to the amendment of 
the Surplus Property Act of 1944 by P.L.80-289; (2) 
the form issued under P.L.8CL289 to convey real or a 
combination of real and related personal property; and 
(3) the form issued to wnvey only personal property. 
h c h  individual instrument of disposal must be exam-
ined to determine the particular obligations of the 
grantee or rights of the Government. 

a, Conditions Peculiar to Various Instru-
ments. Instruments of disposal under P.L. 8CL289 
are all substantially similar. In a few cases the Nation- 
al Emergency Use Provision (NEW) has been omitted 
(see paragraph c. below). One or more special condi-
tions or restrictions other than those required by law 
may have been included in some instruments. The in-
struments of disposal issued under WAA -Regulation 
16, however, are not uniform. One variation in WAA -
Regulation 16 instruments is the provision relating to 
joint military use of the airport. Some give the Gov-
ernment the right to unlimited use without charge, and 
in others the Government use may not exceed a speci-
fied percentage of the capacity of the airport if such 
use interferes with other authorized use of the airport. 

b. Obligation to Operate and Maintain Air-
port, Practically all the WAA - Regulation 16 and 
P.L. 80-289 instruments conveying real and related 
personal property contain provisions obligating the 
grantees to operate and maintain the entire airport 
where the property is located, regardless of the amount 
of property conveyed by the instrument. However, in-
struments of disposal (SF-123) for only personal pp-
erty contain provisions obligating the grantee only with 
respect to the use and maintenance of the specific 
property conveyed. 

c. National Emergency Use Provision (NEUP). 
Practically all WAA -Regulation 16 and P.L. 80-289 
instruments of disposal of real and related personal 
property also contain the NEW under which the 
United States has the right to make exclusive or non-
exclusive use of the airport or any portion thereof 
during a war or national emergency. This provision is 
similar in all such instruments. 

2-8. DURATION OF OBLIGATIONS. The dura- 
tion of the obligation depends upon the properties con-
veyed. 

a, Real Property, All surplus airport property 
instruments of disposal, except those conveying only 
personal property, provide that the covenants assumed 
by the grantee regarding tie use, operation and mainte-
nance of the airport and t5e property ?ransferred shall 
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be deemed to be covenants running with the land. Ac- 
cordingly, such covenants continue in full force and 
effect until released under P.L.81-311 or other appli-
cabIe law. 

b. Related Personal Property. In most cases 
instruments conveying red property also convey relat-
ed personal property. Accountability for this property 
shall be its useful life not to exceed 1 year. 

c. Personal Property (Donable), The term of 
a surplus airport property instrument of disposal (SF-
123) conveying only personal property extends for the 
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period of time during which it is serviceable and 
usable with ordinary day-to-day maintenance but no 
longer than 1 year. Reconstruction, rehab'rfitation or 
major repair does not extend its useful life within the 
meaning of that term as used in surp1us praperty in-
struments. Surplus personal property tbat has outlived 
its useful life should be xemoved &om the inventory. 
Such property may be disposed of by trade'i on new 
equipment, If this is done, accountability far the new 
property is not required. 

2-9~2J0. RESERVED. 

SECTION 3. CONVEYANCES OF NONSURPLUS FEDERAL LAND 


2-11, BACKGROUND, While Federal land which 
has been declared surplus is conveyed under the Sur-
plus Property Act, federally-owned or controlled land 
which is not surplus may be conveyed for airport pur-
poses under authority contained in Section 516 of the 
AAIA. Prior to the effective date of this Act, similar 
authority existed in Section 16 of the Federal Airport 
Act and Section 23 of the Airport and h a y  Devel- 
opment Act of 1970. Unlike surplus property, this land 
may not be transferred for the specific purpose of rev- 
enue production. 

2-12. COVENANTS. Instruments of conveyance 
executed under Section 516, Section 23, or Section 16 
impose upon the grantees certain obligations regarding 
the use of the lands conveyed and the airport involved. 
Covenants included in the deeds or other instruments 
by which interests in lands are conveyed under these 
sections quire, among other things that: 

a. The grantee will use the property interest for 
airport purposes, and will develop that interest for air-
port purposes within 1 year or as set forth in the deed. 

b. The airport, together with its appurtenant 
areas, buildings and facilities, whether or not on the 
land being conveyed, will be operated as a public air-
port on Eair and reasonable terms and without discrimi-
nation. 

c. The grantee will not grant or permit any ex- 
clusive right forbidden by Section 308 of the Federal 
Aviation Act, 

d. Any subsequent transfer of the property inter- 
est conveyed will be subject to the covenants and con-
ditions in the instrument of conveyance. 

e. For Section 16 transfers the whole or any part 
of the property interest conveyed shall revert to the 
United States in the event the lands in question are not 
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developed for airport purposes or used in a manner 
consistent with the terms of the conveyance. 

f. In the event of a breach of any covenant or 
condition the grantee wiU, on demand, take such action 
as may be necessary to evidence b'ansfer of title to the 
premises to the United States. 

In some instances, special conditions or obligations 
may be imposed upon the grantee by the Government 
agency issuing the conveyance instrument. Therefore, 
it will be necessary in each case to consult the particu-
lar deed by which the lands are conveyed to determine 
all the conditions and covenants. 

2-13. REVERTER PROVISION, Section 16/23/ 
516 deeds provide for reversion to the United States in 
the event the lands are not developed or cease to be 
used for airport pwposes. 

a. Section 16 Deeds. The Federal Airp,rt Act 
required that conveyances made under Section 16 
"...be made on the condition that the prop°bty inmest 
conveyed shall automatically revert to the United 
States..." if the land is not developed as an airport or 
ceases to be used for airport purposes, This provision 
was =cult to administer during the early years since 
no time h i t s  were specified for beginning use a after 
ceasing use which would make the reverter operable. 
Beginning in the early 1960's the deeds provided that 
the property interest aatomatically reverts if the land is 
not developed or used for airport purposes within 3 
years or if airport use ceases for a period of 6 months. 
The >year development time was changed to 5 years 
in 1%. At the same time, the covenants were amend- 
ed to introduce a right 01"the Administrator, exercis-
able 1 year after conveyance, to repossess any part not 
developed for airport use. In requesting the wnvey-
ance of land for appruach protection for an existing 
aiqmt, the provision that the land will revert automati-
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cally unless it is used for airport purposes n o d y  
was omitted. This exception was made for the reason 
that immediately upon acquisition the land became a 
part of the airport and served the approach protection 
putpose* 

b. Section 231516 Conveyances. Section 231 
516 does not continue the automatic reversion of prop- 
erty interests contained in Section 16 but places rever- 
sion at the option of the Secretary. Section 16 transfers 
were made under the provisions of Federal Aviation 
Regulation (Fm)Part 153. The implementing regula- 
tions (FAR Part 154) require that the land be devel-
oped for airport purposes within 1 year of the convey- 
ance. If the property is not so developed or used in a 
manner consistent with the terms of the conveyance, 
the Administrator may, at his discretion, enter and on 
behalf of the United States take title to al l  or any part 
of the property interests conveyed. 

c. Determination as to Exercise of Reverter. 
In determining whether the reverter provision has 
become operable in any particular case (because of 
failure to develop or use the land far airport purposes 
ar because of cessation of airport use) the deed should 
be examined to ascertain whether it contains applicable 
time limitations. If the deed does not contain such time 
periods, as a general rule, 1 year can be considered a 
reasonable time for developing or using the property 
for airport pllrposes and that 6 months of nonairpa 
use a reasonable time for the exercise of the reverter. 

The regional Airports division can justify the allow- 
ance of additional time in this connection when the 
grantee is able to show that definite effort is being 
made to conform to requirements. Before a region Air-
ports division decides to revert Section 16/23/516 prop 
erty, they shall contact the Airport Safety and Oper- 
ations Division (AM-300) to discuss the proposed re- 
version. (See Chapter 8 for Reversion Procedures.) 

2-14. DURATION OF COVENANTS AND OBLI-
GATIONS. Covenants and other provisions of Sec- 
tion 16/23/516 deeds continue in force and effect so 
long as the land is held by a public agency grantee, its 
successors or assigns. The FAA has no authority to re-
lease land transferred under Sections 161231516, If the 
land conveyed under a Section 16/23/516 deed is no 
longer used or needed for any airport purpose, FAA 
has no recourse but to invoke the reverter provision in 
accordance with the terms of the deed unless the grant- 
ee willingly agrees to its voluntary reconveyance. This 
does not mean,however, that land transferred for ap-
proach protection cannot be used for some secondary 
nonairport purpose (such as mad or highway, farming, 
etc.) so long as such use does not interfere with the 
airport purposes for which it is needed. However, if 
the property is used for some seconw mnaeronauti-
cal purpose, a fair market value (FMV)should be re-
ceived for such use and the proceeds used only for air-
port purpo=* 

2-15,-2-17. RESERVED 

SECTION 4. AP-4 AGREEMENTS 


2-18. BACKGROUND. 

a. The Development of Landing Axeas National 
Defense @LAND) and the Development Civil Land- 
ing Areas (DCLA) hgrams were authorized by vari- 
ous acts during the period 1939 to 1944. 

b. Airports developed or improved under these 
programs were subject to the terms and conditions of 
an instrument known as an AP-4 Agreement. This was 
an agreement between the Government and the airport 
sponsor under which the sponsor provided the land and 
the Govexnment plsnned and constructed the airport 
improvements. Based on consideration of the type of 
improvements, design standards, construction methods 

and normal deterioration, the FAA has administratively 
determined that the useful life of all A P 4  irnprove-
ments has expired. 

2-19. CONTINUING OBLIGATION, Although 
all AP4 Agreements have expired, such airports con-
tinue to be subject to the statutory exclusive rights pro-
hibition (Section 308(a), Federal Aviation Act). Termi- 
nation of the agreement relieves the airport owner of 
only the contractual obligations imposed by it. Since 
the airport is still one upon which Federal funds have 
been expended, it is subject to the exclusive rights pro-
hibition for as long as it is operated as an sirport, 
whether or not it remains under the control and juris-
diction of the same public agency. 
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CHAPTER 3. EXCLUSIVE RIGHTS 

SECTION 1. BACKGROUND 

S1. GENERAL. Chapter 4 of this Order describes 
the responsibilities assumed by the owners of public 
use airports developed with Federal funds. Among 
these is the obligation to make all airport Edcilities and 
services available on fair and reasonable terms without 
unjust discrimination. This covenant enjoins the airport 
owner from granting any special privilege or monopoly 
in the use of public use airport facilities. The grant of 
an exclusive right to provide aeronautical services at 
an airport on which Federal funds have been expended 
is specifically forbidden by the Federal Aviation Act 
of 1958. Because of the widespread interest and in-
volvement of this statutory prohibition, this entire 
Chapter is devoted to guidance on the application of 
law and FAA policy regarding exclusive rights at 
public use akports. 

S2, LEGISLATIVE HISTORY, 

a, Origin. The Civil Aeronautics Act of 1938 
contained Ianguage (Section 303) restricting the use of 
Federal funds for airport development (other than mili-
tary) to those landing areas artifled by the Adminis- 
trator as being reasonably needed for air commerce or 
national defense. The same section of the Act also pro-
vided that "there shall be no exclusive right for the 
use of any landing area or air navigation facility upon 
which Federal funds have been expended." This iden-
tical language has since been incorporated as Section 
308(a) of the Federal Aviation Act of 1958. This pro-
vision also applies to surplus and nonsurplus property 
transferred for public use airport purposes. 

b. Recognition . of Statutory Prohibition in 
Agreements. The AP-4 Agreements (see Section 4, 
Chapter 2) under which many civil airports were im-
proved with Federal funds during the World War II 
period contained a covenant that such airporos would 
be operated without the grant or exercise of any exclu- 
sive right for use of the airport within the meaning of 
Section 303 of the Civil Aeronautics Act of 1938. 
Similar language is now used in airport grant agree 
ments to specifically require conformity to this statute 
as part of the sponsor's assurances. Whether refer-
enced in an agreement or not, the prohibition against 
exclusive right contained in Section 308 applies to any 
airport on which any Fed& funds have been expe2d-
ed since August 28, 1938, the effective date of the 
Civil Aeronautics Act. 

ce Prohibition Applied to Aeronautical Activi-
ties, In 1941, the Attomy General of the United 
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States was called upon to interpret the application of 
Sec. 303 of the Civil Aeronautics Act. In an opinion 
dated June 4, 1941, the Attorney General stated "...it 
is my opinion that the grant of an exclusive right to 
use an airpart for a particular aeronautical activity, 
such as an air d e r ,  falls within the provision of Sec-
tion 303 of the Civil Aeronautics Act precluding any 
exclusive Pight for the use of any landing area." Sig-
nif~cantly,the Attorney General did not define what an 
aeronautical activity was other than to cite as an exam-
ple one type of activity commonly known in 1941-
"such as an air carrier." This opinion, however, made 
it clear that a monopoly covering one activity would 
not be tolerated merely because the landing area was 
also available to those engaged in other types of a m  
nautical activity. 

d. Restrictions in Surplus Property Deeds. 
Following World War 11, large numbers of former 
military installations were conveyed without monetary 
consideration to Iocal public agencies under the provi-
sions of the Surplus Property Act of 1944. Initially the 
deeds of conveyance included a covenant that there 
would be no exclusive right contrary to the provisions 
of Section 303 of the Civil Aeronautics Act. Subse-
quently, however, in 1947, the Surplus Property Act 
was amended by P.L.8CL289 to require the following 
specific language: 

No exclusive right for the use of the air-
port at which the property disposed of is located shall 
be vested (either directly or indirectly) in any person 
or persons to the exclusion of others in the same class. 
For the purpose of this odndition, an exclusive right is 
defined to mean41) any exclusive right to use the 
airport for conducting any particular aeronautical activ- 
ity requiring operation of aircraft; (2) any exclusive 
right to engage in the sale or supplying of aircraft, air-
craft accessories, equipment, or supplies (excluding the 
sale of gasoline and oil), or aircraft services necessary 
for the operation of aircraft (including the maintenance 
and repair of aircraft, aircraft engines, propellers, and 
appliances. 

3-3. DEVELOPMENT OF AGENCY POLICY. 

a, Implementation of Federal Airport Act. 
During the immediate post war years, the CAA (the 
predecessor of the FAA) was sirnultaneousiy engaged 
in processing the first FAAP development projects and 
in recommending the conveyance of former military 
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installations under the surplus property laws. Many of 
the surplus property conveyances did not literally re-
quire conformity to the prohibition against exclusive 
rights in Section 303 of the Civil Aeronautics Act, but 
they contained the far more specific restrictions quoted 
in paragraph 31d above. 

b. Early Interpretations of Aeronautical Ac- 
tivity. In approving grants of funds for airport devel-
opment the CAAfFAA has always insisted that there 
could be no exclusive right for the use of such air-
ports. Any activity which involved use of the landing 
area (e.g., flight school, airline, charter service, etc.) 
was considered to be subject to the statutory prohibi- 
tion. However, a nonaemutical activity, such as a 
restaurant or ground transportation service, was viewed 
as not subject to the prohibition. In early policy inter- 
pretations there were many activities which cater to or 
support flight operations, but which do not actually use 
the landing area (such as storage hangars, repair serv- 
ices, aircraft parts sales,and especially the sale of fuel 

SECTION 2. 

3-8. BASIS OF POLICY 

a. Agency Position. The FAA has concluded 
that the existence of exclusive right to conduct any 
aeronautical activity at an airport limits the usefulness 
of the airport and deprives the using public of the ben-
efits of a competitive enterprise. Apart from legal con- 
siderations, the FAA considers it inappropriate to pro-
vide Federal funds for imp.ovemenPs to airparts where 
the benefits of such improvements will not be fully re- 
alized due to the inherent restictions of an exclusive 
monopoly on aeronautical activities. 

b. Application of Law. The grant of an exclu-
sive right to conduct an aeronautical activity at an air-
port on which Federal funds have been expended is 
considered a violation of Section 308(a) of the Federal 
Aviation Act, whether such exclusive right results 
ftom an express agreement, from the imposition of un- 
reasonable standards or requirements, or by any other 
means. As an exception, the existence of an exclusive 
right to sell only he1 and oil will not be considered to 
be in violation of Section 308(a) where such right is 
specifically exempted from hactivities prohibited by 
a deed uncber the Surplus Property Act of 1944, as 
amended (P.L. 8&289). However, presence of such an 
exclusive right would preclude issuance of a grant 
under the AAIA Act of 1982, as amended. (See Chap-
ter 6, Section 2.) 

c. Duration of Prohibition Against Exclusive 
Rights. Once any Federal funds have been expended 
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and oil) and were viewed as not being subject to the 
prohibition. The FAA, as a matter of policy, advised 
against monopolies for such activities. However, in 
1962 the FAA Policy on Exclusive Rights was pub-
lished in the Federal Register and it declared the ex- 
clusive rights of these activities to be in violation of 
the law. 

c. Definition of Aeronautical Activity. On 
July 17, 1962, the FAA issued Order OA 5250.1 which 
defied those aeronautical activities prohibited on an 
exclusive basis by Section 308(a) of the Federal Avia-
tion Act. On October 12, 1965, this Order was super-
seded by Order 5190.1, Exclusive Rights at -, 
to further clarify the application of the statutory prohi- 
bition. Section 2 of this Chapter explains in detail the 
types of aeronautical activity covered by the prohibi- 
tion and the FAA policies for interpreting and applying 
Section 308(a). 

34-3-7, RESERVED. 

POLICY 

at an airport, including a surplus property conveyance, 
the exclusive rights prohibition is applicable for as 
long as it is operated as an airport. 

a. Single Activity Not Necessarily an Exclu-
sive Right. The presence on an airport of only one 
enterprise engaged in any aeronautical activity will not 
be considered a violation of this policy if there is no 
understanding, commitment, express agreement, or ap- 
parent intent to exclude other reasonably qualified en- 
terprises. In many instances, the volume of business 
may not be suficient to a m t  more than one such en- 
terprise. As long as the opportunity to engage in an 
aeronautical activity is available ts those meeting rea-
sonable qualifications and standards relevant to such 
activity, the fact that only one enterprise takes advan- 
tage of the opportunity does not constitute the grant of 
an exclusive right. 

b. Single Activity as Treated by Law. The 
AAIA (P.L. 97-248) includes the following sponsor 
a s s m c e  under Section 511(a)(2): 

"...There will be no exclusive right for the 
use of the airport by any person providing, or intend- 
ing to provide, aeronautical services to the public. For 
purposes of this paragraph, the providing of services at 
an airport by a single fixed-based operator shall not be 
construed as an exclusive right if it would be unrea-
sonably costly, burdensome, or impractical for more 
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than one hed-based operator to provide such serv-
ices, and if allowing more than one fixed-based opera- 
tor to provide such services would require the reduc- 
tion of space leased pursuant to an existing agreement 
between such single fied-based operator and such air-
port..." 

The Chief Counsel rendered an opinion dated Decem-
ber 21, 1982, which concludes that this amendment to 
Section 308(a) applies to those airports previously ob- 
ligated under Section 308(a) where a single fixed-
based operator (F'BO) now exists. This assurance obli- 
gates the grant recipients to the same terms and condi-
tions of amended Section 308(a). meference Order 
5190.1.) 

The exclusive rights policies that are outlined herein 
remain unchanged except for those airports which have 
a single FBO whose lease agreement with the airport 
owner must be amended to delete space for a second 
FBO to do business on the m a .  In these cases, it 
must be detained if it would be unreasonably costly, 
burdensome, or impractical for more than one FBO to 
provide such services on the airport. This does not 
apply where the lease is being amended to delete space 
due to lack of demonstrable need (see below). 

c, Single Activity Due to Space Limitation. 
The leasing to one enterprise of all available ahport 
land and improvements planned for aeronauticd activi- 
ties will be construed as evidence of an intent to ex-
clude others unless: (1) the lease meets the criteria of 
and contains the special provisions described in para-
graph 6%;or (2) it can be demonstrated that the 
entire leased area is presently required and will be im-
mediately used to conduct the activities contemplated 
by the lease. 

(1) The complete saturation of space available 
for the service, storage, and repair of aircraft is prima 
facie evidence of a serious imbalance in the develop- 
ment of airport facilities. At a new or recently devel- 
oped airport such saturation reflects poor planning and 
unrealistic forecasts of need, However, an arbitrary di-
vision or restriction to create an opportunity for a com-
petitive enterprise is not required merely to comply 
with the exclusive rights policy. 

(2) A single aeronautical enterprise although 
meeting all reasonable standards and qualifications 
should be limited, as a result of this policy, to the 
lease of such space as is demonstrably needed. If the 
need for additional space becomes apparent at a later 
date, such space, as well as any new areas developed 
for the service and support of aeronautical activities, 
must be made available to a l l  qualified proponents or 
bidders, including the incumbent. The advance grant of 
options or preferences (including right of fmt refusal) 
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on all future sites to the incumbent enterprise must be 
viewed as an exclusive right. On the other hand, noth-
ing in this policy should be construed as limiting the 
expansion of such an enterprise when space require 
ments become critical and where the proposed lease 
area will be immediately used to conduct activities, 
even though it could ultimately result in complete satu-
ration of all space by the one enterprise. 

d. Aeronautical Activities Conducted by the 
Airport Owner (Proprietary Exclusive), The owner 
of a public-use airport (public or private owner) may 
elect to provide any or all of the aeronautical services 
needed by the public at the airport. In fact, the statuto- 
ry prohibition against exclusive rights does not apply 
to these owners and they may exercise but not gmnt 
the exclusive right to conduct any aeronautical activity. 
However, these owners must engage in such activities 
as principals using their own employees and resources. 
An independent commercial.enterprise that has been 
designated as agent of the owner may not exercise nor 
be granted an exclusive right. (Reference Chief Com 
sel opinion dated April 13,1984,) 

(1) As a practical matter most public agenda 
recognize that these services are best provided by 
profit-motivated private enterprise. The exceptions are 
uswally those instances in which a municipality or 
other public agency elects to provide fuel s e ~ c eor 
aimaft parking. If it does so, whether on an exclusive 
or nonexclusive basis, it may not refuse to pennit an 
air carrier, air taxi, or fight school to fuel its own air-
craft. 

(2) The airport owner may establish reasona-
ble standards covering the refueling, washing, pliinting, 
repairing, etc., of aircraft, but it may not refuse to ne-
gotiate for the space and fwi9ities needed to meet such 
standards by an activity offering aeronautical semkxs 
to the public. If the aihport owner resemes unto itself 
the exclusive hight to sell fuel, it can psevent an airline 
or air taxi from selling fwl to others but it must deal 
reasonably to permit such operators to refuel their own 
aircraft. The self-service fuehg by such fight opera-
tors, however, must be done with their own employees 
and equipment 

(3) An aimaft opmtox &%s not have a right 
to bring a third prarty, such as ara oil company, on the 
airport to refuel his aim&. This would be an a e m u -
tical activity undertaken by &e kel company which 
has only such rights as the r?kprtowner may csrafm. 
It should be noted ti%aair carriers invariably insist on 
a standard condition in Bek &qmt ccntx ts  reserving 
the right to obtain fuel b r n  a supplier of their choice. 
However, this is not a right guaranteed by the aenns of 
a grant agreement. 
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e. Restrictions on Self-service. 

(1) Any unreasonable restriction imposed on 
the owners or operators of aixmaft regardmg the sem-
icing of their own aircraft and equipment may be wn-
strued as a violation of this policy. Where no attempt 
has been made to perform such services for others, air-
craft ownen should be permitted to fuel, wash, repair, 
paint and otherwise take care of their own aircraft. A 
restriction which has the effect of diverting such busi- 
ness to a commercial operator amounts to an exclusive 
monopoly of an amnautical activity contrary to law. 

(2) Servicing one's own aircraft is not an 
aeronautical activity that capl be preempted by the air-
port owner which elects to exercise the exclusive right 
to sell fuel. Quite apart from the prohibition against 
exclusive rights, the sponsor of an obligated airport is 
quired to operate the airport for the use and benefit 
of the public on fair and reasonable terms. It may not, 
as a conditian for the use of its airport, impose unrea-
sonable requirements on aircraft operators 00 p u r e  
parts, supplies or services from specified sources. It 
can however, qui re  the self-fueler, toboth individuals 
and operators, to pay the same fuel flowage fee as 
those operators on the airport who provide fueling 
services to the public. As long as the aircraft operators 
do not attempt to offer commodities or services to 
others, they have a right to furnish their own supplies 
and to do what is necessary to their aim-& in order to 
use the facilities of a plblic use airport. 

(3) An airport owner is under no obligation to 
permit aircraft owners to introduce on the airgort 
equipment, personnel or practices which would be 
unsafe, unsightly, detrimental to the public welfare, or 
which would affect the efficient use of airport facilities 
by otheas. Reasonable rules and regulations should be 
adopted to confine aircraft maintenance and fwkg 
operations to appropriate locations with equipment 
commensurate to the job king done. bless the air- 
craft owner is in a position to meet such standards 
with his own equipment and personnel, his right to 
service his own aircraft d m  not override the premga-
tive of the airport owner to control the sources of pro- 
viding fuel and other aeronautical semiws. For exam-
ple, airport agreements do not permit the owner of a 
private aircraft to contract with an offpairport company 
to enter upon the airport and aefuei his aircraft. This 
would clearly be the conduct of an aem~1auticalacthi-
ty, not by the aircraft owner, but by the fuel cornpmy. 
Also, the airport owner is under n~ obligation by the 
tern of the grant assurances to recognize 5 T O -
OP" (an organization formed by sever& && 
owners for the purpose of scif fueling) as a single &-
craft owner for self fueling purposes. However, fueling 
activities by a "CO-OP" could be allowed by the &-
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port owner provided appropriate agreements (safety 
standards, fees, conditions, etc.) were consummated. 
Where the sponsor has retained, on an exclusive basis, 
this right to fuel or service the aircraft of others it may 
prohibit such entries. With respect to fuel, therefore, 
the aircraft owner may assert the right to obtain fuel 
where he pleases and bring it onto the airport to serv-
ice his own aircraft, but only with his own employees 
and only in conformance with the reasonable safety 
standards or other reasonable requirements of the air-
port. This policy also applies to aircraft owners who 
have obtained supplemental type certificates authoriz-
ing the use of automotive gasoline (mogas) in their air-
craft and who wish to self service their aircraft with 
mogas. 

(4) Local airport regulations may and should 
include such restrictions as are reasonably necessary 
for safety, preservation of facilities and protection of 
the public interest. For example: 

(a) The use of paints, dopes, and thinners 
should be confhed to structures meeting appropriate 
safety criteria. 

(b) Storage and transport of aviation fuel, 
though not procured for resale, should be subject to 
reasonable restrictions and minimum standards for 
equipment, location and handling practices. 

(c) Restraints should be placed on the use 
of aircraft washing solvents ts protect sewage and 
drainage facilities. 

(d) Weight limitations should be imposed 
on delivery tmch (including fuel trucks) and special 
purpose vehicles such as cranes where needed to pro-
tect airport mads and paving. 

(e) Time limits should be placed on the 
open storage of nonairworthy aircraft, wreckage, or un-
sightly major components. 

(f) Such restrictions as may be required by 
appropriate Federal or state agencies to protect the en- 
vironrnerit a d  minhke pollution or other adverse ef- 
f s t s .  

(g) Restmints should be piaced on &e sid-
age of nonaeronauticd vehicles such as bats, c m ,  
traiIers and mobile homes, etc,, in hangars or on the 
aemnautical facilitie areas. 

f. Licenses Not Controlled by Airport Owner. 
The Federal Communications Conmission (FCC) au-
thorizes use of special W C O M  frequencies for air-
wgaound communication at airports. The primary pur-
pose sf the communications station is to disseminate 
aeronautid data, such as weather, wind direction, 
runway information, etc. To preclude the issuance of 

Par 3-9 



conflicting reports, the FCC will not license more than 
one UNICOM station at the same airport. An aeronau-
ticai activity having a UNICOM station or similar ex- 
clusive privilege has an advantage over competitors in 
attracting aeronautical users. However, since such an 
exclusive right is not subject to the airport owner's 
control, it does not constitute a grant of exclusive 
rights to which the statutory prohibition of Section 
308(a) applies. Airport owners should be encouraged 
to obtain the UNICOM license in their own names. 
Through droplines they can make the facility available 
to all FBO's on an equal basis. 

g, Flying Clubs. Flying clubs are nonprofit en-
tities (corporations, associations or partnerships) orga- 
nized for the express purpose of providing its members 
with an aircraft or aircraft for their personal use and 
enjoyment only. The ownership of the aircraft, or air-
craft, must be vested in the name of the flying club (or 
owned ratable by all its members). The property rights 
of the members of the club shall be equal and no part 
of the net earnings of the club will inure to the benefit 
of any form (salaries, bonuses, etc.). The club may not 
derive greater revenue fiom the use of its aircraft than 
the amount for the operation, maintenance and replace-
ment of its aircraft. A flying club quaMes as an indi-
vidual under tfie grant assurances and, as such, has the 
right to fuel and maintain the aircraft with its mem- 
bers. The airport owner has the right to require the 
flying club to furnish such documents, insurances poli-
cies, and maintain a current list of members as reason-
ably necessary to assure that the flying club is a non-
profit organization rather than a FBO masqudng as 
a flying club. (See Appendix 8, Sample Flying Club 
I==*) 

S10, IMPLEMENTATION OF POLICY. 

a, Voluntary Compliance. The FAA will con-
sider as a breach of compliance obligations by the air-
port owner, any grant of an exclusive right in violation 
of the policy outlined herein at any airport obligated to 
the United States as a result of a grant agreement 
@AAF'/ADAP/AP), M-4 agreement, or a conveyance 
of Federal property under the Surplus Property Act, or 
under Section 16, 23, or 516. Every reasonable effort 
shall be made to influence a voluntary termination of 
the objectionable exclusive right using the guidance 
and techniques suggested in Chapter 5. 

b. Remedies. At any airport where there has 
been a grant of an exclusive right contrary to law and 
this policy, that airport and any other airport owned or 
controlled by the offending airport owner will be ineli-
gible for assistance under AIP and the FAA will not 
expend Facilities and Equipment (Fa)funds for in-
stallations designed to benefit traffic at such airports 
unless necessary to remedy a safety problem. See 
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Chapter 6, Section 2 for discussion of procedural en-
forcement matters. 

c. Exceptions. Nothing herein shall be con-
smed as precluding the grant of Federal funds where 
required for the national defense, or when determined 
by the Administrator to be essential to the national in-
terest. 

3-11. IMPROVEMENTS BY OTHER FEDERAL 
AGENCIES. 

a. Expenditures on Civil Airports. From time 
to time various Federal agencies and activities other 
than the FAA have expended Federal funds to bring 
about permanent or temporary improvement of civil 
airports, usually in furtherance of essential F&ed 
programs for which they are responsible. The Chief 
Counsel of the FAA has determined that any such ex- 
penditures which result in the improvement of airport 
facilities constitute an expenditure of funds within the 
meaning of the Federal Aviation Act. Consequently, 
such action has the effect of imposing the prohibition 
against the grant of exclusive rights at such an aipxt 
In instances of this kind, the Chief Counsel has con-
cluded that the FAA has primary responsibility f a  en-
forcing the prohibition regardless of the source of the 
Federal funds. 

b. Statutory Requirement. As noted in paxa-
graph 31a of this Order the language of Section 308(a) 
of the Federal Aviation Act not only mib i t s  exclu- 
sive rights but restricts the use of Fedd funds far 
airport development (other than military) to those land-
ing areas certified by the FAA Administrator as being 
reasonably needed for air commercx or national de-
fense. FAA approval of the National P h  of Integrated 
Aixport System (NPIAS) satisfies this requirement for 
fededy-funded airport development projects. Feded 
agencies proposing to expend Federal funds on airport 
impvements not included in the NPIAS are responsi-
ble for obtaining a Certificate of Air Navigation Facili- 
ty Necessity. 

c. FAA Responsibility. Whenever consulted, 
FAA personnel will advise the representatives of other 
Federal agencies contemplating the improvement of 
airport facilities as to the applicability of the above de- 
scribed statutory provision. Both the airport owner anai 
the Federal agency hvo1ved should understand that the 
expenditure of such funds will result in the imposition 
of the prohibition against exclusive rights at such air-
Po-* 


d, Federally-Owned Airports. 

(1) Military and Special Purpose Airports, 
The prohibition against exclusive rights contained in 
the Federal Aviation act does not apply to the actions 

Page 11 



Order 519O.6A 

of the Federal Government itself. Most federally-
owned airports are maintained and operated with funds 
apprapriated for purposes other than the support of 
civil aviation, usually to accommodate a military or 
defense ~1ate.dmission. Many of these installations 
grant operating rights to airlines and other aeronautical 
activities in order to meet the transportation and civil 
aviation requirements of on-base activities and resi- 
dents, This is a secondary use of the airport facilities 
incidental to their prime mission. 

(2) Joint-Use Arrangements. At many lo- 
cations,arrangements are in effect to accommodate the 
civil aviation requirements of a local community at a 
military or other federally-owned airport. These ar-
rangements usually involve a lease of space at the 
Government installation to a non-Federal public 
agency or private concern. Such a lessee, in granting 
privileges to conduct aeronautical activities, is subject 
to applicable Federal statutes and may not grant an ex- 
clusive right in violation of Section 308(a) of the Fed- 
eral Aviation Act.' 

(3) Agency Actions. If a local public 
agency which operates civil airport facilities under a 

joint-use lease at a Federal installation is also a party 
to an agreement with the FAA for development of 
such facilities, ?he FAA has the same monitoring and 
enfomement responsibilities as at locally owned air-
ports with similar agreements. 

S12. ADMINISTRATION OF POLICY. The 
foregoing policies are not intended to expose purvey- 
ors of aeronautical services to irresponsible competi-
tion. A prudent airport management should establish 
minimum standards to be met by all who would 
engage in a commercial aeronautical enterprise at the 
airport. It is the prerogative of the airport owner to 
impose conditions on users of the airport to ensure its 
safe and efficient operation. Such conditions must, 
however, be fair, equal and not unjustly discriminato-
ry. That is to say, they must be relevant to the pro-
posed activity, reasonably attainable, and uniformly 
applied. FAA's position is that the opportunity to offer 
those aeronautical Sefvices not provided by the airport 
owner must be available to those who meet acceptable 
standards. 

S13.-5-16. RESERVED. 


SECTION 3. QUALIFICATIONS AND STANDARDS 


3-17. USE OF MINIMUM STANDARDS. 

a. Airport owners should be encouraged to de-
velop and publish minimum standards to be met by 
commercial operatars in advance of negotiations with 
any prospective tenant or operator. (See Advisory Cir-
cular (AC) 150/5190-1, Minimum Standards for Com- 
mercial Amnautical Activities on Public Airports) 
This will establish a basis for practical negotiations. 

b. Where minimum standards are proposed, the 
FAA repxesentative may comment on the relevance 
and/or reasonableness of the standards. However, it 
should be made clear that such opinions are not to be 
construed as an official endorsement of the proposed 
minimum standards. The FAA should make an official 
determination only when the effect of a standard 
denies access to a public-use airport, and the determi-

nation should be limited to a judgment as to whether 
Eailure to meet the qualifkations of the standard is a 
reasonable basis for such denial or the standard results 
in an attempt to creak an exclusive right, 

c. In the early stages of airport development the 
community may encounter difficulty in attracting a 
competent service agency and it may be necessary to 
waive standards which, after a period of initial devel- 
opment, would be perfectly reasonable. As a practical 
matter, the airport owner may quite pperly increase 
the standards from time to time in order to ensure a 
higher quality of service to the public. Manipulating 
the standards solely to protect h e  interest of an exist-
ing tenant is incompatible with this objective. A stand-
ard which a tenant opefator is required to meet must 
be uniformly applicable to all operators seeking the 
same franchise privileges. 
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