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Representative on the U.S.- Panama Trade Promotion Agreement

l. Pur pose of the Committee Report

Section 2104(e) of the Trade Act of 2002 requires that advisory committees provide the
President, the U.S. Trade Representative, and Congress with reports required under Section
135(e)(1) of the Trade Act of 1974, as amended, not later than 30 days after the President
notifies Congress of his intent to enter into an agreement.

Under Section 135(e) of the Trade Act of 1974, as amended, the report must include an advisory
opinion as to whether and to what extent the agreement promotes the economic interests of the
United States and achieves the applicable overall and principle negotiating objectives set forth in
the Trade Act of 2002. The report must also include an advisory opinion as to whether the
agreement provides for equity and reciprocity within the sectoral or functional area of the
particular committee.

Pursuant to these requirements, the Trade and Environment Policy Advisory Committee
(“TEPAC” or “the Committee”) hereby submits the following report, which the Committee
recommends be included in Congress’s record of deliberation on the Agreement, so that, among
other things, it might provide guidance to deliberative bodies which will later examine the
Agreement's specific provisions on which we comment.

[l. Preliminary Statement

In every report TEPAC has produced since passage of the Trade Act of 2002, it has unanimously
stressed that 30 days is an insufficient period of time for it to thoroughly review, analyze, and
provide its opinion on free trade agreements. USTR and/or the White House have, on occasion,
provided some relief to this very tight timeline by providing TEPAC with a final version of the
negotiated text prior to providing official notification to Congress. Given that Congress will
soon be debating reissuance of the President’s Trade Promotion Authority, TEPAC unanimously
recommends that Congress consider increasing this review period to at least 45 days

[1. Executive Summary of the Committee' s Report

On December 19, 2006, the United States concluded negotiations with Panama on a Free Trade
Agreement. For most purposes relevant to this report, the terms of that agreement are the same
as those in the Central American Free Trade Agreement (“CAFTA”) and in the agreement to
integrate the Dominican Republic into CAFTA. However, Panama will not be integrated into



CAFTA, as was the Dominican Republic, but for the purposes of this Report, the terms are
essentially the same. As with the CAFTA participants, Panama has negotiated a country-specific
schedule for market access in goods and agriculture, services and investment, and government
procurement.

On March 19, 2004, TEPAC submitted a copy of its report on CAFTA, a copy of which is
attached as Attachment 6. In that report, a majority of the committee members expressed its
belief that the Agreement meets Congress’s negotiating objectives as they relate to
environmental matters. Similarly, here, a majority of the committee members expressed its
belief that the Agreement meets Congress’s negotiating objectives as they relate to
environmental matters.

However, in noting its approval for CAFTA, a majority of the committee stressed that a
significant issue regarding CAFTA remained unresolved — the selection of the Secretariat. The
majority expressed its belief that the Secretariat chosen must have the resources, both in
experienced staff and funding, to accomplish the objectives outlined in the State Department’s
side agreement on environmental cooperation (ECA) and that the Secretariat had not yet been
selected. Since that time, a Secretariat has been selected for CAFTA which a majority of the
Committee believes meets these requirements. This Secretariat is a new unit within the
Organization for Central American Economic Integration (SIECA). As at the time of the
finalization of DR-CAFTA, a Secretariat has not been designated for the Panama TPA. As it
outlined in its CAFTA report, a majority of TEPAC believes that the ECA will not be successful
without a Secretariat with the resources, both in experienced staff and funding, to accomplish the
objectives outlined in the State Department’s side agreement on environmental cooperation
(ECA). For that reason, this majority urges that Congress require the parties to utilize the SIECA
Secretariat as the Secretariat for the Panama TPA.

A majority of the Committee is extremely concerned about the Agreement’s limited reductions
in the above-quota sugar tariff rates over an extended period. This is of particular concern with
regard to sugar; the current US domestic program promotes overproduction of sugar, including in
areas that place great stress on delicate and endangered ecosystems like Florida’s Everglades.

Of the provisions examined in the March 19, 2004 TEPAC report, the only one changed with
regard to Panama relates to tariff schedules. A majority of the Committee believes that the tariff
reductions for environmental goods and technologies agreed to by Panama are sufficient to fulfill
Congress’s mandate to seek market access for United States environmental technologies, goods,
and services. As a result, the Committee provides this additional information and otherwise has
not updated its March 19, 2004 report.

V. Brief Description of the Mandate of TEPAC

See March 19, 2004 TEPAC report on CAFTA, attached hereto.



V. Negotiating Objectives and Priorities Relevant to the Report

See March 19, 2004 TEPAC report on CAFTA, attached hereto.

VI. The Committee' s Advisory Opinion on the Agr eement

See March 19, 2004 TEPAC report on CAFTA, attached hereto.

A. Strict Compliance With Congress's Mandated Objectives

See March 19, 2004 TEPAC report on CAFTA, attached hereto.

B. Actual Achievement of the Mandate

1. Background

See March 19, 2004 TEPAC report on CAFTA, attached hereto.

2. General Conclusion

a. General

See March 19, 2004 TEPAC report on CAFTA, attached hereto.
b. Investment

See March 19, 2004 TEPAC report on CAFTA, attached hereto.
c. Public participation

A majority of the Committee views favorably the Agreement’s new public participation
provisions and the State Department’s ECA. If successfully implemented, these new provisions,
will enhance the ability of citizens with reasonable environmental concerns to have those
concerns heard, and likely responded to, while simultaneously limiting the possibility that
frivolous comments will bog down the process. The majority believes, however, that the public
participation provisions could be strengthened by requests for information or an exchange of
views regarding implementation of the Chapter by either Party to be made by persons of “any
party,” rather than submissions “of that party,”

However, this majority stresses that the framework established by the provisions, although
strong, is insufficient in and of itself to accomplish these objectives. Without an entity with the
requisite knowledge, staffing and resources, the promise inherent in the new provisions will not
be realized. At the time this report was prepared, the selection of a Secretariat had not occurred.



A Secretariat has been selected for CAFTA which a majority of the Committee believes meets
the necessary requirements. This Secretariat is a new unit within the Organization for Central
American Economic Integration (SIECA). This majority does not believe that Congress can
fully evaluate the environmental implications of this agreement without knowing what
organization will serve in that role and an understanding of its capabilities and funding.
Therefore, this majority urges that Congress require the parties to utilize the SIECA Secretariat
as the Secretariat for the Panama TPA. Moreover, this majority strongly urges that, in
conjunction with review of the TPA, Congress itself either provide for, or ensure the provision
of, adequate funding for the Secretariat.

d. Dispute resolution
See March 19, 2004 TEPAC report on CAFTA, attached hereto.
€. Capacity building

As with other agreements, the majority would strongly prefer that Congress provide a dedicated
funding source to ensure that the potential inherent in the ECA is realized. Without a funding
source, achievement of the goals of the ECA is at best ephemeral. This issue is becoming
increasingly significant as more FTAs are executed. Each FTA has contained capacity building
provisions, but no funds have been set aside. Soon, these agreements will be competing with
each other for scarce funds. A majority believes there is too much competition for funds and too
often environmental projects are not afforded appropriate priority. One possible designee of this
dedicated funding might be the Office of Environmental Policy in the State Department.

TEPAC understands that, pursuant to an agreement with Congress, in order to ensure approval of
CAFTA, the administration agreed to spend $40 million per fiscal year for FY 2006, 2007 and
2008 on the labor and environment provisions of CAFTA. TEPAC further understands from a
meeting with USTR and the Department of State that $18.5 million was spent on environmental
projects in FY2006. While TEPAC supports these efforts, it does not diminish the need for a
dedicated funding source for the environmental provisions of this separate agreement with
Panama and of all trade agreements.

A majority of TEPAC believes that this and future FTAs should contain provisions for dedicated
funding and technical assistance from governments and international financial institutions as
well as funding commitments for public/private sector ventures, This is necessary to both ensure
adequate funding of projects to be implemented in the short- and medium-term as well as
projects to be developed over the long term. Also, the majority believes that an agreement with
the significance of the ECA should be an integral part of the TPA rather than a side agreement.
This flaw is magnified by the fact that the side agreement is a draft not yet finalized or signed by
the member countries. Should the ECA change to any great degree, the majority’s opinion
regarding its provisions would need to be reexamined.

See also the March 19, 2004 TEPAC report on CAFTA, attached hereto.



f. Market access

In order to determine if the new tariff provisions agreed to by Panama fulfill Congress’s mandate
to seek market access, through the elimination of tariffs and nontariff barriers, for United States
environmental technologies, goods, and services, TEPAC requested that USTR identify the
extent of the tariff reductions for such items. USTR provided the following information on tariff
reductions:

For environmental products, nearly 100 percent of U.S. exports will receive duty-

free treatment immediately upon implementation of the Agreement. Duties on the
remaining products, which include miscellaneous articles of plastic and refractory
ceramic goods and account for less than 1 percent of U.S. exports, will be phased

out over ten years.

Presuming the accuracy of this information, a majority of the Committee believes that this
analysis shows that the TPA will fulfill Congress’s mandate to seek market access for United
States environmental technologies, goods, and services.

g. Concerns regarding tariff reductions
See March 19, 2004 TEPAC report on CAFTA, attached hereto.
h. Procedural comment
See March 19, 2004 TEPAC report on CAFTA, attached hereto.
1. Biological diversity

A majority of TEPAC was disappointed to see that an article on biological diversity was not
included in the TPA’s environment chapter despite its inclusion in certain other TPAs. This
majority suggests that future TPAs include such a provision.

J- Concerns regarding tariff reductions

A majority expresses concerns over product-specific exceptions to the full or rapid liberalization
of tariffs and quotas. This majority believes that a key purpose of free trade agreements is to
produce lower prices by lowering barriers to competition.

According to the General Accounting Office, the U.S. sugar program costs consumers almost $2
billion per year. Moreover,, the domestic support program for sugar means unnecessary
incentives to grow sugar in what might otherwise be unprofitable geographic areas, such as
Florida. Cane sugar farming in Florida and elsewhere puts significant stress on sensitive
ecosystems, most significantly the Florida Everglades. Cane fields in the Everglades divert
sorely-needed water and increase pollutant loadings through the use of agricultural chemicals.
Consequently, this majority believes that the modest increases in the sugar quota were too small
and the reductions in the above-quota sugar tariffs, phased in over an extended period, were too



limited. Both significantly reduce U.S. welfare gains from the pact and helps perpetuate the
degradation of Florida’s wetlands. Additionally, this practice has a significant adverse impact on
the developing Panamanian economy that continues to face restrictions on its ability to sell sugar
to the United States.

The majority also believes that the continuation of quotas also affects the credibility of the U.S.
negotiation positions in the Doha Round regarding the removal of agricultural trade barriers. It
is not in the interest of the United States or in the interest of U.S. consumers to continue tariff-
rate quotas on sugar.

3. Other Points of View

a. The interaction between CAFTA and GATT is unclear
See March 19, 2004 TEPAC report on CAFTA, attached hereto.
b. Certain terms used in the TPA are ambiguous
See March 19, 2004 TEPAC report on CAFTA, attached hereto.
C. The Investor-State provision are troublesome
See March 19, 2004 TEPAC report on CAFTA, attached hereto.
d. Institutional Jurisdiction
See March 19, 2004 TEPAC report on CAFTA, attached hereto.

e. The Agreement does not adequately protect sanitary and
phytosanitary standards

See March 19, 2004 TEPAC report on CAFTA, attached hereto.
f. Customs Administration and Trade Facilitation
See March 19, 2004 TEPAC report on CAFTA, attached hereto.

g. The Agreement excessively relies on trade as a means of
advancing environmental objectives.

See Attachment 4 and March 19, 2004 TEPAC report on CAFTA, attached hereto.
h. The investment provisions are too broad

See March 19, 2004 TEPAC report on CAFTA, attached hereto.



1. The agreement’s investment provisions weaken traditional
protections for U.S. investors.

See Attachment 3 and TEPAC report on CAFTA, attached hereto.

J- The Agreement’s intellectual property provisions reduce access to
affordable pharmaceuticals

See Attachment 2 and March 19, 2004 TEPAC report on CAFTA, attached hereto.

k. The Agreement does not contain adequate environmental
safeguards

See March 19, 2004 TEPAC report on CAFTA, attached hereto.
1. The ECA should not be included in the text of the Agreement
See Attachment 4.

m. No dedicated funding source should be provided for environmental
cooperation between the two countries.

A minority believes that dedicated funding source for cooperative activities for environmental
improvements and monitoring would mean that other more urgent U.S. budget priorities may
receive short shrift or that needed funds for trade capacity-building for Panama would not be
available. That would harm both the people of Panama and not allow them to experience the
economic growth that trade can bring — and with it — greater wealth to deal with environmental
concerns.

m. The Agreement should include a provision to ensure that timber
and timber products were legally sourced.

The Interim Environmental Review of the U.S.-Panama TPA noted that the Panamanian
authorities consider deforestation and wildlife habitats to be among their most pressing
environmental issues. A minority believes that the problem appears to be more significant than
the Review indicates and that the Agreement should include a provision to ensure that timber
and timber products were legally sourced.
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Additional Views of Humane Society | nter national
TEPAC Report: U.S.-Panama TPA
April 25, 2007

Humane Society International (HSI) would like to submit the following
additional views regarding the U.S. — Panama Trade Promotion Agreement
(Panama TPA or Agreement). These comments are intended to be included as an
addendum to the Trade and Environment Policy Advisory Committee (TEPAC)
report on the Agreement.

HSI joinsin the unanimous conclusion of TEPAC Membersto stress that 30
days is an insufficient period of time for Members of the Committee to thoroughly
review, analyze, and provide opinions on free trade agreements (FTA). In the case
of the Panama TPA, the final text negotiated by the Administration has been
available for some time. Recent elections, however, caused a shift of power in
Congress and the newly-elected majority has indicated through numerous press
reports that they are seeking the addition of language that further protects the
environment to all FTA texts beforethey will allow a vote on these agreements. This
situation has left TEPAC Members in a precarious situation unable to determine
exactly what the final text of the Panama TPA will entail, while at the same time
facing a congressionally mandated deadline to submit a report within 30 days of the
President’ s notification to Congressthat heintendsto sign the Agreement.

For thisreason, HSlI would like to make clear that the conclusions expressed
throughout this submission are based solely on text of the Panama TPA as of the
date the TEPAC report is presented to Congress. HSI, therefore, reserves the right
to modify opinions presented in this submission if the text of the Agreement wereto
change due to the Administration’s ongoing negotiations with Congress. Asaresult
of the current circumstances, HSI joins the majority of TEPAC Members who are
expressing their increasing frustration concerning the limited time frame provided
to perform the complex task of creating a report, particularly given the divergent
viewpoints of TEPAC Members. The current statutory scheme neither provides an
adequate period of timeto perform thisreview, nor isit flexible enough to deal with
the current political environment.

Based on the text of the Panama TPA as of this date, HSI agrees with the
majority of TEPAC members in supporting the conclusion that the Agreement
provides adequate safeguards to ensure that Congress's environmental negotiating
objectives will be met. In particular, HSI applauds the inclusion of the requirement

Promoting the protection of all animals worldwide
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that both Parties effectively enforce their domestic environmental laws, including
those that implement commitments under Multilateral Environmental Agreements
(MEA), as well as the trade capacity building provisions and the robust public
participation provisions similar to those found in the Dominican Republic — Central
America, Colombia and Peru Agreements. HSI strongly believes that the inclusion
of an effective enforcement framework supported by robust public participation
and trade capacity building provisions will significantly increase the likelihood that
the Agreement’senvironmental provisionswill be fully and effectively implemented.

While HSI does not believe that FTAs should be negotiated on a “one size fits all”
basis, we are displeased with the fact that the current text of the Panama TPA does not
include a biodiversity provision in the Environment Chapter. Such a provision was
included in the recently negotiated Colombia and Peru TPAs, and would have been a
welcome addition to the Panama TPA. By enshrining both Parties’ recognition of the
importance of the conservation of biological diversity and its role in sustainable
development (specifically that of plants, animals, and habitat), both the Colombia and
Peru TPAs represented a substantial achievement in the Environment Chapters of free
trade agreements. The failure to include this important provision in the Panama TPA is a
substantial step backwards from these agreements and represents a missed opportunity
for the United States to further its commitment to environmental protection in one of the
most biologically diverse regions in the world.

The exclusion of a biodiversity provision is disappointing. However, other
portions of the Environment Chapter remain strong and should the Panama TPA enter
into force it is incumbent on the governments of both the United States and Panama to
ensure that the Agreement does more than just put words on paper. Provisions contained
in the Environment Chapter and those in the concurrently negotiated Environmental
Cooperation Agreement (ECA) require long-term financial backing and support in order
to achieve their desired result.

Recognizing the importance of strengthening the capacity in each Party to protect
the environment and promote sustainable development, the ECA provides a foundation
for long-term cooperation and assistance on environmental issues, programs, and
policies. Without a dedicated funding source appropriated by Congress, however,
achievement of the goals of the ECA is at best ephemeral. For example, ensuring that the
public submission mechanism works as intended — including building the capacity of
local organizations to participate effectively in the public submission process,
strengthening the ability of Ministries to enforce environmental laws (including the
Convention on International Trade in Endangered Species of Wild Fauna and Flora),
training of government officials on how to set up a national advisory committee system,
and ensuring transparency and openness by communicating issues to civil society — will
all require a great deal of funding and technical assistance. Due to current budget
constraints, however, all recently concluded FTAs without a dedicated funding source
will be competing against each other for a limited and diminishing amount of foreign aid
funds. In addition, it is too often the case that environmental projects are placed at the
bottom of the priority list for funding.



HSI is hopeful that the ECA accompanying the Panama TPA will provide a strong
basis for ongoing environmental cooperation, and urges Congress to ensure that the ECA
is adequately funded. While HSI is aware of the need to be fiscally responsible,
environmental cooperation is an area where we can achieve a great deal of good and
improve the life and health of people and animals in addition to increasing economic
opportunities. HSI, therefore, recommends that Congress set aside a specific amount of
funding for environmental cooperation with Panama as it did in the case of DR-CAFTA.

HSI is concerned, however, that at present Panama may not be taking seriously
the commitments expressed in the Agreement to effectively enforce domestic
environmental laws (including those implementing obligations under MEAs) and to strive
to continue to improve those laws and policies. In what could result in violations of both
domestic law and its commitments under the Protocol for Specially Protected Areas and
Wildlife (SPAW), Panama is considering granting permits to a private company seeking
to build a dolphinarium in Panama and stock it with up to 80 locally captured wild
bottlenose dolphins. HSI alerted USTR to this issue in a letter on April 5, 2007. USTR
has since been in contact and assured HSI that it is investigating the situation. If the
Government of Panama were to grant these permits before a scientifically based dolphin
population assessment is completed, HSI believes that Panama would be in violation of
its own domestic law protecting marine mammals and the SPAW protocol, thus, failing
to demonstrate a commitment to effective enforcement of environmental laws.

As noted above, HSI would like to make clear that the views expressed above are
based on text of the Panama TPA as of the date of this submission. HSI, therefore,
reserves the right to modify our opinion if the text of the Agreement is altered based on
the Administration’s ongoing negotiations with Congress.

HSI would like to thank the Chairperson of TEPAC for the opportunity to
incorporate this submission as an addendum to the official TEPAC report for the Panama
TPA.
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Daniel Magraw, Center for International Environmental Law
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April 25, 2007

Consumers Union believes that lowering barriers to trade can promote the interests of both the
United States and developing countries, and provide significant benefits to consumers. We
believe this was the purpose of the Negotiating Objectives contained in the Trade Promotion
Authority Act of 2000. The Panama Free Trade Agreement, while it contains some benefits, is
flawed in so many significant ways that, on balance, it fails to achieve those ends.

The Agriculture Agreement provisions on sugar and other tariffs are anti-consumer.

The agreement continues to support U.S. protectionism by far too limited reductions in sugar and
other tariffs over far too long a period. The U.S. sugar program costs our consumers almost $2
billion per year. It also means that Panama could remain unable to export sugar goods in excess
of current quotas. While Article 3.18 of the proposed Agreement allows the U.S. to pay
compensation to Panamanian sugar goods exporters if the U.S. decides to continue its current
level of tariff-rate quotas on sugar, this mechanism will compensate exporters, but not workers
since it provides for compensation in lieu of purchased production, and it also allows the
continued harm to American consumers imposed by high domestic prices for sugar goods. A
critical issue in the Doha negotiations remains the removal of agriculture subsidies and quotas.
The continued insistence of the U.S. on perpetuating such barriers will undermine the success of
the Doha Development Round.

Intellectual Property Protections for Pharmaceuticals.

Section 2102(4)(b)(C) of the Trade Act of 2002 establishes the objective that trade
agreements respect the Declaration on the TRIPS Agreement and Public Health, adopted
by the World Trade Organization at the Fourth Ministerial Conference at Doha, Qatar on
November 14, 2001.

The Doha Declaration on the TRIPS Agreement and Public Health, specified in this Objective
recognizes the tension between the contribution of intellectual property to the development of
new medicines and “the concerns about its effects on prices.” It calls on WTO members to
implement the TRIPS “in a manner supportive of public health and, in particular, to promote
access to medicines for all.”

While a 2005 “Country Strategy” study of the Inter-American Development Bank characterizes
Panama as an upper middle income country, it also notes that it’s recent economic growth trend
has been downward and that recent growth in the Panamanian economy has been in the services



sector, which has few linkages to the rest of the economy and uses very little labor input. Thus,
despite the positive overall economic status accorded Panama by the IDB, that institution also
notes that there are sharp inequalities of social and economic conditions, especially in rural areas,
and that the “most alarming” inequality is among indigenous peoples'. These are precisely the
conditions in which consumers need affordable access to medicines, but the relevant provisions
of this proposed Agreement go in the opposite direction. They reduce access.

Panama’s poorest and most vulnerable population is the target of the pharmaceutical provisions
of this proposed Agreement, despite the Doha Declaration. The terms of these provisions will
make it even harder than it is today for poorer Panamanians to afford the medicines they need.
The Doha Declaration was intended to protect and clarify whatever access was afforded under
TRIPS. This agreement deprives this population of even some of those benefits.

These provisions are written in obscure language about patent rights. Proposed side letters would
provide that the obligations of the Intellectual Property Chapter of the proposed Agreement shall
not be construed to prevent Parties from “taking necessary measures to protect public health by
promoting access to medicines for all,” particularly with respect to epidemics, national
emergencies and other circumstances of extreme urgency. But the more specific provisions in
Article 15.10 of the proposed Agreement nonetheless appear to make rules and laws that
increase the difficulty of bringing generic drugs to market and, hence, decrease the affordability
of medicines for low income consumers, except in circumstances where the governments of the
Parties take such emergency actions. Affordability, in practical terms, equates to the availability
of generics and to compulsory licensing in some cases. As we read this Agreement:

e [t establishes special, monopolistic rights for the patent holder’s pharmaceutical
registration safety and efficacy data, which is costly to produce; for this reason, generic
manufacturers generally do not repeat the underlying tests, but need only show that their
products are chemically equivalent and bioequivalent and rely on the drug approval
agency’s prior approval of the patented drug.

e Asaresult of these new, monopolistic protections, the introduction of generic drugs will
be delayed and limited, extending the de facto life of pharmaceuticals patents -- by five
years or more beyond the TRIPS-imposed 20-year patent term requirement -- by holding
back the market introduction of a generic drug by “at least five years” from the date of its
approval. (Chapter 15.10.1(a) and (b);

e [t prevents generic manufacturers from exporting generic equivalents of medicines under
patent for use as medicine in other countries (including countries not Parties to the
Agreement) during the term of the patent, even if the patent holder does not make the
product available in those countries (Chapter 15.9.5).

The costs of generating original clinical data to prove safety and efficacy are beyond the means

' Country Strategy With Panama, Inter-American Development Bank, October 2005, link available at
http://www.iadb.org/Publications/search.cfm?language=English&searchLang=E&keywords=&title=Panama&autho
r=&topics=&countries=&resCategory=&fromY ear=&toY ear=&x=0&y=0.
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of most companies that manufacture only generics. And, in any event, if a manufacturer wanted
to market a generic based on its own testing, it could not do so during the patent term under the
provisions of Chapter 15.9.5. Further, while it appears that a generic could be marketed
immediately upon the expiration of the patent term if it were approved at least five years
preceding that date, there is little incentive for generic manufacturers to undertake the effort and
expense of obtaining such approval so early, as it would not be known at that time whether the
drug entity would remain the drug of choice past the expiration date. Proprietary manufacturers
often generate new “replacement” products timed to come to market close to the expiration date
of their expiring product. Thus, patent holders which received new, draconian powers under
CAFTA to delay and prevent the marketing of generic medicines will also enjoy such largesse
under the proposed Panama TPA.

At first blush, these considerations may seem to have no significance for American consumers
and the Congress. But there are reasons to be concerned. This agreement, and others negotiated
under this Administration, including the Australian Free Trade Agreement, will create upward
pressure on the price of medicines globally. While it’s been suggested that the result will be
lower the price of medicines in the United States, that is unrealistic. There is simply no
mechanism to translate higher prices for Panamanians or citizens of other foreign countries into
lower prices for U.S. consumers. Given the stranglehold monopolist and oligopolist drug
companies now have on the market in this country, and the power they have demonstrated in
Washington on the issue of prices, it is naive to believe that they would voluntarily lower prices
they can obtain from U.S. consumers.

The Congress has been grappling with the issue of affordability for American consumers. A
succession of trade agreements such as these may well have a preemptive effect, intruding on the
prerogatives of the Congress to define national policy and to enact new legislation that furthers
the consumer interest.

The Congress should also note that provisions such as these exacerbate the view, widely held
among so many in the world’s developing nations, that America’s concern for the profits of its
drug companies outbalances its interest in global public health. This view has been a stumbling
block in recent trade negotiations. The Doha Development Round is already a difficult challenge
for our credibility. The drug provisions of this Agreement fly in the face of the Doha Declaration
on the TRIPS Agreement and Public Health and will only increase that challenge.

We urge that, for these reasons, among others cited by other NGOs in the U.S. and in Central
America, this Agreement should not be approved by the Congress.
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The Panama Trade Promotion Authority (TPA) is critically inadequate with respect to its
investment provisions, which contain troublesome substantive rules and investor-state dispute
settlement procedures and fail to provide an appellate procedure to curb errant arbitral panels.

|. General Comments on the Investment Chapter

The approach to international investment rules embodied in the Panama TPA contains
some incremental improvements over the North American Free Trade Agreement (NAFTA) and
model Bilateral Investment Treaty (BIT) approaches. It is clear that the provisions we have
reviewed do not comply with the direction from Congress that new international investment rules
not provide foreign investors with “greater substantive rights” than domestic investors enjoy
under U.S. law'. Nor does the approach address the fundamental problems environmental
groups and others have identified with the NAFTA/BIT approach. In addition, the failure to
include an appellate review process ensures that investor-initiated disputes will continue to
threaten to stretch traditional international law concepts in ways that undermine national
regulatory powers and frustrate efforts, particularly in developing countries, to achieve
sustainable development.

Threat to good governances; public welfare and rule of law. Experience with cases
being brought under existing agreements (chiefly NAFTA and numerous BITs) demonstrates
that individual investors are pushing for expansive readings of the substantive obligations in
those agreements. Further tilting international investment rules in favor of investors at the
expense of the ability of governments to regulate in the public interest is a threat to good
governance and public welfare. The reliance on domestic courts in the first instance, and on
state-to-state dispute settlement only if needed, provides more appropriate fora for protecting the

! Part III below addresses in more detail the failure of the agreements to meet the “no greater substantive rights”
standard.



rights of investors. In addition, requiring investors to rely in the first instance on domestic legal
remedies helps build the rule of law by allowing national legal regimes to resolve any legitimate
claims by investors. Allowing investors to remove disputes from national legal systems, as is the
case in the Panama TPA, stunts the development of those systems.

Greater substantive rights. The explicit limitation of the minimum standard of treatment
provision to “customary international law” corrects one serious flaw with the NAFTA approach,
which referenced only “international law.” Of course, the content of customary international law
with respect to the treatment of aliens is not crystal clear, and arbitral panels have applied this
standard in idiosyncratic fashion, e.g., Occidental v. Ecuador and CMS Gas v. Argentina.

The agreement references international law concepts as the guideposts for interpreting the
substantive obligations — leaving substantial interpretive room for arbitrators to exploit. The
inclusion of terms like “fair and equitable” provide arbitral panels with standards that do not
exist in U.S. law. The lack of an appellate process and the lack of any oversight role for U.S.
courts inhibit the development of a clear jurisprudence consistent with U.S. investor protections.
There can thus be no assurance that either expropriation or minimum standard of treatment
provisions will be applied in a manner consistent with the U.S. legal norms as required by the
Trade Act of 2002. Part III below details a number of specific ways in which the expropriation
and minimum standard of treatment provisions fail to meet the “no greater substantive rights”
standard.

Constitutional issues. Some have raised the question of whether or not the investor-state
dispute mechanism is consistent with the U.S. Constitution given that it can decide cases
otherwise subject to the Constitution’s provisions on the judiciary.” Given that the need for this
mechanism is not clearly established, why should the U.S. enter into agreements that might
embody an unconstitutional delegation of judicial power?

Regulatory effects not adequately understood. The bulk of the concerns expressed by
environmental groups and others involve the regulatory effects of the investment rules. In other
words, the rules and the investor-state process have been used to challenge domestic regulations
designed to protect the environment and public health or advance other important social
objectives. The failure to fully understand the impact of the proposed rules on domestic
regulation (either domestically or abroad) undermines assertions that these agreements will
support sustainable development.

Failure to correct imbalance. Finally, we see the continuation of an imbalanced
approach to the treatment of investors (most of which are corporate actors) as opposed to citizens
generally in U.S. foreign economic policy. Investors are given explicit rights and enforcement
mechanisms to hold governments accountable. But the investment rules do not even mention,
much less require, minimum standards of corporate conduct on investors acting abroad.

I1. Specific Concernswith the Investment Chapter

2 See, John Echeverria, “Who will Decide for Us?” LEGAL TIMES, March 8, 2004.



Definitions. The definition of investment differs markedly from that in NAFTA and
appears to be even broader in scope. The effect of this definition is not clear, but at a minimum
it raises questions as to the types of property interests the agreement seeks to protect and whether
those notions are consistent with the limited concept of protected property interests under the
U.S. Constitution and case law. The reference in the expropriation annex to “a tangible or
intangible property right or property interest” does little to elucidate the precise scope of property
interests protected by the agreement for purposes of ensuring consistency with the “no greater
substantive rights standard.”

Distinguishing investors based on environmental criteria. In the non-discrimination provisions
(national treatment and most favored nation treatment) there is no clarity regarding the extent to
which environmental criteria can be used as the basis to fairly distinguish between investors. In
particular, there is no explanatory note that would ensure that future panels are guided by a
notion of “like circumstances” that would accept environmental criteria as an important part of
the like circumstances analysis. The classic example is in regulating point source pollution of a
river. The absorptive capacity of the river system could, for example, allow five sources of
pollution without significant harm, but a sixth could create too heavy a load and result in
significant environmental harm. Would national treatment require the sixth facility (identical in
everyway to the first five, but for foreign ownership) to be compensated if it is not allowed to
operate? The negotiators have demonstrated at numerous points in the text a willingness to try
to provide panels with guidance, and the failure to do so here is puzzling — particularly, as noted
below, when there is no general environmental exception for the investment chapter.

Lack of environmental exception. The failure to include a general environmental exception to
the investment chapter is a further indication that international investment rules remain a
significant threat to environmental and other policies enacted by governments to further the
public interest. If, as the supporters of strong investment protections argue, such rules pose no
threat to legitimate environmental regulations or actions of government, then why not ensure that
result by clearly carving out such regulations from the ambit of the rules? The approach in
Article XX of the GATT, if applied to investment, would ensure that governments are not
required to compensate investors for the consequences of entirely legitimate and reasonable
environmental regulation. As noted above, the failure to explicitly include environmental factors
in the like circumstances analysis heightens the need for an effective environmental exception.

Less favorable treatment than is provided to tax measures. In addition, the Panama TPA text
includes a carve-out from the expropriation provision for tax laws (Article 21.3). This includes a
mechanism by which the home and host countries can agree to disallow a claim for expropriation
based on a tax measure. In our view, environmental and public health regulations serve societal
objectives every bit as important as tax structures. The willingness to create a mechanism for
governments to preclude an expropriation challenge for tax laws but not environmental laws
again raises a question of whether the agreements strike the proper balance among the economic
and non-economic objectives of government.

Performance requirements. The performance requirements section includes a puzzling
environmental exception for some but not all of its provisions. The exception singles out some
paragraphs and not others and directs that they not be construed in a way to prevent a Party from



adopting or maintaining legitimate environmental measures. Does this mean that the paragraphs
not mentioned may be construed to prevent a Party from adopting or maintaining legitimate
environmental measures? If not, then why not apply the exception more broadly?

Expanding Arbitral Jurisdiction: Investment Authorizations and Investment Agreements. The
Investment Chapter subjects investment authorizations and investment agreements to the
compulsory jurisdiction of arbitral tribunals. The magnitude and implications of these
jurisdictional grants have not been adequately assessed, but it is immediately evident that they
will have significant negative effects. This language undermines domestic legal systems by
removing an important class of disputes from them, opens whole new areas of potential investor
challenges to domestic regulatory programs, and provides foreign investors better treatment than
U.S. domestic businesses have.

The investment agreements covered by them are not commercial disputes, but involve important
policy questions regarding public assets, including natural resources such as oil, gas, and timber;
public services, including water treatment and distribution and power generation and
distribution; and infrastructure projects, such as roads, bridges, canals, dams and pipelines.

In particular, we are concerned about the role of the U.S. judiciary and the administration in
upholding the rule of law. Whether a party is in breach of investment agreements or
authorizations should be determined under applicable U.S. law, and through the statutorily
mandated process of administrative courts followed by appeal, if necessary, to U.S. federal
courts. That comprehensive body of law defines the competence, rights and obligations of the
U.S. government regarding its contracts, including those concerning natural resources, public
services, and infrastructure projects. Similarly, that procedural system ensures fairness and
consistency in dealing with the multitude of issues involved in U.S. government contracting. It is
also critically important that legitimate U.S. regulatory decisions (e.g., regarding health,
environmental, communications, energy, and nuclear issues) be tested in the U.S. court system
and be subject to U.S. laws, not subject to second-guessing by ad hoc arbitrators.

If it is problematic for foreign investors to take disputes over U.S. contracts and administrative
and regulatory measures out of the established domestic processes designed to review them, then
it is equally problematic for U.S. investors abroad to bypass the national judicial system of the
host country to challenge that country's administrative and regulatory systems, absent a showing
of futility. Respect for the rule of law requires that domestic legal processes be given the
opportunity and responsibility to work.

The inclusion of a separate jurisdictional grant in the Investment Chapter is also unnecessary,
because rights conferred by these investment authorizations and agreements are already
protected, to the extent that they are included in the definition of investment by substantive
expropriation disciplines. What the new jurisdictional grants do is to make any dispute and all
issues arising out of these agreements actionable for damages before unaccountable, ad-hoc
arbitral tribunals.

This expansion of the investor-state arbitration is problematic, in part because these disputes can
involve the collection of royalties over natural resource extraction, and because they can involve
challenges to measures adopted by U.S. agencies to implement and enforce their regulations



governing public services.

III. The Investment Provisions of the Panama TPA Fail to Meet the “No Greater Substantive
Rights” requirement of the Trade Act of 2002

The Trade Act of 2002 requires that investment provisions “ensur[e] that foreign investors are
not accorded greater substantive rights with respect to investment protections than United States
investors in the United States....” Section 2102(b)(3).

Like the Chile and Singapore FTAs, the Panama TPA clearly reflects a departure from the
investment provisions in previous agreements to which the U.S. is a party, including NAFTA
Chapter 11; however, those changes fail to meet the standard articulated by Congress. While
there are potentially helpful elements in the proposals, they fail to adequately reflect U.S. law, or
even international law, in many respects — including the particular Supreme Court decision, Penn
Central, on which USTR intended to base much of the standard for expropriation.

The Panama TPA cannot ultimately comport with the “no greater rights” congressional mandate
if foreign investors are able to bring claims that would be decided by ad hoc panels that are not
trained in or bound by U.S. Supreme Court precedent and that would not be subject to review by
U.S. courts to ensure that they do not in fact deviate from U.S. law and grant greater rights to
foreign investors. The prospects of such panels engaging in subjective balancing tests, and on
the basis of those, imposing financial liability on the U.S. for legitimate regulatory and other
actions is extremely troubling.

The agreements are also flawed, however, in failing to do what they purport to do — that is,
reflect U.S law. A number of particular concerns regarding the standards for expropriation and
minimum treatment are addressed below.

Expropriation. In attempting to define a standard for expropriation, the agreement
(Annex 10-B) first references customary international law on expropriation and then focuses on a
limited, and imbalanced, set of the critical factors used by the Supreme Court in determining
takings cases. The agreement fails to include critical standards established in U.S. jurisprudence
that preclude findings of compensable expropriations, and leaves unclear in a problematic
manner some of those that it has chosen to reference. For example, they do not include the
critical Supreme Court principle that a governmental action must permanently interfere with a
property in its entirety in order to meet a threshold requirement to constitute a taking.” Simply
listing some of the factors the Supreme Court discussed in Penn Central, but without the
essential explanations and limitations that were set forth in that case and in subsequent rulings,
provides no assurance that foreign investors will not in fact be granted greater rights than U.S.
investors. This failure to provide explanations and limitations for critical standards includes the

? The Supreme Court has clearly stated that takings analysis must be based on the effect of the government action on
the parcel as a whole, not its segments. Penn Central Transportation Co. v. New York City, 438 U.S. 104, 130-31
(1978). This standard prevents segmenting a property, whether measured in terms of area or time, as clearly
articulated in the Supreme Court’s Tahoe-Serra case, which rejected a taking claim arising out of a temporary
moratorium on development. Tahoe-Serra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 122 S.
Ct. 1465 (2002)



use of the “character of government action” as a factor in expropriation analysis. “Character of
government action” is ambiguous and could easily be misapplied by tribunals that are neither
trained in nor bound by U.S. precedent.* In addition, the language concerning the analysis of an
investor’s expectations is too vague, leaves too much to the discretion of the arbitrators, and does
not indicate the deference to governmental regulatory authority that is found in U.S.
jurisprudence.” Property rights are not defined in the agreement, nor is there any reference to
the fact that under Supreme Court cases takings claims must be based upon compensable
property interests, which are defined by background principles of property and nuisance law.
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1029 (1992). Furthermore, the
agreement fails to include the fundamental distinction between land and “personal property.”®

While the “rare circumstances” language in the agreements provides some direction for
arbitral panels, it fails to adequately convey the degree to which it is unlikely that a regulatory
action would be considered an expropriation under U.S. law. It would take an extreme
circumstance for any of the thousands of our country’s laws and regulations to be found to
constitute an expropriation. It would be more accurate to state that regulatory actions designed
to protect health, environment, or the public welfare do not constitute an expropriation, except in
instances equivalent to a permanent, compelled, physical occupation.’

Minimum Sandard of Treatment. In regard to minimum, or general, treatment, we are deeply
concerned that the term “fair and equitable treatment” has been included as an essential element
of the standard. “Fair and equitable treatment” opens the door to outcomes in investment cases
that go far beyond U.S. law. While we welcome the clarification that “fair and equitable”
includes procedural due process, inclusion of one principle in a standard does not eliminate the
significant potential of a broader, unbounded interpretation of the standard. The terms “fair” and

* The Supreme Court’s reference to that factor in Penn Central as reflects a clear limitation on takings claims under
U.S. law that is not evident in an unexplained reference to the “character of government action.” See also Lingle v.
Chevron (USSC May 23, 2005). In Penn Central, the Court explained that a “‘taking” may more readily be found
when the interference with property can be characterized as a physical invasion by government, . . . than when
interference arises from some public program adjusting the benefits and burdens of economic life to promote the
public good.” The Supreme Court thus referred to the character of government action to distinguish between a
permanent invasion of land, which is more likely to give rise to a right to compensation, and normal regulatory
action, for which compensation is only required in extreme circumstances that are equivalent to a permanent,
compelled, physical occupation. Without a clear explanation of how the character of government action affects the
analysis of a takings claim, a tribunal applying this factor would be free to interpret it so as to afford foreign
investors far greater rights than the U.S. Constitution provides.

> The expropriation annex does not include critical limitations stating that an investor’s expectations are a
necessary, but not sufficient, condition for liability, that an investor’s expectations must be evaluated as of the time
of the investment or that an investor must expect that health, safety, and environmental regulations often change and
become more strict over time. For example, it fails to include the Concrete Pipe Court’s reiteration of the principle
that those who do business in an already regulated field “cannot object if the legislative scheme is buttressed by
subsequent amendments to achieve the legislative end.” Concrete Pipe & Products v. Construction Laborers
Pension Trust, 508 U.S. 602, 645 (1993).

% “In the case of personal property, by reason of the State’s traditionally high degree of control over commercial
dealings, [the owner] ought to be aware of the possibility that new regulations might even render his property
economically worthless (at least if the property’s only economically productive use is sale or manufacture for sale).”
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1028 (1992).

7 As the Supreme Court unanimously stated in the Riverside Bayview case, land-use regulations may constitute a
taking in “extreme circumstances.” United Satesv. Riverside Bayview Homes, Inc., 474 U.S. 121, 126 (1985).



“equitable”, after all, are inherently subjective and incapable of precise definition.

There is no right corresponding to “fair and equitable treatment” under U.S. law. The closest
thing in U.S. law is the Administrative Procedure Act (APA), which allows a court to review
federal regulations to determine whether they are “arbitrary or capricious.” First and foremost,
the APA does not apply to many governmental actions (e.g., legislation, court decisions, actions
by state, local and tribal governments, and exercises of prosecutorial discretion) that are covered
under investment agreements. The Panama agreement thus constitutes a substantial enlargement
of foreign investors’ rights. Secondly, the APA 