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hereby  given that n decision to iesue 
conveyance  under  the provisions of sec.  
74(a) of the Alaska h ' i t ive  Claims 
Sett lement Act  of December 18,1971 
(ANCSA), 43 U.S.C. 1801,1011. will be  
issued to Knikatnu. Inc.. for 
approximately 139.83 acres.  The l ands  
involved a r e  within T. 17 N.. R. 2 W.. 
Sewerd  Meridian.  Alaska .  

Notice of the decision will be 
published once n week. for f u u r  ( 4 )  
c o n s c c u t i w  wecks. i n  'THE 
ANCltORACE TlMES. Copies  of the 
decision may be  obta ined  by contiicting 
the Bureau of Land Monogement.  Alnska 
Stale  Office, 701 c Street.  Box 13 ,  
Anchorage,  Alaska  99513 ((907) 271- 
5960). 

Any party claiming a  p:operty interest  
which is adverse ly  nffected by the 
decision shall  have until March 18. 1985 
to file a n  appeal .  f iowever ,  parties 
receiving service by certified mail shall  
h a v e  30 d a y s  from the da t e  of receipt to 
file e n  nppeol. Appeals  must be  filed 
with the th rcac  of Land Management ,  
Division of Conveyance  Management  
(9801. addres s  identified above. where  
the requirements for  filing an  appea l  can  
b e  obtoined. Parties who  d o  not file a n  
appea l  in  accordance  with the 
requirements of43 CFR Part  4,  Supbar t  E 
(1983) ( a s  amended,  49 FR 0371. 
February Z1,1984], shall  be  deemed to 
have  waived their rights. 
Olivia Short, 
Section Chic/. Branch o/Ai';CSA 
A djdicolion. 
[FR Uoc. 85-3878 Filed 2-14-85: 8:45 am) 
W U W O  co(y 43104A-U 

Draft Guidelines on Sectlon 2(a)(2)(A) 
of the Mineral Leaslng Act af February 
25, 1920, as Amended (30 U.S.C. 

AQENCY: Bureau of Lar.d Management ,  
Interior. 
ACTION: Notice of Draft Guidelines a n d  
Request  fo: Public Comment .  

201(aHZ)(A)) 

SUMMARY: This  Notice se t s  forth draft  
guidelines reflecting the Department  of 
the Interior'a proposed adminis t ra t ion  of 
section 2(a)(Z)(A) of the Act  of February 
25, 1920 (o therwise  known a s  the 
Minerol Leasing Act [MLA)), a s  
a m e n d e d  (30 U.S.C. 201(a)(2)(A)) .  W h e n  
f ical ,  these guidelines will be  used by 
Bureau of Land Managemen t  personnel 
in order  to de te rmine  whether  a  Federai  
coa l  lessee,  or a n y  affiliate, is or is not 
in compliance with the requirements of 
sect ion Z(a)[Z)(A] of MLA, when the 
lessee,  or a n y  affiliate, seeks to qualify 
for a  Federa l  l ea se  issuance,  o n  or  af ter  
August 4,1988. T h e s e  draf t  guidelines 
addres s  the seve ra l  ins tances  w h e r e  the 

holder of a  Federal  coa l  lease can  
qualify for a  Federal  lease i ssuance  by 
satisfying the section 2 (a ) (2 ) (A)  of M I A  
requiremenfs for Federa l  coal leases.  
This Notice invites public comments  on 
th!: draft  guidelines.  
01.m Comment s  must  b e  submitted on 
or before April  18.1QM. 
ADDRESS: Department  of the Interior. 
Bureau of Land Managemen t  (660).18!h 
iind C Streets NW.,  W a s h i n g t o n  I1.C. 
20240. 
FOR FURTHER INFORMATlOH CONTACT: 
Mr. Paul W. Politzer or Mr. Allen B. 
Agnew. Bureau of Land Managemen t  
(ooO),l8th a n d  C  Streets  NW.. 
Washington.  D.C. 20240 (202/343-7722). 
SUPPLEMEKTAAY INFORMATIOH: Section 3 
of the Federa l  Coal  Leasing 
Amendment s  Act  of 1976. a s  a m e n d e d  
(FCLAA), a d d e d  peragraph  2[a)[2)[A) to 
M U .  This  amendmen t  s t a t e s  that tiny 
enti ty that ho;ds a n d  h a s  held a Federal  
coal lease for 10 years  w h e n  such enti ty 
is not. cxcept a s  provided for in Section 
7(bj  of MIA, producing coal from the 
lease depos i t s  in comrnercitll quantit ies,  
cannot  b e  issued a  Federal  lease on or 
after August 4.1988. Th i s  Section is 
widely misunderstood. especially by 
those  approaching  its complexities for 
the first time. By way  of simplification, 
w e  highlight the following. 

I. Section .?(aj(Z](A) applies [for all 
practical  pu iposes)  or.ly to the holders 
of Federal  coal leases  issued pricr to 
enac tment  of FCLAA (August 4.1976) .  
"New" Federal  coal leases ,  :hose issued 
af ter  FCLhA's enac tment .  w i l l  turminate 
of!cr 30 yea r s  i f  they a r e  not in 
production, so the precondition for a 
problem under  Section Z(a](Z)[A]- 
holding a  Federal  coal l ea se  for 10 years  
a n d  not producing--cannot  occur. 

"qualification" provision, affecting an  
entity's abil i ty to acqui re  n e w  Federal  
leases.  I t  is not. strictly speaking. ti 
"diligence" provision. T h o s e  who  think 
of i t  a s  a  "diligence" requirement 
regularly confuse its requi rements  with 
the "diligence" requirements of the 
statute:  diligent development:  producing 
a t  the e n d  of 10 years;  and ,  cont inued  
operation. 

Diligence relates  to the obligation to 
deve lop  a specific Federa l  coa l  l ea se  or 
else  b r e a c h  the obligation a n d  lose the 
lease.  T h a t  clock is tied to the d a t e  that  
the Federa l  coal l ea se  is readjus ted  (20 
years  af ter  issuance) ,  or o therwise  made  
subject to the a m e n d c d  s ta tute ,  and  is 
independent  of the section 2(a)[2)(A) 
lense-holding clock that  began running 
in 1978. If a  lessee does  not seek  to 
qualify for new Federal l ea ses  (but  
dec ides  ra ther  to hold those  Federa l  coa l  
leases it currently hoIds), sec t ion  

2. Sec t ion  2[a)[Z)[A) is a 

2(a)(2)A) does  not compel  that  lessee io 
d o  anything. That  lessee's only  
compulsion to develop comes  from t h c  
diligence obligalions of the Federal c m l  
leases  i I  holds,  which mny not requirt! 
production until after 198&-most likcl!, 
wheneve r  10 yea r s  af ter  Federal  coal 
l ea se  readjus tment  occurs .  i'rodiictiorl 
from or relinquishment 0: "old" Fedcr;iI 
con1 l e n s c s  is required on/!. ( i t  o r  p r i f i r  ) . )  

the time t h a t  th i i t  entit!. seeks  ! l u ~ l : f : ~ .  
for another  I'ederiil least: J!,suii!..~v. 

3. Wha teve r  may be thr: Sccrc:t;iry'r 
discretion to define comrncrcinl 
quant i  t i  c s, the draft  gu id c I i r i  s rrv; i / i r ~  
production a t  the time tha t  
qualifications for a  Federni Ir!ils($ 

i s suance  are  being de termined .  Thv 
holder of a nonproducirg Federal coiil 
lease [held for more than 10 ye.irsj i s  
disqualified.  The  policy question. on 
which comment  is solicited, is t h e  
amoun t  or ra te  of production that should 
consti tute "producing in commercial  
qunntit ies." Production is required.  The  
production requirement a s su res  :hiit n n  
Federal  coal lease that  "meets"  section 
2 (a ] (2 ) (A]  is being field for spectlliiti\c 
purposes:  any  lease on which production 
(of o ther  than frivolous amounts  of cocil) 
is occurring has  seen the investment of 
millions of dol!ars of fixed. sunk C O S I S .  

Thus .  the Congressior.al ii-.tcnt to force 
producticn or relinquishment,  in  ortic: tc 
qualify for n e w  Federal  leases. is ful ly  
satisfied.  

With these preview comment s  i:i 
mind, we turn to a disctission of Ihc 
conten ts  of the guidelinps the-nsralvcs. 
a n d  the major issues  in them. 

Analys is  of section 2 ( a ) ( 2 ) ! A ]  b y  the 
Department  of the Interior has  resuited 
in the following distinct ques t ions  about 
the "producing in  c o r m e r c i a l  
quant i t ies  " o bl ig a t i  on: Wh a t i s I  li e 
commercial  quant i t ies  amount:  over 
w h a t  time period must that  production 
h a v e  occurred: w h a t  arc  the rccovcr;it)lc 
coal reserves for the purposes  of this 
section of him: whiit car: ii iessw ( 1 0  to 
satisfy this requirement? 

T h e  draft  guidelines sta:e :ha1 section 
2[a)(Z)(A) of MLA can  be sa  tisified. by 
producing coal in commercial  quant i t ies  
on the da t e  that  qualifications a r e  being 
de termined  for a  new Federal lease 
issuance,  on the three major classes  of 
Federa l  coal leases:  
(I) Subjec t  to the 1982 regulatory 

dil igence system. a n d  producing: 
(2) Not subject to the 1982 regula tory  

diligence sys tem,  a n d  producing: a n d .  
(3) iiicluded in a  logical mining uni: 

!ha: is producing. 
Public comment s  a re  specificolly 

reques ted  on the following poiicy issue:  
W h a t  a l ternat ive(8)  should the Secre ta ry  
cons ider  before defining "producing in 
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con>mctciiil quantities." under  Sect ion 
Z ( i i ) ( Z ) [ / I ) ,  in terms of a m o u n t  of 
production rind time over  which i t  must  
be produced? The  draft  guidel ines  one of 
scvcriil a l te rna t ives  thiit could lie 
i  m p 1 e nic n t e d , 

The  key issue is that. i f  ;in entity 
\\pishcs I O  quiilify for ii Fcdcriil I C ~ I S C  
~ S S U ~ I ~ C C  on or iiftcr Au~r i s l  4. 1906. al l  
of the Federal  coiil I e n s c ( s )  that the 
entity. iis a titli:holrlcr o r  ;is a n  iiffiliatc. 
ho lds  f i n d  hiis h t l d  for i i I  I ~ i i s t  I O  yctirs 
n ius t  Iic prothciiip in coninrcrcinl 
qifnn t it ics. Th e c 11 rr  c n t r I: g II I ii [ions (4  3 
C F R  Pa r t 33 (10 1 (11: fin c i:orniiic rci ii I 
(iuiintitics lo lie 1 ;u:rc:c:nl n l  the 
rixov(:riibIc cmul I t:s(:rv(:s. \:or \hc 
purposes of diligent c1c:vclopment. the 
~ i roduct ion  of thiit I percent must be 
I I  ci:imi 1'1 ish oil w i t h i ti I hi!  f i  r s t 10 y c iirs 
Ihrtt thi: I C ~ I S C  is subject  tq l'Cl,/\/\ 
tliligcrice rc!quirtnic!nts. By rille. orice 
r l i  I ige n t d e ve I o p m e n t is ii c h i  e ve  d ( i  . e . ,  
production of 1 percent  of the 
rccovoro ble coil I rescrvc s 1. t he I e A s(!c 
reserves) .  the lessee must niiiintain 
cont inued operat ion.  For llie purposes  of 
cont inued operat ion.  the production of 
that 7 pcrccnt must be acconiplishcd 
m c h  y s r .  for the first 2 yeiirs that the 
I'cderiil coal I C ~ S C  is sulijcct to 
cont inued operat ion.  a n d .  therefore. on 11 

?-year  rolling averiige. 

2 [a ) (2 ) (A)  does not require t h a t  the 
production of 1 percent  must  have  
occurcd prior to a given deadl ine.  
Rilthcr. sect ion 2 ( a ) ( 2 ) ( h )  states that the 
Federal  coal  lease  must  be  producing in 
commercial  quant i t ies  on or after 
August 4. 1986. in order  to qualify for a 
new Federal  lease. Sect ion Z(a)(Z)(A) 
s ta tes  that ;in individual Federal  coal  
lease  must  also hii\re been held for a t  
least 10 years  b!. the current  lessee 
before that lease c a n  be subject.  or a n y  
affiliate. to disqualification. f4owever. 
sect ion 2(a)[2)(A) does not provide a 
time f rame over  which producfion is 
measured .  or  by which i t  must  be  
;ichic\,ed. In order  to const i tute  
"commercial  quantities. ' '  i t  only slates 
I h i i t .  iiftcr the Federal  coal lease  h a s  
I~ceri held for I O  years ,  the Federal  coal 
Ii!iisc m u s t  be produciiig in conin7erciol 
qriantities at the time the lease-holder .  
or  tiny affiliate. wishes  to be issued a 
1:cderal lease on or  a f te r  August 4, 1906. 

tlcvc!lopmcnt within Q s ta tu tory  time 
f r sme a n d  product ion loward  cont inued 
operat ion within a regulatory time f rame 
are  iillowed by  MLA. Failure to achieve  
diligent deve lopmen t  or l o  maintain 
cont inued operat ion is punishable  by 
loss of the lease  in the first ins tance ,  a n d  
ei ther  by pbyment  of a d v a n c e  royal ty  or 
loss of the lease  in the s e c o n d  ins tance .  

T h e  pliiin languilge of sect ion 

Production toward  diligent 

The  punishment  for failure to be 
producing in conimerciol quantities for 
sect ion Z(a)(Z)(A) is disqualification 
from being issued a Federal  l ease  on  or 
after August 4. 1986. 

T h e  rules a t  43 CFR 3472.1-2[3) cross-  
reference the definition of commercial  
quant i t ies  a t 4 3  CFR 3480.0-5(a)(B); that 
is, 1 percent  of the recoverable  coal  
reserves .  Nei ther  the s ta tu te  nor  
appl icable  rules specify the time f rame 
fo r  production of commercial  quant i t ies  
or  the d a t e  that begins the time frame 
during which the product ion must  occur. 
For the majori ty  of Federal  coal leases, 
the proposed guidelines def ine the time 
rrilme to b e  a Io-yenr per iod from \ h e  
d ii I e t h a t prod u c t i  on b egi n s. Production 
prior to August 4. 1976. cannot  b e  
i:r I! ti  i  t e d 10 w ii r d t t ic prod II ci ng. i n 
conimerciii I-(I  u II n I i  I i  cs olil igri t i  on of 
sect ion 2(ii)(Z)(A). 

We solicit comments  on this sys tem 
for defining "producing in commercial  
quiintitics." Comment a r e  a l so  requested 
o n  the throe ;iltcrnatives. to the current ,  
partial regulatory definition of 
commercial  quant i t ies  for sect ion 
Z[a)(Z)[A) purposes .  that a r c  a d d r e s s e d  
below. Addit ional  a l ternat ives .  with 
appropriate  justification. a r e  a l so  
solicited. 

1. Amending the I s y e a r  time frame 
conta ined  in the draf t  guidel ines  to b e  1 
percent  by  the time that qual i f icat ions 
a r e  being de termined  for u Federal  l ease  
i ssuance  o n  or a f te r  August 4. 1900, 
regardless  when  that product ion 
occurred a f te r  August  4 .1976 .  a s  long a s  
the Federal  c o a l  lease  is pruducing in 
conimercial quon~ities on the 
qualification da te .  This  would make  
sect ion 2[a)(2)(A) work more closely like 
"diligent development"  under  Sect ion 7 
of MLA, which is current ly  def ined in 
te rms  of "commercial quant i t ies"  a n d  
tied to the IO-yezr "commercial 
quantities" sen tence  of Sect ion 7(a) of 
MLA. 

2. Amending the 10-year  time frame 
c m t a i n e d  in the draf t  gudel ines  to b e  1 
percent  in the  yeor preceding t h e  d a t e  
that qualifications a r e  being determined 
for a Federal  i c t l ~ e  i sxan rp  on or  after 
August 4,1986, a s  long as the  Federal  
coal  lease  is producing in commercial 
quantities on the qual i f icat ion da te .  This  
wou ld  m a k e  sect ion Z[a)(2J[A] wori: 
more closely like "cont inued operat ion" 
under  Sect ion 7 of MLA. which is a l so  
current ly  def ined in terms of 
"commercial  quant i t ies"  a n d  wh ich  is 
tied to both  the 10-year  a n d  the 20-year 
"commercial  quantities" provis ions of 
sectioii 7(a) of MLA. 

3. Defining producing in commercial 
quantities to m e a n  product ion under a 
bona  fide coal Sale3 cont rac t  or 

sufficient product ion such that operat ing 
revenues exceed  operat ing cos ts ,  
exclusivc of capi ta l  investment  
(a l lowing for temprorary shu tdowns  not 
requiring suspens ions  o f  operat ions:  e.g.. 
inclement weather ) .  This  would take the 
concept  inilcrenl in oil a n d  g a s  leasing 
a n d  habendum clausee a n d  modify i t  to 
t rack the differences b e t w e e n  coal  
mining a n d  oil a n d  g a s  operat ions.  T h e  
purpose of sect ion 2(a) (2) (A)  w a s  to 
prevent  speculat ive holding of 
nonproducing Federal  coal  Icaacs. This  
a l ternat ive proposal  would recognize 
that a lessee is not speculat ing i f  i t  h a s  
constructed n mine capable  of 
commercial  product ion a n d  hi is init iated 
production from its Federal  coal  leases.  

T h e  draf t  guidelines a l so  state under  
w h u t  other  c i rcumatnnccs sect ion 
Z(a)(Z)(A) of MLA will not disqurilify ii 

holder  of a nonproducing Fcderiil coal 
lease: (1) Approved arm's-length 
t ransfer  [e.g., ass ignment )  of Federal  
coal  lease(s ) .  thus the assignnr  n o  longer 
"holds . . . u n d  h a s  hi:ld": (51 ;ipproved 
relinquishment. thus the former lessee 
no longer "holds . . . a n d  h a s  held"; (3) 
approved  force niojeure suspens ion  
(strikes.  the elements .  or  casual t ies  not 
a t t r ibutable  to the lessee). thus not 
producing a s  provided for by sect ion 
7(b): ( 4 )  paymen t  of a d v a n c e  royal ty  in 
lieu of cont inued operat ion.  thus  not 
producing a s  provided for by  section 
7(b); a n d ,  (5) under  a Sect ion 31) 
suspens ion  [in the interest  of 
conservst ion.  a s  determined by the 
Secre ta ry) ,  thus the productiori 
obligation is suspended .  

In c m n e c t i o n  with these subjects .  w e  
solicit public commen!s cn the following 
policy issues: Should the Secretary 
refuse 1 > accept  re l inquishment  or  
approve  assignment  (or  makc a n  
assignment  i r revocable  by disapproving 
re-assignments)  of Federal  coal leases  
which would o therwise  become  subject  
to the sect ion 2(a)(2)(A) prohibition? T h e  
Department  bel ieves  that refusal to 
accept  a re l inquishment  m a y  be 
inconsis tent  with the  law. w h e n  read in 
concert with the legislative history.  
Regarding assignments ,  the Department  
lias not  es tab l i shed  a policy, pending 
public comment .  except  the i582 x!: on 
the limited issue of not approving 
ass ignments  of Federal  coal  leases  on or 
after August 4, 1966, to entities 
disqualified from having Federal  l eases  
issued to them. 

I f  a Federal  coa l  l e a s e  h a s  been  held 
for 10 y e a r s  or more,  is not producing in 
commercial quantities, a n d  is not under  
a suspens ion ,  the lessee,  or a n y  affiliate, 
cannot qualify for a Federal  l ease  
i ssuance  on or after August  4,1988. in 
connect ion with this subject, w e  solicit 
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public comments on the  question: W h a t  
criteria shoald the Sec re t a ry  consider in 
determining what const i tutes  a n  
”affiliate” under section Z(a)(Z](A) and 
what types of factual tests should the 
Secretary employ in making the 
determinat ion lha t  a n  enti ty is 
”controlled by or under common  control 
with” ano the r  enti ty? And. mus t  the 
Bureau of Land Managemen t  a m e n d  its 
corporate  qualification and disclosure 
regulations to ob ta in  addi t ional  
information. or current information. on 
the stock ownersh ip  of bidders  a n d  
l ease  appl icants  in  order to implement  
this provision? This quest ion i s  
a d d r e s s e d  generically in  Append ix  C of 
the d ra f t  guidelines.  discussing the 
relat ionship be tween  section Z(a)(Z)[A) 
of MLA a n d  Sect ion 11 of FCIAA.  

’IAe &ai: gE?irlelines were formulated 
i n  tight of informal adv ice  r e n d a x !  b y  
Solicitor’s Office staff. a n d  a r e  designed 
to be consisten! with the  conclusions in 
the formd Solicitor’s Opinion (M36951. 
singed February 1985). which is 
avai lable  a t  the ADDRESS listed above.  

The primary au tho r  of these draf t  
guidelines is Mr. Allen B. Agnew. Solid 
Mineral Opera t ivns  Division, Bureau of 
Land  Managemen! (BLM). ass is ted by 
o the r  BLM field a n d  headquar t e r s  
personnel and t h e  Office of the Solicitor. 
Uepartment  of the Interior. 

below.  

Robert F. Burford. 
Llirector. B L J ~ C O U  of I.ondAlonogernent. 

Commercial  Quant i t ies  for Sect ion 
Z(a)(Z)(A) of the Mineral  Leasing Act  
(Section 3 of the Federal Coal Leasing 
AmRndments Act) Draft  Guidel ines  
Introduction 

lease. that has been held by the curxnt  
lessee for at least 10 years. is not in 
production or not under a suspension. th.e 
lessee. or any offi’liote. cannot qtiolif j~ for B 
new onshore Federal lease issuance. 

Section 2(a)(2)(A) of the hlincral lxasing 
Act of 1920. a s  amended (hlLA). can be 
satisfied by producing coal in cornmerciol 
quantities on the date that qualifications are 
being determined for a new Federal lease 
issuance for the three major classes of 
Federal coal leases: (1) Subject to the 1982 
regulatory diligencc system. and producing: 
(2 )  not subject to the 1982 regulatory diligence 
system, and producing: and. (3)  included in a 
logical m:ning unit wh:ch is producing. In 
order to take into account the differences in 
the first two types of Federal coal leases. the 
guidelines propose to treat them somewhat 
difrerently, a s  is developed below. 

Under certain other circumstances. section 
Z(a)(2)(A) can also be satisfied: (1) Approved 
arm‘s-length transfer (e.g.. assignment) of 
Federal coal lease(s). thus the assignor no 

The draf t  guidelines a r e  s e t  forth 

Dated: Febmary 12.1385. 

On or after August 4. 1986. if  a Federal coal 

longer “holds. . . and has held“: (2)  
approved relinquishment. thur the Federal 
coal lessee no longer “holds. . . and has 
held”: (3) approved force majeure suspension 
(strikes. the elements. or casualties not 
attributable to fhe lessee]. fhus the 
production obligation is suspended: (4 )  
amended Sec!ion 7 1 advance royalty paid i n  
lieu of continued operation. thus satisfying 
the production obligation and. ( 5 )  Section 39 
(30 U.S.C. 209) ruspension (in the interest of 
conservation. as  determined by the 
Secretary). thur the production obligation is 
suspended. 

A detailed discussion of these concepts 
followr. 
Bediground 

Section 3 of the Federal Coal Leasing 
Amendments Act (FCLAA) added Se:tion 
z(a)(Z)(A) ,  among othzrs. to MM. Section 
2(aj(Z)(A) states, in part. that ”1t)he Secretory 
shallnot issue o lease or leases.  . . to ony 
person. association. corporation. . . n.hcrtl 
nny S G ~  e.nfity holds o lease or leases issued 
by the United Stetes ro CW:&~YP~~.C ondhos 
heldsuch lease or  leases for a period of !en 
j ~ a n  when such entity is not. except as 
provided for in section i ib)  of this Act. 
producing coal from the lease deposits in 
commercial guon!ities.” (emphasis added) 
Departmental analysis of Section 2(a)[2)(A) 
resulted in the following distinct questions 
aliout the “producing in commercial 
quantities” obligation: What is the 
commercial quantities amount: over what 
time period must that producfion have 
occurred what are the recoverable coal 
resewes for the purposes of this section of 
MIA: what can a lessee do to satisfy this 
requirement: what constitutes an affiliate for 
purposes o i  sec!ion 2(a)(2)[A): and. for which 
mineral commodities can H lessee. or any 
affiliate. be prohibited trom obtaining a 
Federal lease for his failure t o  satisfy Section 
Z(a)(2I[Al? 
producing in Commemal Quantities: Section 
2(a)(2)(A) VS. Section 7 of ,ML4 

The term “commercial quantities“ is used 
in three places in the Federal coal leasing 
statutes-twice in section :[a) regarding 
individual lease diligence and once in section 
2(a)(2)(A). In implementing FCLAA. the 
Department has, since 1978. defined by r d e  
diligent development (required by section 
:[b) of b L 4 )  to con!orm with the producing- 
in-commercial-quanti ties-at-:he-end-of-lO 
years obligation in section 7(a). and has 
related continued operation (also required by 
Section 7(b)) to the lease-lasts-as-long-as- 
coal-is.produced-annually-in-commercial- 
quantities obligation of section 7(a).’ Thus. 

1 Amended Section 7 advanced royally vs. pre. 
Augusl4, 1976. lease-s:ipulated advance royal tv  is 
discussed under the section ol these guidelines 
enfitled “Payment of Advance Royally in heu of 
Continued Operation.” 

* Wi!h renpect to a Federal coal lease that  
achieves diligent development in f ive  years. lor 
example. and then proceedi lo continued operation 
atatui, the continued operation definition conlormr 
with the Section 7(a) et-the-end-of-tm-years 
obiigatlon a i  well. 

the definitions of diligent development and 
continued operation use the term 
“commercial quantities.” The Durcau of Lind 
Management (BLhf) determined that :hrt 
commercial quantities amount is 1 pe:cc:~t for 
both recfion 2,‘a)ii?)IA) and seclion 7 ,  
sta!es in the prearr,ble :[I the J u l y  3n. IRfl2. :IO 
CFX Part 211 (recodified ;it 4 3  CFI; l’:ir: 3 4 8 ) )  
rules, which became effective on A w t : s t  :!I!. 
1982. The 43 CFR Part 3.180 rules then  d r h n d  
the time period in which the 1 prrcrnt I S  

measured for both diligent developml-nt and 
cor.tinued operation purposes. !)ut far!id I O  

define the commercia! quanli ties tizir :>o:ii)(! 

for section z ( a ) { 2 ) ( A ]  purposes. I.nrL (I! 

p,u;dance on :hc Iinlc pcrioti 1 i 1  i v h  1.5 : ’ . # .  
pmducl‘ng in cocioiprcicl (;i/(ir/r;:l*< 
requirement i s  measured for sec:ion 
2(a){2)(A) has caused lessees great 
uncertainty. especially a s  they examined 
their election possibility under the rules and 
as they contemplate ?heir abili ty f o  obtain 
Federal leases on or ai:cr i \ i ip,. i\ l  4. 19 iMj .  

See Appendix i\ f q r  definitiocs o 
royalty. commercial quant:lies. w n  
operation. diligent development. Fcdcr.il 
lease issuance. production. and i98-l 
regulatory di:igczce system. See hpper.dii 11 
for I I  listing of Federal omhore niiw::: 
commodities that are prohibiled lrcn I)eina 
leased to any entity. or a n y  affilia:r. t h t i t  

cannot satisfy the obli8a:ions of section 
2(a)(2)(A) at the t i ne  that qualifications ;ire 
being determined for a Federal lease issuancr 
on or after August 4.1986. See Appendix C 
for a generic discussion of affiliates. 
Saclion 2(a)(2)(A) Requirements 

obligation on the part of the lessee. BLI:  has 
determined that the continuing obligation 
means t h a i  i f  a Federal lease is to be issued 
at a given time. in order to determine tvhether 
a potential bidder is qualified ur.der section 
2(a)(Z)(A). D L . 1  will look at all of the IcssLe’s. 
or any affiliate‘s. Federal coal leases a :  that 
lime and determine i f  all a r e p ~ u ’ u c ~ + !  i n  
coninie,+z! ?tiontities in a certain t ine 
frame. if a Federal coal lease is pmY;c:::,o l n  
commercial quantifies in a certain t ine 
frame, the lessee is satisfying sectior. 
2(a)[Z](A) and may be issued another 1-cdcral 
lease. Section z(a)[Z][t\) requires that the 
Federal coal lease must have been held by 
the current Federal coal lease holder for 10 
years before the prohibi!ion a:tachr.s. Secticn 
Z(a)(Z](A) also stales that. in coniputinp ti.,? 
]@year period. periods 3f :ime ?iered:i!s 
August 4. 1976. shall not be included 
Therefore. B I N  is implementing a 10-ycar 
bracket in determining whether the Federa l  
coal lease is producing in  comrnercicil 
quonfities. 

Figure 1 gives a schematic presentation of 
the various paths leading to the 
determination of qualifications for a Fedcr;il 
lease i s s u ~ n c e  on or after ~\ugust 4 1986. ;is 
related to section 2{a1(2)(A]. The p\ji>i;se S I  
Figure I is to diagram the text of lhesc 
guidelines. There are ins!ances when the 
diagram is not applicable (e.8.. where a 
Federal coal lease is ur.der a section 39 (:iu 
U.S.C. ZOe) suspension). These except i o n s  fire 
discussed later in this text. 
BILLIN0 ax€ 4 3 1 o I c Y  

The lvord “producing” implies a continuing 

rev. 1-29-85 
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Examples of st;irt/end times for Io-year 
tmckets fol lof l  the discussions uf the three 
categories in which the question of producing 
in commcrciulquontilies. at the time that 
qualifications for Federal lease issuance are 
being detc;mined. must be addressed. BLM 
has determined tho!  the recoverable coal 
reserves are those in existence at the 
beginning of the IO-ycclr bracket in question. 
ns is further explained below. This IO-year 
bracket meitns that. at the time that 
qualifications for a Federal lease issuance are 
being determined. citch Federal coal lease of 
each Federal coal Iessee, or any affiliate. 
svishing I O  qualify for R Federal lease 
issuance on or after August 4.1989. must he 
looked at individually in the following three 
cntcgorics. 

Colegory 1: I n r s  Subjecf to !he 1982 
R c ~ ~ u J o ~ u r ~ ~  DiJi'cnce S~.slcrn 

tliligence syslem? There are six types of 
Is the I P I I S O  subject to the 1982 regulatory 

~~ ~~~~~ 

circumstances under which a Federal coal 
lease becomes subject to ths 1982 regulatory 
diligence system: 

1. Federal coal lease issuance alter August 
4, 1976: 

2. Readjustment after August 4.1976 
3. Modification (the noncompetitive 

oddifion of acreage or Federal coal to a 
Federal coal lease. after August 4.19713. under 
MU. 30 U.S.C. 203); 

4. Revision (lessee exemtion of revised 
Federal coal lease diligence provisions at the 
request of the Department during 1980); 

5. Election to be subject to the 1982 
regulatory diligence system: or, 

6. Inclusion of a Federal coal lease in a 
logical mining unit (LMU]. 

I f  the lease is one that was Issued after 
August 4,1976, the lease is subject to diligent 
development and has 10 years within which 
to produce commercial quantities. or the 
lease may be lost. If the Federal coal lease 
falls within one of the other five types of 

circumstances. has !he Federal coal lease 
been held by the Current lessee for 10 years 
or more? I f  the current lessee has not held the 
Federal coal lease for 10 years or more. the 
lease does not prohibit the lessee, or any 
affiliate. from qualifying for a Federal lease 
Issuance on or after August 4.1976. See also 
the discussion on assignments in the section 
entitled "EXCEPTIONS." 

If the Federal coal lease has been held for 
10 years or more by the current lessee, can 
BLM determine that the Federal coal lease or 
LMU is currently producing in commercial 
quonfifies?If so. the production is being 
credited \oward \he production requirements 
of the 1982 regulatory diligence system and, 
therefore. this specific Federal coal lease 
doer not prohibit the lessee. or any affiliafe. 
from being issued another Federal lease. See 
the diagrams below concerning 10-year 
brackets. 

The Case 1 lease has 10 years from time D 
to produce 1 percrii: G! :he recnwrable coal 
rcsen'es in existence at  time D. Since the 

lease is still in its diligent developmmt 
period and only has  been held 6 years. it does 
not have iG bc producing at the time B in 

order to allow the lessee, or any affiliate. to 
qualify for another Federal lease issuaiice. 

At time 5. the Case 2 lease production 
iqu;iIs 1 percent of the recoverable coal 
rcsm'es in existence at time D. thus 
itchicving diligent developmen:; and. the 
Icasc is thereafter subject to continued 

operation. Since the lease is satisfying the 
continued operation requirement by 
production or by payment of advance royalty. 
the lessee qualifies for another Federal lease 
issuance at time A. Where the Case 2 lease 

not maintaining continued operation by 
production or by payment of advance royalty 
in lieu of continued operation. the lease 
would be subject to cancellation, 

S-054999 0035(02)(14-FEB-84-14:46:12) 
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a s e  3: I________I______I_______I__________--___I___________- I 
coal k a s e  k u q u s t  4 ,  I k a s o  malifications i.hd oE 10- 

Issued 1976 kadjustmnt Fbr A m r a l  Year 
(Lease % g i n s  Lease Issuance Racket 
Production) (Lease is 
( & ? i n s  10- 

Year kacket) 
Pruluc i nq ) 

The difference between the Cnsc 2 iind 
Case 3 cxiimplcs is that Case 2 ripplies to 011 
Category 1 leases thnt have richicvcd diligent 
development and ore maintaining continued 
operntion by production or by payment of 
advance royalty. Case 3 applies to all 
Category 1 lease8 cxcep! Fcdcral coal leases 
issued ofler August 4, 1970. The Case 3 kwse 
has 10 years from time C to produce 1 percent 
of recoverable coal reserves in existence at 
time C in order to achieve diligent 
dcvelopmenl. The lcnsc must IJC producing in 
commercial qunntitics at time B. I f  the lease 
were not producing at time D. the lcasr would 
have been held for a t  least 10 years and not 
be producing in comniercial guontities: 
therefore. the C n x  3 lcosc would prohibit the 
I C R R C C ,  or any aKllnte. from qualifying Cor 
another Federal lease issuance at time B. 
Since h e  lease, in ihis Case 3 exampel. is 
producing at item B. the lessee. or any 
affiliate. qualifies for another Fcderal lease 
issuancc nl  lime D. 
Discussion: Category I Exceptions to IO-ycor 
Brockets 

For Federal coal leases issued after August 
4, 1070. i f  the lc i iac hi ia  I m n  held for 10 ycnrs 
nnd has not produced commercial quantities. 
the lease would be lost for fiiilure to achieve 
diligeiit dcvelopmcnt. I f  such a lease is lost. 
that lease would not prohibit the Iissce. or 
any affiliate. from being issued another 
Federal lease because the lease would no 
longer exist. I f  that lease has achieved 
diligent development. than i t  is subjict to 
continued opcrntion. As long lis the lessee 
so t i  snes con I i n u  cd ope r I I  t ion by  p r o t l  11 c t io n 
or by poymcnt of ndvnncc roynity. t h i i t  Icose 
does not prohibit the lessee. or uny nffiliate. 
from being issued another Federal lease. i f  
the lessee does no! satisfy continued 
operotion by production or by payment of 
odvnncc royalty, thnt lease i 3  subjcct 10 
cancellation. If such a lease is cancelled. that 
lease woiild not prohibit the lessee, or any 
affiliate. from being issued another Federal 
Iense because the lease would no longer 
ox!st. 

For tho other five types of circumstances, 
the Federol cool leases are also subject to the 
1982 regulatory diligence system. Once 
Federal coal lenses are subject to the 1982 
rcgulalory diligence system, nny production 
after the effective dntc i s  credited toward 
diligent development or continued opcrntion. 
NOTE: I f  there Is on  LMU. ony production 
after the effective dnte of the LMU npprovnl 
is credited toward nll I.'edcrol con1 Icnscs 
contnincd in that LMU, regardless whether 
the production is from Federal or non-Federal 

:aril. Since the production is Ixing credited 
to\vilrd diligent dcvclopmcnl or continued 
opcrntlon, i f  the lease or LMU la producing in 
commercialquan!ilics on the date of 
determination of qualifications for Federal 
lease issuance, the lease or LMU is in 
compliance with the section Z(a)(Z)(A]. 
Therefore. the Federal coal l e ~ s e  would not 
prohibit the Icsscc. or any affiliate. from 
being issued a Federal lease on or after 
August 4,1980. 

1. the recoverable coal rcscn'es for section 
2(a)(2)(A) commercial quantities are those 
remaining at the lime the Federal coal lease 
bccomcs subject to the 1982 rcgclatory 
diligencc system. Under the 1982 regulatory 
diligence system. the recoverable coal 
reserves figure can not decrease due to any 
production after the initial estimate is made. 

Nolo.-For Fcdcral coil\ leases in Category 

I-lowever. i f  new information is obtained ( c : . ~ . .  
a prnviously undiscovcrcd faul t  tha t  m k c s  
some of the coil1 unrecoverable). the 
recoverable coal reserves m a y  be reviscd 
pursuant lo 43 CFR 3482.2(a)(3). 

Colegory 2: Leases 1V0l Subject to /he 19fQ 
ncgulo lory Riligcn ce Sys f ern 

regulatory diligence system. has thc Fcderiil 
coal lease been held by the currrnt Icswc for 
10 years or more? I f  the c u i r c n t  lesscc l i : i q  not 
\ , c \d  \he Fedcr:il coil\ Icrrsc for I O  Y I : ~ I T ~  1,: 

moro. the lcasc docs not prohitiit t h n  ii,ssi*i>. 
or any affiliate, from quillifying for ii  Fm!i!r:i! 
lease issuance on o: after August 4.19116). Scc: 
also the discussion on  assignment5 in tho  
section cntitlcd "EXCEPI'IONS." 

I f  the Federal coal lease has been hc1d fo: 
10 years or more by the current I ( : S \ C I : .  (.a;, 
ULM determine that the Federal coal lc;iw is 
currently producing i n  caninrcrciril 
guonlitics?lf ULfl deterrnincs that the icasc 
is prorlucing in commcrciol qiiantitirc.9. t hr! 
lease does not prohibit the lessee. or ~ i n y  
affiliate. from being issued other Federal 
leases. I f  I3[..\f determines that the Icnsc is 
not producing in coninicrcinl quontifics. ~ h c n  
that lease disqualifies the lessee. or a n y  
affiliate. from being . ssucd a Federa! lcnsc on 
or after August 4.1980. See the following 
diagrams concerning I s y e a r  brackets. 

I f  the lease i n  not subject to the 19fj2 

For Case 1, the Federal coal lease has 10 
Y C i l r R  from time 11 to produce 1 percent of the 
rccovcrablc coal reserve i n  existence ill timc 
D. t\t tima C. Rincc the Iciise isproducinx in 
coninterciol quonfities. of the recoverable 
coal rcsen*cs in existence at time D, the 
Icasce, or nny affiliate, qualifies for another 

Federal lease issu;ince at tinin C. I f  the Iiiiisr' 
is not prodrlring in conimcrciol qim/i//!il&.s a t  
t i m o  c, t he  l c~scc ,  or  
disqualified from being issued il ~ ~ ~ l ~ ~ ~ i  l c i l S c  

production between l i m e  

f , f f i l i i t t c ,  is 

l ime c. regardless of !he r;moilnt of  
a n d  l i m e  '' 

For Cnsc 2, timc U tletcrmincs the and of 
tho  10-yenr brnckel bccnuse the Federal lcnm 
Is to be issued on or after August 4, 1080 (at 
time U). The 10-year bracket within which the 

lease must be producing in coninicrciol 
quanlitics can start no corlier thnn 10 yciirs 
prior lo the date  :hat qualificntions arc twin8 
determined for the Federiil lease ~ Y S L I ~ I ~ C I I .  I f  

S-OS4999 OO36(02)( 14-FED-84- I4A6: 14) 
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the leiise has hiid production of 1 perccnt of 
the recoverable coal reserves [in enistcncc at 
time C] from time C to time B ond i f  the leiise 
is still producing at  time B. tho Icsscc. or any 
affiliate. qualifics for a Federal lease 
issuance nt time U. 

qimntitics at time l3. the lessee. or any 
affiliate. is Jisqu,rlificd from being issucd a 
Frdernl leasr .it timc n. n:gan!ie+s of Ihe 
amount o i  pndiiction hct\wen timc C and 

pcnrnt of thc :rsovrr:iblc. CINI :rscrvt.s at 
time C. the fv!!oi\,inp scrvcs to depict the 
srvcril!' of ( t i t .  stxtion 2[11](z][Aj prohibition. 

For rx,in\plc. li**twcen time C and tinre B. 
the lrsser cnuld have produced 90 percent of 
the rc.co\rriiiil(, coal rrscrves in caislcncc at 
tinic C. I lnwr\ vr. i f  at time l3 the lerisc is not 
pnvk:iii*v irr (., tcliricrcio/ qrron/i/im t he 
Icssrc. or an!. ,tffili;ttc. is disqualified from 
being issucd another Federul lease. Section 
2[:1)(2)[1\]  is f;.Tf coritir:gerit upon whet is 
occrirrinp on t t iv  date  that qiiiililications are 
liein:: dctcrnii:icd for a Federal lease issuance 
on or after A i : < i i s t  4. 1RWi Thcreforc. i f  the 
Ic,\se is nct ;.iix!ucins zit timr B. p:rvious 
protluctio,. hix!u:y cannut he considt:rcd. 

I f  the lease is /io! p d r i c i n g  in conmenial 

uidrlincs niasin;ally define 
!C~rCic?/ yuo:;tit;cs lo be 1 

:\t the t i n t .  t ! ~ ~ i t  qualificalions for ii  Fudcriil 
1c;isc issuiir1c:t. ;ire bcinl: dctcrrninrd. i f  the 
Ic;is~' is a C<itvgciry 2 lcasr. the IO-yccir 
trriickct Impins on the diitc that cnnl is first 
prodixxd fnwi the lease on  o r  after  :lupjst 4, 
15176 [C~isc I ] .  t i r  10 yriirs prior IO the time 
that qiuilifiralions arc being dctcrniined 
(Case 21. \v!iic huver i s  most icccrit. I t  is 
iriiporlniit 
1iriic(hcts t l t . i u ~ i i r l  on Ihr d a t e  t h a t  
qunlifictitio!:> for :I Frilcr:il 1r:isc issuance t i r c  
beiiip detcriiiiilc~l. For rs:implu. i f  thctc \\'ere 
to be anothcr t'ederal l e n x  issuance in 1992. 
the I0-ye;tr I)r;ic:kel would I I B \ . E  to begin no 
c:irlicr th i in  t : l t~? .  

I'ndcr thc i%-? 43 CFR P*irt 34Ro rules. for 
Category 2 I C . I S P S .  the rrcovrrnlilc coal 
reserves dt~crtwsc tvith production ori!i/ the 
lease beconics a Catcgory 1 lease. Because of 
this, the coniiiirrcial quantities amount also 
decreases \\.ith production until the lease 
becomes ii C<itegory 1 lease. Therefore. for 
Fcdrrnl coal lciiscs issued prior lo A u ~ u s t  4. 
1 % ~ .  ths! :i:ii not in Category 1. Ihc 
rrcovcrablv a w l  reserves arc thosc cs:imntcd 
Iry the Autliurizrd Officer (43 CFK 34o(I.Il- 
511,)) to havr c\istcd on tlie dok  thnt f'edecml 
cooi i ~ n s f i . ~ ~ ~  produced from the leiise on or 
:tfti!r Augiist 1. 1976 (Case I]. or  IU!'eors 
p&- to t h  r+:!t? / lmf  poolij.ccifioris Tor n 
t'tdrral 1 1 ~ . 1 c c  issuance nre being dererririned 
(Ciisc 21% \\liic.iicvcr is most recent. This is 
I r i ~ i i u ~ c  S P ~  t i t i i i  2 [ n ) ( ? ] [ A )  states that the 
Ir;isc must i%.iive lieen held for 10 p i r s .  
'I'hvrcforr. f o i  section 2 [ a ) [ ~ ! [ t ' . )  purposes. ~ h c  
;I,? rthrciiis. I;: .( : i r r i ~ i i ~ ~ i n / - ~ r i n r i t ; r j ~ s  
rcquircn:eiit ri;ust lie h s c d  on the 
rrcovcriiblc coal rcwrvcn remitining on the 
d;~tc  that is iio ciirlier thiin 10 years prior to 
the diite th:it qunlificutions for a Federal 
Iciise issu;inc,c :ire beiiip determined. For 
Cnse 2, if t l i r r e  \\'ere to be another Federal 
lease issuance in 1992. the qooflfilies 
requirement would be bnsrd on the 
recoverable coiil reserves remnining in 1982. 
not thosc in existence in 1978. 

fiLi:c t h i i t  C ~ s e  2. 10-yenr 

Note.-hiobil lease ~ 2 3 9 2 9  is considered to 
Le a Category 2 lease until its readjustment in 
1991. This is because the lease is subject to 
its terms. as well as  the hlobil v. Andrus 
IitiRation-settlement stipulation. and will not 
he subject to the 1982 regulatory diligence 
system until its readjustment in 1991. 
Discussion: Category 2 Leases Resulting 
Fmni EschoaGes Aurhorized or illandated by 
cc.qrrss 

There have been several congressionally 
authorized or  mandated Federal coal lcase 
eschanses: Dub. L 95-6i. Aujiusl3,19i7 
[Surface hiinins Contml and Reclainntion 1\21 
alluvial valley floor cscharqes): Pub, L 9% 
554. October 30.1978 [I-90 exchanges]: Rib, 
1- W O 1 ,  October 9.1980 [Northern 
Cheyenne exchanges): Pub. L 96-475. 
October 19.1980 [Disti exchaqe]:  and. Pub. 1, 
W 7 G  October 19.1980 [Rattlesnake 
exchange). In the 1-90 and Bisti cases. 
Congrcss directrd that the exchange leases 
contain the "same terms" a s  the lease of 
which all or  a portion thereof was 
relinquished. For example, under Pub. L 95- 
5% [I-SO). Euxon Coal USA. I n c  relinquish 
part of Federal coal lease ~503.5 in exchange 
for Federal coal leases ~ 8 3 3 9 4  and \v53393. 
t l l t hoyh  ~83394 and ~83395 were issued on 
january 28. 1983. both leases have the "same 
terms." and thus the same effective date. as 
~ 5 0 3 5  1i.e.. December 1. 1957). 

Although. on paper. the leases appear to 
have been in cffcct since Imi. Esxon Coal 
USA. Inc. only "has held" \ m 3 %  and 1~83395 
since 198.3. Therefore. the section 2[a)[2)(A) 
IGycar prohibition on these t\vo leases will 
not be a factor in determining qualifications 
for Frderal lrase issuance until January 28. 
1983. Cf these three loiises. only lease ~ 5 0 3 5  
will carry such a possible pmhibition, 
cffectivc August 4. 1 W L  

in 1987 will no1 affect the section Z[a)[Z)[A) 
10-yeor bracket. a s  the readjustment ]&year 
clocks [section 7 of M I A )  are wholly 
independent from the section Z(a](A] IO-year 
brncket (Le., the section Z(a)(Aj. IO-year 
holding period before qualifications must be 
determined). This type of exchange lease Falls 
within Ca!egory 2 until !he effective date of 
the first post-i\uys! 4.1936. lease 
readjustment or  modification, which adds 
Federal recoverable cue1 reserYes OP acreage. 
whichever occurs first. 

This issue arises only r\.ilh Federal [non- 
Indian] coal lenses resulting from 
coilgressionally authorized or mandated 
exchanges. and whose terms are those of the 
lease of which all or a portion thereof was 
relinquished (i.e.# the terms regarding the 
original lease issuance and next readjustmerit 
anniversary date]. 

Federal coal leases resul t iu  fmni the other 
listed exchange authorities. such a s  those 
mandated by Pub. Law No. XAO1 (Northern 
Cheyenne). are  issued with no retroactive 
cffectivc data (e+. lease rsSD954. North Duck 
Nest Creek. which was effective October 1.  
1982). and this question does not arise. For 
this type of exchange lease. bo!h the section 
2[a)[z)(A) l b y e a r  bracket and the section 7. 
dilingent-de\.elopment. I s y e a r  clock run 
simultaneously. This type of exchange lease 
falls within Catcgcry 1. BS the lease is 
effective after August 4,1976. 

Note.-The readjustment of all three leases 

Cotegory 3: Nonpruducing Fedeml Cool 
Leases Contained in  a Produciq Lgical  
Mini- Unit 

I f  a Federal coal lesse is not in production 
at  the time that qualifications for fl Fcdcral 
lease issuance on or after August 4,  1986. are 
being determined. and that lease is contained 
in a n  LhtU, has the lease been held for 10 
years or more by the current lessee? I f  the 
current lessee has not held the Federal coal 
lease for 10 peers or mom. the lease does not 
pmhibit thp lessee. or any affiliate. from 
qualifying for another Federal lease issuance. 
I f  the Federal coal lease has been hcld for 10 
years or mom by the ci imnt  lessee. is the 
LhW pmducing in mninreniol quontities? 
Section 2[d) of hllA states that production 
from anywhere within an LhlU may be 
credited toward the production obligations 
for all Federal coal leases in the LhfU. If the 
IISU is producing in  commercial giiitntitics. 
the production is h e i q  croditwi tuw;irrl the 
commercial quantities requirement of the 
1982 regulatory diligence system for the U I U .  
Such D I U  production is also credited for 
purposes d meeting the commercial 
quantities requirement of section ?(a)(,?)(A) 
for all Federal coal leases within the LhtU. 
Therefore. any nonproducing Fcdernl coril 
lease contained in a pmduci'q LhlU doe no( 
prohibit the lessee. or any affiliate. from 
qualifying for another Federal lease issuance. 
Ceneml Discussion: Cotegar!. 3 

Federal coal production within an t J t U .  

Exceptions 
In certtin instances, a lessee. or any 

affiliate. can qualify for another Federal lease 
issuance because the Federal coal lease is 
relieved of a production rcquiremcnt or 
because the lessee no l o q c r  holds the Iccise. 
The following disci:ssion addresses five such 
instances. 
Force Afajeum Suspensions 

A Federal coal lease (Category 1) or the 
Federal coal leases in an  LhfU (Categories 1 
and 3) can be relieved of the section 
2[a)[2][A) prohibition under the staturory 
"except a s  provided in section i(bj of this 
Act" clause. M e r  a lease or LhtU is subject 
to either diligent development or continued 
operation. section 2[0 ) [2 ) ( r \ )  m a y  be satisfied 
by aforce iirajerice suspension (strikes. the 
elements, or casualties not attributable to the 
lessee), if epproved by the Secretary. If. a t  
the time of a Federal lease issuance on or 
after August 4.1986, a Federal coal lease or 
LhlU is under a force rnnjeure suspension. i t  
is  relieved of the requirement to produce 
commercial qusntities. Since there is no 
production obligation, the lease or L\tU does 
not pmhibit the lessee, or any nffiliate. from 
qualifying for a Federnl lease issiinncc on or 
aner  August 4.1986. 
Category 2 leases. however. are not subject 

to section 7(b) of h1L.k therefore. section 
Z(a)(Z)(A]'s exception does not apply to them. 
Thus, even if a force mojeorc ssspension can 
be granted by the Secretary under the lease's 
specific fora? majeure lease term. i t  will no1 
relieve the 1e:isee. or any affiiliak, of the 
section Z[a](2)[A] obligation. Although there 

See the Category 1 Discussion rrynrdinc 
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is no production obligation. lheleosc docs 
prohibit the lessee, or any affiliate. from 
qoolifying lor a Federal lease issuance on or  
after August 4,1906. 

Payment o/Advorice Royolty in L k u  of 
Continued Opcm I I ~ I  

As discussed in Category 1. once a lease, 
which is subject to 1982 regulatory di1iger.m 
system. or LMU is subject to the condition o[ 
continued operation. the production 
obligation may be relieved by the payment of 
advance royalty in lieu of production to 
maintain continucd operalion. As long as the 
lessee is paying ;itlviince royally. the lease 
does not have to be 7roducing and. therefore. 
the lease docs no! prohibit the lessee. or any 
affiliate. from being issued a Federal lease on 
or  after August 4. 1906. 

Note.-The payment of advnr.ce royalty in 
l io~ of continued opcrntion only npplics to 
leases that are subject to the i982 regulatory 
diligence system or to IhfU's. Payment made 
under the minimum production clausc. in licu 
of actual production from a Federal coal 
lease. issued prior to August 4.19iG. and not 
yet subject to the io52 regulatory diligence 
system alter Aupcst4, 1978. are not advance 
myalty for the purposes of suspending the 
pmducing-in-coi::nrercioI-guonf i l k s  
requirement of section Z(a)(Z)[A)\ 

Section 39 (30 U.S.C. 209) Suspensions 

1.2, or 3) is irndvr a section 39 (30 U.S.C. 209) 
suspension (in the interest of conservalion). 
as aprored by the Secretary, the lessee hns 
no beneficial use of the lease or I h t U  by 
statue. except :o maintain mine openings iind 
equipment. nnd to satisfy tke reclamation 
oblbalions pw:~.snt  l o  rho Surface AIininfi 
Control and Reclamation Act of 1977. Since 
such a lease or I,\IU has no production 
obligation and iio righf to produce. because 
the section 39 <uspension has temporarily 
stopped the section Z[a](2](A) ]@year 
bracket. a s  \vel1 11s the Section 7 diligent 
development I&:;car clock or the section i 
requirement to niaintein continued oprraticn. 
the lease or U f 1 1  dues not prohibit the iesscc. 
or any affilicte. from being issued other 
Federal Icnseh. If should bc  noted !ha! when 
the Scction 39 sitspension terniinntes. the 
section 2(n) (z ) (A]  IO-yenr bracket and.  i' 
applicable. tht, time remaining to siitisly \he  
pmduction oblipi!ion Tor diligent 
development or con!inucd oprrntion. rrs~in:es 
fmtu the point nt which i t  w a s  stopped. 
Federal Coal I.c~osc Assiynn,en!s 

I f  R Iessce triinslers the holdidng of u 
Federal conl lcitsc via nn arm's-lenght 
assignment. tipprored ;iy the Authorized 
Officer nfter h is  de!.xmination thnt the 
assignment is lor 1W percent of the lease or 
100 percent of ti portion of the Ieasc. the 
eflcctive dntc of t!ie npprovnl of the 
assignment begins a new IO-ycnr brrickct lor 
the purposes of satisfying section Z[n](Z)(A]. 
That ia. the la-yenr brnckct is tense-holder- 
specilic lor cnch f~ederal coal least?. [Note: 
The diligent dcsc~opmenl and continued 

If any Federal Coal laase 0: LML; (Category 

operation requirement are  leose-epeclKc or. if 
applicable. LMU-npecific: they are not leese- 

holder specific.] Scc the diagram and 
discussion below. 

The Federal coal lease waa issued to lessec 
A on April 1,1973, and there has been no 
production from that lease. This is the only 
Federal coal lease that lessee A holds. On 
Iuly 1. 1965. lessee A assigns 1Wpercent 
interest in that lease l o  lessee B and this 
lease is the only Federal coal lease that 
lessee B holds. Lessee B then wants to qualify 
for 1) Federal ICASC issuance on OF nficr 
August 4,1956. Assume that the date. that 
qudifications for Federal lease issuance are  
being determined, is September 1.1989. Since 
lessee B has only held this ncnproducing 
lease for 4 years and 2 months after h g u s t  4. 
1976, lessee B does not have any problem 
with the section Z(o](Z][A) prohibition of 

holdir,g such a lease for 10 years at the time 
that qualirications for the Sepicrnl~cr I ,  Ins% 
Federal lease issuance are being determined. 
Since thc Federal coal lensc \V;IS the on:y 
Federal coal lease that lessee A h a d  held.  
lessee A also does not have any  pnhiiim 
with the section Z(a)[Z)[A) prohibition of 
holding such a leasc for 10 years because 
lessee A no longer holds any portion of. or 
a n y  interest in. t5c  Icnsr. 

assignee moj' not h a v c  ii prohlrnl ofliri::g 
prohibited from being issued n Federal lease 
on or after August 4.1986. That is. thr 
assignor's and the assignee's status n:ust bc 
determined independently (see the discussion 
following the diagram be!ow). 

ll a partial assignment is mude. thc 

The Federal conl lease was  issued to lcsscc 
A on April 1.19i3. and them has been no 
production form that lease. On  ]uly 1. I=. 
lessee A assigns a partial interest in that 
lease [less than 100 percent) to lessee B nr.d 
retains the remaining interest in the lease. 
This lease is the only Fede:sl coal lease that 
lessee B holds. On September 1,1989, 
qualificntions for B Federal lease issuance are  
being determined. Lessee A. having held the 
lease [or portion of. or interest in. the lease) 
for 13 years after August 4.1976, connot 
qucilijy bemuse ihe lccse is notprudiicing in 
contnt erciol quon f 1'1 ies. However. I esse e B 
can qualily for the federal  lease issuance 
because lessee B hns only held his portion o l  
the Federal cool lensc fo r t  y e a n  after 
August 4. 1976. 

I f  an assi8nmer.t of tin undivided interest 
results in tho creation of a n e w  Federal coal 
lense. the same logic applies. That is. the 
section Z(a)(Z](A] 10-year holding period is 
lease-holder specific. 

Note.-By regulation (43 CFR 3453.3- 
lla]l8)), a Federal coal lessee. or any affiliate. 
cannot be assigned any or all of R Federn1 
c o d  lensc on 0: alter August 4.19e.6. i f  that 
lessee. or any affiliate, "holds . . . and has 
held" a nonproducing Federal coal lease for 
10 ycnrs or more niter Augusl4.1970. 
Howcvcr. such a lessee. or any affiliate. is 

not prohibited by statute or repihimi;:: crcni 
ob ta in iq  approval for a niodificntion I O  i\t!tf 
acreage and/or recosereble coal xscrvcs  to 
Federal coal leases that disqualify tha t  
lessee, or any affilliate. from a Federal Icnse 
issuance on or after August 4.1%. because 
such a prohibition could result in bypass 
situations in many instances. 

I f  a lessce with only one Fndci a l  cuai Icrlsc 
has held that lease far 10 years or iiiore aiivr 

accordance with -13 CFR 3452.1. one! 1b.c 
rclinquishment is cffectivepric.r /o !hc t i n t ,  
that qualifications fm R Fcdrri1,l Ir;isr 
issuance are b e i q  dctcrmincd. t h ~ t  !i>ssi,c. 11: 

0r.y affilinte, does not haye any proliiem 
the section 2[a)(Z)(A) prohibi:ion o l  tioldiii~ 
such 3 lease for 10 years. This is dw: to the 
dual requirement of section ~ ( z I ] ( z ) ( ( \ )  1vhic:li 
slates. in par!. "holds . . . c d  has hrld." 
(emphasis ndded) Since the lessee no ltinycr 
holds the lease. the "has held" provision of 
section 2(a)(Z](R) is r.ot a factoi at the tinict 
that quniification for 11 Federal lcnsc issuuiiw 
on or after August 4.  1980. are bcinp 
determined. 

August 4. 1976. the lease is tr'iiiiq~.,ic!iv(! i r? 
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Gciicml Sfuii!:iiciit oil Processing Fedeml 
Cool Lcosc :l.vt:qnnient. Relinquishment. and 
I..<! U Applico tions 

Rules will iw ticvclopcd to protect the 
priority of noncompetitive oil and gas lease- 
applicants ; ind  ?revent adverse action on 
other miner;tl-lcase. assignmcnt. 
rclinquishnicn:. and I M U  applications where 
UlAt is unalilc to act upon nonproducing 
Fctlcrcil coiil Iciisc ussignments. 
rc.linqirishnitriics. or L\IU's within a specific 
period of liiiic: Ihnt will be cslnl~lishcd in the 
rtiles. This \vi11 inchide mineral-lease, 
nssipnmcnl. rulinquishment. Rnd LMU 
npplicntions pending on August 4. 1980. 

Summary 
In detcriiiii:ing tvhethcr a Fcderal con1 

Icsscc. or :iny xf!iliute, can qtiii:ify for o 
I'cdcral Ic.isi! issuance on or nfler August 4, 
10HO. ench of lhe l~edcral  Coil1 leases or 
1.htU's t h i l i  t h i i t  lessee. or any nfriliate. holds 
must be risstisscd individunlly for compliance 
with section : ( ( \ ] (2 ] (A]  of L h f A  tndividunlly. 
the I C I I S C S  or i.MU's must satisfg,thc 
producii~g. ,'I i - cnn,nicrcin/-qonii tilies 
reqiiirenicn:. with the exceptions discussed 
iiliovc. 

Any prri.ioi;s or any sr/bscgvcnl Iziilurc to 
ccirnply rvilh section ~ / a J [ z ) [ / \ )  does no/ 
ncgntc n 1~ ' t~ r l c~ ra l  coal lesscc. or any affiliate. 
from quolii!,ii?g for nnolhcr Fcdernl lcnsc 
issui\ncc. l';ri\.ir!cd That. nt the time that 
tpalific;ilioi-8s lor a Fctlcral lease issuance on 
or nflcr Al.:giist 4. ISOO. lire being detcrniincd, 
thc Frdcriil Coil1 Iesscc, or any iiffiliate, is In 
rull compiiitnce with section 2(u)(2)[A]. Any 
Federal coal lessee. or any affilinte. must 
satisfy sectio:i 2(o](2):A) ot the tinic that 
qunlificn~iotis are being determined. There is 
no provisiox I:] section 2(a][2)[1\) that 
mandstcs rt*!r(iiicfi~e or future punishment 
bccniise (hat Frderal coal lesscc. or any 
aff.iiatc. f r i i i i d  to satisfy section ? { a ) ( : ) ( h )  at 
an o t h cr t i  ni i\. 

ox OH !~\l~-l 'KR AUGUST' 4. 198G. IF A 
FEDERAL COAL ISJ\SE. TI iAT IiAS BEEN 
ffEI.D B)' 1.1 (E CURREiW lESSEE FOR AT 
LEAST IO I'E/\RS, IS rYOT I/I'I'i?ODUCTIOiV 
OR hOT [i .VllER ..I SDITPE~\.SIO;\'. Tl [E 
LESSEE. 
QUAUF, '  F O K  A NE\V ONStIORE 
FEDERAL I.EASE ISSUANCE. 
t~ppei idi .~ :i --Uc/iliition.~ 

FvderaI l cncc .  when nuhhorizrd b y  131Af. to be 
nutdc iff lii'i; of cictunl produclioo 10 meet the 
continiict! cii'crcttion oblign tion. I'a!ments 
nmdc undc r I hc mini niu 111 1 iroduct i on clause. 
j:) licx.v 01 i t i : f t 1 > 1 1  production from R Fctiernl 
coal 1c:tsi~ icsitcd prior to t\upist .I> 1 P i f i  and 
no! yct s i i b j w !  to the 1W? rcgulntorp 
diligcncc: s!'s~enb. nrc not ndvnncc royalty for 

:I aV)'.4 FF/I.1.4 TE. CrIiViVOT 

Adi-criw /{q.o/ty: r\ pnynicnt under a 

C o i n r ~ ~ ~ ~ I c i ~ i l  Quorititics: One percent of the 
rccovcrsl)lc coal reserves or LhlU 
recovernl)lc coal reserves. 

Con/ii:iim! Operation: Production of not 
lcss thnn coiiimcrciol quantities of the 
~.~~c:ovcrnlilc coal reserves in each of the first 
?. contini;cd operHtion years following the 
nchicveincnt of diligent development and an 
n\'ert\ge iriiioiint of not lcss !?on commercial 

quantities of recoverable coal reserves per 
continued operation year tb,ereafter. 
computed on a 3-year basis consisting of the 
contir.ued operation year in question and the 
2 preceding continued opcratlon years. 

Continued Opemtion Yeor: The 12-month 
period beginning with the commencement of 
the first royalty report iq  period following the 
date that diligent developmznt is achieved 
and each 12-month period thereafter. except 
a s  suspended in accordance with the 1982 
mgulntory diligence system. 

Dilkent Development: Production of 
recoverable coal reservcs in commercinl 
quantities prior to the cnd of 10 years from 
the date that the Federal coal lease or LMU is 
first subjecl lo the 1982 regulatory diligence 
system. 

Federul Lease Issuance: Receipt at 
issuance of a whole or partial interest in any 
onshore Federal lensc issued pursuant to 
MIA. as amended. and, by regulation, receipt 
of a whole or partial interest in a Federal cool 
lease by assignment. The tern "Federal 
Lease Issuance" does not include 
modirications :o existing Federal coal leases. 

Producfion: Mir.ing of recoverable coal 
reserves and/or commercial byproducts from 
a mine using surface, underground, auger, or  
in sifu methods. NOTE: Mining includes 
processing or trnnsporting mined Federal coal 
to a purchaser. or transporting Federal or 
non-Federal cool to R purchaser if the Federal 
coal lcnse is contained in an approved LMU. 

1.982 Regulutorj. Diligence System: The 43 
CFR Par: 3400 rules. cflcctive on August 30, 
1982. which implement the section 7 diligence 
provisions of hlLA, as amended by FCLAA 
on August 4, 1978. 

Appendix B 
Fedeml Onshore h fineml Cnnliirodities. 
Lcosable Pursuont to ~ilL.4. Tho! Are 
Pmhihited For Being Issued to any Enfit). 
That Cuar~r:ot Salisfy Ihc Gbligolions of 
Secfion 2(a) (2) (ti) of .&fLcI (Section 3 G f 
F C I A A )  at !he Time That Qualificatioiis Are 
Beins Detcrniined for a Fedeml Lease 
lssuonce on or A/ier .4ugust 4. 1986 
Coal 
Gilsonite, including ALL VEIN-TYPE. SOUD 

I IYDROCARBONS 
Oil & Gas, including Tar Sands 
Oil Shale 
Phosphate 
Potash 
Sodium 
Sulphur 
A p p n d i x  C-Discussion of Affiliates 

Under section "a) 12) (A), the Secretary, 
siibjcct to certain exceptions, may not issue a 
Federal lease "to any person. association, 
corporation, or any subsidiary, sfEliate. or 
persons controlled by or under common 
contml with such person. association, or 
corporation, where any such ent i ty , .  ." has 
held H Federal coal lease for a period of 10 
years and the entity is not producing coal 
from :hat !PXS. 

interpretation of section 11 of FCLAA 8re 
particularly relevant in ir.tcrpreting section 
2(Q]  ( 2 )  (A )  of ?ALA. as the language used in 
both Sections is identical. l h e  legisletive 
history of Section 11 states. in part. that 

The legislative history and adrninist;ntive 

"(t)he purpose . . , of this language is :o 
assure that the restrictions . . . arc not 
circumvented by the formation of holding 
companies. or other devices of corporate 
organization." I t  is apparent from the plain 
language of section 2[a] ( 2 )  (A ]  and the 
legislative history of Section 11 that "control" 
is the key concept through which orvnership 
of a Federal coal lease will be attributed to 
related corporate enlities. The phrase 
"controlled by or under common control with 
such person. association. or corporation" 
modifies the words "subsidiary." "affilia IC." 
and "persons." Thcreforo. when n chain of 
corporate ownership is involved. the question 
is whether a given corporation is "controlled 
by or under common control with" a related 
corporation. If there is sufficient contro! of II 

corporation by another cr,-poration to justify 
piercing the "corporate veil" under 
established legal principles, related 
corporations in the corporate chain will be 
charged with orvnership of the Federal coal 
lease to the same extent that the Fedcrnl coal 
lease-holding corporation is charged. This 
analysis is consistent with the Depar!mcr.l's 
established interpretation of Seciion 11. See 
40 F'R 61390,01403 (1981). 

is "controlled by or under common control 
with" another entity for section 2(a] [2) [A )  
purposes will have to be determined on n 
case-by-case basis at the time that 
qualificatians are bclng dcternincd for ii 
Fedcrnl lease issuance on or nflcr August 4, 
1988. The IO-percent, stock-ownership ruie 
involved with the maximum acreage 
limitation in section 27(e) of hlLA (30 U.S.C. 
1.%[e)). a s  modified by section 1 1  of F C t n A  
(30 U.S.C. 184(a) (1)). for Fedcrnl conl lense 
holdings does not ~ p p l y  to sr:lion 2 ( n )  (2)  
(A): F!o\vcvcr. it  n x y  be possible 13 adopt ii 

similar rule as 13 matter ol  adniin;strative 
discretion in order to implement seclion 2(0) 
121 (AJ. 
[FR Doc. 8.54857 Filed 2-14-85: 0:15 am] 

The question of whether a particular entity 

BILLING CODE 431044-M 

Federal-State Coal Advisory Board; 
Meeting 

AGENCY: Bureau of Land Management ,  
Interior. 
ACTION: Notice of meeting. 

SUMMARY: This notice is to inform the  
public that  the Federa l -S ta te  Coal  
Advisory Board ~ v i l l  be meel ins  in 
Denver .  Colorado. on hIarch 21,1985. 
The public is we lcome  to at tend.  The 
Board will (1) hear presentat ions on Iht?  
s t a t u s  of the coal program, (2) review 
proposed changes to the program, and 
(3) discuss regional coal team chertcrs. 
functions. and cons idera l ions  for  
prograin restart. 
DATE: The  Board will meet at 9:OO a.m. 
on March 21,1985. 
ADDRESS: The rneeling will be held ut 
the Clarion Hotel .  3203 Quebec Street, 
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