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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 225 

RIN 1078-AD00 

Oil and Gas, Solid Mineral, a n d  
Geothermal Minerals Agreements 
AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Final rule. 

SUMMARY: The Bureau of Indian Affairs 
(BIA) of the Department of the Interior 
(Departnient) is promulgating 
regulations implementing ihe Indian 
Mineral Development Act (IMDA) of 
1982 (25 U.S.C. 2102 through 2108). A 
new part 225 is added to govern solid- 
rnincral. oil and gas. and geothermal 
minerals agreements entered into 
pursuant to the IMDA. The intent of 
these regulations is to ensure that Indian 
mineral owners wishing to tievelop their 
mineral resources are able to do so in a 
manner that maximizes their ticst 
economic interests and niinimizes any 
adverse environmental or cultural 
impact. These regulations will assist 
Indian mineral owners entering into 
~nincrals agreements by allowing for 
greater responsibility. oversight. and 
flexibility in tho control and 
development of their own resources. 
EFFECTIVE DATE: April 29. 1994. 
FOR FURTHER INFORMATION CONTACT: 
Richard N. IVilson (303) 231-5070 or 
Pete C. Aguilar (303) 231-5070. 
SUPPLEMENTARY INFORMATION: This final 
rule is published in the exercise of the 
nuthority de1cg;ited by the St!crctnry of 
the Interior to the Assistant Sccrctary for 
Indian Affairs by 209 DM 8. The 
principal authors of this final rule arc: 
Pete C. Aguilar. Division of Encrgy antl 
Mineral Hcsourccs. Golden. Colorado: 
Karl E. Kiehn. Office of the Solicitor. 
IVashington. DC: arid Edwin \Vinstead. 
Office o f  tho Solicitor. Alt)uqiierqiie. 
New Mexico. 

Section 3 of the IMDA authorizos any 
Indian t r i h  to entor into joint ventures. 
leases. or other types of negotiated 
minerals agioements, subjoct to tho 
approval of the Secretary of the Interior 
and any limitation or provision 
contained in the tribe's constitution or 
charter. The IMDA elso permits 
individual Indians owning a 1)cnoficial 
o r  restricted interest in niincral 
resources to include their rcsoiirccs in a 
minerals agreement with a n  Indian 
tribe. subject to the conciirrence of the 
parties and a finding by the Sccretnry 
that such participation is i n  the tiest 
intercst of tho indivitlunl Indian mineral 

owner. The IMDA docs not supersede 
the Act of May 11. 1938 (25 U.S.C. 
396a). which governs !he leasing of 
tribally-owned minerals. or the Act of 
March 3.1909, as amended. (25 U.S.C. 
396) which governs the mineral leasing 
of allotted lands. Instead, i t  
supplements those acts by permitting 
Indian tribes to elect whether they wish 
to offer their mineral resources for lease 
by Competitive bidding, enter into direct 
negotiations for a minerals agreement. 
or a combination of competitive bidding 
and negotiations. 

Pursuant to section 8 of the IMDA. the 
BIA published a notice of proposed 
rulemaking in the Federal Register on 
July 12. 1983 (48 FR 31978). The 
proposed rulemaking included a 
revision and reorganization of the 
regulations governing mining and oil 
and gas leases adopted pursuant to the 
Act of May 11.1938. which governs the 
leasing of tribally-owned minerals. and 
the Act of March 3.1909. as amended. 
which governs the leasing of 
individually-owned minerals on allotted 
lands. On August 24.1987. the BIA 
published final regulations (52 FR 
31916) which were scheduled to 
beconie effective on October 24. 1987. 
Then. in responsc to concerns expressed 
by the putilic. the regulations were 
amended and republished as proposed 
on October 21.1987 (52 FR 39332). and 
the public was notified that the 
regulations published on August 24. 
1987 would not become effective. 

contained reasonable and compelling 
arguments for restructuring the format 
of the proposed regulations. Several 
commcntcrs stated that the October 21. 
1987 proposcd regulations were 
confusing anti ambiguous. The proposed 
format combined regulations 
implementing the Acts of May 11, 1938 
and March 3. 1909. and the IMDA into 
twii separate parts: (1) Part 211, 
coniracts for prospecting and mining on 
Indian lands (except oil and gas and 
gaolhcrnial): and (2) Part 225. oil and 
gas and geothermal contracts. The most 
common major concern w a s  whether 
provisions of the IMDA would supplant 
lease and regulatory conditions 
contained in  lease contracts entered into 
under the authority of the 1909 and 
1938 Acts. The format of the proposed 
rulcs crcntcd confusion about contract 
approval procedures for leasing tribal 
versus allotted lands. In atitlition, the 
format of the proposed rules created 
confusion between regulatory 
requirements for solid mineral vcrsus 
fluid niincral contracts. The uncertainty 
expressed hy Indian interests antl 
industry on nunicrnus issues convincctl 
the Dcpnrtmcnt that the regulations 

I'ublic responses to these publications 

needed to be entirely reformatted and 
revised. 

The proposed regulations wem then 
organized under a system which would 
be more familiar to both Indian mineral 
owners and industry. The proposed 
regulations were organized into three 
sections: (1) 25 CFR part 211 provided 
the procedures for obtaining and 
operating standard mineral leases, for 
both solid and fluid minerals. on tribal 
lands under the Act of May 11.1938. as 
amended; (2) 25 CFR part 212 provided 
the procedures for obtaining and 
operating standard mineral leases. for 
both solid and fluid minerals, on 
allotted lands under the Act of March 3, 
1909. as amended; and (3) 25 CFR part 
225 provided a new and separate 
section governing minerals agreements 
for development of Indian minerals 
under the IMDA. 

Along with the reformatting. many 
changes were made to individual 
sections. These changes reflected the 
Department's efforts to be responsive to 
the comments received in 1987. and to 
include the additional business and 
administrative experience that had bcon 
gained on several issues during the last 
few years. In reviewing all  of the issues 
raised in the 1987 comments and in 
redrafting the regulations. the goat of the 
BIA is to ensure that the Department i s  
able to fulfill its trust responsibility by 
providing adequate provisions to ensure 
the protection of the trust resources and 
at the same time benefit the Indian 
mineral owners by removing 
unnecessary regulatory barriers and 
complications which could make their 
minerals less attractive to industry and 
thus frustrate development. In addition. 
consistent with the policy on self- 
determination, the Department has 
attempted to provide the tribes as much 
freedom as possible to make their own 
determination on issues affecting the 
development of their minerals. 

In order to provide Indian niincral 
owners and Indian mineral operators 
f u l l  opportunity to review and comrnont 
on the reformatted and rewritten 
regulations. the Department determined 
that theso regulations should be 
published as a proposed rather than a 
final rule, and that the public should be 
given 90 days to review tho regulations 
and provide written comments. The 
proposed rulemaking was published in 
the Federal Register (56 FR 58734) on 
November 21. 1991. Tho closing date for 
submission of review cornnients on the 
proposed rulemaking was February 19. 
1992. All comments received were 
considered in the preparation of the 
f i n d  rules. 

Currently, there arc rcgulntions 
governing the mineral loasing of Indi;tn 
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lands (25 CFR parts 211 and 212 as well 
as the  regulations of other Federal 
agencies). but no specific regulations 
govern the disposition of the resources 
of the Indian niinerel owner pursuant to 
the IMDA. Further. the IMDA is and has 
been utilized by tribes to participate in 
rnincrals agreements since 1982 without 
benefit of formal implementing 
regulations. To immediately implement 
the IMDA. the Department is publishing 
this final rule (25 CFR part 225) 
separately and restructuring the 
reniaindcr of the proposed rulemaking 
(25 CFR parts 211 and 212). In response 
to the wishes and comments of the 
Indian tribes and the public. the 
contment period for Parts 211 and 212 
was reopened (57 FR 40298) for 60 (lays 
on September 2. 1992. and put~lic 
hearings were held on Septcmticr 25 i n  
Denver. Colorado and on September 28 
in Albuqii~!rqiic. New Mexico. The 
reopenet1 comment period closed on 
November 2.1992. Parts 211 and 212 
are scheduled for future publication in 
tho Federal Register and will include 
recognition and acknowledgement of 
the concerns and commcnts received 
during the latest comment period which 
closed Nnvcnilicr 2. 1'.)92. o s  wall as the 
concerns and coninients received 
previously. 

This pretimhle provides a rovicw of 
the comments received on tho pr(iposed 
2 5  CFR part 225 regulations and the 
changes made to tho proposed rule 
pursuant to these comments. 
1. Changes hfade to Proposed Rules 

The prc ip~~se~l  rule is rriodificd: (I) In 
rc!sponsc to (:oninicnts roc:t!ivctl: (2 )  t o  
enatile t h e  proposed rule to stand  iilonc 
as  a final rule after separation from 25 
CFK parts 211 antl 212 of proposed 
rulemaking (56 FR 58734); and (3) in 
recognition of prevailing and customary 
Inisincss and atlrriinistrativc practices 
which have dcvcloped since the passage 
and approval o f  the IMDA. This final 
rult! antl new CFR part 225 has appeared 
i n  this forni;tt as a proposed rule only 
once in the Federal Register (56 FR 
58734) on November 21.1991. As a 
rcsult of the clccision to publish part 225 
scparately as a final rule. i t  is no longer 
possible t o  incorporate the provisions of 
parts 211 and 212 by refercncc!. Rather. 
niinor modifications are made to part 
225. The necessary sections of parts 211 
and 212 which were incorporated by 
reference i n  the November 21, 1991 
publication o f  25 CFR part 225 have 
now ticen modified as necessary to 
reflect the concerns of corninenters and 
to reflect current ndministrativt! a n d  
business practices and are inclutli!d 
tlirectly within pnrt 225. The salient 
modifications to the proposed nile are 

here summarized by section. The 
section headings refer to the final rule. 
Section 225.1. Purpose and Scope 

Several changes are made to this 
section to more clearly reflect the  
language used i r t  the IMDA and to 
assure the Alaska native corporations 
that 25 CFR part 225 is applicable only 
to Indian mineral interests held in trust 
by the United States or subject to 
restriction against alienation imposed 
by the United States. In addition, a 
change is made to reflect current 
prnctices that permit the parties to 
minerals agreements. with the approval 
of the Secretary. to agree in negotiation 
to provisions which would replace some 
requirements contained in the 
regulations of the Minerals Management 
Service. 
Section 225.3. Definifions 

The definitions section of part 225 is 
modified somewhat, partly in response 
to comments and partly because part 
2 2 5  rcquires new definitions to describe 
principles and prc,cetlurcs. For example. 
the term "minerals agreement" is 
defined. instead of the term 
"agreement"; this change is necessary 
because the numerous agreements used 
in minerals industries ( i s . .  unit 
agreement. communitizntion agreement. 
operating agreement. etc.) must a l l  be 
specified t o  prevent confusion. Also, the 
other agreements. as described in 
proposed 2 5  CFR parts 211 and 212. are 
no longer incorporated by reference. so 
must be properly identified within 25 
CFK part 225. As a result. the word 
"agreement" stands without modifiers 
only when used in the most general. 
non-specific scnse. The necessary 
changes are: 

Agreemcnt. is deleted and redefined 
untlcr "minerals agreement" to conform 
with language! of the IMDA and clearly 
separate the minerals agreement from 
other agreements in common use within 
the minerals industry. 

Assistant Secretary, is delctr!d and 
replaced by "Assis t ant Secretary- 
Indian Affairs" and modified to: (1) 
Recognize the statutory requirement of 
25 U.S.C. 2103(d) that disapproval of 
minerals agreements may not be 
ticlcgatcd lower than the Assistant 
Secretary-Indian Affairs; (2) clarify 
that a l l  other responsibilities. except for 
those under the statutory requirement of 
25 U.S.C. 2103[(1), may be delegated by 
the Secretary as a matter of policy; and 
(3) clarify that orders of cessation or 
minerals agreement cancellations issued 
liy tho Secretary or the Assistant 
Secretary-Indian Affairs are final 
orders of the Department. 

Assistant Secretary-Indian Affairs is 
added tn replace the ddfinition of 
"Assistant Secretary" (see above). 

Bureau is deleted from definitions 
because this word is no longer used in 
the regulations. 

Director's representative is added to 
bring OSMRE representatives formally 
into Part 225. 

mineral owner is mo.lified to clarify that 
the Secretary shall consider any relevant 
factor in making a best interest 
determination, and to spccifially 
include Consideration by the Secretary 
of potential environmental, social and 
cultural effec:s. 

no longer used in these regulations. 

the scope and description of minerals 
which may be disposed under a 
minerals agreement. 

replace the definition of an "agreement" 
in proposed ntlemaking. 

Operafor is modified to recognize that 
there is no operator until a minerals 
agreement is approved. 

statutory requirement of 25 U.S.C. 
2103(d) that disapproval of minerals 
agreements may not be delegated lower 
than the Assistant Secretary-Indian 
Affairs. 

Tar sand is deleted, but now defined 
as a mineral and included as a result of 
the modification of the definition of 
"minerals." 
Secfion 225.4. Authority and 
Responsibilify of the Bureau of Land 
Man agem en f (BLM) 

References are added to cite the BLM 
regulations concerning onshore oil and 
gas antl geothermal unitization and 
communitizntion. 
Section 225.6. Authority and 
Responsibilify of the Minerals 
Management Service (MMS)  

that the Secretary may consider 
alternative provisions in a minerals 
agreement with respect to the 
requirements found in 30 CFR chapter 
11. subchapters A and C. i f  they aro 
reasonable and crlequately address the 
royalty functions governed by MMS 
regulations. 
Secfion 225.20. Authority To Contract 

In response to comments, Ij 225.20 is 
revised to indicate that tho authority to 
contract covers thosc! niincml rcsottrccs 
in which a tribe or inclivitlual Indian 
owns a beneficial or restricted interest. 

fn the best interest offhe fndian 

Lessor is deleted because this word is 

Minerals is modified to better define 

Minerals agreement i s  added to 

Secretary is modified to recognize the 

This section was expanded to clarify 
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Section 225.21. Negotiation Procedure 
Paragraph 225.21(b) is modified to 

require that, in a minerals agreement. 
the Indian mineral owner shall, i f  
applicable. address the provisions 
listed. Many of the provisions listed 
must necessarily be included in any 
agreem*.it. and most must be addressed 
to permit the Secretary to proporly 
discharge the t rust  responsibility 
pursuant to 25 U.S.C. 2103(e). The 
paragraph at s 225.21 (b)( 1) is expanded 
by adding to the phrase concerning the 
legal description of lands. "to include 
rock intervals or thickness." in the event 
a minerals agreement is only for a 
specific interval (formation) or depth. P.1 
5 225.21(b)(20). a paragraph is added to 
encotirage the Indian mineral owner to 
addresp. during negotiation procedures, 
provisions for the protection of minerals 
agreement lands from drainags a r d o r  
unauthorized taking of mineral 
resources. Two paragraphs are modified 
t o  include procedures for mineral 
valuation and limitations on 
assignments of interest as items for 
consideration during negotiation. Other 
minor editoriel changes are niade, such 
as specifying in paragraph 225.21(d) 
that the Superintendent or Area Director 
are the dcsignees of the Secretary 
authorized to receive the minerals 
agreements executed tiy the tribcs. 
Section 225.22. Approval of Minerals 
Agree!riiertts 

Minor changes were macle t o  clarify 
this provision. The statutory 
requirement that only the St?crc!tary or 
Assistant Secretary-Indian Aff,iirs niay 
disapprove a minerals agreement is 
slalcd in definitions at Ij 225.3. 
Paragraph 225.22(c) \vas modi::ed to 
clarify that minerals agreements shall be 
approved i f  the minerals agreements arc 
in compliance with all the roquirernants 
of the IMDA. Paragraph 225.22(d) was 
niotlified to clarify that the Secretary's 
decision to disapprove a minerals 
agroement shall be tlcemed a final 
Federal agency action (25 U.S.C. 
2 103(d)). 

Section 225.23. Economic ~ S S f ? S S m ? r i t s  

This wctinn was modified to clarify 
that the economic assessment is 
mandatory pursuant to the Socretary's 
ol)ligation to consider the potential 
return to the tribe. 
Section 225.24. Environrnentol Studies 

A change is made in this soction to 
clarify that altliough compliance with 
a l l  archeological and historic: 
preservation statutss is required. the 
nxhaustive. site-specific analpsas and 
surveys tlcmnncled when opcrations 
h g i n  at a specific site are not invariatily 

required prior to approval of a minerals 
agreement. 
Section 225.25. Resolulion of Disputes 

response to comments. to clarify the 
Sxretary's role in dispute resolution. 
Ihe revised section also removes the 
example dicpute resolution mechanisms 
because wvcral commenters assumed 
that the examples were mandatory 
methods of dispute resolution. This 
section no# more clearly states the 
statutory requirements that the parties 
to a minerals agrcmnent provide a 
mechanism for resolving disputes. and 
that the Secretary retains the 
responsibility and authority to protect 
Indian mineral owners in the event of 
violation of the provisions O ~ R  minerals 
agreemen t. 
Section 225.26. Auditing and 
A ccoun ling 

that the accounting and aud'.,: .; 
standards applicable to tho 
administration of minerals agreements 
will be the same standartls currently 
applied by the Minerals Management 
Service. 
Section 225.27. Forms and Reports 

This section was modified to clarify 
that prescribed f o r m  ( i f  applicable) for 
a minerals agreement may be obtained 
from the Superintendent or the Area 
Director. and that geothermal 
production reports are made lo the BLM 
on forms prescribed by the BLM that are 
availatile from tho Superintendent or the 
A 11 t hori zed Officer. 
Section 225.28. Approval of 
Arnendrrtants to Minerals Agreernanfs 

en amendment, modification, or 
supplement to a minerals agreement 
may be approved by the Secrctnry i f  the 
underlying minerals o p e m c n t .  as 
amended. modified. or supplemented. 
meets the Sccrctary's criteria 
( 5  225.22(c)) for approval. 
Section 225.30. Bonds 

Section 225.30 is one of the sections 
requiring rewritc and inclusion because 
of the separation of part 225 from parts 
211 and 212. Changes in this section 
emphasize that bonds payode to the 
Secretary or the Sccretarv's designee are 
negotiable within minerals agreements 
and provide minimal requirements for 
the bondinq of opci.ators holding 
minerals agreements. Current financial 
and business practices Ere now 
rccognizcrl in the regulalions by 
providing for a variety of financial 
instruments to accompany a personal 

This section was rewritten. in 

This section was mt t i t i  --: I 1 specify 

A change in this section clarifies that 

bond, so that a wide variety of assets 
may b used to secure the bond. 
Section 225.31. Manner of Pnyrnents 

A change i:. made in this section to 
emphasize that, prior to production. all 
bonus and mntal payments shall bn 
made to the SuFerintendent or Area 
Director unless specified othenvise in 
tho minerals agreement. 
Section 225.34. Unitization and 
Corninunitization Agreements, and Il'ell 
Spacing Requirements 

This section. along wi!h the reference 
to the provisions of 5211.28 of this 
chapter pertaining to unitization and 
communitization agreements and wall 
spacing requirements. is removed to 
allow Indian mineral owners greater 
flexibility in the structuring of their 
minerals agreements. The removal of 
this section does not preclude the 
inclusion of unitization and 
communitization and well spacing 
provisions in a minerals agreement if .  at 
the time of negotiation. i t  is determined 
that such provisions are dcsired to 
develop certain lndiaii lands within a 
minerals agreement where there is 
mixed land ownership. 
Section 225.35. Inspection of Premiscs; 
Books and Accounts 
h short paragraph has been added to 

this section to recognize the role of the 
Office of Surface Mining Reclamation 
and Enforcement (OSMRE) Director's 
Rcpresentative for the purpose of 
inspection of properties. 
Section 225.36. Alinerals Agreement 
Concellation; Bureau of Indian Affairs 
Notice of Noncompliance 

section, including a change in the titlo 
of the seciion: (1) To formally include 
the OSMRE Director's Representative in 
the noncompliance and cancellation ( i f  
required) process: (2) to emphasize thdt 
the notice(s1 of noncorripliance and 
cancellation are those served by the 
Bureau of Indian Affairs; and (3) to 
clarify. by reorganization of paragraphs. 
noncomplionco procedures and the 
cancellation ( i f  required) process. 
Section 225.37. Pcnaltics 

This section was h u g h t  into 25 CFR 
part 225 from 25 CFR pnrts 211 and212 
because of the decision to separate 25 
CFR part 225 from the other parts for 
purposes of final rulemaking. The 
section was rewritte:t. including a 
change in the section title. and made 
specific to riincrals agreements rather 
than tming incorporntrd by mfcruncn. 
thus enabling 25 CFR part 225 to stand 
alone as  a final rule. A poneltics section 

Minor chonges are made in this 
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within 225 is necessary. because 
without such a section the Secretary's 
only enforcement tool is the 
cancellatioil of a minerals agreement in 
the event of a violotion of a niinerals 
agreement. Also. there are no penalty 
provisions under any other Federal 
agency's regulations to provide for 
enforcement of niinerals agreements 
which include solid minerals or other 
mineral commodities not covered by the 
Federal Oil and Gas Royalty 
Management Act of 1982 or the Surface 
Mining Control and Xc:.lamation Act of 
1977. In addition. changes are made to 
paragraphs 225.37(fJ(2) and 225.37(0(3) 
to clarify that this sectinn does not 
apply to any action for which the BLM. 
MMS. o r  OSMW have authority to 
impose a penalty. Therefore. this section 
wi l l  not resi;lt i n  multiple penalties 
tieing imposed for the same violation. 
Scctiori 225.39. Fees 

i'rovision is made for the Indian 
niinera! owner to acquire an additional 
ir ivrust in minerals agreements without 
ir.iposition of a filing fee. i f  proviFion 
for such an acquisition by the Indian 
mineral owner is made in the minerals 
agrecrnent. 
11. Comments Received on Proposed 
Rule 

The notice of Proposed Rulemaking 
was published in the Federal Register 
on November 21.1991 (56 FR 58734). 
The proposed rule provided for a %)-day 
public comment period ending on 
February 13. 1992. During the comment 
period, 27 commenters submitted 
written comments. A!] comments were 
acccpted for consideration i n  
preparation of the final rule and are 
addressed in this section. A l l  
substantive comments applicable to 
sections of 25 CFR part 225. were 
considered whether directed to part 211. 
212, or 225, because some commenters 
refcrenccd their comments on other 
parts as  applicable to part 225 and 
because sonic comnienters made only 
general comments on the proposed 
regulations which were not directed by 
the commenter to any specific part. 

proposed regulations are unsatisfactory 
because: (1) Of the effects of the 
proposed rules on existing leases and 
operating agreements: ( 2 )  inadequate 
time was provided for review of the 
proposed rules: (3)  t t e  proposed rules 
shoul2 be subject to a negotiated rule- 
making process among interested tribes. 
i dus t ry .  and the Bureau (of Indian 
Affairs); and (4) public hearings on the 
proposcd rulemaking shoultl tie held at  
locations convenient to the Indian 
tribes. 

(1) Several commenters stated that the 

Response: As set forth ir, introductory 
remarks (above). the Secretary reopened 
the period for comment on 25 CFR parts 
211 and 212 and public hearings have 
been held in Denver. Colorado and 
Albuquerque, New Mexico. Regulations 
at 25 CFR part 225 are treated as  final 
rulemaking because of the need for 
regulatory guidance for Indian mineral 
owners. industry, rcgiilatory authorities. 
and the public. Also, the chief concerns 
of commenters center on the proposed 
amendments to 25 CFR parts 211 and 
212: part 225 is clearly less 
controversial than the other two parts. 
Therefore, the Secretary has decided to 
proceed with final publication of 25 
CFR part 225. 
(2) One coinmenter indicates that the 

purpose of the proposed rulemaking is 
to make proposed regulations consistent 
with the regulations governing mineral 
leasing and development of Fedvral 
lands. The conimenter stated that 
mineral leasing and development on 
lndian lands are not sufficiently similar 
to mineral leasing on Federal lands to 
justify uniformity. 

Response: One of the Department's 
purposes in reformatting and chansing 
of the proposed rules is to make. when 
appropriate. these regulations consistent 
with the regulations governing mineral 
leasing and development of Federal 
lands (56 FR 58734). Appropriate 
consistency is desirable because many 
of the 0peratir.g and reclamation 
regulations of other offices and bureaus 
of the Department are especially 
applicable in the day-to-day 
nianagenicnt of the mineral estate on 
tribal and allotted Indian lands subject 
to mineral leasing and disposition under 
25 CFR parts 211 and 213. The 
commenter is correct in stating that 
where mineral leasing and development 
on Indian lands is dissimilar to leasing 
and development on Federal lands, 
different treatment is required of many 
issues. The consistency among the 
regulations of various offices and 
bureaus is de-emphasized in these 
regulations because the IMDA and these 
regulations provide the necessary 
latitude to adequately address the 
dissimilarities, and because the 
proposed 25 CFR parts 211 and 212 will 
now be issued as separate rules. 
(3) Several Alaska native corporatioris 

ask that a statement be made that lands 
conveyed pursuant to the Alaska Native 
Claims Settlement Act are not subject to 
25 CFR part 225. 

Response: The requested assurance 
that the proposed regulations, and/or 
regulations in fact, do not apply to lands 
conveyed pursuant to the Alaska Native 
Claims Settlement Act is contained in 
25 U.S.C. 5 2101 and 2102. Section 

225.1 ir changed to emphasize that 25 
CFR part 225 is applicable only to lands 
that are held in trust by the United 
States or are subject to a rcstriction 
against alienation imposed by the 
United States. 

(4) Numerous commenters are 
generally concerned about the effect of 
the proposed rules on (1) fixbd royalty 
rates more than 12% percent. ( 2 )  terms 
and conditions of existing leases and 
operating agreements. (3) the imposition 
of arbitrary acreage limits on mineral 
leases, and (4) data gained under permit 
deemed by operators to be privileged 
and proprietary. 

concerns of commenters pertain to the 
proposed 25 CFR parts 211 and 212 and 
not to part 225. and will be addressed 
at the time of proposed or final 
rulemaking for 25 CFR parts 211 and 
212. The terms and conditions of 
existing leases and operating agreements 
are unaffected by part 225. unless the 
leases or agreements are renegotiated to 
become minerals agreements. Other 
concerns are negotiable among 
principals within the framework of a 
minerals agreement and at the time a 
minerals agreement is considered. 
(5) One commenter objects to the 

language of S 225.1(a) as proposed 
which states: 
as part of this greater flexibility. the tribe 
bears the responsibility for any business risks 
which may be inherent in the agreement. I f  
the Secretary approves an agreement * *. 

and urged that the language of the 
authorizing statute be retained in 
regulation to ensure that Congressional 
intent is honored. 

Response: The language of 5 225.1(a) 
is changed in final rulemaking to read: 
as part of this grenter flexibility. where the 
Secretary has approved a minerals agreement 
in compliance with tho provisions of 25 
U.S.C. Chap. 23 and any other applicable 
provision of law. the United States shall not 
be liable for *. 
in keeping with the language of 25 
U.S.C. 2103Ic). 
(6) One commenter states that the 

language of S 225.1(b) shouid more 
specifically state that existing minerals 
agreements are subject to new 
regulations except for minerals 
agreement terms concerning duration of 
the minerals agreement. the rate of 
royalty or financial consideration. 
rental. or acreage unless agreed to by all 
parties to the minerals agreement. 
Another coninienter stales that the 
provision in 225.1(b) that new 
regulations not affect certain provisions 
of existing minerals agreements is n i d i  
too broad and iinnecossiiry: that 
regulations affecting operations and 

Response: Most of the general 
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becoming effective after lease approval 
will impact lease duration, and further 
conipares the provision in the new 
regula!ions to those provisions found in 
the comnientcr’s standard lease form: 
and requests that 225.1(b) be 
withdrawn. 

Hesponse: Section 225.1(b) is 
specifically intended to clarify that 
these neiv regulations. and any future 
amendments to these regulations, apply 
to existing minerals agreements except 
as to certain key provisions in the 
minerals agreement, unless the parties 
agree to retroactive effect of these neiv 
regulations on these key provisions. The 
Secretary retains authority to implement 
or aniend and then apply regulations 
which are deemed necessary to protect 
the Indian mineral owners and the trust 
rcsourcc. Tharefore. no changes i n  
response to these comments were 
tieenied r?xessary. 
[7) One commenter is of the opinion 

that S 225.1(c) duplicated S!j 225.4 
through 225.6 and asked that S 225.1(c) 
be amended to clarify that the cited 
regulations do not apply i f  specificallv 
stated otherwise in B minerals 
agreement. Another comnienter asked 
that the supplemental regulations of 
S s  225.4 through 225.6 be subordinated 
in S 225.1(c) i f  incclnsistent with the 
terms of minerals agreements. Other 
commenters ask that paragraphs at 
$ 225.l(c) and 225.1(d) allow minerals 
agrcenient provisions inconsistent with 
regulations and that S 225.1(c) allow 
principals to minerals agreeinents to 
exempt themselves from regulation by 
the Bureau of Land Managenient or the 
Minerals Managemenf Service. 

Response: Sections 225.1(c) and 225.6 
are amended to allow the parties greater 
floxibility in determining how the 
functions covered in the Minerals 
Managenient Service regulations should 
be handled in their minerals 
agreements. However. no such 
flexibility can be provided concerning 
the actual minerals operations 
procedures governed by othar 
applicable regulations not expressly 
inconsistent with this part. 

(8) Two commenters slate that 
225.1(d) does not sufficiently 

recognize the rcgulato:~ authority of the 
tribe anti applicability of tribal laws and 
regulations. 

specifically rccognizcs the lawful 
governniental authority of Indian tribes 
to regulate the conduct of persons and 
\~usinesses within their territorial 
jurisdiction. No additional changes to 
$225.1 ((I) were deemcd necessary. 

(9) Several commonlm object to the 
definition of “agreement” ( S  225.3) and 
suggest changas ranging f rom (1) tha 

Response: Section 225.1(d) 

inclusion of negotiated agreements 
under authority other than the IMDA to 
(2) the exclusion of contracts entered 
into under other available regulations. 
One commenter suggests that the word 
“lease” be deleted from the definition of 
an agreement to avoid confusion with 
standard leases. One commenter 
suggested that the definition should be 
that of a “minerals agreement” and not 
just that of an “agreement.” 

Response: The definition of a 
minerals agreement is retained in the 
final rule under the dofinition of a 
“minerals agreement.” and the 
dennition of “agreement” deleted from 
the final rule. The definition of 
“minerals agreement” is carried over 
from statute (25 U.S.C. 2102) and can 
include a mineral lease if so negotiated 
by the principals. Therefore the word 
“lease” is retained in the definition of 
“minerals agreement.” with the 
clarification that existing leases and 
leasing options available under the Act 
of May 11.1938 or the Act of March 3. 
1909 are not included when “lease” is 
used in the definition of a “minerals 
agreement” in the final rule. 
(10) One conimenter suggests that 

“coal” be defined because it is 
referenced in royalty considerations in 
25 CFR part 211 as proposed. 

Ijesponse: The definition in final 
rulemaking of “minerals” is changed to 
be more inclusive and now includes 
coal and lignite of all ranks as well as 
all hydrocarbons. Also included are all 
other minerals such that any mineral or 
mineral fuel however categorized is a 
proper subject of minerals agreements. 
For example. peat, variously categorized 
as a soil conditioner, fertilizer. mineral 
fuel. and:or hydrocarbon is specifically 
iiicluded in definition as a mineral 
because it is a non-metalliferous, energy 
mineral and a non-metalliferous, non- 
energ mineral. 

( I l f T w o  commenters are of the 
opinion that coal-bed methane should 
be excluded from the definition of a 
“gas” and one would exclude 
substances found as constituent parts of 
other minerals. 

Response: The issues raised by 
commenters are currently being 
litigated. The definition of “gas” in 
these regulations is consistent with the 
position the Department of the Interior 
has taken in litigation and should not be 
taken as affecting any existing minerals 
agreement or lease or any pending 
litigation. I f  necessary. distinction 
among gases of var\ous origin or 
association may be made by the use of 
suitable modifiers (e+ coal-bed 
methane, natural gas, or carbon-dioxide 
gas) during negotiation of minerals 
agreements by principals. 

(12) One commenter suggests that the 
definition of “gas” should also specify 
the moanins of “ordinary tcmperoture 
and pressure conditions” bccause of 
perceived differences in ordinary 
temperature and pressure in subsurface 
contrasted with ordinary temperature 
and pressure at land surface. 

Response: Ordinary temperature and 
pressure generally means near room 
temperature and about one atmosphere 
pressure as commonly used in the 
calculation of and the handling of gases 
and in specified standards for the 
determination of quantities of materials. 
The specification of a standard, if 
required, should be included at the time 
of preparation of the minerals 
agreement. 

(13) One group of commenters 
concerned with the definition of “in the 
best interest of the Indian mineral 
owner” suggest that the BIA restrict its 
review to an examination of those 
factors delineated in the IMDA. Another 
group of comnienters request that the 
definition be amended to state that the 
BIA shall consider any factor relevant to 
the best interests of the Indian mineral 
owner. 

Response: The IMDA provides that 
the Secretary shall consider. “among 
other things.” those factors listed and 
thus the Secretary may consider factors 
not specifically delineated. The factors 
considered can only be those perceived 
to be relevant at the time of approval or 
disapproval of the miiierals agreement 
and not those unknown factors judged 
relevant in retrospect. The definiticn is 
changed in final rulemaking to provide 
that in making a best interest 
determination the Secretary shall 
consider any relevant factor. 

(14) One commenter states that the 
definition of “Indian lands” should be 
changed to “Indian mineral lands” and 
that the interest owned in lands or 
minerals should be restricted to the 
interest owned in minerals. Another 
commenter states that the definition of 
Indian lands has surfaced mysteriously 
without explanation. may be in conflict 
with regulatory programs administered 
by other agencies, and that the BIA 
should withdraw the current proposal 
and consult with the Office of Surface 
Mining and Reclamation and 
Enforcement prior to initiating any 
future rulemaking activities on this 
issue. 

Response: The definition of Indian 
lands is necessary because the IMDA 
defines an Indian and an Indian tribe in 
ternis of land ownership without respect 
to whether the land is deemed mineral 
or non-mineral. The definition is further 
clari fied by tlefi 11 i ng “lnd ia n ni i nerii 1 
owiier*’ and “Indian s u  rhcc owncr. ” 
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(15)  A coninicnter suggests that the 
definition of "lessor" be expanded to 
include one who is negotiating for or 
who has entered ;**to a minerals 
agrccnicnt . 

Response: This dofinition has been 
deleted froni the list of definitions 
because the word "lessor" is not used in 
the final rulemaking. 

(16) One cornrncntcr states that the 
inclusion of sand and gravel in the 
definition of "niiwrals" is beyond the 
stattitory langu. oc of the IMDA and 
there is no basis in statute for inclusion 
of the common materials listed i n  the 
definition of "minerals." 

reference is made to exploration for. or 
extraction. processing, or other 
davelopnicnt of other energy or non- 
energy mineral resources in which such 
Indian tribe owns a beneficial or 
restricted interest; a reference which 
indudes mineral resources consisting of 
the common varieties of minerals. For 
purposes of clarity of definition several 
examples of common and/or uncommon 
varieties of minerals and mineral 
agcygates arc listed to illustrate that all 
minerals and mineral resources on 
Indian lands are subject to disposition 
by minerals agreements. Therefore, the 
definition is unchanged in final 
rulemaking. 

(17) Two coninienters object to the 
t:xclusion of nisterials from the 
definition of mining based on the type 
anti volunio of material cor.sidered for 
extraction. 

ilesponse: Common varicti.?s of 
mineral resources extracted in s2ia11 
amounts were excluded from the 
definition of mining. because the 
purpose of such extraction is often for 
local and/or tribal use. The 
Department's full  regulatory program 
was not thought necessary for such 
minimal operations. Permits for these 
sniall operations are reviorved and 
approveti at the local Superintondent's 
level. The Indian niincral owner still 
retains the option of disposing of such 
mineral resources in whatever types and 
quantities specified by minerals 
agrcernent. if so desired. 
(18) One commenter points out that 

the definitions of "oil" and "gas" are at 
odds with the definitions used by the 
Minerals Management Service and 
suggests that the definitions of the two 
Federal agencies should be more 
compatible. 

Ilesponse: Definitions of "oil" and 
"gas" at S 225.3 arc reasonably in accord 
with the definitions used by the Bureau 
of Land Management in thc 
managemcmt of mineral leasing and 
production. Tho Minerals Managenient 
Service definition is niore closely tied to 

Response: At 25 U.S.C. 2102(a) 

measurement and royalty concerns. In 
those instances where differenccs in the 
definitions threaten to confuse issues. 
the provisions of the minerals 
agreement should spccifically address 
the problems of concern to the parties. 

"paying quantities" should be defined 
in regulation because many elements of 
the regulations in force turn on such 
definiticn. 

Response: Although "paying 
quantities" may ultimately be defined in 
25 CFR parts 211 and 212. in the context 
of a minerals agreement such a 
definition, if deemed necessary by the 
parties. is properly the subject of 
negotiation and should be included in 
the minerals agreement. Therefore. the 
definition is not included in 25 CFR 
part 225. 

(20 )  One comnienter states that the 
definition of "tar sands" and its 
placement i n  the proposed regulations 
seems to limit developincnt t o  quarrying 
or mining and that the regulations 
should broaden the type of dcvelqvncnt 
covered by their terms. 

Ilesponse: The definition of " tar  
sands" is deleted and the definition of 
"minerals" broadened to include ell 
hydrocarbons, solid minerals. or other 
energy or nonenergy minerals 
(including tar sands) without exception 
as properly subject to disposition by 
minerals agreement regardless of 
method of cxtraction. 

additional section i n  the regulation be 
included after 5 s  225.4 through 225.6 
advising that Indian mineral owners 
n a y  have also enacted laws and 
reguhtions which apply to many of the 
activiti?s concurrently govcrned by 
Federal agencies. and that explicit 
mention c;f the Government's trust 
responsibility to Indians be included in 
the proposed regulations. 

Response: Provision in the regulation 
for the laws and regulations of the 
Indian niincral owncrs is made at 
S 225.1(d) and further at $ 5  225.21(b)(4) 
and 225.2l(b)(8). The trust 
responsibility is acknowledged at 
5 225. I [a). 

that  although referenced. i t  should be 
specifically stated in S 225.6 that the 
regulations of the Minerals Management 
Service apply to the calculation of 
royalty values. 

ilesponse: The incorporation tiy 
reference of tho authority and 
responsibility of the Minerals 
Management Service is sufficient to 
bring to bear the MMS regulations 
applicable to tho calculation of royalty 
values. The parties may specify in the 
minerals sgrccmcnt that an nltcrnativo 

(19) One commcnter states that 

(21) One commentcr suggests that an 

( 2 2 )  One commenter is of the opinion 

method be used to calculate value for 
royalty urposcs. 
(23) 8 n e  comnienter states that the 

word "trust" needs to be included in  
5 225.20(b) together with the rcfcrcnco 
to the restricted interest. Another 
conimenter suggests that the mineral 
lands and not the mineral resources bo 
included under the authority to 
con tract. 

to contain the same terminology as the 
IMDA which applies to mineral 
resources in which the Indian mineral 
owner owns a "beneficial or restrictrd 
interest ." 

(24) Three commenters express their 
dissatisfaction with proposed 
5 225.21(a) which stipulates that upon 
the request of an Indian mineral owner 
advice, assistance and information be 
provided during the minerals agreement 
negotiation process to the extent of 
available resources. Commentcrs further 
state that the Department is obligated to 
have resources available to provide 
adequate technical and financial 
onalyses and also state that availability 
(sic) of funds should be an excuse for 
not providing technical assistance only 
i f  the regiilations require the Secretary 
periodically to dctmnine the lcvel of 
funding needed, report that iiced to 
Congross. and seck fu~iding adequate to 
meet the established needs. 

Response: The obligation of the 
Secretary to ensure that upon request of 
an Indian tribe or individual Indian, 
such tribe or individual shall have 
available advice, assistance. and 
information during the negotiation of a 
minerals agreement is. in the IMDA, 
expressly conditioned on the extent of 
the Secretary's avoilable resources (25  
U.S.C. 2106). The future resource needs 
of the Secretary in the discharge of thc 
trust responsibility and in determining 
i f  minerals agreements arc in the best 
interests of the Indian mineral owners 
arc routinely decided in tho budget 
process as sct forth in the governing BIA 
manuals and procedures. In the budget 
process the anticipated future resource 
needs arc estimated based on current 
nnd past experience of the BIA. 
Therefore, 5 225.21(a) reniains 
unchanged. 

(25 )  One commenter prefers that the 
listing in 225.21 be deleted and that 
the tribe decide what should or should 
not appear in a minerals agreement 
becaiise i t  is felt that the listed 
provisions would lead to BIA 
requirements. 

Response:Thc listing. which is not 
intendcd to be all- inclusive. of  
provisions which, i f  applicable. shall be 
addrossed consists of those items which 
tho Sccrctory fcels should I)(! included 

Response: Section 225.20 is rewritten 
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in a minerals agreement (or most any 
business-likL. agreement dealing with 
minerals) such that the minerals 
agreenicnt can be approved by the 
Secretary bearing in mind the 
Secretary's trust responsibility and 
determination of the best interest of the 
Indian mineral owner. Further. some of 
the provisions. i f  not addressed. allow 
regulation by dcfaillt uilder rules 
presently in place anti functional. For 
example. issues of (1) valuation of 
mineral product. (2) manner of 
payments. (3) accounting procedures. 
and (4) auditing procedures i f  not 
atidressed in a niinerals agreement. 
subsequently approved by the Secretary. 
will by default be regulated untler the 
standard rules of 30 CFR chapter 11. 
subchapters A and C. 

(26 )  One conimcnter points out that 
there may lie additional provisions. not 
listed i n  S 225.21(b) as  proposed. which 
ought to IN addressed in minerals 
agreements: and that all provisions 
should be optional and at the discretion 
of the Indian mineral owner. 

Iksponse: Section 225.21(b) has been 
rewritten to inclutle provisions other 
than those listed and to make i t  clear 
that the parties to minerals agreements 
can  include protqisions not listed. 
However. the niinc!rals agreement must 
be sufficient in detail and completeness 
at the time of sut)niittal so that i t  can be 
approved by thci Secretary. 

( 2 7 )  One conirncnter ventures tha t  
where the tribe is the drcision maker or 
operator the listed elements 
(5 225.21[11)) of a minerals agrccrricnt 
would require the tribe to recite how i t  
intends to d o  business. and wishes to 
know if  this is the secretary's intent. 

Response: I t  is not tho intent of the 
Secretary to intrude into the business 
practices of the Indian niineral owner. I f  
;I t r i h  is cast as an operator and a 
minerals agrccnient is the required or 
c hoscn ins t ru merit of cond uct of 
businc!ss, then such minerals agreement 
niust be approved tiy tho Secretary. 
Under such conditions the tribe has 
recourse to 25 U.S.C. 2103(c). requiring 
the Department of the Interior to hold 
the terms anti conditions. among other 
things. of minerals agreements as 
privileged proprietary information of 
the affected fntlian or Indian tribe. 
(28) One coninionter states that 

$225.21(b) should be cxpandcti to 
pin po i n t w h i c:h ru  IC i n  regu Iat ion \v o 11 1 ti 
bc established as the governing rule Iiy 
dt:fault i f  a minerals agreenicnt is silent 
on a particular issue. espccially with 
regard to aspocts of operations. This 
spc i f i c  defaul t  listing would be u s e d  to 
clotermine i f  thc! Indian niinoral ownor 
slioultl riiq.ytiatc: a provision i n  thc 

minerals agreement different from the 
default rule. 

Response: Most Indian mineral 
owners negotiating or considering the 
ncgotiation of a minerals agreemerit 
have at least a modest familiarity with 
the operating regulations of the Federal 
agencies as identified in $5 225.4. 225.5. 
and 225.6. This familiarity. in addition 
to the advice. assistance. and 
information that can be provided by the 
Secretary during negotiations. and the 
independent legal and technical 
resources available to Indian mineral 
owners wil l  allow for informed analysis 
and consideration of provisions to be 
included in a minerals agreement. A 
default listing. although likely of 
considerable value. does not lend itself 
well to inclusion in the regulation. A 
default listing is more properly subject 
to inclusion in a BIA manual, and is 
presently being considered for inclusion 
i n  manuals in preparation. 

(29) Two commenters find the word 
"indemnifying" in S 225.21(b)(3) 
confusing and suggest change. 

Response: This section is rewritten to 
specify that in a minerals agreement a 
s t a tern cnt be made providing i ndemn i t y 
to the Indian mineral owner(s) and the 
LJnitcd States from all claims. liabilities 
and causes of action that may be made 
by persons not a party to the minerals 
agreement. 

(30) One coninientcr points out that 
there is no mention of mineral valuation 
in proposed 225.21(b) and suggests 
that mineral valuation be included. 

Response: The inclusion is made at 
S 225.21(b)(7) to include provisions 
establishing mineral valuation 
procedures. 

Ij 225.21(h)(10) would be more helpful i f  
the kinds of bonds to be Considered and 
the parties to be included were 
itemized. 

bonds to be considered and the amounts 
of bonds ( i f  not Statewide or 
Nationwide bonds) are negotiable in the 
minerals agreement. Section 
225.21(b)(10) is therefore unchanged in 
final rulemaking. However. 225.30 
provides guidance as to the bond 
security acceptable to the Secretary and 
also provides guidance as to minimal 
bonding requircnients in response to the 
provisions of a minerals agreement. 

(32) One commenter suggests that an  
addition be made at S 225.21(b)(21) to 
establish limitations. i f  any. on 
assignments of interest. 

Response: The suggested provision as  
to assignments at 5 225.21(b)(9) i s  
rtwritten to suggest that any limitations 
on the right to assign the minerals 

(31) One comnicnter suggests that 

Response: The kinds antl types of 

agreement be considered during the 
ne otiation of the minerals agreement. 

133) One commenter points out that 
proposed 5 225.21(d) is unclear in 
describing minerals agrccrnent handling 
after tribal pre aration and approval. 

Response: d e  regulations at 
225.21(d) are rewritten to clarify the 

handling of the minerals agreement after 
execution by the Indian mineral 
owner(s) and the prospective operator. 

(34) Several commenters believe that 
180 days (or 60 days after compliance. 
if required. with the National 
Environmental Policy Act of 1969) 
allowed for Secretarial approval or the 
disapproval of minerals agreements at 
5 225.22(a) is much too long and 
recommended allowable times of 30 to 
90 days for a proval or disapproval. 

Response: pt has been the experience 
of the Department that at times the full 
180 days is required for the review and 
decision process to run its course partly 
because of the need to prepare and 
provide to the Indian min:rals owners 
written findings forming the basis of 
Secretarial intent to approve or 
disapprove a minerals agreement. 
Therefore. the full time interval allowed 
in the IMDA (25 U.S.C. 2103(a)) is 
retained in final rulemaking. 

(35) One commenter urges that 
minerals agreements presented to the 
Secretary as fully negotiated shall be 
approved if determined to be in 
compliance with the law. Another 
commenter suggests that the only basis 
for disapproval be that the minerals 
agreement is not in the best economic 
interest of the tribe. 

responsibilities of the Secretary in the 
approval process. including, among 
other things, the factors to be 
considered, the extent of required study, 
and the prior notice of proposed 
findings. are specifically set forth in the 
IMDA (25 U.S.C. 2103) and elsewhere. 
Therefore, the Secretary must and will 
approve or disapprove minerals 
agreements in compliance with existing 
laws and regulations, which allow the 
Secretary the discretion to weigh 
relevant factors and require the 
Secretary to make. on the basis of the 
Secretary's judgement. a best interest 
determination. 

(36) One commcntcr states that the 
regulations should specify that the time 
allowed for Secretarial approval or 
disapproval of a minerals agreenicnt 
should begin at the time of first 
submittal of a minerals agreement for 
approval. 

llssponse: The time schedule for 
Secretarial approval or disapproval of a 
minerals agreement liegins when the 
minerals agrccnient is first submitted for 

Response: The duties and 
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approval to the Secrctary or the 
Socretary's dcsignce. usually the 
i i  p propria to S 11 pcr i n t cnt lcti t , or in t lie 
;it)sence of a Sul)[!rinteiitlent. thc Area 
Di r c c t  or. 

5 225.22(\)) tie rtwritten to rcqiiire the 
Socretary to call a meeting of interested 
1) ar t  i o s  to add ress the co ncc r n s the  
Sricrctary n-.ry have atiout a minerals 
agroenicmt. and so facilitatc: any 
riecessary amendnicnts to the minerals 
;igreenient. Another conimenter 
suggcstcxt t h a t  the word "lossor" tic 
siit)stitutc?tf for tho words "aff(?ctcd 
I ti t i  i  a n m i  nera I ow iiers . ' * 

Resporise: The ncgotiatioii of a 
niincmls agrccmcnt is coriiplntod by the 
111 d inn 111 i  ncra I o ~ v i i c  r( s ) a nd the 
prospect i vi :  o pera t or( s) 1) rior to 
sutiniission of the rriincrnls egrcenient 
for ;ipproval. The Sncretary participates 
in the negotiiition of ii mincrals 
agroorncint o n l v  at t h c !  rcqiicst of the 
Indian Inincrai owner rind only to the 
cxtcnt of giving advice. assistanco, and 
iiiforniation to the Indian iiiiiieral owner 
(25 LJ.S.C. 2106) during thc negotiation. 
Tho IMDA provides that the Secretary is 
to give the Indian mineral owner written 
findings forming the basis of the 
Scc:rc!tary's intent to approvo or 
disapprove a niincrals agrc!ernttnt. The 
writ t c:n findings CAI I  includo 
rc:co~ii~tiondatio~is for changes in the 
111 i i i c  r it Is agrccnic n t s . Thc st? writ tc n 
findings s w v c  the same piirposc a s  tho 
mwting suggostt:d by the c o 1 r i i i i ~ : l i t c r .  
'T'hc words "nffitc:tctl Inclinri Ininoral 
o\\'ii(:rs" a r c  rc?tainc:d in final 
rulciiiakiiig titx:;iiisc: not a11 riiinctriils 
agrcerncmts will I)(: in tlic fori11 o f n  
"l(!ast!. * *  

(38) Onc c o n i i i i o n t ( : r  siiggcsts that 
propciseil S 225.22(ti) tic c:h;ingtxl to 
;igroe with 
prc:piiriition of i i i i  c:c:orioniic: asswsriiciit 

(3  7) A ( :o i i i i i i entcr  siiggc?s ts t hat 

2 2 5 . 2 3  in that ttic 

2 2 5.23. 
( 3 < , )  Oiie (:oi i ini i :I i t ( :r  intlic:;itt?s thiit t he  

proposwl tj 225.22((:) c:ontiiins c:onfiisiiig 
I i i  nguago i n t t i  (I ( Ic!scri p I ion of h i t  rid 1 i  ng 
ni intirals ;igroc:riionts in t h c !  wont 
disapproval is lieiiig c:oiisitl(:rc:tl. 

IiciporTsc: I'arngraphs 225.22((:) and 
225.22(0 i i r c  rcwrittcn and thc! 
di!fi nit i 011s of " Assisti1 11 t S(!c:ri!t;iry" i l l i d  
"!%(:rctary" arc c;h;ingc:cl at Ej 225.3 to 

'h "hsistarit S(x;ri!tiiry" of proposed 
rulcniiiking is now titlt!tl ;IS thc: 
" Assistant Scc:rctiiry-lnd i;i t i  A ffai rs" 
sp(x:ific:;illy tl i:finc:tl  to rc:c:ognizct the 
s ta t i i to ry  iiiithc~rity o f  thi! Assistiitit 
Si!(:ri!t~iry-lii(li~iIi Affairs to tlisiipprtwo 
rriirior;ils ;igri!wiicii ts tvli(!n s o  d c l c p i t d  
t)y thc S:x:rctary. 

rernovc t h c !  c:onfiisiori in tlii: rogitl ;I t '  1011. 

(40) One coninientcr advocatcs that 
proposc~l rulemaking tie rwised to 
provitic that .  et the request of the tribe, 
the Secretary must contract with the 
tribe. or nn intlcpendent consultant 
selected by the tribe and approved by 
the Secrctary. to prepare necessary 
economic and geologic evaluations and 
assessments. 

Response: The econoniic assessment 
must be prepared and made available to 
the Indian mineral owner during the 
180-day approval period available to the 
Secretary and is tlesigncd to ensure that 
the  Secretary adcqi~ately considers the 
potential economic return to the tribe 
from a negotiated minerals agreement. 
The conclusions contained in an 
economic assessment may w e l l  be based 
upon or incliidc more elaborate 
economic and geologic evaluations 
completed through previous contracting 
by  the Secretary and/or the tribe. The 
tinie available during the approval 
period is insufficient to permit elaborate 
studies. evaluations. contracting antl 
sut)contracting. transfers antl 
disbiirscnicnts of funds. anti detailed 
studies of alternatives arising or which 
could arise from the consideration of a 
minerals agreement for approval. The 
contracting processes and evaluations 
cn v isioned by the coni men t er ordi nari 1 y 
would tie completed and availatilc prior 
to the commenccnicnt of the approval 
procxss and should be conipleted and  
aviiilable prior to or during the 
negotiation of a niinc!rals iigrcenient. 
Such contracting tloas occur under 
sopar;ite authority and is not properly 
part of these regulations dealing with 
minerals agrc:cnicnts for development of 
mi nnral resources. 

deference t)e given to t r i h l  conclusions 
tinsix1 on export analysis rather than an 
(x:otioiiiic nsscssnient prc:pared b y  the 
Secwt ary . 

Ilesporise: The Secretary will give 
appropriate weight and tlcference to all 
tribal conclusions a n d  expert analysis 
availat)lt! at tho time of preparation of 
the (:conoiiiic ;issessnieiit. 
(42) Chic! (:oiiiineiiter opposes the 

provisions o f  proposed S 225.23 because 
thcy wvould cause too much tlclay in the 
leasing process. 

flrsponsc: The prc!p;iration of t h c !  
c(:oiionijc iissoss~n~!~i t rnirst tie 
( : o ~ i i  p I e t a d  within the 1 8 0-d a y I i  me 
pcriotl ;illowc:d for t h e  approval or 
disapproval of niineriils iigrccnit!n t s and 
thcrcfore will not delay the approval 
p roco 
(43) One comnicnter would like the 

rcgirl;itiotis to sp(!c:ific;illy state  that  i i i i  

~ ! ~ : O l l O l l l i C  iISSI!SSIIlCIl~ (s  225.23) W i l l  
inc;lutlc a rcvicrv of w h c t l i c r .  i n  tfw 
S(!c:rctnry's viow. the ininorals 

(41) One c~nimcnter  prefers that 

agreement is likely to result in a 
profitatile operation ovor tiiiie. 

Response: At 2 5  U.S.C. 2103(b) tho 
Secretary is obligated to consider the 
potential econoniic return to the tritie 
(Indian mineral owner). The cconomjc 
asscssnient is unlikely to contain an 
estimate of the likelihood of the 
profitability of an enterprise unless 
extensive and detailed information 
gathering and analysis bearing upon the 
profitability question has been 
completed prior to submittal of t he  
minerals agreement for approval. In 
many instances, tho information upori 
which to base a profitability estimate. 
especially for a specific operator. is not 
available or does not exist. 
(44) One commenter suggests that 

proposed 5 225.23(b) should be limited 
to minerals agreements that establish a 
royalty rate and not to other egrcements 
that depend on the existence of such 
royalty agrecrncnts in order to be 
effective (operating agreements or 
farm ou t s) . 
the operator and a third party are riot 
affected by the IMDA or these 
regulations iinlcss by provision within 
the approved minerals agreement or 
unless such side agreement constitutes 
an amendment. modification. or 
supplement to the minerals agreenieiit 
(See 5 225.28.) in  which case the 
amendment, modification, or 
supplement must be approved in 
writing by all parties as  well as  the 
Secretary. 
(45) Two commenters state that 

proposed S 225.23(c) should be 
ninetided to delete the last words "when 
such a comparison can be readily 
made." 

"readily" has been changed to 
"reasonably." Depending upon the 
mi ncra 1 corn m oti i t y a r i d  pro visions of 
the minerals agreement such 
comparisons can, at tinies. not be 
reasonably mado. Oil and gas leasing is 
widespread and frequently done b y  
competitive bidding antl the results arc! 
widely and completely reported. thus 
there may lie information availatile to 
niake such a comparison. Howewr. in 
tho case of a minerals agrccmcnt 
involving. for example. a tieposit of 
single purpose chiy subject IO spccjal 
processing end rnnrkcting t iv  i i  singli! 
opwator antl supplicr thcrc may be 
iiisufficicnt or cvcn an at)saiic:o of 
competitive bitltling. or other 
information. upon which to niako a 
(:om parison. 

that proccdurcs a p p m n t  Iv 
c:oritornplatccf Iiy 5 225.z:i(cj rc!floc:l tho 
gc!nc!rnl pract ic:c wit hi 11 tho  11 tir(:iiu t hiit 

Response: Side agreements between 

Response: In S 225.23(c) the word 

(46) On(! coIniiii!ntcr is of tho opiniori 
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any geologic. economic or other 
technical analyses are performed by the 
Secretary, if at all. only after a minerals 
agreement has been negotiated; that this 
practice puts the cart before the horse; 
that technical evaluation work needs to 
be completed before the tribe begins 
negotiations (i.e.. minerals inventories. 
seismic and geologic data analysis, 
production and revenue projections, 
etc.); that the Department's lack of 
conimitmcnt to perform adequate 
technical evaluations. is evidenced by 
the proposed FY 1993 budget for the 
BIA Division of Energy and Mineral 
Kesources; that, that proposal eliminates 
all funding for mineral assessment and 
special project grants to the tribes; that 
those funds have been used in the past 
to conduct the technical analyses which 
are essential for adequate negotiations 
by the tribes nnd adequate review by tho 
Department; that these regulations 
should be amended to strengthen the 
availability of technical assistanre to tho 
tribes at the beginning of the negotiation 
process. and not rely on Secretarial 
rcvicws after the negotiations are 
completed; and that this approach 
would enhance the negotiating position 
of the tribes and further full tribal self- 
determination in mineral development. 

Response: Sound business practices 
indicate that the detailed econoniic and 
technical analysis and evaluation 
should precede the submittal for 
approval of a minerals agreement by an 
Indian mineral owner. Such procedures 
aid both i n  ncgotiation of the minerals 
agreement and in  the preparation of the 
economic assessment. As previously 
stated (abov7l the 180-day time interval 
during wb' :h 1iie economic assessment 
must be a ,.. Iilctcd, effectively prevents 
claborr: 7 1. 3r time-consuming 
analysi. ' 1 iluation for inclusion in 
the econl I ;sessment. Technical 
ossistancl ..' 1 1  o Indian mineral owners 
is addressel. J, $225.21(a). Section 
225.23(c) is laft unchanged. 
(47) One conmienter states that 

s 225.24 as  proposed requires 
environmental surdcys prior to approval 
of the minerals agreement and anothcr 
states that a cultural resources survey 
could be delayed until tho 
commenccnient of operations and 
should bo liniitod to the area disturbed 
by operations. 

comply with the National 
Environmental Policy Act o f  1969 and 
any other rt:quircment of Federal law 
prior to the approval of a minerals 
agreement (25 U.S.C. 2103(a)). I f  the 
issuancc! of a minerals agreement does 
not have B significant impact on the 
hunian environment, then the 
ngrccment  nay be approved without 

Nesponse: The Secretary is required to 

extcnsive environmental study. The 
section at proposed 5 225.24 merely sets 
forth the authority and procedure for 
required compliance. Environmental 
requirements after approval of a 
minerals agreement are unaffected by 
the pro osed rule. 

regulations should provide that the 
Bureau of Land Management have 
supervision of any required 
environmental surveys. 

responsible for compliance with the 
National Environmental Policy Act of 
1969 and all other applicable Federal 
law and as  such may delegate authority 
a s a p  ropriate. ' 
proposed 5 225.25 requires or prefers 
dispute resolution by arbitration or 
mediation. 

Response: Change is mado in final 
rulemaking to clarify that the minerals 
agreement shall provide for resolution 
of disputes and that the Secretary has a 
trust obligation to the Indian mineral 
owner(s). The specific mechanism is 
subject to ncgotiation among principals 
to minerals agreements. 

(50) One commenter states there 
should be no requirement for provision 
for a dispute resolution mechanism in 
minerals agreements. 

disapproving a minerals agreement the 
Secretary is required to consider. among 
other things, provisions for resolving 
disputes that may arise between the 
parties to the minerals agreement (25 
U.S.C. 2103(b)). 
(51) Several commenters express 

concern about the right of the Secretary 
to preempt the dispute resolution 
mechanism. the purpose of preemption. 
and lack of explanation of how such 
preemption shall take effect and what 
the effect of such reemption will be. 

Response: The lecretary ' s  trust 
responsibility. an obligation reaffirmed 
at 25 U.S.C. 2103(e). leads to the 
inclusion of $5 225.36 and 225.37 in the 
regulations. Although the dispute 
resolution provision to be included in 
the minerals agreement will provide the 
forum in which the Indian mineral 
owner and the operator can resolve any 
disputes that arise, SS 225.36 and 225.37 
provide the Secretary with the means to 
deal with any violations of the terms 
and conditions of the mincrals 
agreement. or applicable laws or 
regulations. that are not amenable to 
resolution through the forum chosen in 
the minerals agreement. Any action 
taken pursuant to S S  225. 36 and 225.37 
will beat the discretion of the Secretary. 
(52) One conimenter states that i t  is 

unclear in proposed regulation why the 

(48) 8 ne commenter states that the 

Response: The Secretary is 

(49ySeveral commenters state that the 

Response: In approving or 

Secretary is not made a party to the 
dis ute rcsolution mechanism. 

changed to delete the express 
prohibition on the Secretary being a 
party to the dispute resolution 
mechanism. However, the Secretary 
should not be made a party to tho 
mechanism given the overall intent of 
these regulations to grant more 
responsibility and flexibility to the 
Indian mineral owner. The Secretary 
retains a role in the protection of the 
rights of the Indian mineral owner 
under $5 225.36 and 225.37. 
(53) One commenter questions the 

appropriateness of audit standards. as 
set forth in proposed S 225.26. to all 
types of minin operations. 

Response: T k s  section is changed in 
final rulemaking to set forth standards 
applicable to all mineral operations 
taking place as a result of minerals 
agreements. 

(54) One commenter points out that 
the terminology in 5 225.26 used to 
describe those with payment obligations 
arising from a minerals agreement are 
inconsistent with definitions in 5 225.3. 

Response: The commenter is correct. 
however. the additional descriptives of 
payors are retained because any mineral 
commodity may be included in a 
minerals agreement and other Federal 
agencies variously describe in 
regulation such operators as payors. 
lessees. operators. ctc. 

address of the Minerals Management 
Service bo deleted at 5 225.27 because 
the address may be changed. 

Response: The commenter is correct 
in that the address may change in the 
future. Current language is retained in 
final rulemaking in an effort to make 
current regulations reflect current 
procedures. 
(56) One conimenter expresses 

concern that proposed S 225.28 is 
unwieldy, would be an impediment to 
successful development of Indian lands, 
and that amendments should be 
approved 30 days nfter submittal. 

Response: A minerals agreement or 
any amendment. modification, or 
supplement to a minerals agreement is 
subject to the approval of the Secretary 
(25 U.S.C. 2102(a)). In the discharge of 
the trust responsibility and in the best 
interest of the Indian mineral owner the 
Secretary cannot permit an approved 
minerals agreement to be substantially 
changed by an unapproved amendment, 
modification, or supplement to that 
minerals agreement. I'rovision is made 
in the final rulemaking for approval of 
nn anicndmcnt. motIifica!ion. or 
supplement separately providing that 
the underlying minerals agreement, as 

ILsponse: Section 225.25 has been 

(55) One commenter suggests that the 
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i i i i i  o i i d d ,  modi f ic t t l  , or s11 p p It: r i i  en t ctl 
iiic:c:ts thc critcria of approval at 
$ 225.22. 

(57) One c:onimontctr points out that 
only a prospective operator which is ;I 
cxirporiitiori should tiit  requirctd t o  
c:oriiply with proposed S 225.29(1))(2). 

Ilr!sporise: The nttcessary r:hangct is 
inado i n  final riilciiiaking. 
(58) One cornmiinter prefcrs that a 

sciction on l ion t ls  tio incliitled similar to 
t h i i t  in proposod 25 CFR part 21 1 :  antl 
that provision tic n) i id t t  to require bonds 
sp:(:i fical l y  di rttc:tc!d t o  t he protect  ion of 
tho sirrf;ic:e nsti~to as IWII iis t he  niin(~r:il 

tw tho Indian surfac:t! owiicr ilntl/or t h c t  
Indian mineral owmtr rathor than t l i c  
Swrittary or tho Durctaii. Also. thc!  
( :oni i i icntcr  suggi:sts that provisions 
pcrniitting tho us(! of St;itowidtt i i n d  

N;itionwide t)onds tie dclotcd froni tho 
proposed regulations and that provision 
txt nintle for tha ritquiritd ariiount o f  
tmnds to be inc:roasttd in iiny particiilar 
(:mi? at the discrc!tion of the Secrotary. 
after c:onsultation with ttic 1ntli;in 
rnincral owner or the Indian surface 
oiviicr; and thii! no tmnd tic c:ancoIIcd 
trithout the written approval of the 
Swrcttary. with concurrence o f  tho 
Indian mineral ownt!r or the Indian 
surface owner. 

Ilr.sponse: Tho r u k  at $ 225.30 is 
rcwr i t t c n  in  rocogn i t i on of t lict (:onc:c r n s 
of the coninientcr. The piirposit of 
$ 225.30 in final rulcniaking is to 
pro" i (It? t he ni i n i  ma 1 requ i r(tiiiitn t s fo r  
t h t t  Oontling (or cquivalciit siiroty) of 
opcmtors conducting minitr;il optrations 
011 Indian lands such that the Secretary 
rnny adcquiit(tly and timcly fulfill tho 
t r II s t ros p on s i  ti i I i  t y . Thc fin ii I 
clt:tcrnii~iatiori of tho kinds a n d  i!riiounts 
( i f  not Statewide or Nationwide tiontls) 
of t)onds is a provision of rniriernls 
agre(tincnts sul)jctc:t to nogotiation iiriit)ng 
Iiriiicipals to the minerals ;igrctenitrnt. 
'rho Soc:rotiiry remains tho payee in ;ill 
instancos in ordcr that tionds niay tic 
rcleiised or c:allod tinicily in siipport o f  
t h c t  trust rosponsit)ility. The Soc:rc:tary 
oncotir;igcs t h ( t  c:onsitlcrat ion of tionds 
;ind lmiding at the tiriie of agrmtnicnt at 
5 225.21(1i ) ( lO) .  

proposwl 5 225.31  should provitlo that 
t tic! M inera Is Ma Iiiig(tIIi(tI1 I Si:rvic:o 
pcr forrii accoii nt  i  ng . pa y in(!  n t 
nionitoring. ilntl auditing fuiictions 
i i n d o r  the Fcdi!r;il Oil antl Gas Royalty 
M;inagctment Act of 1982 whether o r  not 
paynients are nlitdt? to the Mincrals 
Man;igomcnt Sitrvico. or sonic  othor 
ii;iyte dcsignat et1 tiy t hct Indi;in ni inera I 
ownix iind approved tiy tlic Si:crot;iry, 
i 11 (:I ii (1 i  ng pri vii t i t  lo(: k tiox a r riingoni(tn t s 
with i i  tritw's tmiik. 

( 5 t O l I ? .  and th;11 the? pily!e be t lc  

(SO) OIIC (:oni1n(tntcr stiites tha t  

Response: Minerals Management 
Se rv i cc rcgu Iat io tis a \I p I i(:i1 \ I  lo t o  
iriitierals agrctorncnts arc cont;iined in 30 
CFR chapter II. subchapters A and C. 
and are incorporated in 25 CFR part 225 
Iiy rctfcritnco at $ 3  225.1(c) i i i i d  225.6. 
Valuation. method of payment. 
accoiin t i  ng. aut1 i  t i  ng and monitoring 
functions of the MMS are thus 
applicable unless the minerals 
agroctmcnt provides alternativcts as 
S 225.(1)(c) and $ 225.6 authorize. The 
Federal Oil and Gas Royalty 
Managonient Act of 1982 is concerned 
only ivith oil and gas and dotts not 
include solid minerals. 

t h c t  proposed rules the designation of 
method of payment should more 
propcrly he an agreement l)ctwctctn the 
lessor and the Secretary. 

Ilesponse: The section at $225.31 is 
rcwrittci? in final rulemaking to clarify 
the reg-ilation. The prospective operator 
arid the Indian mineral owner have the 
opportunity to negotiate the nianner of 
payment as set forth in tjs 225.21(b)(4) 
antl 225.21(t))(8). Time of payment shall 
lw in accordance with 30 CFR chapter 
11, subchapters A and C. 

(61) One coninienter points out tl i i j t  
iintlcr proposed tj 225.32(b) the operator 
is required to obtain drilling perniits 
liefore coninicncenicnt of operations and 
t)olicves that tho requirement for a 
drilling pcrriiit should be allowed to be 
waivotl tiy the parties to the niinerals 
agror?mcnt. 

rec:lamation rules and regulations of the 
Secretary governing the management of 
niinorals operations and rcclamntion on 
Indian lands arc applicatile to minerals 
agrcxnients. Therefore. drilling permits 
must tie sctcured from the proper 
authority before conimctncement of 
opwations, but the operating and 

iniation regulations ncod not tie 
writton separately antl in detail into 
(tach and every minerals agrcc!iIicnt at 
tho tirno thc minerals agreement is 
sutiniittotl to the Secretary for approval. 
Drttailotl operating a n d  reclamatioii 
rcqiiirernents will be part o f  tho 
approval proc:oss of oil and gas and 
niining operations. 

(62) One conimcntcr states that the 
regulation at 5 225.33 should define an 
assigniiient to include any instrument or 
ilgreement which cithcr makes a present 
c:onveyanc:e of an interest i n  the 
minerals or ohligates one party to 
convcty any interest in the minerals to 
anothcr party upon performance of 
son1 i: cond i t  ion. 

Resporise: Tho suggest ed de fini t ion 
raises the possibility that under some 
c:onditions i i  minerals agrctcmctnt could 
of itself lie i i n  assignment a n d  t h c t  

( G O )  One conimenter indicates that in 

Iksponss: The operating and 

Secretary would bo in the position of  
approving a minerals agreement 
conveying an intorest that rrould t)(> 
better c o ~ i v c y ~ d  by an instrumctrit 
commonly perceived to be a n  
assignintint, leaving thc undctrlying 
niinerals agreement intact. Assignments. 
including the rights and conditions of 
assignment. are a subject of negotiation 
in minerals agreements anti thc 
principiils arc encouraged to establish 
these rights and conditions at 
5s 225.21(b)(4) and 225.21(b)(9). 

(63) One conimenter states that the 
proposed section governing assignments 
should provide that no bond will be 
reloascd until an audit has been 
conducted which confirms that the 
party to tie released has paid the Indian 
mineral owner all amounts due untlor 
the minerals agreement. 

Response: Regulations at tj 225.33 
provide that bonds may be released 
upon siibmission of satisfactory bonds 
by the assignee, and a determination 
that the assignor has satisfied all 
accrued obligations. I t  is anticipated 
thiit something less than a final audit 
will be roquirctl to make the 
determination that all accrued 
oliligations have been satisfied. I f  an 
audit is desired. this item should be 
included in the minerals agreement. The 
proposed section is unchanged in final 
rulemaking. 

(64) One commenter proposes that 
proposed $ 225.33 be changed to state 
that an assignment of interest in a 
minerals agreement not be valid unless 
approved by the Indian mineral 
own cr ( s) . 

thus far approved by the Secretary 
contain provisions for approval of 
assignment(s) by the Indian mineral 
owncr(s). The inclusion of provisions 
which address approvals of assignments 
in niincrals agreements is encouragctl at 
S 225.21(b)(9).  The proposed change is 
not included in final rulemaking. 

(65) One commenter states that 
proposed S 225.33 requires the assignor 
to have satisfied all accrued obligations 
liefore the assignor's bond niay be 
released and suggests that the assignee 
lie allowed to seciire the assignor's 
oldigations with the assignee's bond. 

Response: Subject to approval. the 
assignee may assume and/or discharge 
(tiy execution of bond i f  appropriate) tho 
ohligations of the assignor. tiowcvor. thc 
accrued obligations must he satisfictd 
before the assignment will be approved. 

(66) A commenter believes that tho 
reqiiirernent of proposed $ 2 2 5 . 3 3  that 
the assignment lit! filed with the 
St:c:rnt;iry imrnatliati?lV aftctr tlii: 
ctxocution tiy all  parties inilioscs an 
onorotis tiiirdwi 011 the partics i l l i d  

Ilesponse: A l l  minerals agreernents 
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rccommcnds a roasonable time poriod, 
such a s  within 60 days after exccution, 
be allowod for filing. 

assignments of intorost be filed 
promptly because assignmonts can 
affoct tho payment and subsequent 
distribution of royalties to the Indian 
mineral owner. The proposed rule is 
changed to requiro the assignment to be 
filed with the Sccretary within five (5) 
workin days of exccution by all parties. 

(67) &e commonter points out that in  
proposed 5 21 1.28 tribal consent is not 
rcquircd for unitization unless tribal 
consent is roquired in the minerals 
agreement and suggosts amonding the 
proposed rcgulation to recognize that 
tribal consent can be requircd either by 
provisions in a minerals agreement or 
by tribal law. 

Response: Tho concerns of tho 
commentor arc valid. Howovor, tho 
question of tribal consent, as  well as all 
other issues relating to unitizing and 
communitizing of lands, should be 
specified in the minerals agrcemcnt. 
Tho Sccrctary encourages consideration 
of tho unitizing and cornniunitizing of 
lands at 5 225.21(b)(19). Specific 
rcquircments for the content, effect. and 
handling of unitization and 
communitization agreements are not 
includcd in thcsc rcgulations. 

(68) One commcnter states thoro 
should be sonic provision in proposed 
5 225.36 indicating that the Sccrctary’s 
authority to cancel a mincrols agrccmcnt 
is not exclusive and furthcr, that tho 
tribe should havo indcpcndent authority 
to bring action in  a court of compctcnt 
jurisdiction for canccllation of a 
minerals agrccmcnt if adequate grounds 
exist under applicable law. 

Response: Untlcr thcsc rcgulations the 
Sccrctary has the cxclusivc right of 
canccllation by virtue of the solo right 
of approval of a minerals agrccmcnt. 
Thcrcforo, thc Secretary retains the right 
to cancel a mincrals agrccmcnt in the 
frice of a violation of thc provisions of 
the minerals agrccmcnt or any 
applicable law, regulation, or order. 
Thero is no  impairment of the 
independent authority of an Indian 
mineral owncr to bring an action in a 
court of compctcnt jurisdiction for 
canccllation of a minerals agracmcnt if  
adcquatc grounds exist under applicablo 
law. 

(69) Ono conimcntcr bclicvcs that tho 
words “5 days” should bc changcd to 
“seven (7) days” at proposed 
§ 225.36[c). 

Response:Thc languagc is changcti in 
final rulemaking to read “fivo (5) 
working days.” 

(70) One canimentcr states that in 
proposud 5 225.38 there is no right to a 

Response: The Socretary requires that 

hoaring before the lease may be 
canceled, that only written responses 
are allowod. and that the right to a 
hearing should be restored. 

Response: Rights to hearings andlor 
dispute rosolution may be contained in  
the provisions of minerals agroomcnts. 
Further, the rights of the operator under 
25 CFR part 2 (see 5 225.38) are not 
abridged. The suggested provisions are 
not incorporated at 5 225.36. 

(71) One commenter suggests that the 
word “issue” at proposed 5 225.36(a)(1) 
be changed to “serve.” 

Response: The rcgulations at 
proposed 55 225.36(a) and 225.36(b) are 
clarified by rcordering sentences to 
separate minimal content of noticos 
clearly from the Sccretary’s authority to 
issue the notices. 

(72) One commentor indicates the 
words “permittea” or “lcssoo” at 
proposed 5 225.36(c) should be changod 
to “operator.” 

Response: These changes have been 
mado in final rulcmaking. 

(73) One commentor states that 
proposed 5 225.37 needs to be correctod 
such that thcro is no  limit to other 
remedies agreed to in  a minerals 
agrccmcnt. 

and made spccific to mincrals 
agreements. As now written the 
commentors suggestion is incorporated 
in final rulemaking. 

(74) One commentor states that in  the 
ovent an  Indian tribe is the operator, 
penalties set by 5 225.37 will be 
assessed against the tribc and asks tribes 
be exempted from imposition of the 
Secretary’s civil penaltics. 

Response: In the event the tribo is or 
becomes the operator and a minerals 
agrccmcnt is the chosen instrument of 
conducting mincrals opcrotions on 
Indian lands, thcn tho tribe andlor thoir 
dcsignatcd operator will bo subject to 
the rcgulations at 5 225.37. 

(75) One comrnenter states that filing 
fces under proposed 5 225.39 should not 
apply to assignments to the Indian 
mineral owner. 

Response: Tho concerns of the 
commentcr have been addrossed in the 
final rulemaking. Acquisition of an  
additional interest in  an existing 
minerals agrccmcnt by the Indian 
mineral owner will not carry the filing- 
fco requircmcnt, if provision for such 
acquisition is part of a minerals 
agrccmcnt approvcd by tho Secretary 
prior to thc acquisition. 
111. Conclusion 

Thc scope and purposo of this part is 
to implcmcnt rho IMDA which providcs 
Indian mineral owncrs greater flcxibility 
for the dcvcloprnont and sa10 of thoir 

Response: The rule has been rewritten 

mineral resources. The objective of the 
IMDA is lo permit Indian mineral 
ownors to enter into minorals 
agreomonts which give the Indian 
minoral owners more rcsponsibility in  
oversceing and grcatcr flcxibility in  
disposing of their mineral resources. 
Because of the wide range of minerals 
agreemcnts which Indian mineral 
owners and industry may negotiate, the 
Department has draftod regulations 
which (1) fully implement the statutory 
procedures proscribed for obtaining a 
minerals agreement for development of 
Indian minerals, (2) provide sufficicnt 
guidance to both Indian mineral owncrs 
and operators as  to what information 
will be required for the Secretary’s 
reviow of minerals agreements, and 
what type of criteria will be applied to 
the roview, and (3) specify how :he 
minorals agreement will be monitored 
by the Dcpartment to onsuro that the 
Indian mineral owner’s resourcos arc 
protected. Some of tho provisions in the 
regulations are applicable unlcss the 
parties to tho minerals sgrcernent 
specifically agreo otherwiso. Some of 
tho issues subject to 30 CFR chapter 11, 
subchaptors A and C are nogotiable by 
parties entering into a minerals 
agreement. Specifically, issues of: (1) 
Valuation‘of minoral product, (2) 
manner of payments, (3) accounting 
procedures, and (4) auditing procedures 
are negotiable such that both the Indian 
mineral owner and designees of the 
Socretary may initiate and complete 
audit invostigations and enforcement of 
negotiated minerals agreement 
provisions. Conversely, the operating 
regulations germane to minerals 
agreements undcr 43 CFR Groups 3100, 
3200,3400, and 3500 and 30 CFR part 
750 arc not negotiable. Thus, the 
rcgulations allow the parties groat 
frccdom to nogotiate many issuos and 
specify in the minerals agreement how 
thcy intend to addross theso issues. 
Specific regulatory provisions are 
mandatory only if applicablo. Howovor, 
most of tho soctions address issues 
which need to be addressod in  o 
mincrals agreomcnt. Although the 
Department would not intond to dictate 
tho terms of a minerals agrccment, it 
does believo that minerals agreements 
which fail to address important issucs 
and which may expose the Indian 
mincral owners to an unreasonable 
amot.int of risk may nccd to bo changcd 
prior to approval. 
Executive Order No. 12866 a n d  
Regulatory Flexibilily Act 

This rulo has bccn reviewed undcr 
Executive Ordcr 12866. In addition the 
Department of tho Interior has 
dctcrminod that this rule will not havo 
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a significant econoniic effect on a 
substantial nuniber of small entities 
under the Regulatory Flexibility Act (5 
1J.S.C. 601 el seq.). 

This final ruleniaking will have equal 
inipact on anyone desiring to engage in 
prospecting for or developing Indian- 
owned minerals, including oil and gas 
and geothermal resources. The 
promulgation of final rulemaking 
reduces the regulatory burden imposed 
on such persons in several instances. 
The final rulemaking will inrrcase the 
filing fee (from $10.00 to $75.00) which 
must accompany each minerals 
agreement or an assignnicnt thereof and 
is no different from the filing fees 
presently required when filing on 
Federal lands. This increase i s  neccssary 
to partially compensate the United 
States for its costs of processing those 
documents. but experience shows that 
this increase is not an amount that will 
discourage or prevent any small 
business from contracting to cngngi! in 
mineral devclopnicnt on Indian lands. 
This rule proniotcs economic growth by 
providing tribes and individual Indian 
mineral owners opportunity to negotiate 
minerals agreements which maximize 
their best economic interest and 
minimize any adverse environmental 
anti cultural inipact and at the same 
time enhance econoniic growth by 
allowing wise use of a portion of the 
National mineral reserve liase which 
might not be othcnvisc available. 
Executive Order No. 12612 

this rule docs not have significant 
fetfcralism effects. This rule supports 
the goals of E . O .  No. 1261 2 by 
cnhnncing self ticterinination among the 
I n t l  inn corn in 1111 i I ics by encoii ragi ng 
tribes to responsibly and indepen(lcntly 
achieve their personal. culttlrill, anti 
ocononiic objectives through fhcir own 
f!ffOrtS. 
Exrxxtive Vrdcr No. 12630 

In accordance with E.O.  12O:jO. the 
Department has dctcrmincti that this 
rule docs not have significant takings 
i in p I ica t ions. 
E.uccutive Order No. 12778 

The Dcpartrnc!nf has certified fo the 
Office of Management and Butlgct that 
these final regulations meet thc 
ii p 1) I i ca t )le s t a n tlii rcl s prov i ti (XI i n 
scctions 2(a) and 2(t,)(2) of Executive 
Ortior No. 12778. 
Ndionnl Eiirfiro:trlIe:Itn~ policy Act of 
1 SGB 

rilloninking arc for tho iiurpcisc of 
st rcarn lin i ng and u p i ; r  t i ng 

Thc Departnicnt has dctcrniincd that 

‘ r h  chat~gcs m t l t ?  I)y ttw final  

iniplemcntation of the IMDA. These 
rules constitute an administrative action 
and do not impact on the physical 
environment. The approval of minerals 
agreements will require compliance 
with the provisions of the National 
Environmental Policy Act of 1969, 
including public participation in 
compliance with the regulations of the 
Council on Environmental Quality. In 
analyzing the alternatives to the changes 
in the initially proposed rulemaking 
which were made. the Bureau of Indian 
Affairs considered the changes to be of 
such minor variation and degree that the 
impacts were deemed equal to or less 
than the changes made by the initially 
proposed rulemaking. The Department 
of the lnlerior has determined thcrcfore. 
that there will be no significant impact 
to the human environment. 
Papenvork RediiCtiOn Act of 1980 

of Management and Budget that the 
information Collection Requirements 
cnntaincd in Part 225 do not require 
review under the Paperwork Reduction 
Act (44 U.S.C. 3501 et seg.). 

List of Subjects in 25 CFR Part 225 
Geothermal energy, Indian-lands. 

Mineral resources. Mines. Oil and gas 
exploration, Reporting and 
recordkeeping requirements. 
Words of Issuance 

preamblc, part 225 of Title 25 chapter I 
of the Code of Federal Regulations is 
acidcd as set forth below. 

PART 225-011. A N D  GAS, 
GEOTHERMAL, A N D  SOLID MINERALS 
AGREEMENTS 

Subpart A-General 

SI!C. 

225.1 Purpose and scope. 
225.2 Information colloction. 
225.3 Definitions. 
225.4 Authority and responsibility of the 

Uureau of Land Management (ULM). 
225.5 Authority and responsibility of the 

Office of Surface Mining Reclamation 
and Enforcement (OSMIC). 

Authority and refponsibility of the 
Minerals Management Service (MMS). 

I t  has been determined by the Office 

For the reasons set out in the 

225.8 

Subpart &Minerals Agreements 
225.20 Authority to contract. 
2 25.2 1 Negot iat ion proced tires. 
225.22  Approval of minerals agreerneiits. 
225.23 Ec:onornic assessments. 
2 2 5.25 En v i roil ment al  stud ies. 
225.25 Ki!solution of disputes. 
2 25.X Aud i t  ing and accounting. 
225.27 Forms and reports. 
225.28 Approval of amendments to 

225.29 Corporate qualifications and 
rninornls itgrrxmon ts. 

requests fnr information. 

225.30 Bonds. 
225.31 Manner of payments. 
225.32 Permission to start olierations. 
225.33 Assignment of minerals agreements. 
225.34 [Reservedl 
225.35 Inspection of premises: books and 

accounts. 
225.36 Minerals agreement cancellation: 

Bureau of Indian Affairs notice of 
noncomplionce. 

225.37 Penalties. 
225.38 Appeals. 
225.39 Fees. 
225.40 Government employees cannot 

acquire minerals agreements. 
Authority: Indian Mineral Development 

Act of 1982.25 U.S.C. 2101-2108; ond 25 
U.S.C. 2 ond 9. 

Subpart A-General 

5 225.1 Purpose and scope. 
(a) The regulations in this part, 

administered by the Bureau of Indian 
Affairs under the direction of the 
Secretary of the Interior. govern 
minerals agrcenients for the 
development of Indian-owned minerals 
entered into pursuant to the Indian 
Mineral Development Act of 1982. 25 

regulations are applicable to the lands 
or interests in lands of any Indian tribe. 
individual Indian or Alaska native the 
title to which is held in trust by the 
United States or is subject to a 
restriction against alienation imposed 
by the United States. These regulations 
are intended to ensure that Indian 
mineral owners are permitted to enter 
into minerals agreements that will allow 
the Indian mineral owners to have more 
responsibility in overseeing and greater 
flexibility in disposing of their mineral 
resources, and to allow development in 
the manner which the Indian mineral 
owners believe will maximize their best 
economic interest and minimize any 
adverso environmental or cultural 
impact resulting from such 
development. Pursuant to section 4 of 
the IMDA (25  U.S.C. 2103(e)), as  part of 
this greater flexibility, where the 
Secretary has approved a minerals 
agreenient in compliance with the 
provisions of 25 U.S.C. chap. 23 and any 
other applicable provision of law, the 
United States shall not be liable for 
losses sustained by a tribe or individual 
Indian under such minerals agreemen(. 
However, as further stated in the IMDA. 
thc Secretary continues to have a trust 
obligntion to ensure that the rights of a 
tribe or individual Indian arc protected 
in the event of a violation of the tcrnis 
of any minerals agrecmcnt. and to 
uphold the duties of the United States 
as derived from the trust relationship 
n n d  from any trcatios, executive orders, 
or ogrcenicnts bctwccn the IJnitctl Statos 
i t~ i t l  any Indian trilie. 

U.S.C. 2101-2108 (IMDA). These 
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(b) The regulations in this part shall 
txcoine effective and i n  ful l  force on 
April 29. 1994. and shall be subject to 
aniendmcnt at any time by the 
Secretary; Provided. that no such 
regulation that becomes effective after 
the date of approval of any minerals 
agreement shall operate to affect the 
duration of tho niinerals agreement. the 
rate of royalty or financial 
consideration, rental, or acreage unless 
agreed to by all parties to the minerals 
agreement . 

(c) The regulations of the Bureau of 
Land Management. the Office of Surface 
Mining Reclamation and Enforcement. 
and the Minerals Management Service 
that are referenced in $5 225.4. 225.5. 
and 225.6 are supplemental to these 
regulations, and apply to minerals 
agreements for development of Indian 
ni i neral resources unless speci fical I y 
stated otherwise in this part or in other 
Fecleral regi~lalions. T o  the extent the 
parties to a minerals agreement arc able 
to provide reasonable provisions 
satisfactorily addressing the issues of 
valuation. method of payment. 
accounting. and auditing. governed by 
the Minerals Managenicnt Service 
regulations, the Secretary may approve 
alternate provisions in a niinerals 
agreement. 

((I)  Nothing i n  these regulations is 
intended to prevent Indian triticts from 
exercising their lawful governniental 
iluthority to rcgulatti the conduct of 
pcrsons, businesses. or rriincrals 
oporations within their tcrritorial 
jurisdiction. 

5 225.2 Information collection. 

of Management and Budget that the 
I n  format ion Col Icct ion Rcqui rt?nient s 
contained in part 225 do not require 
review under the I’apenvork Koduction 
Act (44 U.S.C. 3501 et scq.). 

5 225.3 Definitions. 

tctrrns have the specified nic:;ining exccpt 
where otherwise indica t ctl. 

Area Director niciins tht! Bureau of 
Indian Affairs Official i n  charge of an 
Arm Office. 

Ass is f a n t Sf!cret ary-In din I I  A / / ( I  irs 
moans the Assist ant Secrc! t i~ry-lnd i n n  
Affairs of the Dcpartnicnt of t h c t  Intorior. 
il dasigneo of the Secrcttnry of tho 
Intttrior who may I)(! specifically 
iluthorizcd thct Socrtttilry to 
disapprove rniiicirals agrcc?rrients (25 
IJ.S.C. 2103(tl)) and to issuct ortlors  of 
(:itssilt ion and/or iniriorills agrctcniciit 
r:iincoll;itions as final orclcrs of t h c !  

A I I  tliorizc!rl OJficc!r inoaii s a II y 
ctniployce of tho Iluritau o f  1,nnd 

I t  has been dctcrniinetl by the Office 

As used i n  this  part. the following 

L)c:part nicnt. 

Management authorizcd by law or by 
lawful delegation of authority to 
perform the duties described herein and 
in 43 CFR parts 3160.3180.3260,3280. 
3480 and 3590. 

Director’s Representative means the 
Office of Surfacc Mining Reclamation 
and Enforcement Director’s 
Representative authorized by law or by 
lawful delegation of authority to 
perform the duties described in 30 CFR 
part 750 and 25 CFR part 216. 

Gas means any fluid, either 
combustible or noncombustible. that is 
produced in a natural state from the 
earth and that maintains a gaseous or 
rarefied state at ordinary temperature 
and pressure conditions. 

Geotherriial resources means: (1) All 
products of geothermal processes. 
including indigenous steam. hot water. 
and hot brines; 

( 2 )  Steam and other gases, hot water. 
and hot brines, resulting from water. 
gas. or otncr fluids artificially 
introducctl into geothermal formations; 
(3) Hcai or other associated energy 

found in geothermal formations; and 
(4) Any by-product derived therefrom. 
In fhr! best inferest of the Indian 

riiinernl owner refers to the standards to 
be applied by the Secretary in 
considering whether to take 
atlrninistrativc action affecting the 
interests of an Indian mineral owner. In 
considering whether i t  is “in the best 
interest of the Jnclian niincral owner” to 
take a certain action (such as approval 
of a minerals agreement or a unitization 
or communitization agreement) the 
Secretary shall consider any relevant 
factor. including. but not limited to: 
economic consitierations, such as date 
of lease or minerals agreement 
expiration; probable financial effects on 
the Indian mineral owner; need for 
change in the terms of the existing 
rnincrals agreement; marketability of 
mineral products: and potential 
environmental. social and cultural 
effects. 

Indian lorids means any lands or 
interests i n  lands owned by any 
inrlivitlual Indian or Alaska Native. 
Indian tribe. band, nation, pueblo, 
community. rancheria. colony, or other 
group. the title to which is held in trust 
by the llnitetf States or is subject to a 
restriction against alienation imposcd 
by the United States. 

Indian ~iiineml owner means any 
individual Indian or Alaska Native, or 
Indian trilie. band, nntioii. pueblo. 
comniiinity. rancheria. colony, or other 
group that owns a mineral interest in oil 
and gis. gcolhcrnial resources or solid 
minerals. title to which is held in trust 
by the Unitcd States or is subject to a 

restriction against alienation imposed 
by the United States. 

Indian surface owner means any 
individual Indian or Alaska Native. or 
Indian tribe, band, nation, pueblo, 
community, rancheria, colony, or other 
group that owns the surface estate in 
land the title to which is held in trust 
by the United States or is subject to a 
restriction against alienation imposed 
by the United States. 

Indian tribe means any Indian tribe. 
band, nation, pueblo, community, 
rancheria. colony, or other group that 
owns land or interests in land the title 
to which is held in trust by the llnitcd 
States or is subject to a restrictinn 
against alienation imposed by the 
United States. 

Individual Indian means any 
individual Indian or Alaska Native who 
owns land or interests in land the title 
to which is held in trust by the United 
States or js subject to a restriction 
against alienation imposed by the 
United States. 

and non-metalliferous minerals; all 
hydrocarbons, including oil and gas. 
coal and lignite of all ranks; geothermal 
resources; and includes but is not 
limited to sand, gravel. pumice. cinders, 
granite, building stone, limestone. clay, 
silt, or any other energy or non-energy 
mineral. 

Minerals Agreement means any joint 
venture. operating, production sharing. 
service. managerial, lease (other than a 
lease entered into pursuant to the Act of 
May 11.1938, or the Act of March 3. 
1909). contract, or other minerals 
agreement; or any amendment. 
supplement or other modification of 
such minerals agreement. providing for 
the exploration for, or extraction, 
processing. or other development of 
minerals in which an Indian mineral 
owner owns a beneficial or rcstrictod 
interest, or providing for the sale or 
other disposition of the production or 
products of such minerals. 

means any employee of the Minerals 
Management Service authorized by law 
or by lawful delegation of authority to 
perform the duties described in 30 CFK 
chapter I I ,  subchapters A and C. 

Mining means the science, technique, 
and business of mineral development, 
including. but not limited to: opencast 
work, underground work, in-situ 
leaching. or other methods directed to 
scvcirance and treatment of minerals; 
however. when sand, gravel, pumice. 
cinders. granite. building stone. 

mineral. an enterprise is consitlcrcd 
“mining” only i f  thc extraction of such 

Kinerais includes both metalliferous 

Minerals Management Service Ojjicial 

limestono. clay or silt is Ihc subject 
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a mineral exceeds 5,000 cubic yards in 
any given year. 

hydrocarbon substances other than coal, 
oil shale. or gilsonite (including all 
vein-type solid hydrocarbons). Oil 
includes liquefiable hydrocarbon 
substances such as  drip gasoline and 
other natural condensates recovered or 
recoverable in a liquid state from 
produced gas without resorting to a 
manufacturing process. 

Operator means a person. 
proprietorship. partnership, 
corporation. or other business entity 
that has entered into an approved 
minerals agreement under the authority 
of the Indian Mineral Development Act 
of 1982. or who has been assigned an 
obligation to make royalty or other 
payments required by the minerals 
agreement. 

Secretary means the secretary of the 
Interior or an authorized representative. 
except that as used in 5 225.22 (e) and 
(0 the authorized representative may 
only be the Assistant Secretary for 
Indian Affairs (25 U.S.C. 2103(d)). 

excluding oil. gas. and geothermal 
resources. 

Indian Affairs official in charge of an 
agency office. 

5 225.4 Authority and responslbllity of the 
Bureau of Land Management (BLM). 

The functions of the Bureau of Land 
Management are found in 4 3  CFK part 
3 1 6 0 4 n s h o r e  Oil and Gas Operatiuns. 
43  CFR part 3 1 ~ 0 4 n s h o r e  Oil anti Gas 
Unit Agreements: Unproven Areas. 43 
CFK part 3260--C,eothermal Resources 
Operations, 4 3  CFR part 3280- 
Geothermal Resources Unit Agreements: 
Unproven Areas, 43 CFR part 3480- 
Coal Exploration and Mining 
Operations, and 43 CFR part 3590- 
Solid Minerals (other than coal) 
Exploration and Mining Operations. 
These functions include. Iiut arc not 
limited to. resource evalua tion, approva I 
of drilling permits. approval of mining. 
reclamation. and production plans, 
mineral appraisals, inspection and 
enforcement, and production 
verification. These regulations, as 
amended. apply to minerals agreements 
approved under this part. 

5 225.5 Authority and responsibility of the 
Office of Surface Mining, Reclamation, and 
Enforcement (OSMRE). 

authority for surface coal mining and 
reclamation oporations on Indian lands 
pursuant to the Surface Mining Control 
a n d  Reclamation Act of 1977 (30 U.S.C. 
1201 et seq.). The rclcvant regulations 

Oil means all non-gaseous 

Solid minerals means all minerals 

Superintendent means the Bureau of 

The OSMRE is the regulatory 

for surface mining and reclamation 
operations ore found in 30 CFR part 750 
and 25 CFR part 216. These regulations. 
as amended. apply to minerals 
agreements approved under this part. 

9 225.6 Authority and responsibility of the 
Minerals Management Service (MMS). 

The functions of tho MMS for 
reporting, accounting. and auditing are 
found in 30 CFR chapter II. subchapters 
A and C. These regulations. unless 
specifically stated otherwise in this part 
or in other regulations. apply to all 
minerals agreements approved under 
this part. To the extent the parties to a 
minerals agreement are able to provide 
reasonable provisions satisfactorily 
addressing the issues or functions 
governed by the MMS regulations 
relating to valuation of mineral product, 
method of payment, accounting 
procedures, and auditing procedures. 
the Secretary may approve alternate 
provisions in a minerals agreement. 

Subpart &Minerals Agreements 

5 225.20 Authority to contract 
(a) Any Indian tribe, subject to the 

approval of the Secretary and ony 
limitation or provision contained in its 
constitution or charter, may enter into a 
minerals agreement with respect to 
mineral resources in which the tribe 
owns a beneficial or restricted interest. 

(b) Any individual Indian owning a 
beneficial or restricted interest in  
mineral resources may include those 
resources in a tribal minerals agreement 
subject to the concurrence of the parties 
and a finding by the Secretary that 
inclusion of the resources is in the best 
interest of the individual Indian mineral 
owner. 

5 225.21 Negotlation procedures. 
(a) An Indian mineral owner that 

wishes to enter into a minerals 
agreement may osk the Secretary for 
advice. assistance. and information 
during the negotiation process. The 
Secretary shall provide advice. 
assistance, and information to the extent 
allowed by available resources. 

(b) No  particular form of minerals 
agreement is prescribed. In preparing 
the minerals agreement the Indian 
mineral owncr shall, if applicable. 
address provisions including, but not 
limited to, tho following: 

(1) A general statement identifying the 
parties to the minerals agreement, the 
legal description of the lands, including. 
i f  applicable. rock intervals or 
thicknesses subject to the minerals 
agreement. and the purposes of the 
minerals agreement: 

(2) A statemcnt setting forth the 
duration of the minerals agreement; 

(3) A statement providing 
indemnification to the Indian mineral 
owner(s) and the United States from all 
claims, liabilities and causes of action 
that may be made by persons not a party 
to the niinerals agreement; 

(4) Provisions setting forth the 
obli ations of the contractin parties; 

(57 Provisions describing t\e methods 
of dis osition of production: 

(6) Frovisions outfining the method of 
payment and amount of compensation 
tobe  aid: 

(7) Frovisions establishing accounting 
and mineral valuation procedures: 
(8) Provisions establishing operating 

and management procedures; 
(9) Provisions establishing any 

limitations on assignment of interests, 
including any right of first refusal by the 
Indian mineral owner in the event of a 
proposed assignment; 
(10) Bond requirements; 
(1 1) Insurance requirements: 
(12) Provisions establishing audit 

(13) Provisions for rcsolvin5 disputes; 
(141 A force majeure provision: 
(1 5) Provisions describing the rights 

of the parties to terminate or sus:lend 
the minerals agreement. and the 
procedures to be followed in the event 
of termination or suspension: 

(16) Provisions describing the nature 
and schcdulo of the activities to be 
conducted by the arfies: 

(17) Provisions gescribing the 
proposed monncr and time of 
performance of future abandonment. 
reclamation and restoration activities; 

production and sales; 

communitizing of lands included in a 
minerals agreement for the purpose of 
promoting conservation and efficient 
utilization of natural resources; 

( 2 0 )  Provisions for protection of the 
minerals agreement lands from drainage 
and/or unauthorized taking of mineral 
resources; and 

(21) Provisions for record keeping. 
(c) In order to avoid delays in 

obtaining approval. the Indian mineral 
owner is encouraged to confer with the 
Secretary prior to formally executing the 
minerals agreement. and seek advice as 
to whether the minerals agreement 
appears to satisfy the requirements of 
5 225.22, or whether additions or 
corrections may bo required in order tu 
obtain Secretarial approval. 

(dl The executed minerals agreement, 
together with a copy of a tribal 
resolution authorizing tribal officers to 
enter into the minerals agreement. shall 
be forwarded by the tribal representative 
to the appropriate Superintendent. or in 
tho absenco of B Superintcndsnt to thc 
Area Director, for approval. 

procedures: 

(18) Provisions for reporting 

(19) Provisions for unitizing or 
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g 225.22 Approval of mlnerais agreements. 

for approval pursuant to 5 225.21(d] 
shall be approved or disapproved 
within: (1) One hundred and eighty 
(180) days after submission or. (2) sixty 
(60)  days after compliance. if required. 
with section 102(2)(C] of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C]) or any other 
requirement of Federal law, whichever 
is later. 

(b] At least thirty (30)  days prior to 
approval or disapproval of any minerals 
ngreenient. the affected Indian mineral 
owners shall be provided with written 
findings forming the basis of the 
Secretary's intent to approve or 
disapprove the minerals agreement. 

an environmental study which meets 
the requirements of 5 225.24 and an 
economic assessment. as  described in 
$j 225.23. 
(2) The Secretary shall include in the 

written findings anv recommendations 
for changes to the Ii,lnerals agreement 
needed to qualify i t  for approval. 

(3)  The 30-day period shall commence 
to run as of the date the written findings 
are received by the Indian mineral 
owner. 

(4)  Notwithstanding any other law. 
such findings and all projections. 
studies, data or other information (other 
than the cnvironnicntal study required 
by S 225.24) possessed by the 
Department of the Interior regarding the 
torrns and conditions of the minerals 
agreement; the financial return to the 
Indian parties thereto; the extent. 
nature. value or disposition of the 
rnincral resources; or the production, 
products or proceeds thereof. shall be 
held by the Department of the Interior 
as privileged ant1 proprietary 
information of the affected Indian 
mineral owners. The letter containing 
the written findings should be heatled 
with: PRIVILEGED PROPRIETARY 
INFORMATlON OF THE (names of 
Indian mineral owners]. 

(c) A minerals agreement shall be 
approved if, at the Secretary's 
discretion. it is determined that the 
following conditions are met: 

best interest of the Indian mineral 
owner; 

have adverse cultural. social, or 
environmental impacts sufficient to 
outweigh its expected benefits to the 
Indian mineral owners; and. 

(3) The minerals agreement complies 
with tho requirements of this part and 
all other applicalile regulations and the 
provisions of applicable Fe.'ederal law. 

(a] A minerals agreement submitted 

(1) The written findings shall include 

(1 j The minerals agreement is in the 

(2) The minerals agreement does not 

( d ]  The dtterminations required by 
paragraph (c) of this section shall be 
based on the written findings required 
by paragraph (b) and paragraphs (b)(l] 
through (b)(4), inclusive, of this section. 
The question of "best interest" within 
the meaning of paragraph (c)(l] of this 
section shall be determined by the 
Secretary based on information obtained 
from the parties, and any other 
information considered relevant by the 
Secretary, including, but not limited to, 
a review of comparable contemporary 
contractual arrangements or offers for 
the development of similar mineral 
resources received by Indian mineral 
owners, by non-Indian mineral owners, 
or by the Federal Government, insofar as  
that information is readily available. 

(e] If a Superintendent or Area 
Director believes that a minerals 
agreement should not be approved, a 
written statement of the reasons why the 
minerals agreement should not be 
approved shall be prepared and 
forwarded. together with the minerals 
agreement. the written findings required 
by paragraph (b) and subparagraphs 
(b)(l)  through (b)(4), inclusive. of this 
section. and all other pertinent 
documents. to the Secretary for a 
decision with a copy to the affected 
Indian mineral owner. 

(f) The Secretary shall review any 
minerals agreement referred with a 
recommendation that it be disapproved. 
and the Secretary's decision to 
disapprove a minerals agreement shall 
be deemed a final Federal agency action 
(25 LJ.S.C. 2103(d)) .  

5 225.23 Economic assessments. 
The Secretary shall prepare or cause 

to be prepared an economic assessment 
that shall address, among other things: 

(a) 1Vhethcr there are assurances in 
the mincrals agreement that operations 
shall be conducted with appropriate 
(1 i ligencc; 

or other form of return on mineral 
resources is adequate; and 

likely to provide the Indian mineral 
owner with a return on the production 
comparable to what the owner might 
ot henvise obtain through competitive 
bidding. when such a comparison can 
reasonably be made. 

8 226.24 Environmental studies. 
(a) The Secretary shall ensure that all 

environmental studies are prepared as  
required by the National Environmental 
Policy Act of 1969 (NEPA) and the 
regulations promulgated liy the Council 
on Environnienlal Quality (CEW found 
at 40 CFR Park 1500-1508. 

(b) Whether the production royalties 

(c) 1Vhether the minerals agreement is 

(b) The Secretary shall ensure that all 
necessary surveys are performed and 
clearances obtained in accordance with 
36 CFR parts 6 0 , 6 3 ,  and 800 and with 
the requirements of the Archaeological 
and Historic Preservation Act (16 U.S.C. 
469  et seg.), the National Historic 
Preservation Act (16 U.S.C. 470  et seq.), 
the American Indian Religious Freedom 
Act (42  U.S.C. 1996) ,  and Executive 
Order 11593 (3  CFR 1971-1975 Comp., 
p. 559, May 13 .1971) .  I f  these surveys 
indicate that a mineral development 
will have an adverse effect on a property 
listed on or eligible for listing on the 
National Register of Historic Places. the 
Secretary shall: 

Advisory Council on Historic 
Preservation, in accordance with 36 CFR 
part 800; 

( 2 )  Ensure that the property is 
avoided, that the adverse effect is 
mitigated, or that appropriate 
excavations or other related research is 
conducted: and (3) Ensure that complete 
data describing the historic property is 
preserved. 

5 225.25 Resolution of dlsputes. 
A minerals agreement shall contain 

provisions for resolving disputes that 
may arise between the parties. However. 
no  such provision shall limit the 
Secretary's authority or ability to ensure 
that the rights of an Indian mineral 
owner are protected in the event of a 
violation of the provisions of the 
minerals agreement by any other party 
to the minerals agreement. 

5 225.20 Auditlng and accounting. 
The Secretary may conduct audits 

relating to the scope. nature and extent 
of compliance with the minerals 
agreement and with applicable 
regulations and orders to lessees. 
operators. revenue payors, and other 
persons with rental. royalty. net profit 
share and other payment requirements 
arising from the provisions of a minerals 
agreement. Procedures and standards 
used for accounting and auditing of 
minerals agreements will be in 
accordance with audit standards 
established by the Comptroller General 
of the United States. in "Standards for 
Auditing of Governmental 
Organizations. Programs, Activities. and 
Functions. 1981 ," and standards 
established by tho American Institute of 
Ce rt i lied Public A cco 11 n tan t s. 

5 225.27 Fonns and reports. 

pursuant to a minerals agrc:rmcnt may 
be obtained from the Supcrintcndcnt or 
Arrm Dirc!ctor. Proscribed forms for 
filing gcofhorrrial production reports 

(1) Seek the comments of the 

Any forms required to be filed 
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required by the BLM (43 CFR part 3260. 
S S  3264.1.3264.24 and 3264.2-5) may 
be obtained from the Superintendent. 
Area Director, or the Authorized Officer. 
Applicable reports required by the MMS 
shall be filed using the forms prescribed 
in 30 CFR part 210. which are available 
from MMS. Guidance on how to prepare 
and submit required information, 
collection reports, and forms to MMS is 
available from: Minerals Management 
Service. Attention: Lessee (or Reporter) 
Contact Branch, P.O. Box 5760, Denver, 
Colorado 80217. Additional reporting 
requirements may be required by the 
Secretary. 

5 225.28 Approval of amendments to 
minerals agreements. 

An amendment. modification or 
supplement to a minerals agreement 
entered into pursuant to the regulations 
in this part, whether the minerals 
agreement was approved before or after 
the effective date of these regulations. 
must be approved in writing by all 
parties before being submitted to the 
Secretary for approval. The provisions 
of 5 225.22 apply to approval:. of 
aniendments. modification.. or 
supplenients to minerals r,grccments 
entered into under the regulations in 
this part. However. amendments. 
modifications. or supplements that do 
not substantially alter or affect the 
factors listed in 225.22(c), may be 
approved by referencing materials 
previously submitted for the initial 
review and approval of the minerals 
agreement. The Secretary may approve 
an amendment. modification. or 
supplement i f  i t  is tlcterrnined that the 
underlying minerals agreement, as 
amcnclcd. modified. or supplemcmted 
nieets the criteria for approval sct forth 
in S 225.22(c). 

5 225.29 Corporate quallflcatlons and 
requests for Informatlon. 

(a) The signing in a represontativc 
capacity of minerals agreenients or 
irssignmcnts. bonds. or other 
instruments required by a minerals 
agreement or these regulations. 
coristitutes certification that the 
individual signing (except a surety 
agent) is authorized to act in such a 
capacity. An agent for a surety shall 
furnish a power of attorney. 

proposing to acquire an interest in a 
minerals agreement shall have on file 
with the Superintendent a statement 
s horvi ng : 

(1) The Statc!(s) in which the 
corporation is incorporated. ant1 a 
notarized staterncnt that the  corporation 
is authorized to hold such interests in 

(I)) A prospective corporate operator 

the State where the land described in 
the minerals agreement ic situated: and 

(2) A notarized statement that it has 
power to conduct all business and 
operations as described in the minerals 
agreement. 

(c) The Secretary may, either before or 
after the approval of a minerals 
agreement. assignment, or bond, call for 
any reasonable additional information 
necessary to carry out the rqylat ions in 
this part. or other applic . ‘e laws and 
regulations. 

9 225.30 Bonds. 
(a) Bonds required by provisions of a 

minerals agreement should be in an 
amount sufficient to ensure compliance 
with all of the requirements of the 
minerals agreement and the statutes and 
regulations applicable to the minerals 
agreement. Surety bonds shall be issued 
by a qualified company approved by the 
Department of the Treasury (see 
Department of the Treasury Circular KO. 
570). 

(b) An operator may file a $75.000 
bond for all geothermal. mining, or oil 
and gas minerals agreements in any one 
State. which may also include areas on 
that part of an Indian reservation 
extending into any contiguous State. 
Statewide bonds shall be filed for 
ap roval with the Secretary. g) An operator may file a $150.000 
bond for full nationwide coverage to 
cover all geothermal or oil and gas 
minerals agreements without geographic 
or acreage limitation to which the 
operator is or may become a party. 
Nationwide bonds shall be filed for 
ap roval with the Secretary. 

[I) Personal bonds shall be 
accompanied by: 

(1) Certificate of deposit issired by a 
financial institution. the deposits of 
which are Federally insured. explicitly 
granting the Secretary full authority to 
demand immediate payment in case of 
tlefaiilt in the performance of the 
provisions and conditions of the 
minerals agreement. The Certificate shall 
explicitly indicate on its face that 
Sccrr:arial approval is required prior to 
redemption of the certificate of deposit 
by any party: 

( 2 )  Cashier’s check: 
(3)  Certified check: 
(4)  Negotiable Treasury securities of 

the United States of a value equal to the 
amount specified in the bond. 
Negotiable Treasury securities shall be 
accompanied by a proper conveyance to 
the Secretary of full  authoritv to sell 
such securities in case of default in the 
performance of the provis iox and 
conditions ofa  minerals agracment; or 

(5) Letter of credit issued by a 
financial institution authorized to d o  

business in the United States ond whose 
deposits aro Federally insured. and 
identifying the Secretary ns sole p a y o  
with full authority to demand 
immediate payment in the caw of 
default in the performance of the 
provisions and conditions of a minerals 
agreement. 

(i) The letter of credit shall be 
irrevocable during its term. 

(ii) The letter of credit shall be 
payable to the Bureau of Indian Affairs 
on demand, in part or in full, upon 
receipt by the Secretary of a notice of 
attachment stating the basis thereof (e+, 
default in compliance with the minerals 
agreement provisions and conditions or 
failure to file a replacement in 
accordance with subparagraph (d)(5)(v) 
of this section). 

(iii) The initial expiration date of the 
letter of credit shall be at least one (I) 
year following the date it is filed in the 
proper Bureau of Indian Affairs office. 

(iv) The letter of credit shall contain 
a provision for automatic renewal for 
periods of not less than one (1) year in 
the absence of notice to the proper 
Bureau of Indian Affairs office at least 
ninety (90) days prior to the originally 
stated or any extended expiration date. 

( v )  A letter of credit used as  security 
for any minerals agreement upon which 
operations have taken place and final 
approval for abandonment has not been 
given. or as security for a statewide or 
nationwide bond, shall be forfeited and 
shall be collected by the Secretary i f  not 
replaced by other suitable bond or letter 
of credit at least thirty (30) days before 
its expiration date. 

(e) The required amount of a bond 
may be increased in any pnrticular case 
at the discretion of the Sccrethry. 

5 225.31 Manner of payments. 
Unless specified otherwise in the 

minerals agreement. after production 
has been established. all payments due 
for royalties, bonuses, rentals and other 
payments under a minerals agreement 
shall be made to the Secretary or such 
other party 3s may be designated. and 
shall be made at such limo as provided 
in 30 CFR chapter 11, subchapters A and 
C. Prior to production. all bonus and 
rental payments. shall bo made to the 
Superintendent or Area Director. 

8 225.32 Permlsslon to start operations. 

opcrations are permitted on any Indian 
lands before the Secretary has granted 
written approval of the minerals 
agreement pursuant to the regulations. 
After n minerals agreement i s  approved. 
written permission to start o p r  1 ii I ’  ions 
must be secured by applying for the 

(a) No exploration, drilling. or mining 
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pcrniits referred to in paragraph (b) of 
this sectiorl. 

(ti) Applicable pcrmits in accordance 
with rules and regulations in 30 CFR 
part 750.43 CFR parts 3160,3260,3480, 
3530. and Orders or Noiiccs to LCSSCCS 
(NTL) issued thereunder shall be 
required beforc actual operations arc 
conducted on the minerals agreement 
acreage. 

5 225.33 Asslgnment of mlnerals 
agreements. 

An dssignment of a minerals 
agreernerrt. or m y  interest therein. shall 
not tw valid without the approval of the 
Secretary and,  i f  required in the 
rnincrals ayecmcnt.  the Indian mineral 
owncr. The assignee must be qualified 
to hold the minerals agreement and 
shall furnish a satisfactory bond 
conditiorictl on the faithful performance 
of tho covenants and conditions thereof 
as stipulated in the mincrals agreement. 
A fully cxecuhx1 cupy of the assignment 
shall  be filed with the Secretary within 
five (5) working days after execution by 
all parties. The Secretary may permit 
the release of any bonds executed by !;le 
assignor upon submission of satisfactory 
tmntls to the Bureau of Indian Affairs by 
the  assignee. and a determination that 
the assignor has satisfied a11 accrued 
obligations. 

5 225.34 [Reserved] 

5 225.35 inspection of premises; books 
and accotmts. 

(a] Operators shall allow Indian 
mineral owncrs, their authorized 
rcprcscntativcs, or a n y  autilorizatl 
rcprcscintativcs of the Secretary to enter 
all parts of the niincrais agrccment area 
f o r  thc purpose of inspection. Operators 
sha l l  keep a full  and correct account of 
all opcrations and submit all related 
repoi's required by the minerals 
ngrcernent and applicat)lo regulations. 
Books and rccorc!s shall be available for 
inspection during regular business 
hours. 

thc! Minerals Managtrrricnt Service 
(MMS) in acc0rtlilnr:c with MMS 
rc:gulatirms and guidclincs. All  records 
pcrtnining to a riiincrals agrccnicnt shal l  
lm triaintainecl 1)y an operator in 
iic:cordan(:e with 30 CFR part 212. 

thc: Aiithorized Officrr in accordancr 
with M,hl rr:gulations and guidelines. 

tho Uiroctor's Kcprcscninlivc in 
ac:cortl;i net! wit ti OSM IUS rcgu l i i t  i on 5 
arid guitlclincs. 

( \ I )  Opc!.ators shall provide rccorc!s to 

(c) Opcrators shall procidc rccords lo  

((1) Opxntors shall priivitlc rccorcls to 

§ 225.36 Mlnerals agreement cancellallon; 
B u r e m  of Indian Affslm not!ce of 
noncompiianco. 

(a) I f  the Stcretary 3etermines !ha: an 
operator has fui!?d to comply with the 
regulations in this phrt; other applicd)le 
laws or regulations; the terms of the 
minerals agreement; the requirements of 
an approved exp!oration, drilling or 
mining plan; Secretarial orders; or the 
orders of the Authorized Officer, the 
Director's Representative. or the MMS 
Official. the Secretary may: 

( I )  Serve a Lotice of zmcompliance; 
or 
(2) Serve a notice of proposed 

cancellation. 
(b) The nctice of noncompliance shall 

specify in what respect the operator has 
failed to comply with the requirements 
referenced in paragraph (e). and shall 
s p c i f y  what actions. i f  any, must be 
taken to correct the noncompliance. 

(c) The notice of proposed 
cancellation shall set forth the reasons 
why ai:cellation is proposed. 

(d) The notice of proposed 
canccllatioii or noncompliance shall be 
served upon the operator by delivery in 
person or by certified mail to tho 
operator at the operator's last known 
address. IVhen certified mail i s  u x d .  
the date of service shall be deemed to 
be when received or five (5) working 
days after the date i t  is mailed. 
whichever i s  earlier. 

( e )  The operator shall have thirty (30) 
days (or such longer time as specified in 
the notice) h n i  5 .R date that the Burcau 
of Indian Affairs notice of propnsed 
cancellation or noncompliance is served 
to rcspond. in writing. to the 
Siiperintcntlcr.t or Area Director 
actiially issuirig the notice. 

[ Q  I f  an opcratnr fails to take any 
action that inay be prescribed i n  the 
notice of proposed cancellation. fails to 
file a timely written respovse to the 
notice, or r i l w  a written response that 
tlocs not. in  tlie discretion of the 
Sccrc t ary . r i d  eq ua t e I y justify the 
operator's f.itlure to comply. then the 
Sccretwy may cancel the minerals 
agreement. t.yccifying tho basis for the 
c a n w h i o r i .  Cancellation of a minerals 
agreeirwnt s t a l l  not relieve the operator 
of any conti:iliing obligation under the 
minerals szrcerncnt. 

(g) if JII oprrator fails to take 
correctivc action or  to Elc a timely 
writtcn ;csponse adequately justifying 
the operator's actions pursuant to a 
notice o f  noncompliance. the Secrctary 
may issue an order of cessation. I f  the 
opt-rator fail.: !,J comply with the order 
of cesscttion, or fails IO timcly fila tin 
appc;iI o f  the order of cessation 
pursuan: hi paragraph (k)  of this section. 

tho Secretary may issue an order of 
minerals agreement cancellation. 

(h) This section docs not limit any 
other remedies of tho Indisn mineral 
owncr as  set lorth in the minerals 
agreement. 

(i) N9thing in this section i s  intended 
to limit the authority of the Authorized 
Officer. the Director's Representative. or 
the MMS Official to take any 
enforcement ection authorized pursuant 
to statute or regulation. 

( j )  The Authorized Officer. the 
Director's Representativn. the MMS 
Official. and the Superintendent or Area 
Director should consult with one 
another beforo taking any enforcement 
actions. 

(k) I f  orders of cessation or minerals 
bgreement ccncellation issued pursuard 
to this section are issued by a designee 
of the Secretary other tnan the Assistant 
Secretary for Indian Affairs. the ordcrs 
may bo appealed under 25 CFR part 2. 
I f  the orders are issued by the Secretary 
or the Assistant Secretary for Indim 
Affairs, and not one of their delegates or 
subordinates. tho ordos arc tho final 
orders of the Departrr.ent. 

5 225.37 Penalties. 
(a) In odditiox to or in lieu of 

cancellation under 5 225.36. violations 
of the terms and conditions of any 
minerals agreement. the regulations in 
this part, o!her applicable laws or 
regulations. or failure to comply with a 
notice of noncompliance or a cessation 
order issued by the Secr;tary may 
subject an operator to a penalty of not 
more than $1.000 per day for each day 
that such a violation or noncompliance 
continues bayond the time limits 
proscribed for correctjvo action. 

Ib) A notice of a proposed penalty 
shall be served on the operator either 
pcrsonally or by certified mail to the 
operator at the operator's last known 
address. The date of service by certified 
mdil shall be dccmed to be the date 
received or five (5) working days after 
the date mailed, whichever is earlitr. 

of the violation and the proposed 
penalty. and shall specifically advise 
the operator of tho operator's right to 
either rcqucst a hearing within thirty 
(30) clays of rcceipt of the notice or pay 
the proposed penalty. iiearings sliall be 
held beforcl the Superintendent or Area 
Diiedor whose findings shall b 
conclusive. unlcss an appeal is taken 
purstiaiit to 25 CFR part 2. I f  within 
thirty (30) clays of rccript of the notice 
of  proposcd pcnnlty the operator has not 
roqiics~cd o hearing or paid the amoun! 
of tlie proposcd pcnalty. a final notice 
of penalty shall be served. 

(c) The notice shall specify the nature 
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(d) I f  the person served with a notice 
of proposed penalty requests a hearing. 
penalties s t d l  accrue each day the 
violations or noncompliance set forth in 
the notice rontinue beyond the timo 
limits presented for corrective action. 
The Stxetary may issue a written 
suspension of the requirement to correct 
the violations pending completion of 
the hearings provided by this section 
only upon D determination. at the 
discretion of the Secretary. that such a 
suspension will not be detrimental to 
the Indian mineral owner and upon 
submission and acceptance of a bond 
deemed adequate to indemnify the 
Indian mineral owner from loss or 
damage. The amount of the bond must 
be sufficient to cover the cost of 
correcting the violations set forth in the 
notice or any disputed amounts plus 
accrued penalties and interest. 

(e) Payment of penalties in full more 
than ten (10) days aftar a final decision 
imposing a penalty shall subject the 
operator to late payment charges. Late 
payment charges shall be calculated on 
the basis of a percentage assessment rate 
of the amount unpaid per month for 
each month or fraction thereof until 
payment is received by the Secretary. In 
the absence of a specific minerals 

agreement provision prescribing a 
different rute, tho interest rato on late 
payments and underpayments shall be a 
rate applicable under section 6621(a)(2) 
of the Internal Revenue Code of 1954. 
Interest shall be charged only on the 
amount of payment not received and 
only for the number of days the 
pavnent is late. 
(fl None of the provisions of this 

section shall be interpreted as: 
(1) Replacing or superseding the 

independent authority of the 
Authorized Officer. the Director's 
Reprrsentative. or the MMS Official to 
impose penalties under applicable 
stdtutory or regulatory authorities: 

( 2 )  Replacing. supemding.  or 
replicating any perialty provision in the 
terms and conditions of a minerals 
agreenient approved by the Secretary 
pursuant to this part; or 
(3; Authorizing the imposition of a 

penalty for violations of minerals 
agreement previsions for which the 
Authorized Officer, Director's 
Representative, or MMS Official has 
either statutory or regulatory authority 
to assess a penalty. 

5 225.38 Appeals. 

the Bureau of Indian Affdirs under this 
Appeals from decisions of Officials of 

part may be taken pursuant 13 25 CFR 
part 2. 

5 225.39 Fees. 

Secretary. each minerals agreement or 
assignment thereof. shall be 
accompanied by a filing fee of $75.00 at 
the time of filing. 

(b) AQ Indian mineral owner shall not 
be required to pay a filing fee if the 
Indian mineral owner, pursuant to a 
provision in  the existing minerals 
agreement, acquires an additional 
interest in that minerals agreement. 

5 225.40 Government employees cannot 
acquire mlnerals agreements. 

U.S. Government employees are 
prevented from acquiring any interest(s) 
in minerals agreements by the 
provisions of 25 CFR part 140 and 43 
CFR part 20 pertaining to conflicts of 
interest and ownership of an interest in 
trust land. 

Ada E. Deer, 
Assistant Secrefav-Xndian AJJairs. 
IFR Doc. 94-7315 Filed 3-29-91; 8:JS am] 

(a) Unless otherwise authorized by the 

Dafed: January 27, 1994. 

ElLLlNO CODE 43104424 
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