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snvings to the financially distressed 
Iwrrower. 

revising paragraph (d) to read as 
follows: 
8 17M.S Pnprvnnnt urthorlty, wmrun 

rpplkatknrmdflnrncWIydlrtrosaod 
borrowua'rmnrve. 

4. Section 1780.5 is being amended by 

8 - m  Of pIOp8yflWl~ 

. . . . .  
(d) Firtonciolly distressed borrowers' 

reserve, The $350 million of prepayment 
uuthority allocated for REA-financed 
electric utilities. is initially set aside into 
a financially distressed borrowers' 
reserve. This reserve of prepayment 
iruthorily will be available for 
prepayments pursuant to this pert by 
financially distressed borrowers who 
ripply to make such a prepdyment during 
the application period. In the event that 
a portion of financially distressed 
borrowers' reserve remains 
unsubscribed at the end of the initial 
application period, the unallocated 
portion of the financially distressed 
borrowers' reserve will be allocated to 
other electric borrowers having 
submitted applications during an 
applicafion period to be announced by 
REA. Such prepayment applications 
shall be classified as standard electric 
program applications. 

0nled: lune 20.1880. 
Geoge k Rill, 
Acting Adminisfmfor. 
IFR Uoc. 
ULU)(Q coo€ a41o.tw 

Filed 8-2990: 8:45 am1 

DEPARTMENT Of THE INTEAIOA 

Mlnoralr Managomont Sowlco 

30 CFR Part206 
R N  1010-AB42 

Coal Product Valurtlon 
huguit22.1880. 
AQImCV: Minerals Management Service 
IMMS), Interior. 
ACtlON: Final rule. 

~~~ __ 
8UYYARR The Minerals Management 
Service (MMS) is amending its 
regulations governing the valuo of coal 
produclion from Federal coal leaner. 
Under the rules being adopted, Federal 
coal lessees no longer would be 
permitted to deduct or exclude the costs 
of Fedoral Black Lun Excise Tuxes. 
itbsndoned mine Ian tt I (AML) fees, and 
Stalo and local aeveranca taxes from tho 
value of coal for royalty purposem, The 
MM8 har concluded lhai thoro aorlr are 
part of the value of coal production and 

that MMS should return to its historical 
approach of requiring royalties to be 
paid on at least gross proceeds. 
E m -  DATI: October 1,leeO. 
FOR FURTHER INCORYAll(OW CONTACT: 
Dennis C. Whitcomb. Chief, Rules and 
Procedures Branch at 1303) 231-3432 or 
(FI'S) 326-3432. 
SUP?LEYtNTAIIY INFORYA~OW: The 
principal authors of this rule are Herbert 
B. Wincentsen, Rodney Noah, and 
Michael Throckmorton of the Royalty 
Valuation and Standards Division of the 
Minerals Management Service (MMS). 
Lakewood. Colorado. 

I. Introduction 
A notice of proposed rulemaking to 

amend the coal product value 
regulations to remove the exclusion from 
royalty value for the costs of 
Abandoned Mine Land (AML) fees. 
Federal Black Lung excise taxes. and 
State and local severance taxes was 
published in the Federal Regirtor on 
February 13.1990 (55 FR 5024). with a 
Wday comment period. On April 9, 
1990, notice was given in the Federal 
Register that the public comment period 
was extended for an additional 30 days. 
As part of the process of receiving 
public comments on the proposed rule, 
public meetings were held in St. Louis, 
Missouri. on April 11.1990, and in 
Madison, Wisconsin. on May 9. '1990. 
During the public comment period from 
February 13.1990 to May 15.1990. a 
total of 221 written comments were 
received from industry representatives. 
members of Congress, State 
Governments, local Governments, 
Indian tribes. Indian organizations. and 
other persons. At the public meetings, 44 
oral comments were made. Transcripts 
from these meetings were included in 
the record and were incorporated a s  
comments on the rulemaking. 

In addition. many comments on the 
issue of excluding production taxes and 
fees were received during the period 
lanuary 13,1989 to February 13. lW, 
after publication of final coal product 
value regulations on Janua,y 13.1989 (54 
FR 14921. 

This rulemaking addresses exclusions 
from royalty value permitted by 
regulations published January 13,1889 
(64 FR 1492). and made effective March 
1,1889. The coal product value 
regulations issued on january 13,1989, 
were the culmination of an extensive 
regulatory process including multiple 
proposed rules, hearings. and meetings 
with industry and affected Stater and 
lndidn tribes. The rules also were the 
subject of considerable study and 
review by the Secretary of the Intetiot'r 
Royalty Management Advisory 

Committee. (See 54 FR 1492.) One of the 
most controversial issues that was 
addressed during the rulemaking 
process was whether the cost of 
severance taxes. AML fees. and Black 
Lung excise taxes should be included ne 
part of the value of coal production and. 
therefore. subject to royalty. Industry 
commentere generally supported an 
exclusion from value for these 
production-related taxes and fees. Some 
western coal producing States and 
Indian lessors supported the inclusion of 
these amounts in the value of 
production. The preamble to the final 
rule explains in detail the positions of 
interested parties. (See 54 FR 1511-1513.) 

In that rulemaking, MMS generally 
continued the hir,torical practice of 
basing the value of coal on the "gross 
proceeds" accruing to the lessee from 
the sale under an arm's-length contract. 
(30 CFR 206.257(b)(l).) The term gross 
proceeds was defined as including all 
monies and other consideration accruing 
to a coal lessee for the production and 
disposition of the coal produced. (30 
CFR 200.251.) However, at 30 CFR 
208.257(b)(5). MMS provided that the 
value of coal for royalty purposes would 
not include the costa of severance taxes. 
AML fees, and Black Lung excise taxes. 
This exclusion was to apply only to 
Federal leasea-Indian leases were 
expressly exempted. 

After the final rules were published. 
the Department of the Interior received 
many requests to reconsider the 
question of whether production taxes 
and fees should be excluded from 
royalty value. On February 13. 1990. 
MUS issued a Notice of' Proposed 
Rulemaking to reconsider this issue (55 
FR 5024) for the reasons outlined in the 
preamble to that section. 

On February 13.1990. MMS also 
released its study on the fiscal and 
production impacts resulting from the 
January 13,1989. coal product value 
regulations. The study found no 
convincing evidence that production had 
been increased as a result of the 
decrease in royalties attributable to the 
policy change Initiated by the decision 
to exclude production taxes and fees 
from the royalty base in that rule. In 
addition, for the period March 1 to 
August 31, 1989, royalty collections were 
found to be approximately 15 percent (or 
Sie.6 million dollam) less than what 
they would have been had the January 
13.1989. rule not adopted the exclusion 
for production taxes and fees. 

This rulemaking revises 30 CFR 
208.281 and 206.2117. The definition of 
severance tax is remov ad from 
8 208,261, Since there no longer will be 
an exclurion for ouch taxes, It  Is not 
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- 
necessary to retain thc definition. 
Pmagraph (b)(S) is removed from 
4 208.257, and paragraph [b)(6) is 
redesignaled a s  a new paragraph (b)(5). 
Other paragraphs of 4 208.257 are 
amended to delete references to the 
deleted para raph (b)[s). 

The MMS acreby adopts h a 1  
regulations governing the valuation of 
coal from Federal leases. The 
regulations will apply prospectively to 
production on or after the effective date 
specified in the EFFECTIVE DATE section 
of this preamble. 
11. Response to Comments Received on 
Proposed Coal Product Value 
Regula tions 

to MMS for its consideration regarding 
the proposal to remove the production 
tax and fee exclusions from the value of 
coal for royalty purposes. These reasons 
are addressed individually in the 
material that follows. Parties generally 
opposing the proposed rule to remove 
the exclusions for production taxes and 
fees include coal mining companies. 
electric utilities. coal mining and utility 
trade associations. Governors and 
Congressmen of coal consuming States. 
and Governors and Congressmen of the 
coal producing States of Colorado and 
Montana. Parties generally favoring the 
proposed rule include railroad land 
grant mineral owners, environmental 
and public interest groups. and 
Governors and Congressmen of the coal 
producing States of New Mexico, Utah, 
and Wyoming. 

Reoson I :  Commenters opposing the 
proposed rule stated that the January 13, 
1989, final rule allowing the exclusion of 
production taxes and fees from the 
royalty value of coal mitigates the large 
increase in the coat of royalties resulting 
from the Federal Coal Leasing 
Amendments Act of 1976 (FCLAA) 
requirement to readjust coal royalty 
rates from cents per ton to ad valorem 
rates. One commenter further explained: 

Long term coal contracts were negotiated 
with provisions to accommodate reasonable 
royalty increases. presuming they would 
escalate according to the market factors. 
similar to inflation. However. the MLA 
amendments did what no private Cod owner 
could have done. They raised the royalty 
from flat cents per ton to a 12% percent ad 
valorem basis-a unilateral change of lease 
terms and conditions by the coal owner. As a 
result. when mines are converted to the ad 
valorem basis. the royalty coat increases by 
two to eight times depending on sales price. 

Commenters favoring the proposed 
rule argued that the Department should 
not be engaged in activities explicitly 
intended to mitigate the effecls of 
statutes like FCLAA through 

Many different reasons were provided 

administrative rulemaking. One 
commenter explained: 

I f  people believe royalty rules are too high. 
they should petition Congress for lower rtttes. 
The MMS should not use administrative 
channels to artificially reduce rates. 

MMS Response: The MMS 
understands that readjusting the royalty 
rate to a 12% percent ad valorem rate 
increased some royalty obligations by 
more than loo0 percent. In the preamble 
to the January 13,1989. final rulemaking, 
MMS devoted an extensive discussion 
to the royalty rate issue. [See 54 FR 
1494.) The MMS still maintains that 
royalty rates are not valuation issues. 
The 12% percent royalty rate imposed 
on most surface coal operations is 
required by statufe. The Mineral Leasing 
Act (MLA] of 1920. as amended by 
FCLAA. 30 U.S.C. 207(a). requires the 
Secretary to determine a royalty "of not 
less than 12% per centum of the value of 
coal a s  defined by regulation, except the 
Secretary may determine a lesser 
amount in the case of coai recovered by 
underground mining operations." On 
January 26.1990. the Bureau of Land 
Management (BLM) published in the 
Federal Register a final rule establishing 
a flat rate of 8 percent for new and 
readjusted underground Federal coal 
leases. (See 55 FR 2653.) The 
underground royalty rate requirement is 
codified at 43 CFR 3473.3-2 (1989). 

The MLA has provisions at 30 U.S.C. 
209 to reduce royalty rates for those 
lessees that cannot successfully operate 
their leases under the prevailing terms 
and conditions. Since 1987, BLM has had 
guidelines under which royalty rate 
reductions can be obtained. See Federal 
Register publications of June 30.1987 (52 
FR 24347), February 27,1990 (55 FR 
8841), April 30.1990 (55 FR 12059). and 
May 2.1990 (55 FR 18401). These actions 
make it clear that the Department's 
approach for mlnes necding royalty rate 
relief is through royalty rate reduction 
criteria allowed under 30 U.S.C. 209. 
applied on a lease-by-lease basis. An 
approach of adjusting valuation 
procedures to address specific mine 
economic problems has not historically 
been employed by the Department in its 
administration of mineral leases. 

Reoson 2: Commenters opposing the 
proposed rule generally maintained that 
the reduced royalty cost under the 
January 13.1989, final rule benefits 
electric power consumers because 
royalty coats are ultimately panned 
through to and paid for by the 
consumers. One commenter went 
further, stating. "Electric customers will 
suffer increases In rates and utilitms will 
lose sales of energy extremely rensflfve 
to even minor increases in costs." 

Commentera favoring the proposed 
rule stated the exclusions from royalty 
value do not measurably decreuse prices 
paid by consumers of electric power. 
Other commenlers stated that the small 
benefits gained by electric consumers in 
coal consuming States is at the large 
economic expense of the coal producing 
States. One individual commenting on 
the issue of consumer costs stated: 
The industry continues to use decreased 

costs to the consumer as  its main rationale 
for justifying the 1889 rulemaking. Federal 
coal. however, we urgently stress to you. 
belongs to all the citizens of the United 
States. not just certain consumers. sewed by 
certain utilities. in a certain region of the 
country where Western coal happens lo be 
economically m8rkelabk. 

acknowledger that increases in the cast 
of royalty, in many cases. will be passed 
through to the electric utility purchaser 
and, ultimately. to the electric power 
consumer. This is primarily due to the 
current fuel contracting practices 
between coal producers and electric 
utilities in which long-term contracts 
include clauses which allow the price to 
rise with changes in taxes and royalties 
(among other factors). According to the 
text "The Business of Coal" published 
by Arthur Andersen 8 Co.. the first 
modem long term coal supply agreement 
was executed in 1956. The early 
contracts of that period contained 
simple price adjustment clauses 
addressing cost changes due lo labor 
and labor related cost increases. 
materials and supplies. and taxes. 
However. from the late 1980's to the 
preaent, coal producers have had to 
cope with numerous changes such as 
inflation, mine health and safety, and 
reclamation laws. Arthur Andersen 8 
Co.'s "The Business of Coal" points out 
at page 55 that because of these 
change s. 

because old contracts did not allow for the 
increased costs or decreased production 
caused by the Mine Health and Safety Act. 
the Surface Mine Control and Reclamation 
Act. or other law changes. 

As a result. most coal supply 
agreements now include specific 
escalation factors for labor wages, labor 
fringe benefits. welfare fund, workmen's 
compensation and insurance. materials 
and supplies, royalties. taxes, influence 
of legislation on production coste. 
administrative expenses. and insurance 
on equipment. 

The contractual pass-through of any 
cost component does not. in itself. 
re ulre the Federal Government to 

fundamentally, having acknowledged 

MMS Response: The MMS 

'[mjany producers suffered hardships 

re 1 uce royalty cork More 
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the l ikelihood that a substiintial portion 
o f  the incidence o f  a l l  coii l  royalties is 
on  consumers o f  electricit>. MMS does 
not believe that i t  should be guided. in 
determining rules for valuing the 
nation's resources. primari ly b y  the 
question o f  who  pays o r  who benefits 
from royalties. 

Reoson 3: Commenters opposing the 
proposed rule stated that i t  would place 
massive amounts o f  royalty revenues 
in to the producing States' treHsuties at 
the economic expense of COHI consuming 
States. One commenter stated: 

Producer States argue that significant 
revenues have been lost since the regulation 
was changed in 1989. but the adverse fiscal 
effects which these States take issue with are 
in reality the loss of additional revenue over 
and above the sizeable revenues gained in 
1989. The total western coal royally revenue 
increased by s39 million froin 1986 to 1989. 
This represents a 70 percent increase. 

One commenter emphasizing this 
issue stated: 

In addition. any loss in revenue i s  more 
than compensated for by the current rule 
which allows for 50 percent of the Federal 
royalty revenue* to be returncd dir?:tly to 
coal-producing States, and another 40 percent 
to be returned to Western S~HICS for water 
projects. 

Another commenter noted: 
The fiscal impact af reversing the current 

coal royalty regulalion must H ~ O  t ie analyzed 
from a national rather than d regional 
perspective. I t  i s  inappropriate to consider 
the fiscal impact on producing States without 
equal consideration being given to the 
negative impact in consumer States such as 
Wisconsin. The loss in producer State 
revenues represents an equal cost increase to 
ratepayers in  our consumer States. 

Commenters favoring the proposed 
rule noted that coal i s  a nonrenewable 
resource. A s  such. i t  can only be 
produced once. and whatever revenue is 
foregone cannot be compensated for 
because the lend. once mined, no longer 
contains valuable deposits. One 
commenter addressing this point stated: 

there i s  no argument that with the ad 
valorem rates changed. there i s  an increase in  
royalties. We think that Is reflective of that 
value to the State. What the figures ' ' * do 
not reflect is. one. production * * '. 
Even as production increases. for whatever 
reasons. royalties received wil l be less than 
under the traditional valuation methods. This 
is royalty revenue which the public expected 
to receive. Federal and State programs. when 
faced with a reduction In revenue. have only 
two choices. Dropplng funding for those 
programs. resulting In a poorer quality 
program. i s  one choice. The other choice I S  t o  
raise other revenue ' to replace it. or 
shift the burdens to other programs. 

MMS Response: The sharing o f  
minerel revenue# wlth the Stetes from 
which the resource is  mined i s  not a 

valuation issue. although i t  is clear Ihirt 
roys2y valuation can affect revenues to 
both Federal and State treanuries. The 
sharing of coal royalty revenue is set 
forth under MLA. as amended by 
FCLAA. at section 35 (30 U.S.C. I N ) .  
The formula defines h o w  the revenues 
wil l be shared. 50 percent to the State. 
40 percent to the Reclamation fund and 
10 percent t o  the U.S. Treasury. The 
legislative history o f  FCLAA indicates 
that Congress was concerned w i th  the 
social and economic impacts of 
expatided coal production and  expressly 
desired to increase revenues returning to 
the S~ates. l louse Report No. 94-881. 
states: 

When an area is newly opened to large 
scale mining. local governmental entities 
must assume the respcnsibility of providing 
public services needed for new communities. 
including schools. roads. hospitals. sewers. 
police protection. and other public facilities. 
as well as adequate local planning for the 
development of the community. Since section 
35 of the M I A  of 1920 currently provides that 
the monies returned to the States be 
available only for schools and roads. i t  i s  
difficult for affected areas to meet the nreds 
of their new inhabitants. This situation exists 
both with respect to coal and geothermal 
development. as well as other mineral 
resources. . . . . .  

An effort must be made to alleviate these 
problems by makin8 funds available for the 
various aspects of community development. 

As shown Iielow.,ti.R. 6721 will add 12.5 
percent of the monies received under section 
35 of the Minerals Lands Leasing Acf fo fhe 
37.5 percent share currently returned to the 
States. 

The additional 12% percent that wil l go to 
the States i s  not ear-marked for schools and 
roads. and may be spent by the States for 
planning. public facilities and public services. 
giving priority to those communities impacted 
by the mineral development. 

Reason 4: Commenters opposing the 
proposed rule stated that the Ianuary 13. 
1989. f inal rule's lower  royalty cost 
lowers the price o f  Federal coal and thus 
makes Federal coal more competitive 
with non-Federal coal and other energy 
sources. thereby capturing a greater 
market share and ultimately generating 
increased royalty revenues, 
employment, and  other tax receipts. 

The MMS was provided a n  extensive 
study of the Colorado coal market 
prepared by the Colorado Department o f  
Natural Resources. That study 
concluded that the royalty valuation 
rules decreased the price o f  Colorado 
coal by $0.25 per ton which, along w i th  
the State's actions in reducing i ts  
severance tax and  in instituting a tax 
credit [which reduced the price by $1.25 
per Ion) helped Jncresre Ihe produclion 
of Colorado coal by 11 percent in the 

first three quarters of 1988 from the 
nadir o f  recent prodl l  ! ion in 1987. 

Commenters f a v o i ; q  the proposed 
rule disputed the conclusions drawn by  
those opposing the proposed rule as wel l  
as the professed goal to assist western 
coal production and sales. One 
cornmenter stated that: 

The historical record shows that the 
increases in Federal coal royalty rates. 
resulting from the change to ad valorem rates. 
after 1976. did not lead to higher prices for 
western coal. and did not prevent production 
growth fmm occurring in the West. 
Consequently. there i s  no reason to assume 
that the reduction in  effective royalty rates. 
resulting from the deductions that were 
allowed in the 19139 regulations. are going to 
lead to lower coal prices. or higher coal 
production in the future. Producer costs are 
simply not the principal determinant of coal 
prices and production rates. . . . . .  

Production in the Western States. which 
produce coal. primarily from Federal leases. 
or from private or Indian lands. with lease 
rates tied to the Federal rate. grew from 185 
million tons in 1960. to 270 million tons in 
1988. This  was a n  increase of 85 million tons. 
or 48 percent. during this very period when 
Federal royalty rates were rising. 

Another commenter stated that: 
The growth rate of western coal 

production. we would note, next. has been 
greater than that !or the Midwestern or 
Eastern coal regions. Western coal producers. 
in other words. simply do not need help to 
compete against the Midwest or the 
Appalachian producers. 

MMS Response: The MMS agrees that 
the historical record indicates. in 
general, that higher Federal royalties do  
not appear to have hindered the 
production and marketabil ity of 
Western coal. The Department o f  
Energy. Energy Information 
Administration (EIA) Report No. SR/ 
c D / 8 7 4 .  t it led "Potential Effects of 
Changes in Federal Coal Royalty Rates." 
published September 4.1987. 
summarized: 

As a result of increa~'"g royalty rates. 
there i s  concern that the price of coal from 
Federal lands may rise to the point that i t  wil l  
be less competitive with rlternative sources 
and fuelti including oil. gas. and imported 
coal and/or electricity-and thus adversely 
affect the Nation's energy security. 

To test the above hypothesis, EIA 
considered three scenarios. 

The renulls of the three cases showed no 
significant impacts nationally and only 
modest shifts in production regionally. 
Electricity prices and market shares of coal 
for electricity generation appear essentially 
unaffected. 

Eliminating Federal royalties (Scenario C3] 

of about 4.5 million tons by the year 2ottt). out 
did rhaw 1 rhlft from uarlurn la wurlurn cad 

F47 OO.FMT...( 16.301 ... 7-06-88 



35430 Federal Resister / Vol: 55, No. 169 / Thuraday, August 30, 19w) / Rules and Regulations 

of a total of 1.2 billion short tons of U.S. coal 
production. Shifts 01 production within 
regions were somewhat morc pronounced. 
particularly in the northern Crerit Plains and 
Rocky Mountain areas. In general. reduction 
or elimination of a percentage royalty 
increases the competitiveness of higher 
priced coal. tlowever. it does not appear that 
coal production will be significantly slowed 
by the royalties now coming into effect 
(Scenario C1) or accelerated by elimination 
of royalties (Scenario (3). 

While the information from the State 
of Colorado is locally encouraging. MMS 
believes that there is little evidence that 
the royalty rule played any significant 
part in the increase in production 
reported in the P'dte's report. Local 
incentives appear to be the principal 
cause of this increase. 

Competitive price reductions can 
result in increases in the sales of the 
party which reduced price. This occurs 
because the price of close substitutes 
has not fallen. On the other hand. 
general price declines are less likely 10%. 
result in increases in sales as the price 
of close substitutes has also fallen and 
the commodity has only reduced price 
compared with less close substitutes. 
Thus, if  for example, Colorado can 
reduce the price of its coal compared 
with Wyoming coal. which ' 3 close 
substitute in Colorado. C010ri:d~ coal 
may be able to increase its sales at the 
expense of Wyoming coal. On the other 
hand, if the price of all western coal is 
reduced. any increases in sales are: (I) 
Less likely. a s  they must come at the 
expense of less comparable 
commodities. such as eastern coal, or 
oil. and (2) more diffuse. as all western 
coal will share in the newly enlarged 
market-to the extent there is any 
measurable enlargement. Thus. MMS 
believes that the effect of changes in 
Federal royalty valuation polizy was 
less likely lo have an effect on Colorado 
coal production than changes in rules 
which decreased the gross price only of 
Colorado coal. 

With this information on hand as well 
as MMS's own study. MMS concludes 
that reduced royalty costs would not 
substantially increase production and 
thereby increase royalty receipts. In 
addition. MMS believes that the degree 
to which the reduced royalty costs might 
affect production would be too small to 
overcome the impact that the January 
13.1989. rulemaking has had on royalty 
revenuer. The MMS believes that other 
factor8 such as Clean Air Act 
legislation, overall economic activity. 
and costs and availablity of competing 
fuels appear to be more significant 
faclon affecting coal production levels. 

Reason 6: Commenten opposing the 
propored rule alated that the coals of 

AML fees and Black Lung excise taxes, 
in particular. should be excluded from 
the royalty value of c o d  because they 
are unique taxes and fees and can be 
distinguished from other Government 
levies. One commenter pointed out that 
the January 13.1989. final rulemaking: 

AML fees were unique to coal and that 
royalties on State taxes would improperly 
give the Federal Government a royalty share 
of those State taxes. It  also recognized that 
States should not receive a royalty share of 
the Federal taxes and fees. or an additional 
royalty share. derived from their own State 
severance taxes. 

Commenters favoring the proposed 
rule disagreed, finding that production 
taxes and fees are a cost of doing 
business and *annot be distinguished 
from other similar costs of doing 
business like FICA taxes. They 
represented that value for royalty 
purposes should recognize all costs of 
extracting nonrenewable resources 
without allowing deductions for 
arbitrarily chosen taxes and fees. 
MMS Response: Coal is by no means 

the only mineral subject to unique taxes. 
For example, lessees engaged in oil and 
gas exploration. development and 
production are required to contribute to 
the Fishermen's Contingency Fund 
under section 402 of the Outer 
Continenlal Shelf Lands Act 
Amendment of 1978 (OCSLA) (Pub. L 
95-372). Additionally, section 302 of the 
OCSLA establishes an Offshore Oil 
Pollution Compensation Fund and levies 
a fee on lessees not to exceed 3 cents 
per barrel of oil produced from the 
Outer Continental Shelf. From this larger 
background identifying other unique 
taxes and fees assessed on other 
minerals, and after reviewing the 
conditions under which the AML fee 
and Black Lung excise tax are levied, 
MMS believes there is no justification to 
exclude these particular taxes or fees 
from the royalty value. These taxes and 
fees. which are unique to coal. were 
imposed through the actions of the 
Congress which intended that industry 
contribute to funds designed to be spent 
to correct some of the health end 
environmental problems caueed by the 
mining of coal. The MMS does not 
believe that royalty costs should be 
reduced to Compensate for the Black 
Lung excise tax and A M L  fee which 
wete imposed to cover the health and 
environmental costs created by coal 
m in i ng. 

In any event. as value is based upon 
the willingness of the purchaser to pay 
for the produced coal, value should 
include all components of that payment, 
whether unique to coal or not. 

recognized that Black Lung taxes and 

Reoson 6: Commcnters opposing the 
proposed rule maintained that there 
were no negative fiscal impacts Hnd that 
royalty receipts actually increased by 7 
percent compared to the period March 
through August 1988. TheRe commenters 
also noted that production had 
increased by 17 percent. which. they 
argued. was due to the exclusions from 
royalty value permitted under the 
January 13.1989. final rule. Other 
commenters argued that the MMS study 
period was not of sufficient duration. 
and that a longer period of study was 
necessary in order to fully evaluate the 
impact of the exclusions from royalty 
value. 

Commenters from two coal producing 
States disagreed with those stating that 
there was no negative fiscal impact. One 
commenter stated: 

Federal royalty payments are an  important 
source of revenue for our public school 
system in Montana. providing 520.7 million or 
12 percent of total State aid to schools in 
State Fiscal Year 1989. According to the 
report on Fiscal and Production Impacts of 
the Exclusion prepared by MMS. the royalty 
exclusion for AML fees. Black Lung fees. and 
severance taxes cost Montana approximately 
$1.95 million in the first 6 months that i t  was 
in effect. Projected to a n  annual basis. 
Montana's public school system cannot 
afford the a n n u d  loss of $3.9 million. 

Another commenter similarly stated: 
[AI significant amount of the royalty 

revenue loss. in excess of 50 percent. is a loss 
to education or education-related funds. The 
difference between what Wyoming receives 
under the current rule and under the 
proposed rule-the rule that had been in 
effect before last year-is nearly S l Z  million 
per year. That represents a loss to Wyoming's 
public schools of nearly Se million yearly. or 
more than sa0 for every public school student 
in Wyoming. 

MMS Response: An part of the 
Department's study of the effects of the 
exclusions from royalty value. MMS 
reviewed the fiscal and production 
impacts resulting from the rule. The 
study found that royalty revenues did 
increase by over 8 percent compared to 
the same &month period of the previour 
year. The two most significant factors 
contributing to that rise in royalty 
revenue were increased production and 
higher reported sales values. Had these 
events not occurred, an absolute decline 
of revenues, when compared to the 
previour period, would have occurred. 
However, it ir also a fact that royalti88 
would have been higher had the 
exclusions not been permitted. 

effect of the exclusions from value on 
production. MMS recognizes that the 8 
months of data available did not allow 
for clearly established conclusionr on 

On the issue of study duration and the 
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production impacts. However. the 
;malyres were able to show the relative 
magnitude of the impacts on costs end 
pricer, and discuss the market 
mechanisms by which such impacts 
could affect production. As there was a 
trend of increasing Federal coal 
production during 8 period of increasing 
royalty rates by readjustment. and 1989 
production was consistent with that 
trend, i t  was not possible to find a 
separate effect of the exclusions on coal 
productinn. Furthermore. in the future. 
other factors which influence the 
demand for coal will have a far greater 
impact on production. including 
amendments to the Clean Air Act. 
changes in the general level of economic 
activity, and changes in the availability 
and relative prices of competing fuels. 
This would likely make any future study 
even more complex and problematic. 

Reason 7: Commenters opposing the 
proposed rule stated that production 
taxes and fees add to the cost of coal 
but do not add to its value. One 
commenler clarified this rationale. 
sla ling: 

I do not believe that :ax. in any f o r m 4  
fee. a tax. whatever it happens !o bc-in any 
form, is a question of value. It does increase 
the price. I t  does increase the cost. but i t  is 
not a part of value. Value is a totally different 
idea. and I * do not accept that price. 
itself. is equated to value. 

Commenters favoring the proposed 
rule countered with the opinion that 
production taxes and fees are a cost of 
doing business and cannot be 
distinguished from other similar costs of 
doing business like social security tsxes. 
One commenter further explained: 
The value of the coal is established by the 

compensation given and received under a 
coal supply contract. The compensation 
includes tho base price for coal. contractor 
ercalators and reimbursements for AML 
Black tung and state and local production 
taxes. Reimbursements for these fees and 
taxrs clearly add value to the coal for the 
producer because they result in a guaranteed 
cash flow and protect the base coal price and 
all escalators from out of pocket costs for 
those taxes and royalties. 
MMS Response: In the preamble to 

the January 13.1989. final rule, MMS 
discussed at length the underlying 
premise of valuation in a free and open 
market economy such a s  that in the 
United States. (See 54 FR 1493.) The 
meaning of value ha8 been at the heart 
of the debate that has persisted for 
years on coal royalty valuation. For 
royalty valuation purposes. for coal and 
other learable minerals. the Department 
has historically placed principal reliance 
on the marketability of the product, 
allowing buyers and rellers to forge a 
value within the bounds of the economic 

realm of supply and demand forces. 
Market-based valuation is a universally 
accepted point of determining value. It is 
neither intrinsic nor subjective but. 
instead. is an economic event 
measurable by the price paid for the 
product, including all consideration 
pessing between buyer and seller. This  
characteristic of market-based valuation 
is critical. because i t  describes the 
necessity to account for all monies paid 
for the purchase of coal. not just those 
price components arbitrarily deemed by 
the buyer or seller to represent value. In 
other words. the true measure of value, 
and its meaning a s  used by the 
Department in royalty valuation. is the 
price that willing coal purchasers agree 
to give to willing coal producers, in 
arm’s-length transactions. for the 
acquisition of coal. 

Reason 8: Commenters opposing the 
proposed rule suggested that this rule 
would add to the cost of low-sulfur coal 
and therefore conflict with the 
Administration’s environmental goals. 
One commenter rtated: 

we expect Congress will enact acid 
rain legislation this year which will mandate 
reduction of sulfur dioxide emissions from 
coal-fired generating plants *. A i  more 
utilities convert from high-sulfur to low- 
sulfur coal mined in Western States. demand 
will increase the market price. The MMSs 
proposed regulations would defy emerging 
national environmental goals by increasing 
the cost of low-sulfur coal even higher than 
the natural market forces which will develop. 
The consumer will bear the consequences of 
such a policy decision. 

. . .  

Another commenter stated: 
[iln implementing Federal Acid Rain 

Legislation other utilities wilt also fuel switch 
to comply. We find it especially distressing to 
see a Federal agency increase the cost of 
utilizing low sulfur western coal at the same 
time President Bush is expreening concern 
that the proposed Clean Air Act revisions are 
too expensive. This inconsistency in Federal 
policy actions is disturbing. 

Commentera favoring the proposed 
rule countered with the argument that 
the concept of the rule raising western 
coal prices was a fallacy. The rule 
merely adjusts coal royalty so that it is 
restored to the level that existed before 
the January 13.1889. rulemaking. 
commensurate with the level required 
by a uniform definition of royalty value, 
which favors no leasable mineral over 
another. 

MMS Response: Federal policies and 
laws must deal with many, sometimes 
conflicting, goals and balanca those 
conflicting goals a#  best they can. A rise 
in coal prices itself does not constitute a 
vaffd reason for abandoning long- 
standing valuation principles. The MMS 
believer that the private rector Ir the 

. . .  

most appropriate economic agent for 
establishing the value of coal 
production. As a general rule, 
governmental tampering with markets 
has historically not been a s  successful 
in adjusting prices as the adjustments 
made by free-market forces. Hence. in 
deference to the market concept. M U S  
accepts the principle that the most 
effective and efficient value-setting 
mechanism is the value set by 
competition in the free market. 

Reoson LZ: Commentem opposing the 
proposed rule argued that the January 
13.1989, final rule was the result of a 
long rulemaking process resulting in a 
compromise in which both of the 
opposing camps did not receive 
everything they wanted. These 
commenters stated that the Ianuary 13. 
1969. rule was acceptable and should 
remain in place. 

Commentera favoring the proposed 
rule did not view the January 13.1989. 
final rule as a compromise. To them. the 
lanuary 13.1969. final rule was a step to 
lower royalties and the cost of coal. 
Several State recipients of Federal coal 
royalties did not believe that they 
received anything in return for 
decreasing royalties. since the lanuary 
13. 1989. rulemaking. by and large. 
otherwise clarified and continued prior 
policy. 

MMS Response: The MMS does not 
consider the Jenuary 13.1989. final rule 
to represent a compromise in the sense 
that valuation principles were 
exchanged in return for acceptance of 
the entire rulemaking package. The 
lanuary 13.1989, final rule represented 
the outcome of lengthy consensus 
building on many issues involving coal 
product valuation. In the time period 
since the January 13.1989. final rule. 
MMS has received many comments and 
conducted a study of the effects of that 
rule. The MMS found that the principal 
effect of the January 13.1989. final rules 
was to transfer more than $32 million 
from Federal. State. and tribal treasuries 
to the producers of coal and electricity 
and the consumers of electricity. 
Consequently. MMS now concludes that 
i t  would like to retain longstanding 
mineral valuation principles. 

that this rule ignores previouc policy 
recommendations on royalties by the 
1984 Commission on Fair Market Value 
Policy for Federal Coal Leasing 
(Linowes Commission) and the 
Congressional Research Service (CRS) 
Report for Congress, 88.0250E. 

MMS Response: There was only m e  
recommendafion by the Unowes 
Commission concerning royalty 
valuation policy. The Linower 

Reason fa Several commenters stated 
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Commission concluded that the base for 
cirlculoting Federal royalty pciyments 
should be the FOB price minua all State 
and local severance and similar taxes. 

Federal royalty should be based 011 the value 
of the coal being produced. not on State and 
local taxes ar well. Federal royalty policier 
rhould not create an Incentive for higher 
State and local reverance taxes-or similar 
production-based taxem-by increasing the 
effective total return to a given percentage 
lax. State and local Governments should bear 
the direct rerponsibility for the full financial 
impact of their severance taxer. (See 
February 1W Report of Linowes 
Commirsion. "Fair Market Value Policy for 
Federal Coal Leasing." at page 321.) 

the Linowes Commission report. In the 
"Review of Federal Coal Leasing." at 
pages 38 and 39. the Department 
responded to the recommendation as 
rollows: 

The Commirrion concluded that the bare 
for calculating Federal royalty payments 
should be the F.O.B. price minus all State and 
local reverance and similar taxes. Under the 
terms of mort Federal and Indian mineral 
leases. the Department computes its royalty 
bared on the "'value" of the minerals 
produced. Thfs "value" ir the gross proceeds 
from the sale of the produced minerals. 
including all valuable conriderat ion received 
by the lessee such as any fees and taxes 
which. under the terms of the rales 
agreement. the buyer reimburses the leasee or 
pays on behalf of the Iesree. 
This method of royalty computation ir not 

limited to Federal coal production or to 
severance taxer. but extends to other Federal 
minerals. such as oil and gas. to other 
reimburred costa such ar reclamation fees 
and royaky payments. and to Indian 
mineralr. Elimination of reimbursed taxes 
from coal value alone would create 
inconsistent practice with regard to other 
minerals and to other reimbursed cortr. 

State and local reverence and rimilar taxer 
in the value of Federal coal for royalty 
purpores results ir an inappropriate "hidden" 
tax on the production. The Commission 
believed the elimination of there taxes from 
the royalty valuation process will distinguish 
the impact of State taxes from Federal 
royalties on the ultimate cost of coal. Thus. 
each governmental entity will then be clearly 
rerponrible for ita policies on revenue 
collection. 

However. elimination of any or all 
reimbursed costs may create a situation of 
collecting royalty on leas than the "value" of 
the production as required by the Mineral 
Lends Leasing Act. as amended. The 
Department has taken the lcgal position in 
the past that royalty on Federal leasee is 
owed to the United States as lersor and only 
after the royalty Is paid is the revenue 
dirtributed according to the rtatutory 
formula. Accordingly. the Department 
believer lhlr irrus murt be addressed by 
Congress after a study of ita effects on other 

The Commisrion concluded that the 

In 1981. the Department responded to 

In the view of the Commirsion. inclusion of 

programs and on State and local 
Governments. 

The MMS believes that the above 
response is still appropriate. 

In the CRS report's summary and 
conclusions, CRS concluded that Black 
Lung excise taxes. AML fees. and 
severance taxes imposed on the 
production of coal should be deducted 
from the arm's length sales price in 
defermining the base for calculating the 
royalty payment. 

determine the appropriate royalty, or 
economic rent. that the lessee should 
pay so neither the government was 
discouraged from leasing coal because 
the royalty paid was too low. nor coal 
production was inhibited because the 
royalty was too high. The CRS report, 
therefore. looked at  the "royalty" issue 
as a whole and did not separately 
consider value irsues and royalty rate 
issues. Therefore. the conclurions in the 
CRS study are not directly transferable 
to the considerations in this rulemaking. 

Reoson 11: Commentern opposing this 
rule claimed that. in fairness, if the 
January 13.1989. rule is being 
reconsidered. other issues within the 
scope of that rule such a s  the gross 
proceeds concept and contract 
submission should also be reconsidered. 
One commenter stated 

["]e murt ask the Department, and MMS. 
why. despite our repeated requertr. have you 
refured to open thir rulemaking laic] to allow 
rubmission by the industry. and 
consideration by the Government. of these 
other irrues? Why are we being penalized, 
merely because we bit our tongue when the 
March 1.1988. regulations were promulgated, 
and decided to accept the bitter with the 
rweet. 

Does not absolute, and basic. fairness. 
equity and good Government policy mandate 
that if you are going to reopen there ruler. 
partially. for reconsideration. you should do a 
full re-opening, in order to allow 
conrideration of all the inter-related portions 
of the rules. 
MMS Response: The MMS decided to 

revisit the production tax and fee 
exclusion from value issue because the 
January 13.1989, final rule as viewed by 
many affected parties departed from the 
traditional view of the De?artment th&t 
value Is, at a minimum. equal to gross 
proceeds, or the total consideration 
received for production of the Federal 
resource. The Department had 
completed a long rulemaking. 
culminating in the January 13.1989, rule, 
and did not believe the other parts of the 
rule needed to be revisited. 
111. Conclusion 

As explained above, the question of 
whether production taxer and fees are 

The CRS report attempted to 

part of the value of production is not a 
new issue. I t  was given considerable 
attention during the process leading to 
the January 1989 rules. At that time. 
MMS concluded that coal is 
distinguishable from other rninersls for 
purposes of Federal royalty valuation 
policy, and that production taxes and 
fees could be excluded from value for 
royalty purposes. 

However, as a result of the record in 
this rulemaking. including MMSs study 
of the effects of the January 1989 rules. 
MMS has now determined that 
production taxes and fees should not be 
excluded from royalty value. Therefore, 
MMS is adopting the proposed rule to 
remove the exclusion from value for 
production taxes and fees applicable to 
Federal coal leases. 

There are many reasons why MMS 
has chosen this course. First. as 
explained above, the valuation principle 
that MMS has relied upon consistently 
in developing its product valuation 
regulations for oil. gas and coal, is that 
value is best determined in the market, 
reflected by the total proceeds accruing 
to the seller for the eale of production 
under an arm's-length contract. See 30 
CFR m.Z57(b](lj. ~ . l o z ( b j ( l  j(i]. 
208.152(b](l)(i). and 206.153(b)(t)(i). The 
definition of "gross proceeds" in the 
coal valuation regulations at 4 208.251 
always has been defined a s  including all 
consideration accruing to the lessee, 
including reimbursement for production 
taxes and fees. Therefore. the exclusion 
that was adopted in 0 m.E7(b)(5) was 
an aberration from the fundamental 
standard that the value of production 
cannot bs less than gross proceeds. 
While MMS recognizes that coal is 
different from oil and gas. and that coal 
is marketed differently, it nonetheless 
does not change the fundamental 
economic notion that the minimum 
"value" of the coal resuurce owned by 
the people of the United States is what 
the purchaser actually paid for that coal. 

The MMS also relied in the 1989 rules 
upon the prospect that a s  a consequence 
of reducing the royalty obligation on 
Federal coal, production might be 
stimulated and total production and 
royalty payments would increase. From 
MMSs study. however, it cannot be 
concluded that the royalty reduction had 
this effect. While production and 
royalties did in fact increase. those 
increaser were in line with previous 
year's growth before the royalty 
reductiun was adopted. While Colorado 
coal production was particularly 
anhanced. it is more likely the result of 
the incentives granted by the State of 
Colorado which were worth 4 to 5 timea 
the amount of the Federal royalty 
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exclusion. Therefore, from the MMS 
study tho only clear result that emerged 
is that Federal royalty collections for the 
first year after the 1989 rules were 
effective were $32.2 million less than 
they would have been had the exclusion 
not been a art of those rules. Under 30 

have gone directly to the coal producing 
States. thus the States particularly have 
suffered revenue shortfalls greater than 
anticipated. This dollar impact far 
exceeded h4MS's expectations when it 
adopted the exclusion. 

As part of its rationale for adopting 
the exclusion from value for production 
taxes and fees. MMS also expected in 
1989 that the exclusions would not affect 
Indian leases. (See 54 FR 1511.1 The 
MMS wanted the rule to be revenue 
neutral for Indians. and in the preamble 
to the 1988 proposed rule. MMS asked 
for comment on this issue a s  i t  related to 
existing Indian coal leases (there are 
less than 10 producing Indian coal 
leases): 

The MMS specifically would like comment 
whether the proposed exclusion language will 
be sufficient to ensure that the exception 
provided by paragaph (b)(5) will not be 
applicable to existink h d k n  leases. (See 53 
FR 26942.) 

However, after the exclusions became 
effective. the lessees of Indian leases 
accounting for a majority of Indian lease 
production claimed that the exclusions 
would in fact be applicable to their 
Indian lease production. Their claim is 
premised on lease terms which they 
maintain base royalty value on the 
regulations applicable to Federal leases, 
including the exclusion for production 
taxes and fees. While MMS's Royalty 
Management Program has disputed the 
Indian lessees' interpretation of the 
lease terms and regulations. the matter 
is on administrative appeal and is 
unsettled. If the lessees are correct in 
their interpretation. then one of MMS's 
assumptions in the 1989 rule is invalid. 
Since this issue has a potential impact 
on the Indian lessors of several millions 
of dollars per year, MMS believes that it 
is more prudent to eliminate the Federal 
lease exclusion and thereby end the 
dispute rather than let it continue 
through several more years of 
administrative and judicial litigation. 
In calling for comments in the Notice 

of Proposed Rulemaking, MMS 
specifically requerted information which 
might tend to show that the rule had 
resulted in increased production. No 
party came forward with persuasive 
evidence that the January 13,1989, rule 
accomplished anything other than 
lransferrlng over $32 million annually 
from Federal and State treasuries to the 

U.S.C. 192  R alf of the revenues would 

S a 1 9 9 9  OOtN(OOW29-AUG-90-09: 18:3 1 )  

producers and consumers of coal and 
electricity. In addition. in the Notice of 
Proposed Rulemaking and at every 
public hearing. all commenters were 
asked for some alternative market based 
valuation principle which would imply 
that production fees and taxes should be 
excluded. None was suggested. 
Thus, as the Department has 

traditionally used market based criteria 
for defining value. and for the additional 
reasons for using market based criteria 
enunciated in the January 13.1989. rule, 
MMS believes that it should return to 
the historic basis of valuing production 
to be at least equal to the gross proceeds 
accruing to the lessee in payments for 
the produced coal. 
IV. Procedural Matters 
Executive Order 12291 

determined that this document is not a 
major rule and does not require analysis 
under Executive Order 12291. This 
rulemaking is to modify the 
Department's definition of the value of 
coal for royalty purposes under the coal 
product valuation regulations that were 
issued on lanuary 13.1989. 

Executive Order 12630 
Because this rule will not affect the 

use of or the value of private property, 
the Department certifies that the rule 
does not represent a governmental 
action capable of interference with 
constitutionally protected property 
rights. Thus, a Takings Implication 
Assessment need not be prepared 
pursuant to Executive Order 12630. 
"Government Action and Interference 
with Constitutionally Protected Property 
Rights." 
Regulatory Flexibility Act 

Because this rule simplifies existing 
regulations. administrative requirements 
regarding royalty reporting would be 
reduced for small business entities as a 
result of implementation of this rule. 
Therefore. the Department has 
determined that this rulemaking will not 
have a significant economic effect on 
any small business entities and does not 
require a regulatory flexibility analysis 
under the Regulatory Flexibility Act (5 
U.S.C. 602 et se9.). 

Paperwork Reduction Act of 1980 

The collection of information 
contained in this rule has been approved 
by the Office of Management and 
Budget under 44 U.S.C. 3501 el 889. and 
assigned clearance number loI0-0074. 

The Department has  hereby 

National Environmental Policy Act of 

I t  is hemby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
that a detailed statement pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1989 (42 
U.S.C. 4332(2)(C)) is not required. 
List of Subjects In 30 CFR Part 208 

Coal, Continental Shelf, Geothermal 
energy, Government contracts. Indian 
lands. Mineral royalties, Natural gas. 
Petroleum, Public lands-mineral 
resources. Reporting and recordkeeping 
requirements. 

Dated August 23.1990. 
I r m a  M. Hughes, 
Deputy Assistant Secrelory. Lund and 
Minemls Management. 

For the reasons set out in the 
preamble. 30 CFR part 208 is amended 
a s  follows: 

PART 206-PRODUCT VALUATION 

revised to read a s  follows: 

et seq.: 25 U.S.C. 39th et seq.: 25 U.S.C. 21ffl 
et seq.: 30 U.S.C. 181 et seq.: 30 U.S.C. 351 et 
seq.: 30 U.S.C 1001 et seq.: 30 U.S.C. 1M1 et 
seq.: 31 U.S.C. 97ffl: 43 U.S.C. 13M et seq.: 43 
U.S.C. 1331 et seq.: and 43 U.S.C. leof et seq. 

p206.251 [Amondodl 

Coal, is amended to remove the 
definition of "Severance tax.'' 

3. Section 206.257 under Subpart F- 
Coal, is amended to remove the existing 
paragraph (b)(5) and to redesignate 
paragraph (b)(6) a s  a new paragraph 
[b)(s). Newly redeaignated paragraph 
(b)[s) and paragraphs (b)(l). [c)(3) and 
[g) are revised to read a s  follows: 
8 206.257 Valuation stan&& tor ad 

1. The authority citation for part 206 is 

Authority: 5 U.S.C. 3oT et seq.: 25 U.S.C. 396 

2 Section m.251 under Subpart F- 

V8-k.- . . . . .  
(b)[l) The value of coal that is sold 

pursuant to an arm's-length contract 
shall be the gross proceeds accruing to 
the lessee, except as provided in 
paragraphs (b)(2). (bI(3). and (bl(5) of 
this section. The lessee shall have the 
burden of demonstrating that its 
contract is arm's-length. ??le value 
which the lessee reports, for royalty 
purposes, is subject to monitoring. 
review, and audit. 
b b b b .  

(5) The value of production for royalty 
purpoter thall not include payments 
received b the lesiee pursuant to a 
contract w K ich the lessee demonstrates. 
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to MMSs satisfaction. were not part of 
the total consideration paid Tor the 
purchase of coal production. 

determined pursuant to paragraph (c)(Z) 
of this section. that value determination 
shall be consistent with the provisions 
contained in paragraph (b)(S] of this 
section. 

(c) 
(3) When the value of coal is 

. . . . e  

(g) Notwithstanding any other 
provisions of this section. under no 
circumstances shall the value for royalty 
purposes be less than the gross proceeds 
accruing to the lessee for the disposition 
of produced coal less applicable 
provisions of paragraph (b)(5) of this 
section and less applicable allowances 
determined pursuant lo 10 208.258 
through 206.262 and 8 208.285 of this 
subpart. . . . . .  

SW..Washington. DC 20460, Toll free: 
800-535-0202, In Washington. DC and 
Alaska. 202-479-2449. 
W P R E ~ H T A R V  INFORMATIOW In the 
Federal Register of August 3.1990 (55 FR 
31594). EPA issued a final rule which 
added seven ozone depleting chemicals 
to the section 313 list of chemicals and 
chemical categories. The CAS number 
for the chemical 
bromochlorodifluoromethane [Halon 
1211) was incorrectly listed as  "4Zl-0l- 
2" in the preamble on page 31591. 
second column, second line from the 
bottom and in the tables under 0 372.G. 
The correct CAS number is 35359-3. 

chuieSIEllrln* 
Director, Offie of Toxic Substoxes. 

9 a t d  August 22 ISSO. 

Therefore, 40 CFR part 372 is amended 

1. The authority citation for par! 372 
a8 f d O W 8 :  

continues to read as  follows: 

PART 372-fAYENDEDl 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR P8rt 372 

I FRL-3798-2 1 

Ozone Depleting Chemicals; Toxic 
C h m M  R e I 0 . w  Reportlng; 
CMmUJty Rlght-TO-KtW~ Addition 
0 f C M m i c r k ; T ~ A m a n d m t  
AOENCv: Environmental Protection 
Agency (EPA). 
A- Final rule, technical 
amendment. 

SUYMAIW: This notice corrects an error 
in a final rule published in the Federal 
Register of August blQQ0. concerning a 
petition EPA received from three State 
Governors and the Natural Resources 
Defense Council to add seven ozone 
depleting chemicals to the list of toxic 
chemicals subject to reporting under 
section 313 of the Emergency Planning 
and Community Right-to-Know Act of 
1988. The CAS number for the chemical 
substance bromochlorodifluoromethane 
(Halon 1211) was incorrectly listed. This 
document corrects that error. 
EFFECtnn DATE This rule is effective 
August 30,1990. 
FOR FIJR'WER INFORMATION CONTACT: 
Robert J. Israel, Petitions Coordinator. 
Emergency Planning and Community 
Right=to-Know, Information Hotline, 
Environmental Protection Agency, Mail 
Stop OS-lZ0. IM M St, 

Authority: 42 U.S.C. l l M 3  and 11028. 

43n.65 IAmendull 

2. In Q 372.65 by revising the entry for 
bromochlorodifluoromethane in 
paragraph [a) and revising the entry for 
4Zl-Ol-2 in paragraph (b) to read a s  
follows: 

4372.65 ch.m#rrrdchrmlal 
trt.gork.to-~~roplkr 

(a]' 

~~ 

P 
(Hlllon 1211) ................. 353-59-3 7/8/90 

(b) 

0.1. 

353-59-3 ......... 7/8/90 
am (H.la\ 1211). 

DEPARTMENT OF TRANSPORTATION 

FodomI Hlgnwry Admlnlrtntlocr 

49 cm 390 

[FtWA Dcdr.1 NC-1141 

hdml Motor curkr Srfrty 
R o @ b h t h u O . m d ; T m  
AnundMnts 

AO- Federal Highway 
Administration (FHWA). DOT. 

Correction to final rules. 

t u y y ~ ~ ~ v :  This document corrects an 
error in a technical amendment to the 
final rules that appeared in the Federal 
Register on May 19.1988 (53 FR 18042) 
and October 30.1987 (52 FR 41718). The 
technical amendment appeared in the 
F d e d  Regirter on Monday. August 13. 
1990 (55 FR 32918). In the August 13. 
1990 amendment the first correction 
amended the definitions of "private 
motor carrier of passengers" and 
"private motor carrier of property" in 49 
CFR 390.5 to make them consistent with 
the definition of "motor private carrier" 
in the underlying statutory authority and 
to eliminate any misinterpretation of 
those definitions. Inadvertently, in the 
revision of the definition of "private 
motor carrier of property" the word 
"passengers" was substituted for the 
correct term "property". This 
amendment is intended to correct that 
oversight. 
EFFECTWE DA- August 30.1990. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Neil1 L Thomas. Office of Motor 
Carrier Standards. (202) 366-2983. or Mr. 
Charles E Medalen. Office of the Chief 
Counsel, (202) 386.1354, Federal 
Highway Administration, Department of 
Transportation. 400 Seventh Street SW.. 
Washington. DC u1590. Office hours are 
from 7:45 a.m. to 415 p.m.. e. 1.. Monday 
throagh Friday. except legal holidays. 
SUPPLEMWARY IMFOIWA~OW Title 49. 
Code of Federal Regulations. 0 390.5. 
Definitions. was amended by a final rule 
published in the Federal Register on 
May 19,1988 (53 FR 18042 1rrOSr). The 
rule included d e f ~ t i o n s  of the terms 
"private motor carrier of passengers" 
and "private motor carrier of property." 
On August 13.1990 both of these terms 
were redefined and the new definitions 
were published in the Federal Register 
(55 FR 32918). Inadvertently. the word 
"passengers" was included in the 
definition for "private motor carrier of 
property" rather than "property" as  had 
been intended. This document corrects 
that e m r .  
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