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(3) If SBA finds financial hardship,
SBA will decide how much and how
long to reduce the amount garnished
from your pay. SBA will notify your
employer of any reductions.

() Ending garnishment. (1) After SBA
has recovered the amount you owe, in-
cluding interest, penalties, and admin-
istrative costs consistent with the
FCCS, SBA will send a notice to your
employer to stop wage garnishment
with a copy to you.

(2) SBA will review your account to
ensure that garnishment has stopped if
you have paid your debt in full.

(m) Prohibited actions. No employer
may fire, refuse to employ, or take dis-
ciplinary action against you because of
a withholding order issued by SBA.

(n) Refunds. (1) SBA must promptly
refund any amount collected by admin-
istrative wage garnishment if either—

(i) A Judge, after a hearing held
under paragraph (f) of this section, de-
termines you do not owe a debt to the
United States; or

(if) SBA determines that your em-
ployer continued submitting to SBA
withheld wages after you had paid your
debt in full.

(2) Refunds of amounts collected will
not earn interest unless required by
federal law or contract.

(o) Right of action. SBA may sue your
employer for any amount that the em-
ployer fails to withhold from wages
owed and payable to you in accordance
with paragraphs (g) and (i) of this sec-
tion. However, SBA may not file such a
suit until the collection action involv-
ing you has ended unless earlier filing
is necessary to avoid expiration of any
applicable statute of limitations pe-
riod. For purposes of this section, the
collection action involving you ends
when SBA stops the collection action
in accordance with the FCCS or other
applicable standards. In any event, the
collection action involving you will be
deemed ended if SBA has not received
any payments from you to satisfy your
debt, in whole or in part, for a period of
one (1) year.

[70 FR 17587, Apr. 7, 2005]
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OVERVIEW AND DEFINITIONS

8§142.1 Overview of regulations.

(a) Statutory basis. This part imple-
ments the Program Fraud Civil Rem-
edies Act of 1986, 31 U.S.C. 3801-3812
(““the Act’’). The Act provides SBA and
other federal agencies with an adminis-
trative remedy to impose civil pen-
alties and assessments against persons
making false claims and statements.
The Act also provides due process pro-
tections to all persons who are subject
to administrative proceedings under
this part.

(b) Possible remedies for program fraud.
In addition to any other penalty which
may be prescribed by law, a person who
submits, or causes to be submitted, a
false claim or a false statement to SBA
is subject to a civil penalty of not more
than $5,000 for each statement or
claim, regardless of whether property,
services, or money is actually delivered
or paid by SBA. If SBA has made any
payment, transferred property, or pro-
vided services in reliance on a false
claim, the person submitting it is also
subject to an assessment of not more
than twice the amount of the false
claim. This assessment is in lieu of
damages sustained by SBA because of
the false claim.

§142.2 What kind of conduct will re-
sult in program fraud enforcement?

(a) Any person who makes, or causes
to be made, a false, fictitious, or fraud-
ulent claim or written statement to
SBA is subject to program fraud en-
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forcement. A ‘‘person’”” means any indi-
vidual, partnership, corporation, asso-
ciation, or other legal entity.

(b) If more than one person makes a
false claim or statement, each person
is liable for a civil penalty. If more
than one person makes a false claim
which has induced SBA to make pay-
ment, an assessment is imposed
against each person. The liability of
each such person to pay the assessment
is joint and several, that is, each is re-
sponsible for the entire amount.

(c) No proof of specific intent to de-
fraud is required to establish liability
under this part.

§142.3 What is a claim?

(@) Claim means any request, de-
mand, or submission:

(1) Made to SBA for property, serv-
ices, or money;

(2) Made to a recipient of property,
services, or money from SBA or to a
party to a contract with SBA for prop-
erty or services, or for the payment of
money. This provision applies only
when the claim is related to the prop-
erty, services or money from SBA or to
the contract with SBA; or

(3) Made to SBA which decreases an
obligation to pay or account for prop-
erty, services, or money.

(b) A claim can relate to grants,
loans, insurance, or other benefits, and
includes SBA guaranteed loans made
by participating lenders. A claim is
made when it is received by SBA, an
agent, fiscal intermediary, or other en-
tity acting for SBA, or when it is re-
ceived by the recipient of property,
services, or money, or the party to the
contract.

(c) Each voucher, invoice, claim
form, or individual request or demand
for property, services, or money con-
stitutes a separate claim.

§142.4 What is a statement?

A ‘‘statement” means any written
representation, certification, affirma-
tion, document, record, or accounting
or bookkeeping entry made with re-
spect to a claim or with respect to a
contract, bid or proposal for a con-
tract, grant, loan or other benefit from
SBA. “From SBA” means that SBA
provides some portion of the money or
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property in connection with the con-
tract, bid, grant, loan, or benefit, or is
potentially liable to another party for
some portion of the money or property
under such contract, bid, grant, loan,
or benefit. A statement is made, pre-
sented, or submitted to SBA when it is
received by SBA or an agent, fiscal
intermediary, or other entity acting
for SBA.

§142.5 What is a false claim or state-
ment?

(a) A claim submitted to SBA is a
“false’ claim if the person making the
claim, or causing the claim to be made,
knows or has reason to know that the
claim:

(1) Is false, fictitious or fraudulent;

(2) Includes or is supported by a writ-
ten statement which asserts or con-
tains a material fact which is false, fic-
titious, or fraudulent;

(3) Includes or is supported by a writ-
ten statement which is false, fictitious
or fraudulent because it omits a mate-
rial fact that the person making the
statement has a duty to include in the
statement; or

(4) Is for payment for the provision of
property or services which the person
has not provided as claimed.

(b) A statement submitted to SBA is
a false statement if the person making
the statement, or causing the state-
ment to be made, knows or has reason
to know that the statement:

(1) Asserts a material fact which is
false, fictitious, or fraudulent; or

(2) Is false, fictitious, or fraudulent
because it omits a material fact that
the person making the statement has a
duty to include in the statement. In
addition, the statement must contain
or be accompanied by an express cer-
tification or affirmation of the truth-
fulness and accuracy of the contents of
the statement.

§142.6 What does the phrase “know or
have reason to know” mean?

A person knows or has reason to
know (that a claim or statement is
false) if the person:

(a) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent; or

§142.8

(b) Acts in deliberate ignorance of
the truth or falsity of the claim or
statement; or

(c) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

PROCEDURES LEADING TO ISSUANCE OF A

COMPLAINT
§142.7 Who investigates program
fraud?
The Inspector General, or his des-

ignee, is responsible for investigating
allegations that a false claim or state-
ment has been made. In this regard,
the Inspector General has authority
under the Program Fraud Civil Rem-
edies Act and the Inspector General
Act of 1978 (5 U.S.C. App. 3), as amend-
ed, to issue administrative subpoenas
for the production of records and docu-
ments. The methods for serving a sub-
poena are set forth in part 101 of this
chapter.

§142.8 What happens if program fraud
is suspected?

(a) If the investigating official con-
cludes that an action under this part is
warranted, the investigating official
submits a report containing the find-
ings and conclusions of the investiga-
tion to a reviewing official. The re-
viewing official is the General Counsel
or his designee. If the reviewing official
determines that the report provides
adequate evidence that a person sub-
mitted a false claim or statement, the
reviewing official transmits to the At-
torney General written notice of an in-
tention to refer the matter for adju-
dication, with a request for approval of
such referral. This notice will include
the reviewing official’s statements con-
cerning:

(1) The reasons for the referral;

(2) The claims or statements upon
which liability would be based;

(3) The evidence that supports liabil-
ity;

(4) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
manded in the false claim or state-
ment;

(5) Any exculpatory or mitigating
circumstances that may relate to the
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claims or statements known by the re-
viewing official or the investigating of-
ficial; and

(6) The likelihood of collecting the
proposed penalties and assessments.

(b) If at any time, the Attorney Gen-
eral or designee requests in writing
that this administrative process be
stayed, the Administrator must stay
the process immediately. The Adminis-
trator may order the process resumed
only upon receipt of the written au-
thorization of the Attorney General.

§142.9 When will SBA

plaint?

SBA will issue a complaint:

(a) If the Attorney General (or des-
ignee) approves the referral of the alle-
gations for adjudication; and

(b) In a case of submission of false
claims, if the amount of money or the
value of property or services demanded
or requested in a false claim, or a
group of related claims submitted at
the same time, does not exceed $150,000.
A group of related claims submitted at
the same time includes only those
claims arising from the same trans-
action (such as a grant, loan, applica-
tion, or contract) which are submitted
together as part of a single request, de-
mand, or submission.

issue a com-

§142.10 What is contained in a com-
plaint?

(@) A complaint is a written state-
ment giving notice to the person al-
leged to be liable under 31 U.S.C. 3802 of
the specific allegations being referred
for adjudication and of the person’s
right to request a hearing with respect
to those allegations. The person al-
leged to have made false statements or
to have submitted false claims to SBA
is referred to as the ‘‘defendant.”

(b) The reviewing official may join in
a single complaint false claims or
statements that are unrelated or were
not submitted simultaneously, regard-
less of the amount of money or the
value of property or services demanded
or requested.

(c) The complaint will state that
SBA seeks to impose civil penalties,
assessments, or both, against each de-
fendant and will include:

(1) The allegations of liability
against each defendant, including the
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statutory basis for liability, identifica-
tion of the claims or statements in-
volved, and the reasons liability alleg-
edly arises from such claims or state-
ments;

(2) The maximum amount of pen-
alties and assessments for which each
defendant may be held liable;

(3) A statement that each defendant
may request a hearing by filing an an-
swer and may be represented by a rep-
resentative;

(4) Instructions for filing such an an-
swer;

(5) A warning that failure to file an
answer within 30 days of service of the
complaint will result in imposition of
the maximum amount of penalties and
assessments.

(d) The reviewing official must serve
any complaint on the defendant and
provide a copy to the Office of Hearings
and Appeals (OHA). If a hearing is re-
quested, an Administrative Law Judge
(ALJ) from OHA will serve as the Pre-
siding Officer.

§142.11 How will
served?

the complaint be

(a) The complaint must be served on
individual defendants directly, a part-
nership through a general partner, and
on corporations or on unincorporated
associations through an executive offi-
cer or a director, except that service
also may be made on any person au-
thorized by appointment or by law to
receive process for the defendant.

(b) The complaint may be served ei-
ther by:

(1) Registered or certified mail (re-
turn receipt requested) addressed to
the defendant at his or her residence,
usual dwelling place, principal office or
place of business; or by

(2) Personal delivery by anyone 18
years of age or older.

(c) The date of service is the date of
personal delivery or, in the case of
service by registered or certified mail,
the date of postmark.

(d) Proof of service—

(1) When service is made by reg-
istered or certified mail, the return
postal receipt will serve as proof of
service.

(2) When service is made by personal
delivery, an affidavit of the individual
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serving the complaint, or written ac-
knowledgment of receipt by the defend-
ant or a representative, will serve as
proof of service.

(e) When served with the complaint,
the defendant also should be served
with a copy of this part 142 and 31
U.S.C. 3801-3812.

PROCEDURES FOLLOWING SERVICE OF A
COMPLAINT

§142.12 How does a defendant respond
to the complaint?

(a) A defendant may file an answer
with the reviewing official and the Of-
fice of Hearings and Appeals within 30
days of service of the complaint. An
answer will be considered a request for
an oral hearing.

(b) In the answer, a defendant—

(1) Must admit or deny each of the al-
legations of liability contained in the
complaint (a failure to deny an allega-
tion is considered an admission);

(2) Must state any defense on which
the defendant intends to rely;

(3) May state any reasons why he or
she believes the penalties, assessments,
or both should be less than the statu-
tory maximum; and

(4) Must state the name, address, and
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any.

(c) If the defendant is unable to file
an answer which meets the require-
ments set forth in paragraph (b) of this
section, the defendant may file with
the reviewing official a general answer
denying liability, requesting a hearing,
and requesting an extension of time in
which to file a complete answer. A gen-
eral answer must be filed within 30
days of service of the complaint.

(d) If the defendant initially files a
general answer requesting an extension
of time, the reviewing official must
promptly file with the ALJ the com-
plaint, the general answer, and the re-
quest for an extension of time.

(e) For good cause shown, the ALJ
may grant the defendant up to 30 addi-
tional days within which to file an an-
swer meeting the requirements of para-
graph (b) of this section. Such answer
must be filed with OHA and a copy
must be served on the reviewing offi-
cial.

§142.14

§142.13 What happens if a defendant
fails to file an answer?

(a) If a defendant does not file any
answer within 30 days after service of
the complaint, the reviewing official
will refer the complaint to the ALJ.

(b) Once the complaint is referred,
the ALJ will promptly serve on the de-
fendant a notice that an initial deci-
sion will be issued.

(c) The ALJ will assume the facts al-
leged in the complaint to be true and,
if such facts establish liability under
the statute, the ALJ will issue an ini-
tial decision imposing the maximum
amount of penalties and assessments
allowed under the statute.

(d) Except as otherwise provided in
this section, when a defendant fails to
file a timely answer, the defendant
waives any right to further review of
the penalties and assessments imposed
in the initial decision.

(e) The initial decision becomes final
30 days after it is issued.

() If, at any time before an initial
decision becomes final, a defendant
files a motion with the ALJ asking
that the case be reopened and describ-
ing the extraordinary circumstances
that prevented the defendant from fil-
ing an answer, the initial decision will
be stayed until the ALJ makes a deci-
sion on the motion. The reviewing offi-
cial may respond to the motion.

(g) If, in his motion to reopen, a de-
fendant demonstrates extraordinary
circumstances excusing his failure to
file a timely answer, the ALJ will
withdraw the initial decision, and
grant the defendant an opportunity to
answer the complaint.

(h) A decision by the ALJ to deny a
defendant’s motion to reopen a case is
not subject to review or reconsider-
ation.

§142.14 What happens once an answer
is filed?

(@) When the reviewing official re-
ceives an answer, he must file concur-
rently, the complaint and the answer
with the ALJ, along with a designation
of an SBA representative.

(b) When the ALJ receives the com-
plaint and the answer, the ALJ will
promptly serve a notice of oral hearing
upon the defendant and the representa-
tive for SBA, in the same manner as
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the complaint, service of which is de-
scribed in §142.11. The notice of oral
hearing must be served within six
years of the date on which the claim or
statement is made.

(c) The notice must include:

(1) The tentative time, place and na-
ture of the hearing;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted,

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the defendant’s representa-
tive and the representative for SBA;
and

(6) Such other matters as the ALJ
deems appropriate.

HEARING PROVISIONS

8§142.15 What kind of hearing is con-
templated?

The hearing is a formal proceeding
conducted by the ALJ during which a
defendant will have the opportunity to
cross-examine witnesses, present testi-
mony, and dispute liability.

§142.16 At the hearing, what rights do
the parties have?

(a) The parties to the hearing shall
be the defendant and SBA. Pursuant to
31 U.S.C. 3730(c)(5), a private plaintiff
in an action under the False Claims
Act may participate in the hearing to
the extent authorized by the provisions
of that Act.

(b) Each party has the right to:

(1) Be represented by a representa-
tive;

(2) Request a pre-hearing conference
and participate in any conference held
by the ALJ;

(3) Conduct discovery;

(4) Agree to stipulations of fact or
law which will be made a part of the
record;

(5) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine wit-
nesses;

(7) Present arguments at the hearing
as permitted by the ALJ; and

(8) Submit written briefs and pro-
posed findings of fact and conclusions
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of law after the hearing, as permitted
by the ALJ.

8§142.17 What is the role of the ALJ?

An ALJ from OHA serves as the Pre-
siding Officer at all hearings, with au-
thority as set forth in §134.218(b) of this
chapter.

§142.18 Can the reviewing official or
ALJ be disqualified?

(a) A reviewing official or an ALJ
may disqualify himself or herself at
any time.

(b) Upon motion of any party, the re-
viewing official or ALJ may be dis-
qualified as follows:

(1) The motion must be supported by
an affidavit containing specific facts
establishing that personal bias or other
reason for disqualification exists, in-
cluding the time and circumstances of
the discovery of such facts;

(2) The motion must be filed prompt-
ly after discovery of the grounds for
disqualification, or the objection will
be deemed waived; and

(3) The party, or representative of
record, must certify in writing that the
motion is made in good faith.

(c) Once a motion has been filed to
disqualify the reviewing official, the
ALJ will halt the proceedings until re-
solving the matter of disqualification.
If the ALJ determines that the review-
ing official is disqualified, the ALJ will
dismiss the complaint without preju-
dice. If the ALJ disqualifies himself or
herself, the case will be promptly reas-
signed to another ALJ.

§142.19 How are issues brought to the
attention of the ALJ?

All applications to the ALJ for an
order or ruling are made by motion,
stating the relief sought, the authority
relied upon, and the facts alleged. Pro-
cedures for filing motions under this
section are governed by §134.211 of this
chapter.

§142.20 How are papers served?

Except for service of a complaint or a
notice of hearing under §§142.11 and
142.14(b) respectively, service of papers
must be made as prescribed by §134.204
of this chapter.
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§142.21 How will the hearing be con-
ducted and who has the burden of
proof?

(@) The ALJ conducts a hearing in
order to determine whether a defend-
ant is liable for a civil penalty, assess-
ment, or both and, if so, the appro-
priate amount of the civil penalty and/
or assessment. The hearing will be re-
corded and transcribed, and the tran-
script of testimony, exhibits admitted
at the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for a decision by the
ALJ.

(b) SBA must prove a defendant’s li-
ability and any aggravating factors by
a preponderance of the evidence.

(c) A defendant must prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing will be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

§142.22 How is evidence presented at
the hearing?

(a) Witnesses at the hearing must
testify orally under oath or affirmation
unless otherwise ordered by the ALJ.
At the discretion of the ALJ, testi-
mony may be admitted in the form of
a written statement or deposition, a
copy of which must be provided to all
other parties, along with the last
known address of the witness, in a
manner which allows sufficient time
for other parties to subpoena the wit-
ness for cross-examination at the hear-
ing.

(b) The ALJ determines the admissi-
bility of evidence in accordance with
§134.223 (a) and (b) of this chapter.

§142.23 Are there limits on disclosure
of documents or discovery?

(a) Upon written request to the re-
viewing official, the defendant may re-
view all non-privileged, relevant and
material documents, records and other
material related to the allegations con-
tained in the complaint. After paying
SBA a reasonable fee for duplication,
the defendant may obtain a copy of the
records described.

(b) Upon written request to the re-
viewing official, the defendant may ob-
tain a copy of all exculpatory informa-

§142.26

tion in the possession of the reviewing
official or investigating official relat-
ing to the allegations in the complaint.
If the document would otherwise be
privileged, only the portion of the doc-
ument containing exculpatory infor-
mation must be disclosed. As used in
this section, the term *“‘information”
does not include legal materials such
as statutes or case law obtained
through legal research.

(c) The notice sent to the Attorney
General from the reviewing official is
not discoverable under any cir-
cumstances.

(d) Other discovery is available only
as ordered by the ALJ and includes
only those methods of discovery al-
lowed by §134.213 of this chapter.

§142.24 Can witnesses be subpoenaed?

A party seeking the appearance and
testimony of any individual or the pro-
duction of documents or records at a
hearing may request in writing that
the ALJ issue a subpoena. Any such re-
quest must be filed with the ALJ not
less than 15 days before the scheduled
hearing date unless otherwise allowed
by the ALJ for good cause. A subpoena
shall be issued by the ALJ in the man-
ner specified by §134.214 of this chapter.

§142.25 Can a party or witness object
to discovery?

Any party or prospective witness
may file a motion to quash a subpoena
or to limit discovery or the disclosure
of evidence. Motions to limit discovery
or to object to the disclosure of evi-
dence are governed by §134.213 of this
chapter. Motions to limit or quash sub-
poenas are governed by §134.214(d) of
this chapter.

§142.26 Can a party informally discuss
the case with the ALJ?

No. Such discussions are forbidden as
ex parte communications with the ALJ
as set forth in §134.220 of this chapter.
This does not prohibit a party from
communicating with other employees
of OHA to inquire about the status of a
case or to ask routine questions con-
cerning administrative functions and
procedures.
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8§142.27 Are there sanctions for mis-
conduct?

The ALJ may sanction a party or
representative, as set forth in §134.219
of this chapter.

§142.28 Where is the hearing held?

The ALJ will hold the hearing in any
judicial district of the United States:

(a) In which the defendant resides or
transacts business; or

(b) In which the claim or statement
on which liability is based was made,
presented or submitted to SBA; or

(c) As agreed upon by the defendant
and the ALJ.

8§142.29 Are witness
before the hearing?

(a) At least 15 days before the hear-
ing or at such other time as ordered by
the ALJ, the parties must exchange
witness lists and copies of proposed
hearing exhibits, including copies of
any written statements or transcripts
of deposition testimony that the party
intends to offer in lieu of live testi-
mony.

(b) If a party objects, the ALJ will
not admit into evidence the testimony
of any witness whose name does not ap-
pear on the witness list or any exhibit
not provided to an opposing party un-
less the ALJ finds good cause for the
omission or concludes that there is no
prejudice to the objecting party.

(c) Unless a party objects within the
time set by the ALJ, documents ex-
changed in accordance with this sec-
tion are deemed to be authentic for the
purpose of admissibility at the hearing.

lists exchanged

DECISIONS AND APPEALS

§142.30 How is the case decided?

(a) The ALJ will issue an initial deci-
sion based only on the record. It will
contain findings of fact, conclusions of
law, and the amount of any penalties
and assessments imposed.

(b) The ALJ will serve the initial de-
cision on all parties within 90 days
after close of the hearing or expiration
of any allowed time for submission of
post-hearing briefs. If the ALJ fails to
meet this deadline, he or she shall
promptly notify the parties of the rea-
son for the delay and set a new dead-
line.
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(c) The findings of fact must include
a finding on each of the following
issues:

(1) Whether any one or more of the
claims or statements identified in the
complaint violate this part; and

(2) If the defendant is liable for pen-
alties or assessments, the appropriate
amount of any such penalties or assess-
ments, considering any mitigating or
aggravating factors.

(d) The initial decision will include a
description of the right of a defendant
found liable for a civil penalty or as-
sessment to file a motion for reconsid-
eration with the ALJ or a notice of ap-
peal with the Administrator.

§142.31 Can a party request reconsid-
eration of the initial decision?

(a) Any party may file a motion for
reconsideration of the initial decision
with the ALJ within 20 days of receipt
of the initial decision. If the initial de-
cision was served by mail, there is a re-
buttable presumption that the initial
decision was received by the party 5
days from the date of mailing.

(b) A motion for reconsideration
must be accompanied by a supporting
brief and must describe specifically
each allegedly erroneous decision.

(c) Any response to a motion for re-
consideration must be filed within 20
days of receipt of such motion.

(d) The ALJ will dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(e) If the ALJ issues a revised initial
decision upon motion of a party, that
party may not file another motion for
reconsideration.

8§142.32 When does the initial decision
of the ALJ become final?

(a) The initial decision of the ALJ be-
comes the final decision of SBA, and
shall be binding on all parties 30 days
after it is issued, unless any party
timely files a motion for reconsider-
ation or any defendant adjudged to
have submitted a false claim or state-
ment timely appeals to the SBA Ad-
ministrator, as set forth in §142.33.

(b) If the ALJ disposes of a motion
for reconsideration by denying it or by
issuing a revised initial decision, the
ALJ’s order on the motion for recon-
sideration becomes the final decision of
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SBA 30 days after the order is issued,
unless a defendant adjudged to have
submitted a false claim or statement
timely appeals to the Administrator,
within 30 days of the ALJ’s order, as
set forth in §142.33.

§142.33 What are the procedures for
appealing the ALJ decision?

(@) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an ini-
tial decision may appeal the decision.

(b) The defendant may file a notice of
appeal with the Administrator within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
Administrator may extend this dead-
line for up to thirty additional days if
an extension request is filed within the
initial 30 day period and shows good
cause.

(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.

(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) SBA’s representative may file a
brief in opposition to the notice of ap-
peal within 30 days of receiving the de-
fendant’s notice of appeal and sup-
porting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
motions for reconsideration has ex-
pired, the ALJ will forward the record
of the proceeding to the Administrator.

§142.34 Are there any limitations on
the right to appeal to the Adminis-
trator?

(a) A defendant has no right to ap-
pear personally, or through a rep-
resentative, before the Administrator.

(b) There is no right to appeal any in-
terlocutory ruling.

(c) The Administrator will not con-
sider any objection or evidence that
was not raised before the ALJ unless
the defendant demonstrates that the
failure to object was caused by extraor-

§142.38

dinary circumstances. If the appealing
defendant demonstrates to the satisfac-
tion of the Administrator that extraor-
dinary circumstances prevented the
presentation of evidence at the hear-
ing, and that the additional evidence is
material, the Administrator may re-
mand the matter to the ALJ for con-
sideration of the additional evidence.

8§142.35 How does the Administrator
dispose of an appeal?

(@) The Administrator may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment im-
posed by the ALJ in the initial decision
or reconsideration decision.

(b) The Administrator will promptly
serve each party to the appeal and the
ALJ with a copy of his or her decision.
This decision must contain a state-
ment describing the right of any per-
son, against whom a penalty or assess-
ment has been made, to seek judicial
review.

§142.36 Can | obtain judicial review?

If the initial decision is appealed, the
decision of the Administrator is the
final decision of SBA and is not subject
to judicial review unless the defendant
files a petition for judicial review with-
in 60 days after the Administrator
serves the defendant with a copy of the
final decision.

§142.37 What judicial review is avail-
able?

31 U.S.C. 3805 authorizes judicial re-
view by the appropriate United States
District Court of any final SBA deci-
sion imposing penalties or assessments,
and specifies the procedures for such
review. To obtain judicial review, a de-
fendant must file a petition in a timely
fashion.

§142.38 Can the administrative com-
plaint be settled voluntarily?

(a) Parties may make offers of com-
promise or settlement at any time.
Any compromise or settlement must be
in writing.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle the case from the date on which
the reviewing official is permitted to
issue a complaint until the ALJ issues
an initial decision.
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(c) The Administrator has exclusive
authority to compromise or settle the
case from the date of the ALJ’s initial
decision until initiation of any judicial
review or any action to collect the pen-
alties and assessments.

(d) The Attorney General has exclu-
sive authority to compromise or settle
the case while any judicial review or
any action to recover penalties and as-
sessments is pending.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the Administrator, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the Administrator
or the Attorney General, as appro-
priate.

§142.39 How are civil penalties and as-
sessments collected?

31 U.S.C. 3806 and 3808(b) authorize
the Attorney General to bring specific
actions for collection of such civil pen-
alties and assessments including ad-
ministrative offset under 31 U.S.C. 3716.
The penalties and assessments may
not, however, be administratively off-
set against an overpayment of federal
taxes (then or later owed) to the de-
fendant by the United States.

§142.40 What if the investigation indi-
cates criminal misconduct?

(a) Any investigating official may:

(1) Refer allegations of criminal mis-
conduct directly to the Department of
Justice for prosecution or for suit
under the False Claims Act or other
civil proceeding;

(2) Defer or postpone a report or re-
ferral to the reviewing official to avoid
interference with a criminal investiga-
tion or prosecution; or

(3) Issue subpoenas under other stat-
utory authority.

(b) Nothing in this part limits the re-
quirement that SBA employees report
suspected violations of criminal law to
the SBA Office of Inspector General or
to the Attorney General.

§142.41 How does SBA protect the
rights of defendants?

These procedures separate the func-
tions of the investigating official, re-
viewing official, and the ALJ, each of
whom report to a separate organiza-
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tional authority in accordance with 31
U.S.C. 3801. Except for purposes of set-
tlement, or as a witness or a represent-
ative in public proceedings, no inves-
tigating official, reviewing official, or
SBA employee or agent who helps in-
vestigate, prepare, or present a case
may (in such case, or a factually re-
lated case) participate in the initial de-
cision or the review of the initial deci-
sion by the Administrator. This separa-
tion of functions and organization is
designed to assure the independence
and impartiality of each government
official during every stage of the pro-
ceeding. The representative for SBA
may be employed in the offices of ei-
ther the investigating official or the
reviewing official.
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