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It is a thankless job. And I think they have done well.
It is interesting, Mr. Chairman, at this point in the course of the

hearings on Judge Kennedy that the real controversy is still Judge
Bork.

And I think that the American people are beginning to under-
stand it. Because in the course of the two days of hearings, they
have seen that Judge Kennedy's America is quite different from
Judge Bork's America.

The American Bar Association understood that. This Senate Ju-
diciary Committee understood it. The United States Senate under-
stood it. And America understood it.

And because of that, I believe that the cause of justice in Amer-
ica is better served. In spite of, quite frankly, the sour grapes of
some of our friends on the right about a battle that has been long
ago fought and decided.

And I just want to express my own appreciation for the work of
these witnesses. And I have hope that after Senator Specter has an
opportunity to speak, that we can get on with the other witnesses
who will speak of the qualification of the nominee who we are
charged to evaluate as members of this Senate Judiciary Commit-
tee.

I thank the Chair.
The CHAIRMAN. I apologize to the Senator from Pennsylvania for

the two interventions. I will go back to the Senator from Alabama
upon conclusion of the Senator from Pennsylvania's 15 minutes or
less of questioning.

Senator SPECTER. Thank you, Mr. Chairman.
At the outset, I want to agree with both Senator Kennedy and

Senator Grassley. [Laughter.]
Senator METZENBAUM. NO wonder you got elected.
Senator SPECTER. Speaking as a long standing member of the

American Bar Association and as a member of this committee, I do
applaud your work.

But I think that Senator Grassley has raised some questions
which are very, very important. And I do disagree just slightly
with Senator Kennedy. I do not think we are talking about Judge
Bork here today on this issue; I think we are talking about Judge
Ginsburg on this issue.

Judge Tyler, with all respect, not just due respect, because I have
tremendous respect for what you have done in a public service
way, and especially what you are doing now pro bono, I do not
think that it really advances our interest here to say that it ill be-
hooves the committee to spend more time on the issue of the disclo-
sure by the anonymous ABA member, or to say to Senator Grass-
ley that you cannot imagine anybody missing the point.

I do not believe that on this record the point has yet been estab-
lished. And I believe, without being unduly repetitious, that it is a
very important point. And I took the time to write to you separate-
ly back on November 11 concerning this issue.

And I will ask that my letter and your response be made a part
of the record at the conclusion of our discussion.

The CHAIRMAN. Without objection, it will be.
Senator SPECTER. And just a couple of lines from my letter. I

said, as hard as it is to do, I hope that you will make every effort to
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find out if that was actually said, referring to the Post article, and
if so, who said it.

If it turns out that a member of the ABA screening committee
actually said that, I believe some action should be taken.

I would appreciate knowing what action if any you have taken or
do take on checking out the accuracy of that quote from the anony-
mous source.

And I won't take the time now, Judge Tyler, to read your re-
sponse. But as I read your response, you did not respond.

When Senator Hatch asked the question of you earlier this morn-
ing, you said, as I wrote it down: The usual dispute occurred as to
who said what. But in response to Senator Hatch you didn't state
whether you had identified the person; what the person said; or
what action you took.

Senator Grassley pursued the issue, asking you if you tried to
find out. I don't think he ever quite asked you if he did find out,
but I do believe that you said you did find out.

And then the question or the comment was made by you that
you do not have the authority to appoint, you do not have the au-
thority to fire. And then you did get around to saying that you
hadn't asked the president, who had the power to appoint, and pre-
sumably the power to fire, what had taken place.

Now, the American Bar Association has enormous standing, and
I think it would be a mistake for this committee not to invite your
participation, and not to listen carefully to what you say.

And in saying that, I immediately say that it is our responsibility
to make the judgment. We listen to what you say, but you have
great standing. You have great tradition.

And there will exist a lot of concern, if not a bitterness, about
what happened in the previous proceeding.

And to have the comment about a Bork or a Bork-let appear in
the paper I think requires that we know what the process is and
what you have done about it.

For years, I dealt in a business, as you gentlemen do, of interrog-
atories, the ad nauseam interrogatories, and the motions to compel
more specific answers.

But I believe it is important to know, if it was said, sending us a
Bork instead of a Bork-let, if you identified who it was who said it.
And I do not ask you for the identity of the person. I am not sure
whether you are right or wrong in keeping your minorities secret,
but I respect that conclusion, and I think it would not be up to us
to say on that.

And I am not asking you to disclose who said it. But I would like
to know specifically what was done, either by the chairman, Judge
Tyler, or by the committee.

And I think we are entitled to know the specifics so that we can
be confident about the processes. And it is more than just taking
the generalization that it is all fine for the future.

I think we are entitled to know more details on it
Judge TYLER. Well, let me start, point by point.
It appears that you think I did not answer all of these things,

and I will try.
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First of all, with regard to my letter, it is so long ago I have for-
gotten exactly when I sent it to you. But I do recall that I know
more now than I did when I wrote it.

Second of all, I believe that I know the identity of the person.
Third of all, I said what I meant, and I meant what I said, that I

have no right to appoint anybody to this committee, or to fire any-
body from the committee.

When it appeared that this happened, and I certainly agree with
you and Senator Grassley and anyone else that that kind of com-
ment not only violated our rules, but conveyed the impression to
any reader, as you point out, and Senator Grassley pointed out,
that the person is proceeding with a preordained view before we
had even begun to investigate the candidate in question.

And it appeared on a date, by the way, on which that inference
was particularly clear cut.

We had a meeting. Not everybody could come, because we have
lawyers who have court appearances and so on. Most everybody
was there.

We talked it through. We made it very clear that the criticisms
that we could contemplate as a result of this were serious; not just
because of our own rules, but because of public perception of the
work of this committee.

After some struggle, and conversations between me and the indi-
vidual, that person took the position that the conversation with the
press representative took place.

Then we had what I consider, Senator Specter, based on my long
career in the executive and judicial branches of the United States,
the inevitable problem: A difference as to who said what.

How do you answer that? I have never found there is any sure
answer to that.

But we will pass that. I believe, and I reported to the president
and through him the president-elect of the ABA that we had done
what we could to try and seal off this kind of comment. Again, as I
think I have already said, you have to keep in mind that I, at least,
have never met a human being, no matter what his position in life,
who doesn't occasionally sound off and say things that really he
does not quite mean.

I suppose it will come as no surprise to you, with your experi-
ence, that the person who I think was involved in this, and certain-
ly admits the conversation with the reporter, may have, you know,
lost control and said things that ought not to have been said.

The CHAIRMAN. It has never happened to any of us.
Judge TYLER. I assure you that during the deliberations of our

committee, this person was a responsible, careful, and direct inves-
tigator, in connection with the nomination of Judge Kennedy.

It would be easy for me to come before this committee with my
colleagues today and say, oh, yes, as a result of that Post article,
the president of the ABA or the president-elect has stripped that
committee member of his post or position.

That is not so easy to do, at least at this point. I certainly agree
with you, and I repeat—I thought I made this clear before, but I
will repeat it—I am not happy about this. My colleagues are not
happy about this.



291

This has been an enormous cross to bear during one of the busi-
est times in the history of this committee.

I wish I were a great solver of leak problems. Having been a resi-
dent of Washington, DC, I assure you, I doubt that we will ever be
leakproof, but we are trying.

What I am trying to convey to Senator Grassley and others is, we
come in and offer our opinion. I underscore the word opinion.
There is no legal or practical reason why your committee has to
accept our opinion as controlling.

I appreciate your concerns, which you are entitled to, about
leaks. You are absolutely right. There is no good answer to that
that we are proud of, or should be.

But believe me, it is very easy for me who has a lot of things to
do everyday, having nothing to do with this committee, to say to
this committee, well, you know, we will solve this.

I would be guilty of dissembling at best. But I think at the
moment, we are in better shape than we were 5 months ago when I
came to this committee, because we have struggled with this.

I assure you that if we cannot solve it now, I am going to go back
to not only the president of the ABA, who appointed me by the
way, and has the right to fire me, and the president elect.

Because if we have to change how we appoint people to avoid
this problem, I for one would like to see it done.

But we are not quite there yet. This has been a high draft, high
pressure, time consuming period, since July 1, for this committee.

I do not know if you were here when I reported that in the last 5
months we have done a lot of work. I do not want to boast about
that, but I want to make the record clear that we are beset with a
lot of work in a confined period of time of great importance to this
country.

And to bedevil you or ourselves with these problems any more
than we have tried to do has been impossible.

Senator SPECTER. Well, Judge Tyler, I understand what you are
saying. I do not expect you to solve problems of leaks.

I do not think that is susceptible to solution in a democratic soci-
ety, nor should it be. If there is one, all you can do is try to find
out, and after you find out, if you have, take what action you con-
sider to be appropriate.

That is all that can be done. Then, to respond to us on those lim-
ited questions.

Judge TYLER. And I am sorry I did not know as much when I
wrote you as I know now.

Senator SPECTER. Well, you could have supplemented your an-
swers to interrogatories.

Judge TYLER. I could have.
Senator SPECTER. But let us not go over that.
You said a couple of things on which I have just a small bit of

follow up.
First you said that you believed you knew the identity. And

later
Judge TYLER. NO one has come forward and gotten down on his

bony knees or her bony knees and said, I did it.
Senator SPECTER. HOW about standing up?
Judge TYLER. They have not done it standing up or sitting down.
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Senator SPECTER. There is a dispute as to what was said. But you
commented, you testified, that a member of the committee admit-
ted to the conversation, to a conversation.

Judge TYLER. That is correct, sir. Admitted to talking to that par-
ticular reporter about that

Senator SPECTER. But disputed the substance of the report?
Judge TYLER. Right.
Senator SPECTER. SO you're not sure that that person said Bork

and Bork-let, et cetera. You don't have to be.
My only concern, Judge Tyler, is simply that you asked.
Judge TYLER. I surely did.
Senator SPECTER. Okay. You asked all the people who could have

been the sources.
Judge TYLER. Right.
Senator SPECTER. And one said, he had a conversation with the

reporter, and disputed the context as to what was said.
Judge TYLER. Precisely.
Senator SPECTER. Okay. I do not expect you to make a federal in-

vestigation of it beyond that point. And after that was done, you
made a judgement that you had found as much of the facts as you
could reasonably, and that no further action should be taken
beyond the admonition for confidentiality for the future.

Judge TYLER. Well, at the time when this was going on, in be-
tween everything else, we had a meeting, that is, the committee.
We sat with each other. It was really the only agenda item; this is
that serious.

I hoped that by looking each other in the eye, it would finally
come home that this is not a game we are playing, and it has very
serious repercussions, for the very reasons that you wrote the
letter.

We talked to each other. Inevitably, some people could not come.
I talked to them, face to face, man to man, woman to man, or
whatever.

Now, as a result of that, we got letters, not only from this com-
mittee or some of its members, but from other highly reputable
people in this country, raising the same point, and legitimately so,
once again.

That material was sent around to the committee, not just to the
person I am dealing with.

I hope, in short, Senator Specter, that this will solve the prob-
lem. As I say, if it does not, then I plan to discuss this matter with
the hierarchy of the ABA. Because it is offensive to all of us to
have to work in this kind of atmosphere.

I cannot believe there is any doubt about that. It is not pleasant
to do this kind of work, only to worry about people leaking or
saying things that though they may not have meant them, they are
embarrassing to our work and to our appearance before the Senate
Judiciary Committee.

Senator SPECTER, Judge Tyler, I thank you for your explanation.
I have accomplished my two purposes. One, to find out, to the
extent possible, to find out what happened.

And second, I think that the exchanges with the committee
today may help you on maintaining confidentiality in the future.
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Because when the members of the committee, past and future,
see the way this matter is viewed by the committee, and the con-
cern, that we may be of some assistance to you in maintaining con-
fidentiality in the future.

And I think that we should not conduct this inquiry further, and
not even consider use of our subpoena power.

Judge TYLER. May I ask a favor of you, sir?
Senator SPECTER. Of course.
Judge TYLER. I noticed that Senator Grassley departed before I

could answer your question. Would you convey to him what I said?
Because I did not mean to avoid his question, number one, and
number two, convey to him that I agree that the letters that he
wrote, and the letter you wrote, individually, were a help in this
exercise I was just trying to describe.

Senator SPECTER. I think he will be very pleased to hear of your
request, and I shall do so man to man. [Laughter.]

[Information follows:]


