Fri
Fog:uyary 13, 1987

Part V

Department of the
Interior
Minerais Management Service

30 CFR Parts 202 and 206

Gas Royalty Valuation; Proposed
Rulemaking

0001(00)X12-FEB-87-11:34:22) OEEESES——
FA717. FMT..[16,33)..1-18-87




4732
-
DEPARTMENT OF THE INTERIOR Indian Tribes and allottees, and the
coal, ofl, and gas lnduﬂ.r{. wag charged
inerels Mansgement Service Bectatary of e Inteior about g fon
tary of the or about the form
30 CFR Parts 202 and 208 ;(nd content oge W‘m::{.u
anagement ce ations
Revision of Gas Royaity Valuation governing the value, for royalty
Regulations and Reiated Topics purposes, of coal, oil, and gas
AQENCY: Minerals Menagement Service roduction from Federal and Indian
(MMS), Interior. "A.te :'h first RMAC meeting, the
AcTiON: Notice of propesed rulemaking. Co mml:tee asked tha%:mtuy to
suMMARY: This proposed rulemaking withhold promulgation of proposed
provides for the amendment and valuation regulations until the
clarification of regulations governing Committee had an opportunity to review
valuation of gas for royalty computation  the issues and make its

purposes. The amended and clarified
regulations govern the methods by
which value is determined when
computing gas royalties and net profit
shares under Federal ( “nshore and
Outer Continental Shelf) and Indian
(Tribal and allotted) oil and gas leases
{except leases on the Osage Indian
Reservation, Osage County, Oklahoma).
DATES: Comments must be received on
or before May 14, 1987, Hearings are
scheduled as follows:

1. April 7 and 8, 1987, 8:30 A.M. to 4:00
P.M., Denver, Colorado.

2. April 21 and 22, 1887, 8:30 A.M. to
4:00 P.M., Houston, Texas.

ADDRESSES: Written comments may be
mailed to Minerals Management
Service, Royalty Management Program,
Rules and Procedures Branch, Denver
Federal Center, Building 85, P.O. Box
25185, Mail Stop 660, Denver, Colorado,
80225, Attention: Dennis C. Whitcomb,

The hearings will be held at the
following locations:

1. Denver—Sheraton Denver Airport
Hotel, 3535 Quebec Street, Denver,
Colorado.

2. Houston—Houston Airport Hilton
Inn, 500 North Belt East, Houston,
Texas.

FOR FURTHER INFORMATION CONTACT:
Dennis C. Whitcomb, (303) 231-3432,
(FTS) 326-3432.

SUPPLENMENTARY INFORMATION: The
principal authors of this proposed
rulemaking are John L. Price, Scott L.
Ellis, Thomas |. Blair, Stanley J. Brown,
and William H. Feldmiller, of the
Royalty Valuation and Standards
Division of the Minerals Management
Service; and Peter ], Schaumberg of the
Office of the Solicitor, Washington, DC.

1. Introduction

On January 9 and 10, 1968, the first
meeting of the Royalty Management
Advisory Committee (RMAC) was held
in Lakewood, Colorado. (See Notice of
Meeting, 50 FR 52388, December 23,
1985). The RMAC, which is composed
primarily of representatives from States,
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recommendations. The Secretary agreed
to the request, and in response to the
Committee's request, MMS made
available to RMAC its iatest drafts of
regulations governing the valuation of
coal, oil, angogn. and those governing
transportation and processing
allowances. At the same time, MMS
made copies of thosa same

regulations available to the public (51
FR 4507, Feb. 8, 1088, and 51 FR 7811,
March 6, 1886). Public comment on the
drafts was requested both in written
form and at a public meeting held in
Lakewood, Colorado, on March 18 and
19, 1986,

The RMAC formed three working
panels to review the draft coal, oil, and
gas rules, and the transportation and
processing rules related to each product.
Between January and October of 1988,
the various w;:kylng panels held several
meetings to review the draft rules. The
working panel mestings were published
in the Federal and the meetings
were o;;en l:o mpcx:rl:im of etcllm &tilblllc.
many of whom cipated actively.

Each of the three working panels
prepared a detailed set of
recommendations to RMAC. These were
reviewed at the RMAC meeting held
July 28-30, 1988, and October 20-22,
1986. The RMAC was unable to approve
the reports of both the ofl and the gas
panels for transmission to the Secretary,
which, by the terms of RMAC's charter,
required a two-thirds vote of the
Committee membership. The RMAC did
approve, for submission to the
Secretary, a set of recommendations

certain of the provisions
contained in the coal valuation
tions.

e MMS representatives were
present at, and participated in, all
mestings of RMAC and the working
panels. As a consequence of the
eaf(tt;mlvo discussion m xsnomben
of the groups represen e States,
Indians, and the industries. and the
detailed written recommendations

pr:rnd the working panels, MMS's
task of

proposed valuation
F‘mm uoliepsz]nui'u'87
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m::nor?n:wt:‘m me:oded mmduguy‘
In ations,
MMS considered all of the
discussions which oocurred at the
various meetings, regardiess of whether
or not they were adopted in midth the
three WO:’LM panel reports or by the
full Committes. The MMS also has
considered the written and oral
comments from the public on the draft
rules and the resolution presented to the
Secretary by RMAC. The MMS
appreciates the hard work and
dedication of a large number of paople
who were willing to work toward the
common goal of and
improving the regulations governing the
valuation, for ty purposes, of coal,
oil, and gas ction from Federal and
Indian leases.

The policy of the Department of the
Interior is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Acco , interested persons may
submit written comments, suggestions,
or objections regarding the proposed
rule to the location identified in the
ADORESSES saction of this preamble.
Comments must be received on or
before May 14, 1987. Two public
hearings will be held on the dates and at
the locations identified in the DATES
AND ADDRESSES sections of this
preamble.

IL Purpoee and Background

The MMS {3 proposing to revise the
current regulations regarding the
valuation of gas to accomplish the
following:

(1) Clarification and reorganization of
the existing regulations at 30 CFR Parts
202 and 208,

{2) Creation of regulations consistent
with the present organizational structure
of the Department of the Interior.

(3) Placement of the gas royalty
valuation regulations in a format
compatible with the valuation

tions for all leasable minerals.

(4) Clarification that royalty is to be
aid on all considerations received by
essees, less applicable allowances, for
rroducﬁon removed or sold from the

ease.

(5) Creation of regulations to guide the
lessee in the determination of allowable
mummformtoddlnthc

tion of proper royalty due the
lessor.

Several general provisions which
relate to both oil and gas are proposed
to be added to Part 202, These
provisions are included in the Notice of
Proposed Rulemaking to amend the oil
valuation regulations recently published
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by the Department. (See 52 FR 1858,
January 15, 1967.)

These propoeed rules would be
applied ’gm vely. They would
s\, ¢ all existing gas royalty
valuation directives contained in
numeraus Secretartal, MMS, and U.S.
Geological Survey Conservation
vaon (nowg:‘r;m o{)!;x:lu

anagement, ore ons
Division) orders, directives, regulations
and NTL’s (Notice to Lessees) issued
over past ysars. c guidelines
governing the application of, the gas
valuation tions will be
in into the MMS Payor
Hand subsequent to the issuance of
final rulemaking in the Federal Register.

MMS believes the proposed valuation
methods would yteld a ressonable and
long-term maximum rate of return for
m Federal anddlndim mu. The

c premise underlying

methodology is that value is best
determined by the interaction of
competing market forces—the 7/8ths or

4/5ths owner is going to Hate the
best deal he/she can to er his/her
own interests, advan those of the
royalty owner as well, would add

certainty to the marketplace and assure
maximum, long-term revenues to all
parties concerned. Comments are
especially requested on this issue.

The proposed rules in § 208.150 would
expressly recognize, however, that
where the provisions of any Indian
lease, or any statute or treaty affecting
Indian leases, are inconsistent with the
regulations, then the lease term, statute,
or treaty would govern to the extent of
the inconsistency. The same principle
would apply to Federal leases.

A separate gas definitions section

applicable to the royalty valuation of
gas is included in this proposed
rulemaking {n Part 208. All definitions

contained under each subpart of Part
206 shall be applicable to the regulations
contained in Parts 202, 203, 207, 210, and
241.

1I1. Section-by-Secticn Analysis

The MMS is proposing to amend 30
CFR Part 202, Subpart B, Oil, Gas, and
OCS Sulphur, General. The changes are
included in the recently issued proposed
changes to the of] valuation regulations.
(See 52 FR 1858, January 18, 1067).

Proposed § 202.150, Royalty on gas,
would set forth general policies
regnd'.lﬁ what gas is subject to royalty.
Proposed § 202.150(a) states that royalty
must be paid in value unless MMS
requires payment in-kind, Proposed
§ 202.150(b) states that all gas is subject
to royalty except gas lost which BLM or
MMS, as npmato. has determined
was unavoi lost, or gas that is used

S-054999  0003(VOX12-FEB-$7-11:34:27)

on, or for the benefit of, th‘ol %::a
Aoeordmclg. royalty woul e on
¥u a;ioégn ly lost oxt' m:t:;!.ﬂ :yn;lu gas

or which compensatory s
been determined ta be due as a result of
drainage from the leased land, as
determined by BLM for onshore ofl aad
gas operations, ar by MMS for offshore
oil and gas operations. This is consistent
with section 308 of the Federal Oil and
Gas Management Act of 1962 {30 U.8.C.
1758). Gas used for the benefit of a
lease, which is royalty fres, includes gas
used in lease t on
communitized areas or unit areas when
the lease is committed to a
communitization agreement or
unitization agresment, and gas used in
lease equipment located at any other
loc&ti;;. e:.t.ho BIMor mﬂ. “of
appropriats, approved the use
that location prior to the paint of ty
settlement. If the provisions of any lease
are inconsistent with this section, the
lease terms would govern. An example
is & lease issued pursuant to section 6 of
the OCS Lands Act which requires
royalty to be paid on production used on
the lease.

Proposed § 202.150(c) would cover
those sitnaticns where a person other
than the lessee of a Federal or Indian
lease actually takes the allocated share
of Federal or Indian lease production
under a unitization or communitization
agreement. These situations primarily
involve production governed by a
Federally approved unitization
agreement or communitization
agreement. mmumm of ntﬂ.;:od
agreements req at uction
covered by the agreement be allocated,
for royalty purposes, to the individual
leases comprising the agreement in
accordance with the schedule approved
by the BLM for onshore leases and by
MMS for offshore 1sases. Many times,
the lesses of a particular lease will not
take the production attributable to its
lease owing to the lack of a sales
agreement or to the curtailment
by the pipeline of deliveries under the
existing sales agreement. In these
instances, another working interest
owner will often take the production
attributable to a Federal or Indian lease

production attributal
nnddlndlm leass m:lnld be subject to the
royalty payment and reporting

requirements of Title 80. The production
would be valued as if

cxplﬂnog&m dm& b;l:ov;.“l:ﬁ the
person a . on
attributable to the F\ or Indian
lease sold that production under an

F4701.FMT..[16,32)...1-22-87
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arm'e-length contract, then the value
would be the gross proceeds accruing, or
which could'accrue, to that person under
the applicable arm's-length contract. If
lhcuﬁbythntpermmotherthm
by an arm’ contract, the value
weould be esta by applying the
criteria set forth in these proposed
regulations. In applying those criteria,
the information t to the person
actually taking ction would be
used rather than tion pertinent
:othclumoftbc!’odullorlndhn
ease.

Proposed § 202.151, Royalty on
processed gas, would the
payment on all residue gas
Proceslng gus Broposed § 202 151(a)

gas. 202.151(a
would provide that MMS would
authorize a processing allowance for the
reasonable, actual costs of
the gas in determining the royalty
payment due. The determination of
processing allowances is covered by
proposed Subpart D of Part 208.
Proposed § 202.151(b) would provide for
the royalty-free use of a reasonable
amount of residue gas for operation of
the processing but would not
provide for an allowance for boosting
residue gas or other expenses incidental
to marketing. Proposed § 202.151(c)
would provide that royalty would not be
due on residue gas or any gas plant

roduct used in a manner to benefit the
sase as provided previously for gas (see
§ 202.150(b)).

Proposed § 202.152, Standards for
reporting and royalties on gas,
gouldlut fortlf: e criteria for repr:‘irt;ng

e volumes of unprocessed gas, ue
gas, and gas plant products on which
royalty is due.

Proposed § 200.150, Purpose and
scope, is an introductory section stating
that Subpart C would be applicable to
gus produced from all Federal and
Indian leases, axcept leases on the
o'ﬁ. Indian Reservation. Paragraph (b)
would incorporate the principle that if
the specific provisions of any lease,
statute, or treaty are inconsistent with
the regulations, then the lease, statute,
or treaty provisions would govern to the
extent of the inconsistency. This
principle would apply to existing leases
as as leases er the
effective date of the regulations.
Paragraph (d) would require all gas
determined by BLM to have been
avoidably lost or wasted from an
onshore lease, all gas determined by
BLM to have been drained from an
onshore lease for which compensatory
royalty is duo, and all gas determined by
MMS to have been avoidably lost from
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an offshore lease to be valued in
accordance with Part 200,

Proposed § 208.151, Definitions, would
set forth definitions applicable to the
proposed gas valuation regulations.
Most definitions npdpllublo to gas are
straightforward and self-explanatory. A
few of the definitions, however, require
further explanation:

Arm's-length contract” would be
defined as a contract or agreement
between independent, nonaffiliated
persons. The definition would further
provide that two persons are affiliated if
one person controls, is controlled by, or
is under common control with another
person, or if one person owns an interest
(regardless of the amount), eithar
directly or indirectly, in another person.
This definition is important to the
regulations because, as is explained
below, MMS is proposing that the gross
proceeds under an arm's-length contract
would be accepted as value. Other
valuation criteria would apply to non-
arm's-length contracts.

The thrust of the proposed arm’s-
length contract definition is to include
within its coverage only those contracts
between persons who have no affiliation
or interrelationship of any kind that
would cause the contract terms to be
suspect as to their arm's-length nature.
The MMS recognizes that by excluding
from the definition those contracts
between persons where one party to the
contract has any ownership interest in
the other, it is narro the universe of
contracts which would fall within the
scope of the definition.

e MMS has proposed a definition
for arm's-length contract that excludes
references to such matters as “a
economic interests” or “free and open
markets” because the inclusion of such
sometimes subjective concepts would
make a lessee's determination that its
contract was arm's-length subject to
uncertainty. The advantage to the
proposed definition is that it would be
almost purely objective, and lessees and
other payors would have assurance that
if they pay royalties on the basis of
grosa proteeds from an arm's-length
contract, the royalty valuation would
not later be susceptible to
redetermination.

MMS would like commenters to
address whether a list of items could be
developed which could serve to define
an arm's-le contract. Specifically, is
there a list of questions which a lessee
could answer which would lead to an
objective determination of whether the
contract is arm's-} ? Possible
questions are: (1) Is there a common
equity interest between the parties to
the contract; (2) is there common control
of the parties to the contract; (3) was

$-09499%  0004(00)(12-FEB-87-11:34:30)

there a consolidated tax filing by the
parties to the contract. MMS would like
commenters to address whether the
development of such a list {s possible
tl.;ld what questions should be part of

o list.

The MMS {s a definition for
thc tcm pgmt p:ﬁ * Thh term

from th. proeuoing of gy, lncludlng
natural gas liquids, nitrogen, carbon
dioxide. and sulfur, but excluding
residue gas.

The wtl:ir; t;h another
term is important to the
regulations because it would be a
common royaity value determinant.

mmnm«o&n

consideration paid to an oil and gas
lesses, or money or other consideration
to which such lessee is entitled, for the

dhpoduon of nnproeouod &nﬂd\m

gas, or
rocaex‘ d bo dcﬂned to include

payments t:h the lessee for cemlnm
services such as treating, m
Sbllgated b0 pesfous at 0o cout by the

0 to at no cost to
lessor. Gross also wounld be
;ioeﬂn:d to cio:l ml:,.‘l p;yments or credits

r advanced pre; reserve payments,
or adnn:ed exploration or dcvar::mcnt
costs, subject to recoupment through
reduced prices in later sales; take-or-pay
pcyments. and ents where

e purchaser reimburses the seller. or
}nylanyeolttonbdnlfoftho seller,
or such items as severance taxes.

The definition is intended to be
expansive to ensure that it includes all
the benefits flowing from the purchaser
to, or on behalf of, the seller in
anticipation of and/or for the
disposition of tho
residue xu. cb.

person to whom th- Un!tad Stltu.an
Indian Tribe, or an Indian allottee,
issues a lease, and any who has
assumed an obligation to make royalty
or other nqu!ndbydnlom
ThtMMSll to expressly
lndug:lnthc definition all persons who
may have to make vpaym-m.
This would include T
hnnanlntur;thnluuuw.l:m
operator or other payor, inclu

some instances, the purcham 0 has
assumed a royalty paymen
e,
agreement persons e
the actual lease interests. uhuthh
broad definition for the
nlnlﬂonmuhﬁons.itwuuldmbo
mmslaryto;anmnlﬂpbuumng:.u
lessee operator throughout
rules. definition is not intended to
change any contractal obligations

F4701.FMT...[10,82)...1-22-87

under the lease instrumaent between the
lessor and the current or original lease

holder, except as it pertains to royalty
valuation.

“Like-quality Jease products” would
be defined as lease products that have
similar chemical, cal, and legal
nqnlndht:?d'u !y:i:l:a‘:i
tos on
ltlndlldllt!m‘lulnd!ui&ln
non-arm's-} or no-contract
Cetvara tod to He qulty oase
to
products is required to determine value.
'nmnlmohnmtg:wuhuh!shnm
hnﬂn%’v’dmmot
favorably with the value of a sour gas
with a Jow Btu heating value. The legal
characteristics refer to the
category for which the gas qualifies in
accordance with the NGPA of 1878.
Also, natural gas liquids have been
subject to price regulations. When
determining value of gas, MMS would
not mix NGPA categories.
“Marketable condition” would be
defined as loase that are
sufficiently free impurities and
g.thuwis:.l;;’mdiﬁmhtﬂ:ywm
accep purchaser under a
sales contract typical for the fisld or
mPo&:nl Indian leases typicaily
require Mhml:rlﬂnoq
touapodﬂedpumtuo the amount
ue of ved, removed,
onold&omthclunduu.'ﬂu
regulations governing operations require
that the lessee place in markstable
condition, to the extent economically
feasible, all ofl, gas, etc., produced from
the leased land. See 43 CFR 3162.7-1(a)
and 30 CFR 25042. See also § 208.152(i)
and § 208.153{1) of the proposed rules.
Court decisions have upheld the
pxindplcthtthchuopuutorh

tod to sufcn necessary fleld
treatment to develop a
pmdu t has been conditioned rur

market sale {California Co. v. Udall, 296
F2d 384 (D.C. Cir. 1981)).
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with 8. In the last decade,
the existing ations proved difficult
to administer when handling
mixtures of diverse content. Gas plants
:;e been %omtmctod to pmcal 88 "s’;l
tures where some gas plant products
may not be a M In order to
accommodate Kocudn; plants that
process and sell nonhydrocarbon
production, the term “gas™ will
commonly apply to the total gas mixture
as it enters the plant. The term “residue
gas”, will refer to gas consisting
principally of methane resulting from
processing gas. The term “gas plant
products” will refer to natural gas
liquids collectively (ethane, &mplne.
butane, pentane. etc.) and other
products also produced by a processing
pluit (carbon dioxide, sulfur. nitrogen,
etc.

Pro) § 208.152 and § 200.153
would set forth the standards by which
MMS would establish values, for royalty
purposes, for unprocessed gas and
gas, respectively.

In both of these sections,
references are made to arm's-length
contracts that contain a provision
reserving to the lessee the right to
process gas and arm's-length contracts
which provide for the sale of gas prior to
{:mmdnsba“dwith the value detenninf thed

ater upon a tage of the
purchaser's pmmmm from
processing the gas {so-called percentage
of proceeds contracts). The MMS
recognizes these features of gas sales
agreements and proposes to treat these
arm's-length contracts as arm’s-length
contracts for the sale of residue gas and
gas plant products (i.e. processed gas)
rather than as unprocessed gas.

Proposed § 208.152, Valuation
standards—unprocessed gas, would set
forth the valuation standards for all gas
from Feders] and Indian leases that is
not processed, such as so-called “dry
gas.” It also would apply to gas that is
processed but is sold or otherwise
disposed of by the lessee pursuant to an
arm's-length contract prior to
processing. However, if the price
established under an arm’s-length
contract is based upon a percentage of
the purchaser’s proceeds from the
residue gas and gas plant products
resulting from the purchaser's
processing of the gas (so-called
percentage of proceeds contracts), this
section would not apply. Therefore, if
the gas from a lease {s “wet gas™ that is
ultimately processed, and the lessee

sells the gas pursuant to an arm’s-length
contract Pprocessing at a fixed
price per MMBtu, value would be

determined based upon that sale and
not upon a subsequent sale, or other

$-094999  0005(00)(12-FEB-$7-11:34:33)

pursuan
specific criteria must be used to

disposition, at or beyond the te of
the t. Howevaer, if under
the m”mdrcumpht:nm the sale made
:’o non-an:&o-lcnglh. then‘ value svsl.ould be

etermined pursuant to § 208.1
discussed below.

Pursuant to proposed § 208.152, value
:oulddt:cn'demm'l'nhedmdiffm e sal

epen upon whether or not the sales
agreement is arm’s-length. Subsection
(a)(2) would state expresaly that the

value, for ty of
ction would be

the value oftg:'gu determined pursuant
to § 208.152, less applicable allowances
for transportation (§ § 208.158 and
208.157). However, as explained below,
lessees would not be allowed to reparta
single net number for the royalty value
(i.e. value less allowances), but would
be required to report the allowances
separately on the Report of Sales and
Royalty Remittance, Form MMS-2014.
Lessees would not be entitled to deduct
transportation allowances in all
situations (see discussion below).

In accordance with
$ w:.ollgz(b)(i). the value of
gus pursuant to an arm's-length
contract would be the gross proceeds
accruing, or which could accrue, to the
lessee. Pricr approval by MMS of this
value would not be required, but it
would be subject to monitoring, review
and/or audit. MMS may direct a lessee
to pay royalty at a different value if it
determines that a lessee has applied the
reguhﬁomphl?bpxoporly. q 4

Paragra; }{2) would pravide a
specific exception to the arm’s-length
contract rule for gas sold pursuant to
warranty contracts, even if those
contracts are arm's-length. For such gas,
MMS reserves the right to
establish the value, giving due
consideration to all the valuation

criteria in § 208.152.

If the disposition of ed gas

from a Federal or Indian leasa is not

t to an arm’s-length contract,
determine the proper royalty value. The
valuation process contained in
$§ 208.152{c) would be used when there is
no arm's-length contract. In those
situations, § 208.152{(c) of the proposed
regulations would that the value
be determined a] ml:‘ionu::f
criteria in a prescribed . In other
words, the second criterion would not
be considered unless the first criterion
could not reasonably be applied.
Likewise, the third and fourth criteria
would not be considered unless those
it were inapplicable, etc.
n‘;ﬁntulhﬂonhfwthclmuto
use the gross proceeds accruing, or
which could accrus, under its non-arm’s-

FA701.FMT...[16,32}...1-22-87
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length contract (oe other tion
other dt!.a;nml:y :: ani's-l contract)
provi t thoss gross proceeds are
equivalent to the lesses’s gross proceeds
derived from, or paid under, comparable
arm's-length contracts for purchases,
sales, or other dispositions of like-
quality gas in the same field or area. In
evaluating the comparability of arm's-
length contracts for the purpose of the
proposed regulations, numerous factors
must be considered. The pertinent
factors are price, time of contract
execution, tion of the contract,
market or markets served, terms, quality
of gas, volume, and any other factors
which may be relevant. This method
allows the lessee certainty in
determining its own value without
dependence upon MMS to establish the
ue. At the same time, it is indicative
of the value in the field or area for like-
quality gas. The MMS believes this
method is preferable to the major
provided for in existing
oil and gas regulations which proved
difficult to administer. See existing 30
CFR 208.103.

If the first valuation criterion is
inapplicable, the second criterion would
apply. This second criterion would be
the lessee's gross proceeds accruing, or
which could accrue, under its non-arm's-
length contract (or other tion
other ;ﬁn&l:y an arm's-] contract)
provi t those gross proceeds are
equivalent to the gr:;xmdn under
comparable arm’s-l contracts
between other persons for purchases or
sales of like-quality gas in the same field
or area. In evaluating the comparability

4738

§ 200.152{c)(1)-
In the first and second benchmarks,
MMS is proposing to accept the lessee’s
fron as value where the
essee can demonstrate that thatis a
reasonable value by comparing it to

which otherwise are comparable.
However, the proposed rules require
that there be numerous factors
considered before an arm’s-length
contract could be deemed comparable.
The purpose of thess factors is to
prevent abuses application of
only a few :WWWt m&;;u
containing or ces
could be used. Thus, for a lessee selling
a volume of gas under a non-arm'’s-
contract, & volume would be
required to be purchased under
am’

an

s-length contract bafors the arm’s-
length contract could be used in
determining the acceptability of the
lessee’s gross proceeds under its non-
arm’s-length contract.
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In the event that there are no
comparable arm's-length contracts
applicable to the field or area within
which the gas is produced, the third
criterion would provide for the
determination of a value after
considering all relevant information
including gross procesds under arm's-
length contracts for purchases or sales
of like-quality gas in other fields or
areas, posted prices for gas, prices
received in spot sales of gas, and other
information as to the particular lease
operation or affecting the saleability of
the gas.

If a value cannot be determined uaing
any of the valuation ures
previously mentioned., a net-back
procedure to value the gas could be
used. This last benchmark also would
authorize the use of other
reasonable method to determine value.

The MMS particularly solicits
comments regarding the proposed
ordering of valuation benchmarks.

When a valuation method other than
grosa proceeds is used for unprocessed
gas sold pursuant to a non-arm's-length
contract, such as spot prices, the lessee
may not be entitled to a transportation
allowance. By way of illustration, if the
value of unprocessed gas is established
under paragreph (c)3) based upon spot
prices in the field whers the lease is
located, the value would not be reduced
by a transportation allowance even if
the lessee actually sold the unprocessed
gas on a delivered basis at a point
remote from the lease and incurred
transportation expenses. The allowance
would be inapplicable because the spot
prices in this example already reflect
value of unprocessed gas at the lease.
However, pursuant to § 208.152(h), the
valuation of the lessee's unprocessed

gas based on the spot prices could not
be less than the lessee’s gross proceeds
reduced by the tion allowance
which would be determined considering
the costs the lessee actually incurred.
Therefore, regardless of the value
determined pursuant to the benchmarks,
under no circumstances can the value.
for royalty purposes, be less than the
gross proceeds accruing, or which could
accrue, to the lessee, leas applicable
transportation allowances. This
standing principle is set forth at
§ 206.152(h), and is discussed below.

Proposed § 208.152(d) would provide
that if the maximum lawful price

permitted by Federal law is less than the
value determined pursuant to the
valuation regulations in Part 208, then
MMS would accept such maximum price
as the value. This limitation would not
be applicable to gas sold pursuant to a
warranty contract. Also, gross
still would be a minimum value.

S-094999  IUOS(00X(12-FEB-87-11:34:36)

sed § 208.152(e)(1) would
ptovlgo that whmstzh(o vn]u
determined pursuant to the benchmnrh.
MMS approval would not be required.
Em lassee wogl.d&:o :?. retain
¢ necessary
benclimark applications for mont

review, and/or audit. MMS could direct
the lessee to use a different value if it
determines that the lessee has

improperly applied the regulations.
would
g: fn)hmlnu :gut.t‘h}z

rmvlgo'thutlfm
eun has not properly determined

value, then the lu:;o b:mnldbe entitied
to a credit, or woul required to pay
addmonnl royalty, plus interest. This

d occur after an MMS review and/

:rﬂandit;fo:dvduwhichdidnotmuin

ot ap

Proposed § 208.132(g) would give the
lesses the option to seek & valuation
from the MMS, where such priar
approval otherwise would not be
required. The lessee would first propose
a MMSd wha;. &ltmshmld

and provi
documentation for that proposal. The
MMS would then establish a valve as
soon as possible. The Jessee could use
its proposed value until MMS issues its
determination at which time the lessee
would be to adjust its previous
reports in accordance with paragraph

0
Proposed § 206.152(h) restates the
long-standing that under no
circumstances can the value, for royalty
Wmmx
a or
acuuo.hthchu«.luuppﬂubh
transportation allowances. Th
definition of ptocndnmn
discussed , It is worth noting
again, however, that the
necru!ngtothlumh es all costs
g:{ ythopuchmf\hmonm
principle
upheld in several cases: Wheless
DnIImgCo..wLD.mnmLAzl
(1973); Amoco Production Co. 28 IBLA
234, 236 (1877} Hoover & Bracken
Energies, Inc, 52IBLA 27,881D. 7
(1981), off'd, 723 F.2d 1388 (10th Cir.
1083). Thus, if the purchaser
thnuﬂu.otpqammbmbchlfof
the eeller, for such items as severance
taxes, gathering, compressing, or
measyring, then the seller must include
thmn!mbuudeoc:ﬁ:hpgofyﬂ:lct,
gross procesds upon @ 10,
n.ll%oudtmlmd.h oh (1)
& proposed rules in paragra|
would retain the existing requirement
thatmopunﬂmmchuatheﬂng.

mmhmdhplm&.mh
markstable condition and are to be
borne excinsively by the lessee.
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§ 200.152(1 would provide
I
pmend..thcvdmwouldbﬂnmaud
tothnnxhuuh were

, O any
othu

urvlm ﬂu eoct of wm ordinarily is
ty of the lesses to place
thong' 8 in marketable condition. By way
: tration, compressing 3: ‘t: mcett
peline pressure requirements is a cos
p gas markstable that must be
borne by the luuo. If the lessee enters
into a contract w!m& the ynmg'a;u
to e gas and, hence,
m,,.:""'“ peioe ia reduced by 10 cen's
to procoeds to
W the gross

Proposed § 200.132(j) would expresaly
impose a diligence requirement on
lml-‘oumplo.if. ant to an
arm’ mtnet.a prlwddof
charge its ce as
ke Pt "":’:;‘n‘&;"‘cu reolios
) an action to collect
that ::rlglwﬂmll , it would be liable
for roysity on the valve.
However, if the refuses to pay
and the lesses enforces its right, using
mldu.l;onqnhodhd i *
not to pay the
additionsl royalties until the Jessee's
concluded. The

Pmpoud!mnu)wonldnot
Nt;:ﬁ’if.fw;umpl

s, gas were
.xnndmduamtnctmdtho

pay. In such an
ovant.roynltysﬂllwouldboduoonthe
vduofthtmmnccﬁonhinunded
to apply anly to the lessee’s tion
to pursue price increases to it
may be entitled under its contract.

§ 208153, Valmtz;nu cll
mpw es to
towhkg“' s

oflmnwmldmt Puthc
mootpll"-lwumlmm

§ 200.152. The arm's-l osophy
and mechanism of estal values
are the same, except

values are
established for all commodities that

wtm%tmdnmln

will ok be ropentad.
section not
“&”J" uctli?:. would
provide that the luno is entitled to an
allowance for the reasonable actual
costs
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transporting residue gas and t
R £

e plan ons .
dch‘;mlnnuon of allowances, and
limitations on allowances, are discussed

belaw,

Proposed § 208.154, Determinution of
quantities and qualities for ting
mynlmt.pcmph(tm).m
bu! olth t?tyb. dqmllly:!nth.

] ¢ quantity an
unprocessed gas in marketabl
condition at pdntofmydzt
aettlement by MMS
offshore leases or by BLM for onshore
lsases. In those inatances where the
lesece sells gus at
conditions ot at locations other
than the point of royalty settiement
ﬁﬁmmdloaﬁon A byd
orms.pmph a)X2) woul
require that the value of the
mdgudctcmlnedpmmntto
tmt&btld]mbdto
X:ndthtyof&l
gas at t of royalty se
approved by BLM or MMS. Proposed
imm(b) wonldnqninthtmnlty
be computed on the basis "&ncnﬂw
andquli!yofﬁ\cuddmgu

Pt Pung Ptnmm;ze).d

tbnuhovdudthnﬁdumudl
gphntmbcldimdbn&d
gmﬂwandlotquﬂvof&
and/or gas plant products
ambuubktonhnhngnph(c)
would provide the requiremnents for
determining the residue ges and gas
plant products attributal htbul.
Paragraph (d) would peovide that no
e to pursgrepha o) throcgh
pursuant to a {c,
orthcvtlmoﬂhmwlm L
allowed.
Proposed § 206.155, Accounting for
oan:ﬁn wonldproﬁdolnpnrmph
t \rhere a lesses, oc a person to
whomthelemhuhmfundm
pursuant to a non-arm’s-length contract
;)rno-eonmm the
essee's gas
lessee’ aumd&.@cnnhd induduh a
reservation t to process
gas), and if after processing the gas, the
ndducnahnotoold&urwntbm
arm’s-length contract, the value, for
royalty purposes, shall be the greater of
(1) the value of the residue gas and ges
phntpmdncuthntmulthvm
dcttminodpmm\
m!mxsa(uadtmhd any
approved processing or ﬁon
deducticns), plus the value
condensate neovmddomlntnof
the point of royalty settlement without
resarting to processing or (2) the value
of the gas prior to processing at the

§-094999  O0ONO0OX12-FEB-87-11:34:39)

gﬂntotumltynttlm deternsined
accordance with § 208.152. By this
MMS be slimina

accounting in situations where the
value of residue gas is determined

govern. The MMS solicits
comments on foe
dual accounting should be adopted or
whather MMS maintain

requ!mmnuhtdmlmﬂnubo
required whenever

aﬂomwfmlm include the

senonl ts for the
etermination of hmpothﬁon
dlovnneu fot

(l) tvdno m

u‘xhnbmd;tum!md
pnmmth 208.152 or § 200.153 at
pointmoh&onthhtn.mm
allow a deduction for reasonabls, actual
transportation costs. For both onshore
and offshore leases, this would include
the tion costs from the lease

percent of the value of the unprocessed

s:n.midm'u.umphntmdnct
termined pursuant to § 308.152 or

§ 208.133, as appropriate. This is the

umalimlhth:n:vhhichudshmdcay

current MMS ore procedures.

way of illustration, a lessee sells

unprocessed

remote from the lease. The lessee’s gross
proceeds under an arm’s-! sales
eonhcth“pcng:f. m&oluac
pays a third party per mci to
w&omMSM)
limit the transpottation

allowance to $1.00 per mct. Therefore,
the lessee would be required to pay
roydtybutdmanh.ufﬂmlm

Undcrthoptopondmlu.thcnmm
of MMS could approve an allowance
greater than the 50 percent Mimit for
transportation costs if the lesses
d-nomhh.mumwn
hhhtmuzt‘u hum‘l‘hln
lessee must provide data to support its
request to the Director. Under no
circumstances could the Director
approve an allowance that would reeult
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In zero rayalty payments
m'.? puiod As %ﬂn

lhﬂo tllnitfut:muuﬁoa
solicits comments on

wumummmmmn
forward to t months any costs
that cannot be by the lessee as
nmultotg:umlhﬂenm

puﬁaulnlyw solicits comments on what

$ 208.150(d) would provide
after a review and/or audit,
lnpto::ﬁydtﬁt:tdh tion
a

nnom&nhhuam mwmld’:u
required to tional royalties,
plus intuum would be entitled to a
credit without any interest. of

Proposed § 308157, Determination
mﬁd.&o;:toadmcfudltum!nhs
the tion allowance. The
allowance would be substantially
different depending wpon whether the

lessee has an arm's-length contract with
a third party to provide

the lessee has an interest in the pipeline
or other transportation system.
Paragraph (a) v:iould apply to arm's-
transportation contract
situations. It would provide that the
tion allowance will be the
reasonable, actual coats for
transportation incurred by the lcmo
under that contract. Prior NNS

computing its royalty pmnem
Howaver, the contract is subject to

monitoring, review, and/or audit. MMS
may direct a lesses to use a different
allownnulﬂtdnhminuthatth
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filing applicable to all manths in the
reporting period. The allowance would
be denied for any production month for
which a Form MMS-4298 is not received
g{ the due date for the Form MMS-2014.
erefore, if a lessee incurring
transporiation costs for anvary n
production pursuant to an arm’
contract, and if it did not submit a l-‘om
MMS-429S until April 15, it would be
entitled to an allowance only for March
and subsequent months' production in
the ndporung period. No allowance
would be permitted for Janvary and
February, and the lessee would be
required to refund, with interest, any
aliowance which was taken.

Pro section 208.157{a)(2) would
provide that a transportation allowance
determined pursuant to an arm's-length
contract would remain effective for a
reporting period of 12 months, or until
the contract is modified or terminates,
whichever is earlier. At that time, the
lessee must submit a new page one of
Form MMS-4295 in sccordance with
§ 208.157(c)-

An arm's-length transpoctation
contract may include more than one
gaseous product and may not allocate
the costs among the gaseous products.

In such an instance, § 308.157{a)(3)
would require the lessee to allocate the
costs to each gaseous product in the
ume c:n as the ratio of the e

seous product to
volum of all "uona
Proposed § mxsm)(a) would consider
all gas transported in determining
transportation costs. However, a
transportation allowance would not be
nllowtyd;l for lease production which is
not royalty-bearing.

Proposed § 208.157{a){(4) would cover
those situations where both gaseous and
liquid products are transported in the
same transportation facility and the
costs attributable to each cannot be
determined from the arm's-length
contract. This section would require that
the lessee propose an allocation
procedure to MMS. MMS approval of
the cost allocation would be required
because a volumetric-based allocation
method may not be as appropriate as for
travsportation systems
gaseous products. The lessee would use
the gas transportation allowance
determined in accordance with its
proposed allocation procedure until
MMS issues a determination on the
transportation allowance. Proposed
§ 20&157(:)(4) also would provide for

the submission of the lessee's proposed
allocation within a prescribed time.

In some instances an arm's-length
contract for Inmpotuﬂon will not
require a cash payment by the lessee.
Instead, the transporter will be e.1titled,

S-094999  O0O(OOX12-FER-§7-11:3442)

formmpl.. hnhinlpmhaof
t. In such an event,

$ m:w(a)(l&:onld require the .m

of those volumes to mp\m its
allowance. Pursuant to § mw(lxa).
copies of o-lcngth tnmpah
am!
contracts and related domuu within
the time prescribed
1) pruvldn that

Pro § 200.1
if the uuodounot Ve an arm's-

! contract for lease
Sty
contract or no coatract because it
interest in the pipeline or the
mmumhdn » then the
allowance would be upon the
Icmnmmblo. actual costs of

Pcn;nph (b)(2) proposes a procedure
similer to that ptﬂmnly discussed for
allowances for arm" sitvations.
The allowance non-arm's-
length or no-contract situations is also a
two-step process, consisting of a
submittal of an estimated tion
allowance for the current 12-month

period and a submittal of the actual
tion allowance within 90 days

the same month the lessee first reports
g.cpmdm:wkmkm}m
or the allowance will be denied until
Form MMS-4296 is filed. This filing
""“‘ﬁuun.""‘m'“"&"':v‘l"mﬁ' el
90
o the end of the 12-month
lessee would submit page

mﬁmndduiud:ip::::m
costs
month and its estimate for the

§$ 001
Mmhthuluat
its transportation allowance ‘.&o\n
prior MMS approval, subject to
monitoring, review, and/or audit by
MMS. When necessary or appropriate,
Mmlddlnaulomobmdlblh
aﬁnnhdummvwm

Ptopoud!mv(b)(l)mvldu that
ted allowance be used by

lm for facilities tht?n’ln a lhl'l-

% $§ 208.157(b)(3) would
m types and nature of costs
which MMS considers acceptable in
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domnhhulmupuhﬂondloma
for non-arm's-length or no-contract
dmﬂm'ﬂuuw&mm

allowance for tion (see
discussion below (b)(:')“sl)
and (if} provide a opere
maintenance sxpense cal es which

& transporta
W\thhdk‘cw
or allocable to the operation

or maintenance of the transportation
system. ' "

MMS is proposaing two elternatives
regarding return on capital investment.
Undadmﬂul.p-mph(b)(sxxv)

equipment or the life of the reserves the
tion facility services. Also,

‘The MMS s also proposing that the
establishment of a transportation
mwmmm
be altered ohnagl:‘"huen
or a change in A
would not be able to depreciate a

Mmmudndnk
w coets ot any other
actual costs. Similarly,

a change in ownership cannot be a basis
fonchnptnﬂndcpnchﬂon
schedule for allowance purposes. If, for
sxample, a transportation system has a
mmwuf:in ?dtho

10 years by
first owner and then sold, the new
nmdmmldhtnﬂ&hm
on the cost. MMS

like comments on
whlhum&hmhhﬁm
provision should be if
alternative 1 is adopted.

As altarnative 2, MMS is In
nbudlu(b ) to any cost
deduction for

Insteed,
oach your MMS would allow an amount

below.




MWIVoLuNmaolmdu.hbmmia.lwlkopoudNu

would like commenters to address the
feasibility of (ugxh;ia}ln biish
P\rm:lph v) would es
the rate of return to be applied to either
the ated 'vestment
under alternative 1, above, or
the {nitial capital investment under
alternative 2, also discussed abovs. The
rate of return is proposed to be
determinad by the Moody Aaa corporate
bond rete as pubushqd by Moody's
Investors Services, Inc. in Moodyb Bond

day of
raporting period for which the allowmet
becomes applicable. At the of
each subsequent 12-month period that
follown. the rate would be redetermined.

MMS would like commenters to
address whether a rate of returmn
for each lessee be used and how
such a rate of return would be
calculated. 57(5)(0) q

§ 2008.1 would set

forth m requirement that the lessee
allocate the transportation costs to each
of the lease products hmpomd where
more than one lease

transportation system.

instances, § 208.157(b)(8) would require
the lessee to allocate the costs to each
lease product in the gaseous phase in
thenm:‘pmpoxﬁonuthcnﬂoofthc

ch lease product in the

gaseous phase to the volume of all lease
products in the gaseous phase. All gas
would be trea tha:;ln bt
detarmining treneportation costs, a
transportation allowance would not be
aﬂowtdforhnnmduchthtmnot

10,
gpondl X7) would cover
and no-contract
umnﬁm whmbo gessous and
uquidpmduchmtnmpomdinthn

same transportation system. Proposed
smmmwmummmm.
lessee propoee an allocal
to MMS. MMS a ofthteoot
mouﬁonwonlmnqmdhcmn
again, a volumetric-based allocation
may not be as appropriate as for

determined

proposed allocation procedure until

::mat;adcmﬂononthc
asportation allowance. Proposed

;mxmbm):homuld provide for
the submission of the lessee's proposal

wil’o't'hi.iu:m'l!Iﬁ.lh“lw(b)(a)mmlcl

authorize MMS to

,.m*"wp:m"ﬁ*

wwldnquln of Form

188 50 0T, il win )
ous
n‘p’:lﬁn;pcﬂodlumﬂmth

pproves a
onger puriod. For non-arm's-length or
no-eontrcct sitvations, a oomslmd page
one of Porm MMS-4298 woul
gﬂuﬂnd to be submitted within 80 days
owlu the end of the

mmﬂuhmdmdmdamr
coatract, non-arm" cnsth
contract, or no-contract conditions, if
Form MMS-4295 {s not timely received,
thcnthemnﬂom&f:td'm b
succeeding reporting not
effective until the first day of the month
a proper Form MMS-4298 is received by
memtnlppﬁubhtom
d- Form MMS-2014 received after that
te.
s.cﬂonmw(c)(!)wwldnqnln
that transportation allowances und

'o-lmgth.nm‘t—longﬂl.u
no-contract situations te reported on a
separate line on Form MMS-3014,

of Sales and (v Remittance.

otherwise directed by MMS,
leu:fu are not touupon values that are
net of transportation all ovnneu.
Propoeed § 200.157(c)3) would
authorize MMS to esta reporting
requirements different from those
specified in the rules. This may be
necessary for workloed allocation or
other reasons,
1f the actual costs are different from
the estimated coats used to determine
the allowance for transportation,
proposed § 200.157(d) would set forth
the procedure for the
adjustments to royaity enta to
MNMS. The procedure be different
for onshore than for offshore because of
the refund of Saction 10 of
thoOQMM(QU.&C.IInct
).lhctuddlomdiﬂu
;ﬁm W&MMG
required to pay tional rayalty,
wlthhuutumldhonmhdbn
mdltwitho;unhst(t) e
Pmpoud 2001 owwldpmvi

notwithstanding any

mmmhtmh&u-
mmhhrodnll theoretical losses
would be allowed for gas transportation.
nnn.ifmm lessee to ﬂo&'
agreement pay
transporter for actual or theoretical line
losses (either in value oe in volume),
such costs would be disallowed by

for ges in this Purt would disallow such
actual or theoretical losses in

FA701FMT..{10,32)..1-22-87
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de volumes and values.
The MM3 m:lgldMuwmmch

costs in non-arm's-length contract or no-
contract dmum
to allow

is proposed
apmos the same administrative
or computation procedures contained in
m.w to determine other
transportation costs when valuing
gas, residue gas, or gas

plant \mda anet-back

or other valuation procedure
contained in Subpart C of Part 208.
‘nlt e:s tg;. intention ofamfnto terminate

transportation allowances

with the issuance of final ralemaking.

This termination would require all
lesanes to follow the new

reporting

mnhhhmfu&o
produc:nd the mhgt

on months su t to the
effective date of the final rules.
Procedures for actual
allowances for prior to the
effective date of the final rules will be
provided at the time of final rulemaking.

Pmpondfma hm.

snudnqn!mmbfutbe
etermination of a processing

allowance. Pcngnph {2) would allow a
deduction for the reasonable actual
costs of processing gas where the value
forgasis dottm!nod pursuant to

§ 206.153.

processing
each gas plant A te
mmmh
«?mdhﬁmp;antmlug
pmetm ant relationshi s
pr pfgot :ltlow the c:uoi:
a on of a ges stream
mmud-mu.mm

wmnpuumluplmt.
Ntm\lgul!qnid; would be
treated as oDe gus mdnct.
Proposed § 308.158(c) would limit the
processing allowance to 8% percent of
the valve of each ges plant product
demwmthlmmalm
transporta
nllowuneudaunhod
§§ 200.158 and 208.157. 'm. &mvhion
would, in effect, provide for
uppuuuunohh
ageinst the value of ndlso
pxodncutth te of plant.'l‘he
approve a greater
cﬂomlf&olomdmhm
that the greater allowance is in the best
lnhnohoﬂhlnoot Mudh;:::n
to approving allowances greater
the 60% percent limit for processing
costs, MMS solicits comments on

al\owlneo
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whether it should allow lessees to roll
forward to subsequent months any costs
that cannot be deducted by the lessee as
a result of the limitation on processing
allowances. MMS particularly solicits
comments on what circumstances would
justify rolling forward the costs in
excess of 66% percent of the valua of
the gas plant products which is the
proposed limitation on processing
allowances. This section would provide
that the processing allowance could not
be applied against the value of the
residue gas. It further provides that, if
there is no residue gas, the lessee would
propose, for MMS's approval, a gas
plant product against which no
allowance could be taken.

Paragraph (d) would set forth the
long-established principle that no
processing cost deduction would be
allowed for the costs of placing lease
products in marketable condition. For
example, if hydrogen. sulfide is removed
from a gas stream and flared, no
processing cost deduction would be
allowed. However, if hydrogen sulfide is
removed from gas and then further
processed !0 oblain sulfur which is then
sold, royalty is due on the value of the
sulfur, but an allowance for the
processing costs would be allowed in
determining the value of the sulfur.

Paragraph (e) would provide that if a
lessee improrerly determines a
processing allowance, the lessee would
be liable for any additional royalties,
plus interest, or would be entitled to a
credit, without interest.

Proposed § 208,158, Determination of
processing allowances, would provide
the procedure for determining the
processing allowance, which is
substantially different depending upon
whether the lessee has an arm's length
contract with a plant operator for its
processing, or whether the lessee has a
non-arm’s-length contract or no-contract
situation, such as those situations where
the lessee has an interest in the gas
plant,

Paragraph (a){1) would apply to arm's-
length situations. It would provide that
the processing allowance would be the
actual costs for processing incurred by
the lessee under that contract. The
MMS's approval would not be required
before the lessee could deduct the
allowance in computing its royalty
pcyments. However, the contract is
subject to later monitoring, review, and/
or audit. MMS may direct a lessee to use
a different allowance if it determines
that the lessee has improperly applied
the regulations. The proposed rule
would further require that before any
deduction could be taken, the lessee
mast submit to MMS a completed page
one of Form MMS-4108 the same month

§-094999  0010(00)(12-FE.B-87-11:34:48)

the processing allowance first is
reported on Form MM8-2014, Report of
Sales and Remittance. The deduction
would be denied for any production
month for which a Form MM8-4109 is
not received prior to, or at the same time
as, the Form 4 for that month.
Thersfore, if a lessee begins incurring
processing costs for January gas
production pursuant to an arm‘s-length
contract, and if it did not submit a Form
MMS-4100 until April 18, it would be
entitled to an allowance only for March
and subsequent months production in
the re period. No allowance
would be permitted for Jannary and
February, and the lessee would be
required to refund, with interest, any
allowance that was taken.

Paragraph (a)(2) would provide that
any allowanoes determined pursuant to
an arm's-length contract would be
effective for a reporting period
beginning the month that the lessee first
is authorized to deduct a processing
allowance and would continue for 12
months, or until the applicable contract
or rate terminates or is modified or
amended, whichever is earlier. At the
end of the reporting period, the lessee
must resubmit page one of Form MMS-
4109.

An arm's-length processing contract
may include more than one gas plant
product and may allocate the costs
among the gas plant products. In such an
instance, § 200.159{a)(3) would accept
the allocation of the costs to each gas
plant product in accordance with the
contract. A processing allowance for
lease products which are not royalty-
bearing would not be allowed.

Proposed § 208.159(a)(4) would cover
those situations where more than one
gas plant product is produced at a plant
and the costs attributable to each
cannot be determined from the arm's-
length contract. This section would
require that the lessee propose an
allocation procedure to MMS. The
lessee would use the roecnﬂ
allowance determined in accordance
with its proposed allocation procedure
until MMS {ssues a determination on the
processing allowance. Proposed
§ 208.150(a)(4) also would provide for
the submission of the lessee's proposal
within a prescribed time. If the approved
allowance differs from the proposal, the
lessee must correct its reports. The
lessce would be required to pay
additional royalties, with interest, or
would get a credit, without interest.

In some instances, an arm’s-length
contract for processing will not require a
cash payment by the lessee. Instead, the
?roeeu plant owner will be entitled,

or oxlmr e, 10 retain a percentage of

the gas plant products. In such an event,
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§ 200.150{a)(5) would require the lesses
to determine the dollar value equivalent
of those volumes to compute its
allowance. Pursuant to § 200.150(a)(6).
MMS could lessees to submit

{es of arm's-length fmmlu
::tnch and related documents within
the time prescribed by MMS.

Progoud § 200.150{b)(1) would
provide that if the lessee does not have
an arm's-length contract for processing
gas, but has a non-arm’s-length contract
or no-eontr:nct ﬂ.x’mﬁm b:.“l” it l:;u
an interest e processing plant, then
the allowance would be based upon the
lasses’s reasonable, actual costs of

procs! the gas. This paragraph also
pmvid.:‘:?hn lh.owanou are mglcct to
monitoring review, and/or audit, and

that for non-arm‘s-length or no-contract

situations, MMB approval is not
uired.

req
Paragraph (b)(2) proposes a procsdure
similer to that previously discussed for
allowances for arm's-l situations.
The allowance approval for non-arm’s-
length or no-contract situations is also a
twostep procoss, consisting of a

submittal of an estimated processing
allowance for the current 12-month
period and a submittal of the actusl
processing allowance within 90 days
after the end of the 12-month period,
containing the actual costs incurred
during the previous 12-month period.
‘The MMS approval {s not required prior
to commencing processing allowance
deductions for non-arm's-length or no-
contract situations. The MMS must
receive a completed Form MMS-4100
with an estimated allowance in the
same month the lessee first reports its
allowance on Form MM8-2014, Report
of Sales and Royalty Remittance, or the
aliowanoce will be denied until Form
MMS8-4100, completed in its entire

with acoom schedules, is filed.
This is a one-time ling ‘avﬂmva !gr the
entire reporting peri ithin 90 days
follo the end of the 12-month
period, the lessee would submit Form
MMBS-4100 with its actual costs incurred
during the previous 12-month period and
its estimate for the succeeding reporting
period.

Pro § 200.150(b)(3) would
provide that an estimated allowance
may be used by lessees for processing
plants systems thnt are in a start-up
period.

Proposed § 206.150(b)(4) would
] the and nature of costs
:hlch MMS considers acceptable lnf

8 a owance for
non-nmmmhtl:fmth or nc contract
situations. The categories of expenses
are operating and maintenance
expenses, overhead, depreciation, and a
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return on undepreciated capital
investment or, alternatively, a return on
the initial capital investment with no
allowance for depreciation—see
discussion below. ph [b)(¢) (1)
and (ii) provide a list of operating and
maintenance expense categories which
ainlenaace sxpnses Faregrache
maintenance expenses. p
(b){4)(iii) would provide for overhead to
be included as a proce cost,
providing the overhead is tly
attributable or allocable to the operation
or maintenance of the processing plant.

MMS is proposing two alternatives
{Jessrdlnsl retuan on capital lm{lo(ubunem.

nder alternative 1, paragraph (b)(4)(iv)
would provide for two financial
depreciation methods: Straight-line
depreciation and unit of production
depreciation. Acoordingly, depreciation
would be based on the useful life of the
equipment or the life of the reserves the
processing plant services. Also, salvage
value must be observed and equipment
could not be depreciated below a
reasonable salvage value,

The MMS is also proposing that the
establishment of a processing plant
depreciation schedule would not be
altered because of a recapitalization or
a change in ownership. A lessee would
not be able to depreciate a
plant using a schedule based on
mtglacamem costs or any other basis
other than actual costs. Similarly, a
change in ownership cannot be a basis
for a change in the depreciation
schedule for allowance purposes. If, for
example, a processing plant has a
depreciation schedule of 20 years and
has been depreciated for 10 years by the
first owner and then s0ld, the new
second owner would ba entitled to the
remaining 10 years' depreciation based
on the o 1 capi cost. MMS
specifically would like comments on
whether or not this no-recapitalization
provision should be adopted if
alternative 1 is adopted,

As alternative 2, is proposing in
subsection (b)(4)(iv) to disallow any cost
deduction for depreciation. Instead,
each year MMS would allow an amount
:l:;ull to the lnl;llal capi‘:lll ulll::l.:mm in

e pvocessing plant m y a
floating rate of return, uu&ocuud
below. Alternative 2, if adopted, would
be supplemental to alternative 1 and is
proposed to apply prospectively only to
new plants or newly acquired plants.
MMS would like commenters to address
the feasibility of alternative 2.

Paragraph (b)(4)(v) would establish
the rate of retum to be applied to either
the undepreciated ca investment
under alternative 1, above, or
the initial capital investment under
alternative 2, also discussed above. The

§$-094999  0011(00X12-FEB-87-11:34:51)

rate of return s sed to be
determined by the Moody Aaa corporate
bond rate as published by Moody's
Investors Barvices, Inc. in Moody's Bond
Record the first business day of the
reporting period for which the allowance
boeomch o;:.%pucablo. At tthilo :fnnlngod ing of
each sui uent 12-mon t
follows, the rate would be redetermined.

MMS would like commenters to
address whether or nota c rate of
return for each lesses should be used
and how such a rate of return would be
calculated.

Proposed § 208.139(b)(8) would sat
forth the requirement that the lesses
allocate the processing costs to each gas

lant product. In such instances,
f 208.156(b)(3) would require the lassee
to allocate the processing costs to sach
gas plant product based upon generally
;:;eg;cld oll and gas scoounting
es.

Paragraph (c) would set forth the
reporting requirements su uent to
the initial reporting period. Paragraph
{c){1) would require that page one of
Form MM8-4100 be submitted within 90
days after the end of the previous
reporting period for arm's-length
contracts, unless MMS approves a
longer period. For non-arm’s-length or
no-contract situations, a Form MMS-
4108, completed in its entirety with
accom, schedules, would be
rcﬂulnd 10 be submitted within 90 days
following the end of the re
period, unless MMS awom a longer
period. Regardless of whether gas

rocessing is conducted under arm's-
ength contract, non-arm's-length
contract, or no-contract conditions, if
Form MMBS-4100 is not timely received,
then the new cﬂmnceﬂf:rd W:H be
su repo! pe not
effective until the first day of the month
mpcr Form MM8-4100 is recelved by

and would be applicable to any

Form MMB-~2014 received after that
date. The lesses would be required to
refund, with interest, any unauthorized
allowance that was taken.

Section 208.150(c)(2) would require
that processing allowances under either
arm's-length, non-arm's-length or no-
coatract situations be reported on a
ssparate line on Form MMS-2014,
R:Son of Sales and Royalty Remittance.
Unless otherwise directed and approved
by MMS, lessess are not to report values
that are net of processing allowances.

Proposed § 208.130(c)(3) would
authorize MMS to esta
requirements different from those
specified in the rules, This may be
necessary for workload allocation or
other reasons.

If the actual costs are different from
the estimated costs used to determine

F4701.FMT...[16,33)...1-22-87
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the processing allowancs,
3 ooaduag forreparing i adfustments
e e adjustmen
to royalty payments to the MMS. The
prooedure would be different for
onshore than for offshore because of the
refund procedures of Section 10 of the
OCS Lands Act (43 U.8.C. 1801 ot seq.).
If actual allowances differ from
estimated allowances, the lesses would
be required to pay additional royalty.
with interest, or would be entitled to a
cradit, without interest.

Paragraph (e) would apply the same
administrative or computation
procedures contained in § 208.139 to
determine other gas processing costs
when valuing gas under a net-back
procedure or other valuation procedure
contained in Subpart C of Part 208.

As with transportation allowances, it
is th;‘:.ntcndon of M.Lnis to lomd::ttg t.l:l
existing procesaing allowances .
issuance of final rulemaking. Aﬁuln.
lessees would be required to follow the
nﬁ;bliepo d requirements to be ]

. ¢ to deduct processing costs for
product months subsequent to the
effective date of the final rulemaking.

The MMS is aware of the
extraordinary costs inherent in some
offshore tions and also of the
extensive facilities needed to process
the deep sour gas that is being produced
from some leases today. MMS requests
comment on whether or not the final
regulations should provide that unusual
or unconventional post-production costs
be allowed as a deduction in
determining royalty values regardless of
whether those costs are incurred on or
off the lease.

‘The proposed oil valuation regulations
(52 FR 1858, january 18, 1967} include
proposed revisions to 30 CFR Part 207,
governing such matters as contract
retention, These provisions would be
applicable also to unprocessed gas,
residue gas, and gas plant products.

IV. Procedural Matters
Executive Order 12201

The Department of the Interior (DOI)
has determined that this document is not
egulatony antlysls under Beacutiv

atory un ecutive
Order 12201, This rulemaking
is to consolidate Federal and Indian gas
royalty valuation regulations; to clarify
DOl gas royalty valuation golicy: and to
provide for consistent royalty valuation
policy among all leasable minerals.

Regulatory Flexibility Act

Because this rule primarily
consolidates and streamlines existing
regulations for consistent application,
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lhon‘ areng nlm‘l,l‘l‘er;m u:ldnmnl
requirements or ens placed upon
amall business entities as a result of
implementation of this proposed rule.
Therelore, the DO! has determined that
this rulemaking will not have a
significant economic effect on a
substantial number of small entities and
does not require a regulatory flexibility
analysis under the Regulatory Flexibility
Act {5 U.S.C. 610 et seq.).

Paperwork Reduction Act

The information collection and
recordkeeping requirements located at
3 208.157 and 208.150 of this rule has
been submitted to the Office of
Management and Budget (OMB) for
approval under ¢4 U.S.C. 3301 et aeq.
The collection of this information will
not be required until it has been
approved by OMB.

Lessee reporting requirements will be
reduced. All gas sales contracts.
transportation agreements and gas
processing contracts. as well as any
other agreements affecting value, will be
required to be retained by the lessee,
but will only be required to be submitted
upon request rather than routinely, as
under the existing regulations.

National Envirouamentsl Policy Act of
1969

It is hereby determined that this
rulemaking does not constitute a major
Federal action significantly affecting the
quality of the human environment and a
detailed statement pursuant to section
102{2)(C) of the National Environmental
Policy Act of 1960 (42 U.8.C. 4332(2)(C))
is not required.

Public Comment Procedures
A. Written Comments

The public is invited to partic.pate in
this proceeding by submitting data,
views, or arguments with respect to this
notice. All comments should be
submitted by 4:30 p.m.. m.s.t., of the day
specified in the “DATRS” section to the
appropriate address indicated in the
“ADDRESSES" section of this preamble
and should be identified on the outside
envelope and on Jocuments submitted
with the designation “Revision of Gas
Raoyalty Valuation Regulations and
Related Topics.” All comments received
by the MMS will be available for public
inspection in Room E104, Building 83,
Denver Federal Center, Lakewood,
Colorado, between the hours of 8:00 a.m.
and 4:00 p.m.. Monday through Fﬂd.:iy

Any information or data submitt
which is considered to be confidential
must be so identified and submitted in
writing, one copy onlx. The MMS
reserves the right to determine the

$-09%4999  0012(00X12-FEB-87-11:34:54)

confidential status of the information or
data and to treat it according to its
independent determination.

B. Public Hearing

the preamble.

Written requests for an
make an oral presentation d
coatain a business telephone number
and also a tel number where the

ptesenter contacted the
dni'prlot :‘&. hearing. 'l\oeoml:foohd
to be heard at the hesaring will be
notified. Presenters will be required to
submit 30 coples of their statement to
MMS at the address indicated in the
“ADORESS™ section above.

{2) Conduct of the MMS
reserves the right to select
to be heard at the hearing d';': event
there are more m to be heard than
time allows), to ¢ their
respective presentations, and to
establish the procedures governing the
conduct of the hearing. The length of
sach presentation may be limited, based
upon the number of persons requesting
to be heard.

A Department of the Interior official
will be designated to atthe
hearing. This will not be a judicial-type
hearing. Questions may be asked only
by those conducting the hearing. At the
conclusion of all initial oral statements,
each person who has made an oral
statement will be given the opportunity,
if he or she 80 desires, to make a
rebuttal statement. The rebuttal
statements will be given in the order in
which the initial statements were made
and will be subject to time limitations.

Anyone wishing to ask a question at
the hearing may submit the question, in
writing. to the presiding officer. The
presiding officer will determine whether
the question is relevant, and whether
time limitations permit it to be presented
for answer at the

A transcript of the will be
made. The entire record of the hearing,
including the t, will be retained
by the MMS and made available for
inspection in Room E104, Building 88,
Denver Federal Center, Lakewood,
.C:Amdo.h Mond?;&nq:mh(;:A

w .
copy of purchased
from the reporter.
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List of Subjects
30 CFR Port 202

Continental shelf, Government
contracts, Mineral royalties, Oil and gas
lands-mineral

ton, Publl
exploration, cnd

requiremants.
30 CFR Part 208

Continental shelf, Geothermal energy,
g;dtiu. C;!?Qmmmﬁm Public
e
lands-Minsral resources.

Dated: January 6, 1987,
Assistont Secretary, Land and Minerck
Monggement.
SUBCHAPTER A—ROYALTY
MARAGEMENT

Foraomm:mouthth u

preamble, the following amendments are

moudhhmd-hwmhmm
208,

PART 202=—{AMENDED)

30 CFR Part 202 is amended as follows:

1. The authority citation for Part 202 is
revised to read as follows:

Antherity: 23 USC. 308 o 90q: 23 USC.
3002 ot 90q.: 25 U.S.C. 2101 et 50q: 0 US.C.
181 ot 90q.: 30 U.S.C. 351 et 5eq: 30 US.C.
1001 et seq.; 30 US.C. 1701 et seq: 43 US.C.
1301 et 00q2 43 U.S.C. 1331 et seq and &
U.S.C. 1001 et seg.

2. The table of contents for Subpart D
is revised to read as follows:

Subpert D—Federal and indien Gee

3. The heading for Subpart D is
nvludtomd?:lfollm

Subpert D=Federal and indian Gas

4. Sections 202.150 and 202.131 of
Subpart D are revised to read as
follows:

§202.190 Royalty on gee.

thohnukoydtymbg.pddlnvdm
unless MMS requires payment in-kind.

All ‘sxoept ges unavoida
xo.%'l..a&' sx for &.mmm of, tﬁ’
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(2) For a lease which is partof a
unitized or communitized ares, the
volume of mynlo? free gas used off-lease
for the benefit of the lease shall be
limited to the volume which is equal to
the ratio of lease production to total
unitized or communitized area
production multiplied by the total
volume of gas used off-leass for the
benefit of the unitized or communitized
area.

{3) Where the terms of any lease are
inconsistent with this section, the lease
terms shall govern to the extent of that
inconsistancy.

{c) In those instances where the lessee
of any lease committed to a Federally
approved unitization or communitization
agreement does not actually take the
propartionate share of the ent
production attributable to its lease in
acoordance with the terms of the

agreament, that production is subject to
the royalty payment and
mqydulnmenu of m.anm;cﬂ ue ‘&Oﬁ
royalty purpoees of that on
be d:numlncd in t:.eeudmeo with ol;;r:ﬂ
208. In applying the requirements
ot 3 :iltpoclti ““o‘}"&l" pmdm:uln he
actu on on
shall be considered as controlling in
arriving at tho nlm for xoynlty

pumoou as if
of ﬂu ptoduction were the
leuu of the Federal or Indian lease.

§202.151 Royeity on processed ges.
‘J A royalty as wovldcd in the lease
d f‘nl onplnn produ mx::ldﬂi‘;.
an gas t cts
g:) the gas produced from a
lease lub]ect to this Part. The MMS
shall authorize a processing allowance
for the mamble. actual costs of
s produced from
Fedcnl und ln an leases.
allowances shall be determined in
accordance with Subpart D of Part 208
of this Title.
(b) A reasonable amount of residue
gas shall be allowed toynlty free for
o ration of thn plant, but no
allowance uhall or boosting
residue gu or othn cxpmm incidental
lo( ) N xoynl is due on residue
¢) No ty on gas or
any gas plant product resulting from
processing wf“ which is ninhchd intoa
reservolr within the same lease, unit
area, or communitized area, when the
reinjection is included in a plan of
developmaent or tions and the plan
has received or MMS for
onshore or offshore tions,
respectively, until time a3 they are
finally from the reservoir for
sale or use off-lease.
8. Section 202.152 is revised to read as
follows:

$-094999  0013(00X12-FEB-$7-11:34:37)

NIIMI Standards for reperting and
paying royeities on gas.
“L)(l)Gnvolmnumdmham

mdathcumdqruol
mtuumﬂon.cuvolmuhﬂh
reported in units of one thousand cublc
feat {mcf), and Btu heating value shall
be reported at a rate of Btu's per cubls
tandard pressure base of
14.73 pounds per square inch abeclute
(peia) and a standard temperature base
of 60 °F; provided, however, that for
OCS leases in the Gulf of Mexico, gas
volumes and Btu heating values shall be
reported at a standard pressure base of
15.028 mdnhndndﬂmt\m
base of 80 °F. Gas volumes
hsing il v e

ty purpoees, on the same wa

vapor saturated or unsaturated busis

by
Regulatory Commission (FERC)
ngulaﬁon.umthobuhwbodln
the leseee’s gas sales contract if the
sales are not subject to FERC regulation,
orthc bed basis does not result in
ct with FERC regulation.
(z)m&oqnmqmdm&oddmu
measurement as set forth in the lessee’s
contract shall be used for reporting
Howaver, the Btu value shall
g:mnmnd at least semiannually by

ncognlnd standard industry testing

(b)(l) Ruldu m and m plant
product volumes be reported
e

2 dioxide (CO»), ni
(NE).) helium (He), ln.d(rcd}m gas shall
bc using the same standards

ed in paragraph (a).
o3 be epoed ISR OB
8
gallons (231 cubic inches) at 80 °F.

(4) Sulfur (8) volumes shall be

reported in long tons (2,240 pounds).

PART 208—-{AMENDED)

30 CFR Part 208 is amended as follows:

1. The authority citation for Part 208 is
revised to read as follows:

Awthority: 25 US.C. 300 ot seq: 35 US.C.
300a ot 50q: 28 US.C. 2101 ot 20q: 30 USC.
181 ot 00q: 0 US.L. 351 ot 00q: 0 US.C.
1001 ot 90q.: 30 US.C. 1701 st 20q: 3 USC.
1301 ot seq.: 43 U.S.C. 1331 ot s0q.: and 43
U.8.C. 1801 ot 9eq.

2 The table of contents for Subpart D
is revised to read as follows:

Subpeart D—Fedetel and indien Gae
$ec.
208.150

W10 Dl

208152 Valustion standarde—unprocessed
ges.

F4701FMT..{16,02)..1-22-87

L

208153 Valuation standarde—processed

anu.: Determination of quentities and
for royalties.

u.l‘s‘l‘n::am comperison.
200136 Transportation allowances—

general,
208.187 Determination of transportation
ux.gmhom
200.1% mm

3. The hudlng for Subpart D is
revised to read as follows:

Subpeart D—Federal and Indian Gas

4. Sections 208.150, 208.151, and
200.152 are revised to read as follows:

$200.150 Purpoos anvd soope.

a) This is applizable to all

( ) "bm hﬂl and Indian
m-l and allotted) oil and gu leases
{except leases on the Osage Indian
Reservation).

(b) i the cpodﬁc provisions of
statute or treaty, or any oil and gas lease
subject to the requirements of this part,
are inconsistent with any regulation in
this part, then the lease, statute, t:r
treaty provision shall govern to the
extent of that inconsistency.

(c) All royalty payments made to
MMS ars subject to later audit and
adjustment.

(d) If BLM determines that gas was
avoidably lost or wasted from an
onshore ot gas was drained from
Sompensatoty reyeity o da, or MMS
com)| tory ty is due, or
determines that gas was avoidably lost
or wasted from an offshore lease, then
the value of the gas shall be determined
in accordance with this part.

(e) If a lessee receives compensation
through insurance coverage or other
arrangements for gas unavoidab loat.
royalties at the rate specified in
lease are to be paid on the amount of
compensation received.

§206.161 Definitions.
(a) Alaska Native Corporation means
Reg ::lh.m for:.og“
tions pursuant
.ﬂo Alaska Native Claims Settlement
&. ), 43 U.S.C. 1008, and
by virtue of the acquisition of
hnd pursuant to ANCSA, as amended
and supplemented, owns all or part of
the lessor's interest in a lease or is
entitled to distribution of a portion of
the revenues derived from a lease.
(b) Allowance means an authorized or
ted or -approved
dedncﬂon in datermining value for
ty purposes. “Processing
om means an allowance for the
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reasonable, actual costs incurred by the
lessee for processing gas, or an
accepted or -approved deduction for
costs of such processing.
“Transportation allowance™ means an
allowance for the reasonable, actual
costs incurred by the lesses for moving
unprocessed gas, residue gas, or gas
plant products to & point of sale or point
of delivery remote from the leass, unit
area, communitized area, or processing
plant or an MMS-accepted or -approved
deduction for costs of such
transportation, determined pursuant to
this subpart.

{c) Area means a geographic region at
least as large as the defined limits of an
oil and/or gaa field, in which oil and/or
gas lease products have similar quality
and economic characteristics.

(d) Arms-length contract means a
contract or agreement between
independent, nonaffiliated persons. For
purposes of this subpart, two persons
aru affiliated if one person controls, is
controlled by, or is under common
control with another person, or if one
Eenon owns an interest (regardless of

ow small), either directly or indirectly.
in another person.

{e) Audit means a review. conducted
in accord with generally accepted
accounting and auditing standards, of
royalty payment compliance activities of
lessees or other interest holders who
pay royalties, rents, or bonuses on
Federal and Indian leases. The term
audit includes, but is not limited to,
audit activities related to Federal leases
located within the boundaries of any
State which has entered into a
cooperative agreement with MMS under
the provisions of sections 202 or 205 of
the Federal Oil and Gas Royalty
Management Act of 1982 (30 U.S.C. 1732
or 1735), audit activities related to
leases located on Indian lands, and the
review and resolution of exceptions
processed by the official royalty and
production accounting systems
maintained by the MMS. Audits may
also be conducted in response to
irregularities identified by BLM or MMS,
BIA, or a State or Indian Tribe in the
performance of production verification.

() BIA means the Bureau of Indian
Aftairs of the Department of the Interior.

(g) BLM means the Bureau of Land
Management of the Department of the
Interior.

(h) Compression means the process of
raising the pressure of gas.

{i) Contract means any oral or written
agreement, including amendments or
revisions thereto, between two or more

persons and enforceable by law that
with due consideration creates an
obligation.

5-094999  0014(00X12-FEB-$7-1):35:00)

{}) Fleld means a geographic region
situated over one or more su ace
gas and/or ofl reservoirs en
at least the outermost boundaries of
gs and/or oll accumulations known to

within those reservolrs vertically
jected to the land surface. Onshore
elds are usually given names and their
gfﬂ:lual bgundnlu are often duign‘;tgl
and gas regulatory agencies in the
nytpocﬂn tates in wmh?ch the fields are
located. Quter Continental Shelf (OCS)
fields are named and their boundaries
are designated by MMS.

(k) Gas means any fluid, either
combustible or noncombustible, which
hydrocarbon or
{s extracted from a reservoir and which
has neither independent shape nor
volume, but tends to expand
indefinitely. It {2 a substance that exists
in a gaseous or rarefied state under
luns:rd temperature and pressure
conditions.

.(:L?a t products means separate
marketable el

823, excluding residue
(m) Gross ptoca:dc (f::?i‘.yd%l

payment purposes) means to
monies and other consideration paid to
an oil and gas lesses, ar monies and
other consideration to which such lessee
is entitled for the tion of
unprocessed gas, residue gas, or gas

lant Gross proceeds includes,

ut is not limited to, payments to the
lessee for certain urv:‘eu such as
compression, on,
measurement, or field guthering to
the extent that the lesses is obligated to
perform them at no cost to the Federal
Government or Indian lessor, and
payments for gas processing rights.
Gross as applied to gas also
includes: Payments or credits for
advanced prepaid reserve payments
subject to recoupment reduced
prices in later sales; advanced
exploration or development costs that
are subject to recoupment through
reduced prices in later sales; take-or-pay

bursements for

T ihe 3rovs proceeds acoraing
are gross a

to ag::'m even though the Federal or
Indian royalty interest may be exempt
from taxation.

{n) Indian allottse means any Indian
for whom land or an interestin land is
held in trust by the United States or who
holds title subject to Federal restriction
against alienation.

(o) Indian Tride means any Indian
Tribe, band, nation, pusblo, community,
ran , or other group of
Indians for any land o interest in

F4701.PMT...[16.82)...1-22-87

land is held by the United States in trust
or which is subject to Federsl restriction

against alienation.
contract, profit
t venture, or

Lecse
ol

t,

other agreement {ssued or approved by
the United States under a mineral
leasing law that authorizes exploration
for, development or extraction of, or
removal of lease cte—or the land
ares covered by that authorization,
whicheveris by the context.

(q) Lease means any
minerals attributable to, ting
from, or allocated to Outer Continental
luu: *

{r) Lessse means any to whom
the United States, an Tribe, or an
Indian allottee issues a lease, and any
parson who has assumed an obligation
tomahmdtyuothar:gmnh
mnhd:zothokm ctades all
persons hnmlnhtuthmu
as well as an operator or payor as
no interest in the lease but who has
assumed the royalty payment

responsibility.

(s) Like-quality lease products meens
leass which have similer
chemical, physical, and legal
characteristics.

(t) Marketable condition means lease
mcu which are sufficiently free from
tha mﬂu:&%:!h ted‘%; flon

t accep a

?cr under a sales contract typical
(o) Minisatn ropsl that

u) Mi) ty means
minimum amount of annual royalty that
tholomcmntpcglu specified in the
lease or in applicable leasing
regulations.

(v) Net-back method meens &
procedure for valuing unprocessed gas,
residue gas, or gas products at the lease,
e tansing plant when the Bra sa
proce ant when the o,

, o use has taken place
downstream from the lesse, unit area,
'io%mmunmnd a‘;u. or pl&nt.

¢ proosdure involves working
from the initial sales point, or first
alternate point which can be used for
value determination, to arrive at the
value at the point of settiement for

the
b e proos plast

Net output means the quantity of
nsi'gummdncbmphnt ot
that ummth;phn}godnm;u.
i e

o™
mpndmﬂond:ﬂndmumﬂdodl%
et s 005
means all submerged lands lying
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seaward and outside of the area of land
bensath navigable waters as defined in
section 2 of the Submerged Lands Act
(43 U.8.C. 1301} and of which the subsoll
and seabad appertain to the United
States and are subject to its jurisdiction
and control.

{2) Person means any individuag, firm,
corporation, association, partnership,
consortium, or joint venture,

{aa) Posted price means the price in
the field, net of all deductions, as
specified in a publicly available posted
price bulletin, that a buyer is to
pay for quantities of unprocessed gas,
residue gas, or gas plant products of
marketable quality, free of contaminants
not normally assoclated with such gas
or %u plant products.

(bb) Processing means any process
designed to remave elements or
eomp:w and
nonh ] from gas, inclu
absorption, & tion, or
Field processes
place on or near the lewse, as
natural pressure reduction, mechanical
separation, heating, cooling,
deﬁydnﬁon. and compression, are not
considered processing. The changing of
pressures and/or hmmm ina
reservoir are not consi processing.

(cc) Regidue gas means that
hydrocarbon gas consisting principally
of methane resulting from processing

gas.

(dd) Selling arrangement means a
unique level of subaccounting
by MMS’s Auditing and Financi
System {AFS).

(ee) Spot sales agreement means a
contract wherein a seller agrees to sell
to a buyer a specified amount of
unprocessed gas, residue gas, or gas
plant products ata s ed price over
a fixed period, usually of short duration,
which does not require a cancellation
notice to terminate, and which does not
contsin an obligation, nor imply an
intent, to continue in subsequent
periods.

{ff) Take-or-pay payment means any
payment received by the lessee under a
“take-or-pay” clause in its sales
contracts. Such clauses normally require
the purchaser to take or, failing tc take,
to pay for a minimum contracted volume
or ather measure of lease products.
Under such a clause, the ser
usually has the right to take leasa
products paid for (but undelivered) in
succeeding years.

(88) Warranty contract means a
egxdtract for the ul:.tilf n:l’:vgnmin the
producer agrees {o e ¢
amount of gas and the gas delivered in
satisfaction of this obligation may come
from fields or sources outside of the
designated fields. Shell Oil Co. v.

§-094999  0015(00X12-FEB-$7-11:33:09)

tion.

Federal Power Commission 531 F.ad
1324 at note 8 (5th Cir. 1878).

§ 200,152 Valuation standarde—
unprecessed; ges.
2){1) This section applies to the

valuation of gas that is not
and all gas thatis but is sold
or otherwise disposed of by the lessee
pursuant to an arm's-length contract
priot to Whare the lesses’s
ﬁmd d‘t.h: mﬁﬁw
t to procass the gas

exercises that right, or where the
lesses's contract for the sale of gas prior
to processing des for the value to
be datermined based upon a percentage
of the purchaser’s proceeds resul
from the gas, § 208153
R —

2) The valus,
g2s subject to this section m
value of gas determined pursuant to this
section less applicable transportation
allowances de pursuant to this

subpart.
(b}(1) The value of f“ which is sold
pursuant to an arm's-length contract
shall be the gross proceeds accruing, or
which could accrue, to the lessee. Prior
MMS approval of this value is not
nqummlothough itis subject to
monitoring, review, and/or audit. MMS
may direct a lessee to pay royalty upon
a different value if it determines that the
lessee's reported value is inconsistent
with the requirements of thess

nfu.htiom.

2) Notwithstan the provisions of
paragraph (b)(1) of this section, the
value of gas sold pursuant to a warranty
contract shall be determined by MMS
and due consideration will be given to
all valuation criteria specified in this
section.

{c) The value of gas subject to this
section which is not sold pursuant to an
arm's-l contract shall be the
reasonable value determined in
sccardance with the first applicable of
the following subsections:

(1) The proceeds accruing, or
which could accrue, to the lessee

ursuant to & sale under its non-arm's-
ength contract (or other disposition
rovided thet those proee srooaede aoe
provi t those gross are
equivalent to the lessee's groes proceeds
derived from, or paid under, comparable
arm’s-length contracts for purchases,
sales, or other dispositions of like-
quality gas in the same field or area. In
evaluating the comparability of arm's-
e SR

ese ons, ctors
shall be considered: Prios, time of
execution, duration, market or markets
served, terms, ty of gas, volume,
and such other factors as may be

FA70LFMT..{10,32)..1-22.87
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sppropriate to reflect the value of the

L

(2) The proceeds accruing, or

which oommo. to the lessee

t to a sale under its non-arm's-
ength contract (oe other tion
other th el
provided that those gross proceeds are
equivalent to the gross ds under
comparable arm's-! contracts
between other for purchages,
sales, o¢ other mm of like-

ality gas in the same field or area.
gmpmbmty shall be determined using
the um;h T&;ﬂﬁ)& o.f‘thhmucl.id in
paragraph (¢! on

(3) A value determined by
eoxull deration l:f&thugm lnlomu tion
relevant in va! ality gas,
including gross proceeds under arm's-
length contracts for like-quality gas in
other fislds oc areas, posted prices for
g§as, prices received in spot sales of gas,
other reliable public sources of price or
markst information, and other
information a2 to the particular lease
operation or affecting the saleability of
the gas; or

(4) A net-back method or any ather
reasonable method to determine value.

(d) Notwithatanding any other
Fragraph (] of i secon,
paragra on, if the
maximum price permitted by Federal
law at which gas may be sold is less
than the value determined pursuant to
this section, then the MMS shall accept
such maximum price as the value. This
limitation shall not apply to gas sold
pursuant to a warranty contract and
valued pursuant to paragraph (b){2) of
this section.

(e)(1} Whers the value is determined
pursuant to paragraph (c) of this section,
that value does not require prior
approval by MMS., However, the lessee

all retain all available data to support
its determination of value. Such data
shall be subject to monitoring, review,
and/or gudit by MMS. MMS may direct
a lesses to pay royalty at a different
value if it determines, upon review or
sudit, that the reported value is
inconsistent with the requirements of
the regulations.

(e)(2) A lesses shall notify MMS if it
has dchm!n( ed)nluc( ) ;xnwnt t:ecti
paragraph (c)(3) oe {c){4) of this on.
The notification shall be by letter to the
Associate Dirsctor for Royalty
Management or his designee. The letter
shall identify which valuation method is
being used and contain a brief
description of the procedure being used.

(£) 1 MMS determines that a lesses
has not dstermined value, the
lessee be Lable for the difference,
if any, between royalty payments made
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based upon the value it has use d and ihe
royal&puynmm that are due \ ased
upon the value established by M M8,

¢ lessee shall also be liable for
interest computed pursuant to 30 CFR
218.54. If the lessee is entitled t0 2
credit, MMS will provide instructions for
the taking of that credit.

(8) The lessee may request a value
determination from MMS. In that event,
the lessee shall propose to MMS what
the value should be, and the lessee may
use that value for royalty purposes until
MMS issues a value determination. The
lessee shall submit available data to
support its proposal. The MMS shall
expeditiously determine the value based
upon the lessee’s proposal and any
additional information MMS deems
necessary. That determination shall
remain effective for the period stated
therein. After MMS issues its
determination, the lesses shall make the
adjunmegt(l in ;&eordu:‘oc with

aragraph (f) of this section.

P (l:)sfﬂ‘otm&llanding any other
provision of this section, under no
circumstances shall the value, for
royalty purposes, be less than the gross
proceeds accruing, or which could
accrue, to the lessee for gas removed or
sold from the lease, less applicable
allowances determined pursuant to this
subpart.

(I} The lessee is required to place gas
in marketable condition at no cost to the
Federal Government or Indian lessor.
Where the value established pursuant to
this section is determined by a lessae's
gross proceeds, that value shall be
increased to the extent that the gross
proceeds have been reduced because
the purchaser, or any other person. is
providing certain services the cost of
which ordinarily is the responsibility of
the lessee 10 place the gas in marketabla
condition.

(i) Value shall be based on the
highest price a prudent operator can
receive under its contract. Absent
contract revision or amendment, if the
lessee fails to take proper or timely
action to receive prices or benefits to
which it is entitled, it must pay royalty
at a value based upon that obtainable
price or benefit. Contract revisions or
amendments shall be in writing and
signed by all parties to an arm's-length
contract, and may be retroactive, If the
lessee makes timely :‘rpllcnuon fora
price increase allowed under its
contract but the purchaser refuses, and
the lessee takes reasonable measures,
which are documented, to force
purchaser compliance, the lessee will
owc no additional royalties until monies
or consideration resulting from the price
increase are received. This paragraph
applies to price incremsnts only and

$-094999  0016(00X12-FEB-$7-11:35:06)

shall not be construed to permit a lesses
to avold its royalty payment obligation
in situations where a purchaser fails to
pay, in whole wh:mt«umutrot
gas removed or sold from a leass,

(k) Cartaln information submitted to

to support valuation

including transportation and/or

Erm uclrure by e Freedon of

Information Act, § U.8.C. 522. Any data
specified by the Act to be privil
confidential, or otherwise axempt, will
be maintained in a confidential manner
in accordance with applicable law and
regulations. All requests for information
about determinations made under this
part are to be submitted in accordance
with the Freedom of Information Act
regulation of the Department of the
Interior, 43 CFR Part 2.

8. Sections 200.153 through 208.158
are added to read as follows:

§208.153 Valuation standerde—
processed gee.
"S:)(l) This section applies to the

ation of all gas that is processed by
the lessee and any other gas not subject
to the valuation ons of § 208.152.
This section applies where the lessee’s
;:xlxlmct in 't.l\: mmadu&n Ilif the

t to process the gus and the lesses
exercises that right, and where the
lessee's contract for the sale of gas prior
to processing provides for the value to
be determined based upon a percentage
of the purchaser's proceeds resulting
) e walus for oyalty purpores. of

2 ¢ value, Ior 1o ses, 0

gas subject to this notro.ln shall be the
combined value of the residue gas and
all gas plant cts determined
pursuant to this section, less applicable
transportation and processing
lllgvnneu determined pursuant to this
su
(b%?ﬁ. The value of the residue
any gaa plant product which is sold
p::snu::t ut‘o an lm'l-len%li: m
. ¢ gross proceeds a or
which could accrue, to the lessee. Prior
MMS a; of this value is not
req slthough it is subject to
::dlot andi:" MMS
may direct a lessee to pay royalty upon
a different value if it determines that the
lessee's value is inconsistent
with the requiremunts of thess

ations.

Ez) Notwithstanding the provisions of
paragraph (b){1) of this section, the
gas sold pursuantto a
warranty contract shall be determined
by MMS and due consideration will be
given to all valuation criteria specified
in this section.

{c)} The value of residue gas or of any
gas plant product which is not sold

s Or

F4701.PMT...[16.32]...1-22-87

pursuant to ‘s-Jength contract
.h.nummu.mu:“
determined in acoordance with the first

1) The prooseds accruing, or
wl‘x!ghmﬁ?:am.mholmu ,
rmmtulmmdulummo-
ength contract (or other tion
other than by an arm's-l coutract),
provided that those gross are
squivalent to the lesses’s gross proceeds
darived from, or paid under, comparable
am’ contracts for purchases,
sales, or other dispositions of like-

owing factors
shall be considered: price, time of
execution, duration, market or markets
served, terms, quality of residue gas or
gas plant product, volume, and such
other factors as may be appropriate to
reflect the value of the residue gas or

gas plant product;

o a sale under its non-arm's-
ength contrect (or other tion
other mnmtz an arm's-
provi thoee gross proceeds
equivalent to the gr:;:&mmd: under
comparable arm's-l contracts
between other for purchases,
sales, or other mm of like-
residue gas or gas plant products
e same ant.

Comparability shall be determined using
the same criteria as edin

aragraph of this section;
p(s)Amx(}:mmmdby

rel dm‘: mmll.k.c-qnm uo:ldu
evant residue
ges or gas plant products, including
gross proceeds under arm's-length
contracts for ty residue gas or
gas plant products from other nearby
processing plants, posted prices for
residue gas or gas plant products, prices
received in spot nYu of residue gas or
gas plant other reliable public
sources of prioe or market tion,
and other information as to the

t products; or

{4) The use of a net-back method or
any other reasonable method to
d.mhndm ther

o anyo
pmwmdmsmﬁmlmn
maximum prios permitted by Federal
law at which any residue gas or ges

may be is less than

the determined pursuant to this
mmmmmn.mw
maximum price as the valus.
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limitation shall not apply to residue gae
sold pursuant to a warranty coatract
and valued pursuant to paragraph (b)(2)
of this section.

(e)(1) Yth the vpagn(c)u o;l:mttmlnad
pursuant to paragraph (¢ s section,
that value does not require a by
MMS, However, the lesses retain
all available data to support its
determination of value. Such data shall
be subject to review and/or audit by
MMS. may direct a lesses to pay
royalty at a different value if it
determinas upon review or audit that the
reported value is inconsistent with the
requirements of these tions.

(2) A lessee shall notify MMS if it has
e T
paragraph (c)(3) or (c)(4 on.
The notification shall be by letter to the
Associate Director for Royalty
Management or his designes. The letter
shall identify which valuation method is
T,

on .

(f) It MMS datermines that a lessee
has not determined value, the
lessee shall be lable for the difference,
if any, between ty ents made
based upon the value it has used and the
royalty payments that are due based

the value established by MMS.

¢ lessee shall aleo be liable for
interest computed pursuant to 30 CFR
218.54. If the lesses is entitled to a
credit, MMS will provide instructions for
the taking of that credit.

{8) The lessee may request a value
determination from MMS. In that event,
the lessee shall propose to MMS what
the value should be, and the lessee may
use that value for royalty
MMS issues its determination. The
lessee shall submit available data to
support its sal. The MMS shall
expedlu:ioixSy otemlnpoontllu v;luc based
upon the lessee’s pro, an
additional information MMS do::l’a
neouurg. That determination shall
remain eftective for the period stated
therein. After MMS issues its
determination, tha lessee shall make the
ldjmtme:t(n in flm.wordanco with
paragrap. o saction.

(h) Notwithstanding any other
provision of this section, under no

al Durmos bc?. than ‘tl?
royalty purposes, be lass ]
proceeds accruing, or which could
accrue, to the lessee for residue gas
and/or any gas plant products, less
applicable transportation and
processing allowances determined
pursuant to this

(i) The lessen ia to place
residue gas and gas plant cts in
marketable condition at no cost to the
Federal Government or indian lessor.
Where the value established pursuant to

$-094999  0017(01X12-FEB-17-11:36:08)

this section is determined by a lgue‘o

proceeds, that value
muodtothomuhuhm

whlch%nﬁb is the responatbility of
the lesses to place the residue gas or gas
plant product in marketable condition.
prlm Value d-:an be baﬁ;:d on t?;l highest

ce a prudent operator can ve
under its contract. Absent contract
Fele otk peopar oe tely aeion

to proper gt action to

receive prices or benafits to which itis
entitled, it must pay royalty at a value
based upon that obtainable price or
benefit. Contract revisions or
amendments shall be in wrlﬂn’ and
signed by all parties to an arm's-length
contract, and may be retroactive. If the
lessee makes cation for a
price increase under its
contract but the purchaser refuses, and
the lessee takes reasonable measures,
which are documented, to force

purchaser the lesses will
owe no additional ro

ties until monies

or consideration resulting from the price
increase are received. This paragraph
applies to price increments only and
shall ':i%tlbo construed to permit a l:i““
toa ts royalty payment obligation
in situations where a purchaser fails to
pay, in whole or in for a quantity of
residue gas or gas plant product.

(k) Cartain information submitted to
MMS to support valuation
including transportation and/ar

rocessing allowances, is exempted
disclosure by the Freedom of

Information Act, 5 US.C. 522 Any data
specified by the Act to be privileged,
confidential, or otherwise exempt, will
be maintained in a confidential manner
in accordance with applicable law and
regulations. All requests for information
about determinations made under this
part are to be submitted in accordance
with the Freedom of Information Act
regulation of the Department of the
Interior, 43 CFR Part 2.

§200.154 Ostermination of quantities and
qualities 10r compuiing royaities.

{a)(1) ties shall be ted on
the basis of the quanti anmtyof
unprocoucd&u:h table
w:ldmmt“ polntbo’tnin.{;lty
settlement approved or MMS
for onshare and offshore leases,
respectively.

{2) If the value of gas determined
pursuant to § 208.152 is based a
quantity and/or quality that is t
from the quantity ot quality at the
g;lntdmydtyunlcmn&un

BIM or MMS, that valoe

F470LFMT..{16,32)..1-22-87

adjusted for the differences in quantity
and/or quality.
(b)(2) For residue gas and gas plant
products, the Q\llnﬂx“buh g
computing royalties due {s the monthly
net output of the plant even th

residue gn and/or gas plant cts
may be in temporary storage.

{2) if the value of residue gas and/or
gas plant products determined pursuant
to § 208.158 is based a quantity
and/or quality of ndgc gas and/or gas
plant products that is different from that
which is attributable to a lease
determined in accordance with this
section, that value shall be adjusted for
the differences in quantity and/or
quality.

{c) The quantity of the residue gas and

plant cts attributable to a
f:‘m be determined according to
the following procedure:

(1) Whaen the net output of the

plant {s derived from gas
obtained only one lease, the
quantity of the residue gas and gas plant
products on which computations of
royalty are based is net output of the
plant.

(2) When the net output of a

plant is derived from gas
obuhml"f ndmdu than :lm leue.l the
quantity e gas and gas plant
products allocable to each lease shall be
determined by the lessee in accordance
with a gen accepted lease
allocation method.

(d)(1) No deductions may be made
from the royalty volume or royalty value
for actual or theoretical losses. Any
actual loss of unprocessad gas that may
be sustained prior to the point of royalty
settlement approved by BLM or MMS
will not be subject to royalty provided
that such loss is datermined to have
been unavoidable by BLM or MMS, aa
appropriate.

(2) Royalties are due on 100 percent of
the volume determined in accordance
with paragraphs (a) through (c) of this
section. There can be no reduction in
that determined volume for actual losses
after the quantity basis has been
determined or for theoretical losses that
are claimed to have taken placs.
Royaities are due on 100 percent of the
value of the unprocessed gas, residue
gas and/or gas plant cts as
provided in this Part, less applicable
’niom the value of thm b;'::”“dcuon

. e un| gus,
residue gas, and/or gas plant products
to compensate for a losses after the
?:umty basis has been determined or

theoretical losses that are claimed to

have taken place.
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§ 200.155  Aocounting for comparieon.
(a} Where the lessee, or a person to
whom the lesses has gus
pursuant to a non-arm‘s-length contract
ot no-contract situation, saes the
lessee's gus (including whare the
lessee’s arm's-length contract includes a
reservation of the right to process the
gas), and after processing the gas the
residue gas is not sold pursuant to an
arm‘s-length contract, the value, for
n}yally purposes, shall be the greater
u a—

{1) The value of the residue gas and
gas plant products resulting from
processing the gas determined pursuant
to § 208.153 (ad}umd for any approved
processing and/or transportation
allowances), plua the value of any
condensate recovered downstream of
the point of royalty settlement without
resorting to procesaing, or

{2) The value of the gas prior to
processing, determin
§ 2068.152.

{b) Notwithstanding the provisions of
paragraph (a) of this section, the
requirement for accounting for
comparison contained in the terms of
leases, particularly Indian leases, will
govern as provided in § 208.150(b).

§ 206.158 Traneportation allowances—
general

pursuant to

{a) Whers the value of gas has been
determined pursuant to § 200.182 or
§ 206.153 at a point remote from the
lease, MMS shall allow a deduction for
the reasonable actual costs incurred to
transport unprocessed gas, regsidue gas,
and gas plant products aleasstoa
sales point remote from the lease
including, if appropriate, transportation
from the lease to a gas processing plant
remote from the lease and from the plant
to a sales point remote from the plant.

{b)(1) The transportation allowance
shall not exceed 50 percent of the value
of the unprocessed gas, residue gas, or
gas plant product as determined
pursuant {o § 206.152 or § 206.153 and
shall be determined on a selling
arrangement basis.

{2) The MMS Director may approve an
allowance in excess of the limitation
contained in paragraph (b)(1) of this
section if the lesseq demonstrates that a
higher allowance is in the best interests
of the lessor. An application for
exception shall contain all relevant and
supporting data necessary for the
Director to make a determination. Under
nﬁ cim&motan‘?s shall the Dl?ctot
allow the royalty payment under any
selling arrangement to be reduced to
zero.

{c) Transportation costs must be
allocated among all Jease
produced and transported. However, no

§5-094999  0018001X12-FEB-87-11:3:11)

transportation deduction shall be
allowed fot'l’:mprodmthtmnot

19 W
{3)1 after & review and/or audit it is
3': : hnnp&.t:uon
0

by this subpart, then the
lesaee shall be liable for any additional
royalties, plus interest, determined in
accordance with 30 CFR § 218.34, or
shall be entitled to a credit, without
interest.

§208.157 Determination of tranaportation
allowances.

{a)(1) Arm's-length contrects. For
\ion costs incurred by a lesses
pursuant to an arm's-length contract, the
transportation allowancs shall be the
reasonable, actual costs incurred by the
lessee for transporting the
gas, residue gas and/or gas plant
product under that contract, subject to
monitoring, review, audit, and/or
ud{mhnent. Such allowances shall b
subject to the ons of paragraph
ot ropmed betore oot g
s not a may
deduct coets incurred under an arm's-
1 contract. However, before any
deduction may be taken, the leasee must
submit a completed page one of the
Form MMS-4295 the same month the
transportation allowance first is
reported on Form MMS-2014, Rm't of
Sales and Royalty Remittance. isa
one-tima filing effective for the entire
annual reporting period. The allowancs
will be denied for any uction month
for which a Form {snot
received prior to, or at the same time as,
the Form MMS-2014 for that month.

(2) The transportation allowance
detomin:ﬁl&numt to an arm's-length
contract ba effective for a reporting
reriod beginning the month that the
essee is first l:gmﬂnd to deducta
transportation allowance pursuant to
paragraph (2)(1) of this section and shall
continue for 12 months, or until the
applicable contract or rate terminates or
is modified or amended, whichever is
earlier. At that time, the lassee must
resubmit page one of Form MMB-4208 in
accordance with paragraph (c) of this
“fg?f,‘ s-length transportation

an arm'

contract includes more than ona lease
product in a guseous phase and the
transportation costs attributable to each
pusduct cannot be determined from the
contract, then the total transportation
costs shall be allocated in a congistent
and equitable manner to each of those

lease products in the same
on as the ratio of the volume of

in
phase. The MM will not give

F4701.FMT...[16,33)...1-22-87
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(5) Where the lessee’s payments for
tion under an arm’s-}

contract are not based on a dollar
the lessee shall convert whatever
consideration is paid to a dollar value
equivalent.

o)).Mn:lu thtll;mc
submit arm’ transportation
contracts and related documents,
Documents shall be submitted within a
reasonable time, as determinad by

{b)(1) Noa-arm's-length contract or no
contract. If a lessee has a non-erm's-
| contract or has no contract,
including thoes situations where the
lessee transportation services
for § the transportation allowance
will be based upon the lessee’s
reasonable, actual costs as determined
by this subpart. All tion

owances deducted anooam's
length or no-contract situation are
subject to future monitoring, review,
and/or andit. For non-arm's-length
contract or no-contract dmg:a. prior

deductions are reasonable and
allowable. The MMS direct a lessee
to adjust its allowanoce necessary
or

a] te

{2) A transportation allowance for
plmtmdmg'&&mhrm:ha
non-arm‘s-length contract or a no-
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contract situation shall be effective for a

re period the month
that the lessee first is authorized to
deduct a trans tion allowance and

shall continue for 12 months, or until the
non-arm’s-length contract terminates or
the no-contract transportation
terminates, whichever is earlier. The
lessee shall submit a completed page
one of Form MMS-4203 the same month
the tnmport;ﬂon allowance first is of
nsomd on Form MMS-2014,

es and Royal
one-time filing effective for the entire
annual reporting period. The allowance
will be denied for any production month
for which a Form MMS-4205 is not
received prior to, or at the same time as,
the Form MMS-2014 for that month. As
provided in § 208.157(c), at the end of
the 12-month period. or after the non-
arm’s-length contract or no-contract
transportation terminates, the lessee
shall submit a completed page one of
Form MMS-4293 containing the actual
costs for the previous reporting period. If
unprocessed gas, residue gas, or gas
plant product transportation is
continuing, the lessee shall include on
page one of Form MMS-4295 its
estimated costs for the next reporting

od.

(3) Folr ung:geucd gas, ndgue gas
or gas plant uct transportation
allowances authorized by this
paragraph, a lessee may deduct the
transportation allowance that it has
determined, subject to review and audit
by MMS.,

(4) For new transportation facilities,
the lessee's initial page one of Form
MMS-4295 shall include estimates of the
allowable costs for the applicable
period. Cost estimates shall be based
upon the most recently available
operations data for the tion
facility or, if such data are not available,
the lessee shall nse estimates based
upon industry data for similar
transportation systems.

(5) The trans tion allowance for
non-arm's-} or no-contract
situations be based upon the
lessee’s actual costs for transportation,
including operating and maintenance
expenses, overhead, [depreciation), and
a return on [undepreciated] capi
investment. The transportation
allowance shall be based upon actual
costs incurred during the 12-month

lﬂ()i‘), pertl:;d. ting

owable operating expenses
include: Operations supervision and

eering: operations labor; fuel;

utilities; materials; ad valorem property
taxes; rent; mﬁnm and any other
directly allocable and attributable
operating expense which the lessee can
document.

$-094999  001%01X12-FEB-$7-11:36:14)

{if) Allowable maintenance expenses
trm::'hﬂ um:mumn f
on sys ce O
ent; maintenance labor; and
other directly allocable and attributable
maintenance expenses which the lesses
) Dvernead directly atrfbutabl
e a e
and allocable to the operation and
eystem 1o aq allowatie eipense. Sate
tem is an allowa
ahd Federal Income taxes and
severance taxes and other fees,
including royalties, are not allowable

expensas.
Alternative 1
{iv) To compute depreciation, the

lessee may slect to use either a straight-
line depreciation method or a unit of

on method based on the life of
«m! t or the life of the resarves
\ the transportation system
services. Aflter an election is made, the
lessee may not change methods without
MMS approval. A change in ownership
ofa tion system shall not alter
the depreciation schedule established by
the original er/lessee for
P of the calculation.
With or without & change in ownership
a transportation system shall be
depreciated only once. Equipment shall
not be depreciated below a reasonable
salvage value.

Altemative 2

(tv) MMS ghall allow as a cost an
amount equal to the {nitial capital
investment in the transportation system
multiplied by a rate po{ (r;;urﬁ dnmed
pursuant to paragra] 5)(v)
section. No allowance Ah&l be provided
for depreciation.

(v) The rate of return on
L\:ndepndatcd] capital investment shall

the Moody A=a corporats bond rate
as published by Moody’s Investors
Service, Inc. in Moody's Bond Record on
the first business day of the reporting
period for which the allowance is
applicable. This rate will be effective
d the entire re; period. The
rate shall be redetermined at the

begi:ilnc of each subsequent reporting

peri

(6) The deduction for transportation
costs shall be determined based upon
the lessee's cost of transporting each
lease product through each
transportation system. Where more than
Fansportes then the taal Pt

en the to
tion costs shall be allocated in

a consistent and equitable manner to
each of those lease products in the same
pro pmod‘:au(itg.cl:dt:::f the volumc)of
ea ot water vapor) to
the volums of all lease products in the
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gaseous phase. The MMS will not give

an allowanca for alease

product which is not royalty-bearin,
Whmbothmmmduq&ld

are '}
same transportation the less2e
shall propose a cost allocation
proetdm‘h to MMS.u .'lll‘ho lessee may use

¢ transportation allowance
o alll:e: pro:d‘:? lt.til
proposed tion un
MMS issues its determination on the
acceptability of the cost allocation. The
lessee shall mfll “:vdlab.lle data lo‘l
support its ¢ initial propos
must be mhml\;ad w}tfl}n!n Iz:;lcr]t 00 days
after effective date o e] or
within 60 days after the lessee begins
g::;l transportation, whlch:ver is htc;d
ess MMS a alonger ).

The MMS shal'sh en doter::l:::d lnﬂ
transportation aliowance upon
the lessee's proposal and any additional
information MMS deems necessary. If
the allowance determined by MMS iz
different from the proposed allowance,
the lessee shall be required to pay any
additional royalty, plus interest, or shall
be entitled to a b; wlthoutthi:t‘erut.

(8) t:ﬁmﬂ MMS, the lessee
shall :':Qt data used by the lessee
to &npm its Form MMS-4288,
in estimates and actuals. The
data be provided within a
reasonable tu-lod of time, as
datermined by MMS.

{c)(1) Reporting requirements. After
the initial reporting period, for
succeeding reporting periods, lessees
shall submit page one of Form MMS-
4295 on an annual basis. Form MMS-
4295 must be received by MMS within
90 days after the end of the previous
reporting period unless MMS approves a
longer period. If one of Form MMS-
4295 is not received timely, then the
allowance requested will not be
effective until the first day of the month
in which the Form MMBS-4298 is
received, and will be applicable only to
any Form MM8-2014, Report of Sales
and Royalty Remittance, received after
that date. The lessee will be required to
refund, with interest, any unauthorized
allowance which it has taken.

(2) Each individual tion
allowance must be asa
saparate line on the Report of Sales and
Ro(y)nlty Remittance, :m mdsmﬂc.

3) MMS may estal repo
dates for individual leases different from
those specified in this subpart in order
to provide more effective
a;lminhmﬁon.hlfh:km vdll.lﬂl;c8 no:ﬂozd
of any change repo peniod.

(d)(1) Adjustments. If the actual

tion allowance is less than the
amount the lesses has estimated and
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dnrlnvh rcpatln. the
lum shall n period:

additional royaluu due phn terest
computed pursuant to 30 CFR 218.34,
retroactive to the first month the lesses
is authorized to deduct a transportation
allowance. If the actual transportation
allowance is greater than the amount
lhe leuu hu estimated and taken

nﬁ. period, the lessee
lhll entitled toa mdlt without
in(et)t;_t. s porting

(2) For lessees trans;
production from onshore Federal and
Indian leases, the lessee must submit a
corrected Form MMS-2014, together
with any t, in accordance with
inatructions by MMS to reflect actual
costs.

{3) For lessees transporting
production from leases on the OCS, if
the lessee's estimated costs were more
than the actual costs, the lessee must
submit a corrected Form MMS-2014,
together with its payment, in accordance
with instructions provided by MMS to
reflect actual coets. If the lessee's
estimated costs were less than its actual
costs, the lessee must submit a written
request for refund in accordance with
section 10 of the Outer Continental Shelf
Lands Act, as amended, 43 US.C.
1339(:& thstanding th

{e} Notwithstan any other
provisions of this subpart, no cost shall
be allowed for unprocessed gas, residue
gas or gas plant product tion
which nmsl from payments for actual
ar theoretical losses.

(f) Other transportation cost
determinations. The provisions of this
section shall apply to determine
transportation costs when establishing
value using a net back valuation

procedure oc any other procedure that
requlru deduction of transportation
costs.

§206.158 Processing allowances—
general.
(2) When the value of ges is

determined pursuant to § 208.153, a
deduction shall be allowed for the

reasonable actual costs of processing.

(b) P&:oe costs must bcAnlloccted
among the gas plant products.
separate sllowance must be
determined for each gas plant product
and prooeulng plant relati p. NGL's
shall be considered as one product.

{c)(1) The processing allowance shall
not exceed 06% t of the value of
each of the gas plant products as
detom‘i,ni;d glununnt to § 200.189, less
any applicable transportation
allowances determined pursuant to
“ul m&lxm 208.157. Whmfwho are
multiple arrangements for any
individual gas plant product, the

S-054999  0020(01)(12-FEB-17-11:36:17)

transportation allowancs reduoed
values (values at the tailgete of the

for each t shall
gl:.nt) each selling arrangemen

LTI

the residue gas. Where there is no

NMS appoovas an appeopriot et plaat
a an

prodg:r E:Nt whlm ullow'l:\.u

(a The Dlnctorm 4y approve
awance in excess of the limitation
eonhlnedln {cX1) of this
section if the tes thata
mmauuwhmu
of the lesson. An application for
cxupﬁons::amhhmm:nund
supporting necessary

Director to make a determination. Under
noclm&munmohan‘liﬂ::m
permit the processing
uplantpmdncuonmcdthonlu:lx
cuchpxodnct ohm!mdpumanno

§ 208.153, less any applicable
transportation allowance determined
pwmn\to!!mumdmw
( No processing cost deduction shall

functions are performed off the lease or

cupmmmhnt.m.nh

no processing cost ézd.:cﬁon shall bo
allowed for such costs unless the acid
gases removed are further processed
%};:5‘{.&&:‘3523&“&‘2’%‘%?
determined in accordance with this

(o; If MMS determines that a lessee
has determined a
allowance authorized by this subpart,

then the lessee shall be liable for any
additional royalties, plus intsrest,

determined in a with 30 CFR
218.54, or shall be entitled to a credit,
without interest.
§200.150 Delarmination of processing
SROwances.

{a}{1) Arm»-Length contracts.

processing
reasonable actual costs incurred by the
lessee for the gar under that
contract, subject to monitor
and/or m:it and ndtuu:tmnt. or MMS
spproval is not required t afore a lesses
may deduct costs incurso under an
arm's-length contrect. However, before
any deduction may be taken, the lessee
mutmhnlumphhdpmmof

F4701.FMT...{16,32}...1-22-87
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allowanoce first is reported on
Fore DB 3074, Repoct of Bales and
R Remittance. is a one-time
filing foe the entire
period. The allowance will be for
month for which a form
00 is not recetved prioe to, or at
the same time as, the Form MMS-201¢
for that mouth.

(z)mm-nmm
W&hmmn—l«&
oontract be effective for a reporting

m the month that the
nwmmm a
m(ma&ammm
continue for 12 months, or until the
applicable contract terminates or is
modified or amended, whichever {s
earlier. At that time, the lessee must
resubmit page one of Form MMS-4100 in
accordance with paragraph (c) of this

o
(3) mmwm

t and if the
?'u‘&?“‘“mummmm
termined from the contract, then

mmhuchmﬂmt

accordance with the contract. The MMS
will not grant an allowance for
processing lease products which are not

eog‘t)nctmhdu:au more m one gas
plant product and the processing costs

attributable to each product cannot be
defermined from the contract, the lessee

MMS. The lesses may use its
sllocation until issues
its determination. The loesee shall
submit all available data to support its
proposal. The initial must be
submitted by [insert 80 after
effective daboffinalmle or within 80
dmuﬁertln uaubq!mth.

Mhls:{dl the

additional royalties,
m ot shall be entitled to a refund,
without interest.
(5) Whare the lessee’s payments for



contract situations, MMS approval of
processing allowances is not required.
All processing allowances deducted
under a non-arm's-length or no-contrect
situation are subject to future review
and audit. The MMS will review and/or
audit the allowance deductions to
ensure that deductions are ressonable
and allowable. The MMS may direct a
lessee to adjust its allowance when

necessary or appropriate.

length contract or a no-contract
situation shall be sffective fora

ot the osses et suocsed o

deducta allowance and shail
continue for 12 months, or until the non-
arm's-length contract or the no-contract
processing terminates, whichever is
aarlier. The lessee shall submita
completed Form MMS-4100 the same
month the processing allowanoe first {a
reported on Form MMS-3014, This is a
one-time filing, effective for the entire
?m period. The lllowane:h wf:l'l be
any production mon
which a Form MMS-4100 is not recsived
priot to, or at the same tima as, the Form
MMS-2014 for that month. As
in § 208.130(c), at the end of the 12-
moath period, or after the non-arm's-
length contract ce no-contract
terminates, the lessee shall
submit a MMS-4100 completed in
its entirety with accompanying
schedules containing the actual costs for
processing 1 cuntabi. the leseas shall
oo
include on Form MMS-4100 its
estimated costs for the next reporting
period. plants, the
(3) For new te,
lessee's initial Form 00 shall
procesaing coat for the sPoabls
co8
period. Coat eatimates be based
upon the most recently a
operations data for the plant,
ot if such data are not available,
lessee shall use estimatse based upon
sdumy data for similar processing
ants,

-3-094999  OO2IMU(12-FED-87-11:36:20)

owance
upon actual costs incurred during the 12-
Allowable opera!

ad

tions Jabor: fuek
ad valorema

nmt!u:m
ost and any ©

taxes; rent
and attribatable
document.

lesses can

Ovethead
and allocable to the operation and
maintenance of the processing plant is
&n allowable expense. State and Federal
income taxes and severance taxes,

taken.
Each individual
oy by o mes
on o8
separe egort of Sales

of any change in their reporting period.

du'h‘th
shall be en! to a credit without

(2) For lessess on
from onshore and leases,
the lessee must submit a cotrected Form

pravided by MMS, to reflect actual

coats.

(3) For lessess processing production
from OCS leases, if the lessee's
estimated costs were more than the
actual coats, the lessee must submit a
corrected Form MMS-2014, together
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with its payment, in accordance with
instructions provided by MMS, to reflect
actual costs. If the lessee’s estimated
costs were less than its actual costs, the
lessee must submit a written request for
refund in accordance with section 10 of
the Outer Continental Shelf Lands Act,
as amended, 43 US.C. 1339(a)

(e) Other processing cost N
The provision of this section shall apply
to determine processing coats when
cstablishing value using a net-back
procedure or any other procedure that
requires deductiun of costs.
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