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Washington, DC  20420	April 29, 2003



Veterans Benefits Manual M21-1, Part VI, “Rating Board Procedures,” is changed as follows:



Pages 7-III-1 through 7-III-2:  Remove these pages and substitute pages 7-III-1 through  7-III-2, attached.



Paragraph 7.13c. has been revised.  The link to 3.09b. is incorrect, and should instead refer to 3.06c. and 3.10g.



By Direction of the Under Secretary for Benefits









Ronald J. Henke,  Director

Compensation and Pension Service



Distribution:     RPC:   2068 

FD:                  EX:      ASO and AR (included in RPC 2068) 
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SUBCHAPTER III.  UNEMPLOYABILITY DETERMINATIONS IN PENSION CASES



7.13  REQUIREMENTS



If the veteran is 



age 65 or older; 

a patient in a nursing home for long-term care because of disability; or 

disabled, as determined by the Commissioner of Social Security for purposes of any benefits 

    administered by the Commissioner (Social Security disability insurance or Supplemental Security Income), then he or she will be presumed to be permanently and totally disabled for pension   purposes.  (Claimants age 62-65 only must provide a copy of the letter awarding Social Security disability.  This is considered an interim procedure until such time VA can acquire the disability evidence through SHARE.)  See also Part III, 5.19.



In all the above instances the award should be annotated with the appropriate reason for granting pension.  Otherwise, a veteran must be shown by rating to:



meet the disability percentage requirements set forth in 38 CFR 4.17 or have an extra-schedular evaluation approved under 38 CFR 3.321(b)(2); and 

be unable to secure and follow a substantially gainful occupation by reason of disabilities which are likely to be permanent.  The veteran must be either unemployed or marginally employed.  It must be kept in mind that "unemployed" is not synonymous with and does not necessarily mean "unemployable."  However, the greater the disability, the less the need of other evidence of unemployability.  In these instances a rating is required.



	a.  Percentage Requirements Before December 16, 1991.  The "Omnibus Budget Reconciliation Act of 1990," Public Law 101-508, Section 8002, eliminated the statutory presumption of permanent and total disability for pension at age 65 for all claims filed after October 31, 1990.  This statutory presumption has since been restored effective September 17, 2001 by Public Law 107-103.  Title 38 CFR 4.17 was also revised to require for all veterans, regardless of age, a single disability rated 60 percent or a combined evaluation of 70 percent, with one disability ratable at 40 percent or higher.  These rating requirements are effective for all claims filed after December 15, 1991. After September 17, 2001 these percentages apply only to veterans under age 65.  For claims filed after October 31, 1990, and before December 16, 1991, the percentage disability requirements are 60 percent for one or more disabilities for veterans age 55 through 59 and 50 percent for veterans who were at least age 60. 



	b.  Entitlement Interrupted.  If pension has been terminated previously due to the veteran's wage income having exceeded marginal employment, the pension claim must be rated using the rating criteria in effect at the time the claim is reopened.  In all other cases, no new rating is required.  (See the poverty threshold as defined in Addendum A - Poverty Threshold—see the VBA website at http://vbaw.vba.va.gov/bl/21/Publicat/Manuals/Part6/povlvl.htm.)

	

	c.  38 CFR 3.321(b)(2).  Consider entitlement under 38 CFR 3.321(b)(2) in all cases in which the veteran does not meet the schedular requirements for pension.  The rating must state that consideration was given and, if denied, must indicate the reason.  The letter informing the veteran of the pension denial must also inform him or her of the reason pension was not granted under that provision.  (See par. 3.06c. and 3.10g.)



	d.  Retroactive Entitlement.  If entitlement to pension is established from a date subsequent to the date of claim, consider whether retroactive entitlement may be established under 38 CFR 3.321(b)(2).  If retroactive entitlement under 38 CFR 3.321(b)(2) is not in order, provide an explanation in the reasons and bases section of the rating.
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7.14  UNEMPLOYABILITY



	a.	Ability To Secure Employment.  Unemployability is established if the evidence shows inability to secure and retain substantially gainful employment by reason of disability as well as related factors.  Substantially gainful employment is employment which is ordinarily followed by the nondisabled to earn their livelihood with earnings common to the particular occupation in the community where the veteran resides.  "To secure employment" involves the consideration of the attempts made by the veteran to obtain work of the type the veteran is capable of performing in the area of residence.  The kind and sufficiency of evidence needed to establish reasonable efforts to secure employment will vary with the facts of the individual case.  In many instances, the veteran's unsupported statement will suffice if it is consistent with the other facts of the case including such considerations as a good work record.  In others, evidence will be required from past and prospective employers.  In this respect, bear in mind some employers may be reluctant to say they have refused to hire an individual because of age, or age and disability combined.



	b.  Ability To Retain Employment.  The "ability to retain employment" once it is secured is a necessary element of employability and envisages sustained performance as contrasted with temporary or sporadic work.



	c.  Employment in Household Duties.  A veteran whose sole employment consists of performance of household duties may qualify as unemployable if the veteran is no longer able to perform the principal household duties without substantial help.



	d.  Nonprogression of Disability.  The fact that the veteran's records show that, prior to discontinuance of employment, there was full-time work with about the same degree of disability as presently exists is not in itself a proper basis for holding the veteran employable.  Moderate progression of disabling conditions considered with advancing age may compel termination of employment by a person who had been working despite disability.



	e.  Mandatory Retirement.  Do not use the forced discontinuance of work upon reaching mandatory retirement age (or optional retirement in many cases) as the sole reason for regarding the veteran to be unemployable.  Rather, the determinative factors are whether the veteran's disability and age prevent the veteran from obtaining another position.  Steady employment over a long period is ordinarily an indication of the veteran's desire to work.



	f.  Character and Behavior Disorders.  A permanent total disability pension rating may be authorized for a congenital, developmental, hereditary or familial condition.  If a veteran has one of these conditions that is less than totally disabling, the veteran may still be unemployable on account of such a disability and a finding of unemployability would be in order.



	g.  Unemployment Resulting From Offenses Against Society.  If a personality disorder is manifested by behavior offensive to society and the offense against society results in imprisonment or custodial care, it is this offense, rather than the individual's disability, which removes the individual from the labor market.  There is no basis for a finding of unemployability.  This would apply, for example, if a veteran with a disability of sociopathic personality disturbance with sexual deviation is committed for acts of a criminal sexual psychopath.  The reason for unemployment is the removal of the individual from a work-possible environment for an offense against society, rather than because of disability.



	h.  Unemployability Decisions.  Both the degree of disability and the veteran's age are determinative factors as to unemployability.  Consider age, education, occupational background and other related factors in pension claims.  If basic eligibility is present, do not hesitate to apply 38 CFR 3.321(b)(2) if disability percentage standards are not met.



	(1)  Exercise restraint in discontinuing eligibility to pension benefits by reason of regained employability to newly employed veterans already on the rolls.  Income limitations are adequate to control both Improved 
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