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Section A.  Misuse, Negligence, and Reissuance Issues

 PRIVATE INFOTYPE="OTHER" Overview
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	In this Section
	This section contains the following topics:
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1.  Overview of Misuse Issues

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on misuse laws pertaining to the Department of Veterans Affairs’ Fiduciary Program, and defines misuse .  


	Change Date
	July 13, 2005


	a.  Background
	Historically, VA has appointed and supervised fiduciaries to ensure the needs and welfare of its’ incompetent beneficiaries were protected.  When a fiduciary misused funds belonging to an incompetent beneficiary, the beneficiary could be made whole only 

· through court action if the fiduciary was court appointed, or

· actions by the Office of the Inspector General (OIG).  


	38 U.S.C. 6106 sets out specific requirements for dealing with instances of alleged or suspected misuse of a beneficiary’s VA benefits by a fiduciary appointed or recognized by VA.  Section 6107 further imposed penalties on the Department of Veterans Affairs when the VA is negligent in the appointment of or monitoring of that fiduciary.  


	These new requirements became effective with any misuse determinations made on or after the effective date of the legislation, December 10, 2004, regardless of when the misuse occurred.  The date of the actual misuse is immaterial for purposes of this law.


	b.  Definition: Misuse
	38 U.S.C. 6106(b) defines misuse of benefits by a fiduciary as any case in which the fiduciary receives payment under any of the laws administered by the Secretary, for the use and benefit of a beneficiary and uses such payment, or any part thereof, for a use other than for the use and benefit of such beneficiary or that beneficiary’s dependents.


	Note:  Misuse, as defined, is generally intentional and involves the diversion of funds for the use of anyone other than the beneficiary and/or his or her VA recognized dependents.


Continued on next page

1.  Overview of Misuse Issues, Continued

	c.  Misuse vs. Improper Use
	Misuse must be differentiated from improper use.  Improper use of benefits results when a fiduciary makes an unwise expenditure of benefits in a manner that is not in the beneficiary’s best interest.  It is generally a result of poor judgment.  It is usually not considered misuse if the beneficiary benefits from the expenditure.

The following examples illustrate the distinction between misuse and improper use:

· A fiduciary purchases a resort home, using estate funds.  The beneficiary is bedridden and unable to utilize the property.  So long as the property is properly titled as an asset of the beneficiary’s estate, this would be considered improper use.  As the property remains an asset of the incompetent’s estate, the purchase does not necessarily constitute misuse.  

· In the same scenario as above, the fiduciary purchases the property with estate funds and titles it in his or her own name.  The property is no longer an asset of the incompetent’s estate.  The purchase now constitutes misuse, as the beneficiary has been deprived of the funds and/or any benefit from those funds.


	Note:  Repeated instances of inappropriate use of VA benefits reflect a general disregard for the beneficiary’s funds.  Multiple instances of inappropriate use of funds may be classified as a misuse of funds.  


	d.  Expenditures Not Typically Considered Misuse
	Specific expenditures not typically considered to represent a misuse of funds are:

· Fiduciary commissions

· Attorney fees

· Court costs


Continued on next page

1.  Overview of Misuse Issues, Continued

	d.  Expenditures Not Typically Considered Misuse (continued)
	These expenses must, however, be reviewed for appropriateness as circumstances may result in a misuse finding.  Examples of such circumstances follow:

· A federal fiduciary charges commissions that were either not approved or exceed the amount approved and refuses to refund the excess amount upon demand.

· A court appointed fiduciary charges commissions that exceed the amount authorized by court order.

· An attorney charges fees in excess of those authorized by court order.

Additionally, while commissions may have been properly authorized, they may be forfeited if they are for a period of time in which misuse occurred.


	e.  Timeliness Restrictions
	Specific actions must be taken on misuse allegations within 120 days.  It is essential that all phases of the misuse investigation and determination process be completed on a priority basis.  The following time limitations must be strictly enforced:


	If the action involves …
	The task must be completed within …

	Initial review of misuse allegation
	14 days of receipt of the allegation, or identification by VA of potential misuse. 

	A misuse investigation 
	45 days of assignment for investigation, regardless of the number of employees or contacts involved.

	A misuse determination
	30 days of receipt of the completed investigation report.

	A misuse reconsideration determination
	30 days of receipt of the reconsideration request.


	References:  For more information on 

· review of misuse allegations, see M21-1MR, Part XI, 5.B
· misuse investigations, see M21-1MR, Part XI, 5.C, or

· misuse determinations and reconsiderations, see M21-1MR, Part XI, 5.D.


2.  Responsibilities for Misuse Actions

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on guidelines for assigning responsibility for misuse actions within the Fiduciary Activity.


	Change Date
	July 13, 2005


	a.  Misuse Allegations
	Misuse allegations will be reviewed and assigned for investigation by the VSCM, or designee, not lower than the supervisor of the Fiduciary Activity.


	b.  Misuse Investigation
	Misuse investigations will generally be conducted by Field Examiners, but may also involve other Fiduciary Activity staff.  Care should be taken in assigning these investigations to ensure impartiality of the investigator.  


	Investigations should generally not be conducted by the same Field Examiner who appointed the fiduciary.  This is particularly important in situations involving a multiple fiduciary.  When the majority of cases were assigned to that fiduciary by the same FE, consideration should be given to assigning investigations of potential misuse of funds to an alternate individual.


	Stations having a limited number of FEs should consider options such as having the supervisor of the Fiduciary Activity conduct the investigation, or partnering with a neighboring station.


	In any instance, the investigation must be made by an individual with sufficient program knowledge to enable a thorough investigation.
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2.  Responsibilities for Misuse Actions, Continued

	c.  Misuse Determinations
	Misuse determinations will be made by the supervisor of the Fiduciary Activity and approved by the VSCM.  Any decision that finds actual misuse must also have concurrence of the station director.


	d.  Misuse Reconsiderations
	Misuse reconsideration determinations will be made by the VSCM and approved by the station director.


	e.  Referrals to Office of Inspector General
	Referrals to the Office of the Inspector General will be made by the station director, through the VSCM.


	f.  Reporting
	The Fiduciary Activity is responsible for the accuracy of data in FBS for inclusion in the VBA Annual Benefits Report to Congress.


3.  Coordination with Other VA Elements

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on other VA elements involved with implementation of misuse laws.


	Change Date
	July 13, 2005


	a.  General
	Implementation of misuse procedures requires coordination with other VA elements.  It is essential that Fiduciary Activity work closely with these elements to ensure cases are manage expeditiously.


	b.  RO Fiscal Activity
	Each VSCM should coordinate local procedures for control of cases involving misuse of funds by a fiduciary.


	Fiduciary personnel must notify the RO Fiscal Activity when a misuse determination has been made and a fiduciary has been instructed to return funds to the Department of Veterans Affairs.  This notification should be by copy of the misuse notification letter sent to the fiduciary.


	Upon receipt of funds returned under this provision, Fiscal Activity will coordinate disposition of those funds with the Fiduciary Activity.


	If funds have …
	Fiduciary Activity will instruct Fiscal Activity to …

	been reissued
	to return recouped funds to the current appropriation. 

	not been reissued
	remit recouped funds to the successor fiduciary.


	c.  Regional Counsel
	When misuse is found, the Fiduciary Activity will request Regional Counsel assistance when a misuse determination involves a court-appointed fiduciary.  


	d.  Office of Inspector General
	When misuse is found, the Fiduciary Activity will refer misuse determinations to the Office of Inspector General (OIG).  


	Reference:  For more information on policies for referrals to OIG, see M21-1MR, Part XI, 5.F.18.


4.  Summary of Misuse Allegation Process 

	Introduction
	This topic provides a general overview of the necessary steps to addressing an allegation of misuse.


	Change Date
	July 13, 2005


	a.  General Requirements
	Each allegation of misuse must be

· reviewed for merit

· investigated when merit is found

· resolved by an official misuse determination (or reconsideration determination when requested and supported by additional facts).

Decisions not to investigate must be documented by memorandum.


	Determinations finding actual misuse must be

· referred to Regional Counsel if they involve a court appointed fiduciary

· referred to the Office of Inspector General (OIG), and

· reported to the Fiduciary Program Staff, VACO, by copy of decision.


	Cases involving negligence on the part of the Department of Veterans Affairs require reissuance of misused benefits.


	All negligence determinations will be made by VA Central Office, Fiduciary Program Staff.


5.  Reporting

 PRIVATE INFOTYPE="OTHER" 
	Introduction
	This topic contains information on specific reporting requirements pertaining to issues involving misuse of funds by a VA recognized fiduciary.


	Change Date
	July 13, 2005


	a.  Annual Report to Congress
	38 U.S.C. 5510 requires specific statistical information pertaining to misuse of funds by a VA recognized fiduciary be included in the Annual Benefits Report of the Veterans Benefits Administration.  


	Reference:  For detailed information regarding required information, and reporting procedures, for the VBA Annual Benefits Report, see M21-1MR, Part XI, 4.B.9.
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