© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

I N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - -4 - - - - - X
CAROL M BROMER, ADM NI STRATOR

OF THE ENVI RONVENTAL PROTECTI ON:

ACGENCY, ET AL.,

Petitioners,
V. : No. 99-1257

AVMERI CAN TRUCKI NG ASSOCI ATI ONS,

I NC., ET AL.

Washi ngton, D.C.
Tuesday, Novenber 7, 2000
The above-entitled matter came on for oral
argunment before the Suprene Court of the United

States at 10:14 a.m

APPEARANCES:

GCENERAL SETH P. WAXMAN, ESQ , Solicitor General
Depart ment of Justice, Washington, D.C.; on
behal f of the Petitioners.

EDWARD W WARREN, ESQ , Washington, D.C.; on behal f
of the Respondents.

JUDI TH L. FRENCH, ESQ , Assistant Attorney General,
Col unbus, Chio; on behalf of the Respondents.



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

CONTENTS

ORAL ARGUMENT OF
CENERAL SETH P. WAXMAN, ESQ

On behal f of the Petitioner
ORAL ARGUMENT OF
EDWARD W WARREN, ESQ.

On behal f of the Respondents
ORAL ARGUMENT OF
JUDI TH L. FRENCH

On behal f of the Respondents
REBUTTAL ARGUVMENT OF
CENERAL SETH P. WAXMAN, ESQ

On behal f of the Petitioners

PAGE

20

36

45



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

PROCEEDI NGS
(10: 14 a.m)

CHI EF JUSTI CE RENQUI ST: W'l | hear argunent now
on No. 99-1257, Carol M Browner vs. Anerican Trucking
Associ ati ons.

General Waxman.

ORAL ARGUMENT OF GENERAL SETH P. WAXMAN

ON BEHALF OF THE PETI TI ONERS

MR, WAXMAN: M. Chief Justice, and may it
pl ease the Court:

There are two principal issues in this first
case and, with the Court's |leave, I'l|l address each in
turn. First, the Cean Air Act does not violate the
nondel egati on doctri ne.

The Act prescribes the followi ng: EPA nust set
national anmbient air quality standards for a limted set
of ubiquitous pollutants. The standards nmust be requisite
to protect public health with an adequate margi n of
safety. They nust be based on criteria that reflect the
| atest scientific know edge about the identifiable effects
of the pollutant in the anbient air, and the adm ni strator
must consult an independent body of scientific experts and
expl ain any significant departure fromits
reconmendat i ons.

For 30 years, successive adm nistrators have
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applied the Act's terns consistently. Requisite neans
sufficient, but not nore than necessary to protect public
health with an adequate margin of safety.

Public health addresses not all biol ogical
effects, and not even all nedical effects, but only those
adverse health effects that threaten popul ations. And
identifiable effects nmeans those that are shown to exi st
not hypot hesi zed. The Court of Appeals --

QUESTION: Did those effects have to be
medi cal ly significant?

MR. WAXMAN: They do; that is, the legislative
history -- says that they nmust be adverse, which the
adm ni strator and the Court of Appeals nmeans nedically
significant. Now, they have to be also nedically
significant to a sufficient population to constitute a
public health effect.

The Court of Appeals held that the Constitution
requires nore, specifically the articulation of what it
called a determinate criterion to govern the setting of
the precise standard for each pollutant. That is contrary
to this Court's precedents which require that the Court
articulate only an intelligible principle or, as the Court
has otherwise put it, that the Court delineate the general
policy, the public agency that is to acconplish it, and
t he boundaries of the del egated authority.

4
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QUESTION:  And in sinplest terns, what is the
intelligible principle here?

MR WAXMAN: | believe | can say it in one
sentence, Justice O Connor

QUESTI O\ Good. kay.

MR. WAXMAN: For a discrete set of pollutants
and based on published air quality criteria that reflect
the |l atest scientific know edge, EPA nust establish
uni form national standards at a level that is requisite to
protect public health fromthe adverse effects of the
pollutant in the anbient air.

Now t hat, in our view, means that Congress has
made the fundanental policy choices, and it is also
articul ated both substantive and procedural constraints on
EPA' s application of the specified standard. The
Constitution sinply does not require nore.

There is a second issue in the case, if | can
outline what our position is.

QUESTI ON:  Before you get off the first issue,
you say it's easy to say, but, but, but what does
requisite to protect public health consist of? I nean,
suppose, you know, the scientific evidence indicates that
there is sonme risk beyond -- below a certain | evel of
pollutant in the air, but that risk has not been -- the
extent of that risk has not been scientifically

5
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determ ned. Now, what is requisite to protect the public
heal th? Everything above zero risk?

MR. WAXMAN:  No. Absolutely not. And let ne
answer your direct question first, and if | can and if it
woul d be hel pful to the Court, quickly outline the steps,
the serial steps, that the Agency nust go through every
time the adm nistrator has to nodify it.

QUESTION:  Well, before we get to the steps,
mean, | don't think that an accumnul ati on of procedures is
going to make -- is going to create a criterion that
doesn't otherwi se exist. Wat is the criterion? How do
you decide how nuch risk is too much risk, or is that just
up to the Agency?

MR. WAXMAN: The Agency | ooks first based on the
criteria docunments at the identifiable effects. Those are
effects that science has identified will happen to people
not hypot hesi zed ri sks about what m ght happen. That's
nunmber one.

QUESTI ON: Ckay.

MR WAXMAN:  Nunber two, it then | ooks at
whet her those denonstrated effects rise to the |evel of
medi cal significance, not whether they are -- there is
sone effect on the biology of a cell, but whether it rises
with respect to any person to the level at which a
physi cian applying in this case the standards of the

6
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Ameri can Thoracic Society would deternmine that that person
requires treatnent, that that person, if you will, is il
or mani festing a significant medical synptom

QUESTION: That's easy. You are tal king about
denonstrated effects, but nmy question went to those areas
in which we don't know what the effects are.

MR WAXMAN: Wl --

QUESTION: There is a risk that there nay be
sone effects, but we do not know what they are. What is
requisite to protect the public health? Has Congress made
clear what's requisite?

MR. WAXMAN:  Well, requisite has been defined by
the Agency, and it's supported both by the |egislative
history and the D.C. Circuit, to nean sufficient, but not
nore than necessary. That is, the Congress could not have
been clearer that zero risk or background | evels of a
pollutant, that is levels that exist in the anbient air
wi t hout man-nmade activity, is not what the adm nistrator
is aimng for or what the Act is designed to protect.

QUESTION:  Okay. Then what is it? It's
sonet hi ng above zero, but what is it to deci de whether the
risk is too nmuch risk?

MR WAXMAN:  Well, perhaps | -- if | may,
perhaps | can, to answer your question by reference to
either or both of the two pollutants that are at issue

7
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here. Wth respect to particulate matter, for exanple,
there was a preexisting standard that was set in 1987.
The Agency pursuant to the Act's requirenments that the
standards be reviewed every five years in light of the
| atest scientific know edge went back and collected all of
the nedical and scientific study and prepared themin a
criteria docunent, which is a multivolunme set that is
revi ewed by CASAC, the independent advisory commttee,
whi ch agreed that it was what it called the best ever
conpilation of the health effects of small particul ate
matter on public health.

The EPA then created a -- what is called a staff
paper. The staff paper distills the science and organi zes
the data in a series of recommendations. That, too, was
revi ewed by CASAC, which agreed that the ranges of
concentrations -- and this | think is what you're getting
to -- provided the appropriate paranmeters for the
adm ni strator's deci sion.

Now, with respect to particulate matter, the
staff recomrended, and CASAC agreed, that it was inportant
to separately nmeasure particulate, fine particulate
matter; that is, matter that is equal to or |ess than 25
m crogranms per cubic nmeter. And if the staff with CASAC s
approval set both the upper bound and the | ower bound for
the admi nistrator's decision based on what the science

8
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reveal ed.

QUESTION: May | ask you a question right there
about the CASAC reviews, so called, the scientific
commttee. | thought the statute required that commttee
to advi se the EPA of any adverse public health, welfare,
soci al, economc, or energy effects which may result from
various strategies for attai nment and mai nt enance of the
national standards. | nean, the statute does require the
scientific commttee to look at all those things and to
report it to the EPA

Now, why woul d Congress want that advice on
econoni ¢ and energy effects if Congress didn't want the
EPA to consider those in setting the standards?

MR. WAXMAN:  Well, a couple of reasons, Justice

O Connor-.

QUESTI ON: Ckay.

MR WAXMAN:  First of all, as | think we'll
probably address in sonme detail in the next hour, the EPA

uses costs and feasibility standards in nany, many of the
things that it does, and it uses the information, this

i nformati on that CASAC provides for that purpose. For
exanple, in all -- the Act essentially creates a two-part
process. The first part is the setting of these national
standards that set a floor for anbient air across the
whol e country and do not apply of their own force to any

9
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source of polluting, whether it's ne driving ny car or the
utility plant that generates ny power.

The second part of the Act is inplenentation;
that is, how do you go about achieving these standards,
and the states and EPA have vast authority and discretion
to determ ne how that's done, and costs and ot her
i npl enentation factors, |ike technol ogi cal constraints,
are used at that point to determ ne what's reasonabl e.
This Court in Union Electric in 1976 pointed out that
costs and technol ogi cal considerations are anply used in
the inpl enentation process, so long as they don't avoid
it.

QUESTION:  But in your view in |ooking at the
st andards governing EPA' s setting of these national
anbient air quality standards, you think that the EPA may
not consi der any of these econom c or cost factors --

MR. WAXMAN: Yes, since --

QUESTI ON: -- as part of its required
consi deration of factors in setting?

MR. WAXMAN: The | egislative history and the
text of the '70 Act are absolutely clear, and the EPA and
the D.C. Grcuit have been unani nous for 30 years that in
the first part of the Clean Air Act, that is in setting
the standards, the EPA is to consider only what the
criteria docunents reveal as the effects on public health

10
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and wel fare of the pollutant in the air, and that costs
are determ ned at the inplenentati on phase by the states,
by EPA, and by Congress.

Now, your point about CASAC, | think is very
i mportant to understand. The CASAC was created in the
1977 amendnents, and it was directed to do two things, and
it's reflected at pages 112-A and 113-A of the appendix to
our petition. First, in 109(d)(2)(b) it is told to review
both the criteria, which | was just discussing, and the
national anmbient air quality standard that EPA proposes in
light of its scientific know edge and what the criteria
docunent reveals, and that is part of the NAAQS
standard-setting process, and in this case the CASAC
i ssued what they called closure letters, both with respect
to the criteria docunents on PM and ozone and with respect
to the staff papers on particulate matter and ozone.

You have directed ny attention to a separate
section of the statute which says that such commttees
shall also, and then it lists a series of things that it
shoul d do. That section, the section that relates to
i npl enentation technol ogies, et cetera relates to the
i npl enent ati on process of the standards. The EP -- for
exanple, with respect to the PMand ozone standards, the
CASAC has not yet issued any of that infornmation because
t he Agency has not yet either begun to inplenent the

11
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ei ght-hour standard or the 2.5 standard, or indicated in
noti ce and comment rul emaking howit will go about doing
t hat .

The provision that you have questioned, Justice
O Connor, ties in perfectly with the provision in -- also
in Section 7409, | can't renmenber which subsection it is,
which requires the EP -- or maybe it's Section 7408. In
any event, |I'Il explain to you what | have in m nd.

The 1970 Act, which required EPA to set national
standards for the first time under the 1967 Act, they were
set by the states. 1In the 1967 Act, the states were told
to set themby reference to two things that EPA s
predecessor, HEW would supply them The first was the
criteria docunent accumul ating the science data on health
effects, which is the sanme thing we have today. The
second thing was a description of costs, pollution control
technol ogies, feasibility, et cetera, and the '67 Act told
the states that they were to conformtheir standards to
bot h of those docunents.

Now in 1970, the Congress did two very
significant things. First of all, it gave, it nade the
requi renent to set standards nandatory and upon EPA, that
is, on a national basis, so we would have a nati onal
floor. Then the second thing which is really significant
to your question is that it separated out the two things

12
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t hat EPA was collecting and providing. And it provided
that EPA was to still do the criteria docunents, but that
t he NAAQS, the national standards, woul d be based on those
criteria docunents only, and the Act provides that at the
time that the criteria docunents are issued, EPA shal

al so provide to the states and to Congress information
about costs, inplenentation, and avail able control
technol ogi es so that they can use that information in the
standard-setting process that this Court reviewed in Union
El ectric.

QUESTION: | -- were you finished?

MR WAXMAN: | can talk until interrupted, but |
woul d prefer to answer questions, of course.

QUESTION: The -- the -- I'"'mnot, don't -- I'm
accepting this for the sake of argunent only. Don't
assunme it's ny position. But the -- if | look at their
argunment on the del egation part, the nondel egation part in
I ight of what you have just said, it seens to nme that they
are saying that when we look at it, specifically the
health part, what we are tal king about with ozone is
coughi ng outdoor children. And if we | ook at coughing
outdoor children we see with .09 in the air, approximtely
.9 of 1 percent of all the coughing outdoor children wll
cough and it will hurt. And if we go to .08, we get .6 of
1 percent and if we go to .07, we get .3 of 1 percent.

13



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

See, it's a line they draw between points. 9, 6, 3. And
they say there is no way to draw, nowhere to stop on that
line. Absolutely not.

Once you take all costs and these other things
out of it, why are you protecting the .6 and not the .3?
Wiy the .3, not the .9? That's, | think, what | take it
is their main claimon the nondel egati on point and so |
woul d i ke to you respond to that directly.

MR WAXMAN: | do believe it is their main
point, and it is -- it fundanmentally m sconceives both
what the Act requires and what every adm ni strator since
1970 has done. As | was saying before, when the
adm nistrator gets the decision, it gets a staff report
val i dated by CASAC t hat shows the upper bound and | ower
bound of where a standard should be set based on the
application to the latest scientific know edge of the
standard requisite to protect public health, and in this
case, you gave the ozone standard, the standard was at the
upper level .09 parts per mllion over an eight-hour
period and at the |ower |evel, .O07.

Now, the question about why the adm nistrator
chose one nunber within that range is, of course, the
guestion that the Court of Appeals under Section 307(b) (1)
to which it will apply the arbitrary and capricious not in
accordance with | aw standard that it has not yet done in

14
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this case, but | can articulate for you why both why no
one thought the range should be below .07, that is
regul ating down to zero risk, and why the adm ni strator
chose .07 versus .08. 1'll start with the second first to
make sure that | get to the salient point.

.07 was, and this is reflected in the Federal
Regi ster notice promulgating the rule at pages 38863 to
38868. .08 was chosen over .07 because one, there were no
denonstrated adverse health effects below .08. Two, the
aver age responses, even at .08 were typically small or
mld. Three, the nost certain effects at or below .08 were
transient and reversible. Four, .07 is at or slightly
above peak background levels in sone |locations. And five,
not one single nmenber of CASAC recommended .07 and in the
| egal challenges in the Court of Appeals to the standard,
no party has chall enged the adm nistrator's decision not
to go to .07.

.07 was viewed by CASAC and the EPA staff as
within the | ower range because with respect to two of the
six testable health effects or end points or |ung
function, that is, the ability to exhale, the volune you
exhal e in one second and synptons, it was possible to
extrapol ate from studi es done at and above .08 to |evels
all the way down to zero just by using an arithnetic
extrapol ati on.

15



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTION:. Wwell, fine. | nean, | understand
what you are saying, but it still |eaves open the
guestion, why aren't transient health effects health
effects? | nean, so it's |less coughing, and it doesn't
hurt as nmuch. Wy do you say that that should be ignored?

MR. WAXMAN:  There may be certain --

QUESTION:  And as for CASAC and the parties not
favori ng goi ng bel ow what you finally picked, | nean, that
can be expl ai ned because they, unlike, unlike EPA may
have been taking econom c effects into account. You know,
if it required closing down the entire, the entire steel
i ndustry, for exanple.

MR WAXMAN: Justice Scalia, there is no
evidence in the record and no basis for an assertion that
ei ther CASAC or the EPA or the adm nistrator have done
what they have said the | aw does not permt themto do.
That is, to take econom c or cost effects into account.

QUESTION:  Then cone back and tell ne, tell nme
why transient coughing effects are -- shouldn't be
consi der ed.

MR. WAXMAN: When there is an observed
synptomatic -- as | said, there are six different health
effects that are neasured, and these are reflected in the
staff papers. They range in level fromvery serious to
potentially not serious at all. The first two are

16
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nortality and emergency room hospital adm ssions. The
mddle two are: is there inflammation in the lungs, and
do the lungs manifest an unnatural responsiveness to

pat hogens or infection, and the two smaller ones which
addressed as to which there is data below .08 are, does it
l[imt the anmobunt of volume you can expel ?

QUESTION: But all you are telling nme, Ceneral,
is that -- is that there are -- there are reasons why one
woul d pick the higher |evels and not pick the | ower
levels. It makes nore sense to pick the higher |evels,
but you still haven't given nme a criterion of where you
stop. Wiy not go lower? What's the matter with stopping
transient health of adverse health effects?

MR. WAXMAN: There may be sone transient
effects. Inflammation in the lungs for -- a hospital
adm ssion may reflect a transient effect, but the
adm ni strator since 1970 has viewed that as by definition
adver se.

QUESTION:  Is that the principle? Then one of
the principles that EPA has applied and can derive from
this statute is that transient health effects are not to
be taken into account.

MR. WAXMAN:  No, | may have m sspoken. But there
are -- if you are -- EPA concludes that if epidem ol ogi cal
studi es show that you are required to go to the energency

17
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room they deemthat to be an adverse health effect. That
is, a nmedically significant health effect.

What the adm ni strator does when she gets the
data within the range is to make a judgnent. The statute
requires her to nake a judgnent within that range by
reference to three factors. She |ooks first, Justice
Scalia, at the nature and severity of the health effects.
A cough is not |ike a death, obviously. She |ooks at --

QUESTION:  So coughs don't count?

MR. WAXMAN:  Coughs may count.

QUESTION: Is that a -- I'mlooking for sone
criterion | can glomon to and say this is the standard.
Coughs don't count or transient effects don't count.

MR WAXMAN: The criterion --

QUESTION:  Is there anything that doesn't count?

MR. WAXMAN: The criterion -- nothing that --
anyt hing that does not rise to the level of a nedically
significant health effect does not count.

QUESTION: That's circular. Wat is a nedically
significant health effect? |Is a transient cough a
nmedi cally significant health effect?

MR, WAXMAN:  As | explained earlier and as the
Agency has explained and the D.C. Circuit has explai ned,
it is a health effect that rises to the level at which a
nmedi cal professional would deemit to be a concern that

18
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should be treated. 1In this case, with respect to
pul nonary effects, the Agency has al ways applied the
standards of the American Thoracic Society.

| understand, | do understand the question. You
are asking for a determnant criterion, but this -- this
Court's precedents have not and cannot require an agency
with respect to an area where there are many different
pollutants, many different kinds of health effects, many
different kinds of health effects and nany different kinds
of science and scientific uncertainty to provide that
criterion. She exercises her judgnent and explains in the
record in detail why she nade the choice within the range
provi ded her that she did, and for 20 years, the D.C
Circuit has had no problem applying arbitrary and
capricious review to that.

QUESTION: She hasn't said why. She said these
things are worse, and we are banning them These things
are not so bad, and we are not going to ban them

But you coul d have drawn the |ine anywhere and
said the same thing. You could have gone up from you
know, 0.8 to 1.0 and said the sanme thing. The things above
here are very bad. The things bel ow here are not so bad.

MR WAXMAN:  Justice --

QUESTION: | want a criterion for why she drew
the line at 0.8. Now maybe, maybe you don't need it for

19
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the constitutional point. Maybe Congress can leave it to
her, you know, to pick a reasonable point. But gee, she
has to say the basis on which she picked the reasonabl e
point, at least for the arbitrary or capricious point,
don't you think?

MR WAXMAN: O course. For the arbitrary and
capricious review, she has to explain why she nmade the
deci si on she made, given what the scientific data showed,
what the legal factors are, what the -- and that's test --

QUESTION: |Is that an issue before us?

MR WAXMAN:  No, it's not.

QUESTION: Okay. So | nean, your -- your
position, as | understand it, is that -- that this
determi nant point is not necessary to satisfy the
del egation doctrine, and the -- and as you have just said,
t he question of reasonabl eness or capriciousness i s not
before us because it was never reached by the court bel ow

MR. WAXMAN: That is correct. May | reserve?
May | reserve the bal ance of ny tinme?

QUESTI ON:  Yes, you may, General Waxman. M.
Warren, we'll hear from you

ORAL ARGUMENT OF EDWARD W WARREN
ON BEHALF OF THE RESPONDENTS

MR. WARREN: M. Chief Justice, may it pl ease
t he Court:

20
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From what you have al ready heard this norning,
it sinply cannot be true that Congress intended for the
adm ni strator to make deci sions which woul d cost nearly
$50 billion annually by 2010, when the adm ni strator
herself frankly admits, and |I'm quoting, that she foll owed
no generalized paradigmin nmaki ng these decisions. Nor
coul d Congress have intended for the adm nistrator to
regul ate ozone and particulate nmatter by controlling
conmbusti on em ssions fromevery autonobile, factory, and
comercial activity nationwi de when agai n usi ng her words,
she never determ ned what risk is acceptable through
gquantification or any other nmetric, any other netric.

This Court's decisions do not lightly presune
t hat Congress del egated questions of such great economc
and political significance to an adm nistrative agency,
nor as this Court said in Benzene, in the Benzene
deci sion, do they allow an agency |i ke EPA to regul ate
broadly across the entire econony w thout determ ning what
ri sks are acceptable or unacceptable in an everyday common
sense nmanner .

QUESTI ON:  Can you expl ain, because this goes to
the heart of, | think, of our understandi ng of your case,
why your argunent relates to del egati on as opposed to the
arbitrary and capricious stand, the point at which we
ended up with -- with your brother.
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MR. WARREN: Yes, Justice Souter. Because the
prerequisite, the logically antecedent question for
arbitrary and capricious reviewis an intelligible
principle. This Court has for 70 years said there nust be
an intelligible, substantive principle against which the
rul emeki ng can be conducted, expert advice can be given,
and judicial review can take place.

QUESTION:  True, but we're living under a regine
in which things |ike just and reasonabl e and public
conveni ence and necessity pass mnmuster, and so it's not
clear to me why the del egation here, in light of those
exanples, is wong, as distinct fromthe argunent that
what the adm ni strator has done does not satisfy the
arbitrary and caprici ous standard.

MR> WARREN: Let neke one thing absolutely clear
fromthe outset -- it should be clear fromour briefs.

And that is that we are not saying that this statute does
not provide an intelligible principle, what we are saying

QUESTION: Isn't that the end of the del egation
i ssue?

MR. WARREN: No it's really not, because the
Court of Appeals was confronted with an interpretation of
the statute fromthe Lead Industries case and the cases
that followed on, which gave rise to the del egation
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problem And so it is true, | think, Justice Souter, to

respond to your question, | do, just like General Waxman
had to, | have to refer to the statute in tal king about
the intelligible principle and I will do so this norning

in ny discussion.

QUESTI ON: But your defending, M. Warren, are
you not, a decision that said that said there is no
intelligible principle in this statute. To get one,
sonmeone has to make it up, either the Court or the Agency.

MR. WARREN: Justice --

QUESTION: What is the intelligible principle in
the statute. Surely it's not in the statute that there
must be a cost/benefit anal ysis.

MR WARREN: If | may. First, we are saying
that it is the Lead Industries |ine of cases that created
t he del egation problemhere. W do argue that there is an
intelligible principle in this statute that derives from
public health, fromrequisite to protect the public
health. There are a nunber of other words in the statute
which | may get tinme to deal with in ny second argunent
but I want to focus right now on public health, because I
think it brings clearly into focus what is mssing from
CGeneral Waxman's ar gunent.

CGeneral Waxman referred to nedically significant
ri sks and tal ked about the American Thoracic Society.
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He's talking as if the statute said we want to protect
personal health. That's not what the statute says. What
the statute says is we want to protect public health, and
that difference is terribly significant because let ne
expl ai n what happened in 1970.

The Senate bill said we want to set nati onal
standards which will protect the health of persons, a term
that was interchangeable in the previous Act with health
of any persons. The House had a bill that said, no, we
want to protect public health. Public health was a word
t hat had been used consistently since 1955 in the statute
and connoted just what, as we say in our briefs, public
heal th does connote, which is a conprehensive cost
i ncluded evaluation in order to reduce sickness and to
i mprove |ongevity of the popul ation.

What the conference conmttee did is it accepted
t he House version, public health, which has a nmeaning
which 1" mgoing to be discussing further this norning.

And what M. Waxman or what General Waxman has been doi ng
this morning is referring to legislative history fromthe
Senate bill fromwhich he -- not just he, | don't want to
bl ame M. Waxman -- but EPA has derived this notion of
medi cal ly significant risks.

QUESTI ON:  And you' ve derived the notion of cost
frompublic health. | nean, that is as obvious or not
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obvi ous, one or the other, and this regi me has been going
on -- Lead Industries was 1980, and this debate has been
goi ng on and yet when Congress made adjustnments, it always
made adj ustnents on the inplenentation end. It never did
what coul d have been, what coul d have ended this debate
very swiftly.

MR. WARREN: Let ne start with the latter part
of your question and then kind of trip back to sone of the
things you said previously. First of all, this is -- the
Congress has taken no action with respect to Section
109(b). W all know that. There is not going to be any
change by inaction by the Congress. | think surely that's
common ground for everybody.

QUESTI ON:  But there has been sone action by
Congress stretching out the tinme to achieve attai nnment.

MR. WARREN: But Congress has never, has never
done anything to the central standard-setting provision,
and it has never said anything which is different than
what |' m sayi ng about public health. And | think for a
very good reason. Let me just kind of put those cases in
context. | know that you had sone rol e because you were
in the Court of Appeals at the tine.

But Lead Industries involved a not very
ubi quitous pollutant. Lead in the anbient air principally
resulted from gasoline em ssions which had al ready been
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regul ated by EPA, and that case was tried very nuch as a
technol ogical feasibility case, not as a public health
case such as we are tal king about here. There is no doubt
that the standards there protected public health in the
very sense that |I'mtal king about in ny argunent this
nor ni ng.

The problemw th the decisions foll ow ng Lead
I ndustries, it's not that Lead Industries on those facts
concerning the contentions being made in that case was
wong. It is rather that the Court of Appeals then
conflated the idea of technological feasibility with the
guestion -- separate question -- of whether cost and ot her
ki nds of countervailing considerations can be taken into
account in setting the standards in the first instance.

Now, with respect -- and let ne go ahead and say
here we are with the two nost ubi quitous pollutants, ozone
and particulate matter, where the regul atory schene
requires everything | said in ny first noments of argunent
this nmorning where we are in the last mle, and all of a
sudden t he question which has been present all along in
public health is now front and center.

Now, we tal k about the inplenmentation process

here. | think two things are significant about what
CGeneral Waxman had to say about this -- that this norning.
First of all, I think he is conceding logically that costs
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must play a role or else he wouldn't be nmaking this
argunment about the inplenentation phase. But he is

m sstating with all due respect what this Court's Union

El ectric decision said. What the Union Electric decision
says is that the standards are set by EPA and they cannot
be changed when EPA approves a state inplenentation plan.
Those standards are set and whether they protect public
health or not, they can't be changed in the inplenentation
process.

QUESTION: But | think it is the case, nunber
one, that the inplenentation process, nmay, and | presune
does, consider econom cs when it determ nes the period of
time in which conpliance nust be reached, and of course,
Congress nmay do that. And so that | think it's wong on
anybody's prem ses to say that econom cs is excluded from
t he process.

Now, it may very well be that if the cost is so
horrendous, that there is -- that there is no
i npl enentation period in which the cost would not be very
great on an annual basis. In 20 years, it's still going
to be enornously costly. | think the Solicitor Ceneral's
response to that, if | understand the briefs, is that, in
effect, is the decision that Congress reserved to itself
by periodically taking up the question of revising
i npl enentation standards as it has, as we are going to get
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to, | guess, in the next case.

MR. WARREN: Justice Souter, if I may, this
Court's decisions very clearly distinguish between
feasibility analysis and cost/benefit analysis. Now, |
wi |l say, recognizing you said the opposite, cost in the
sense of cost/benefit analysis can never be taken into
account in the inplenmentation process at all. Those
standards are set, and they can't be nodified in the
i npl enent ati on.

QUESTION: Right. Let's assunme, let's assune
that is so, and | don't believe the Solicitor General wll
agree, but let's assune it is so. Then I think the
government's answer woul d be Congress has set out the
schenme which in effect reserves to Congress the right to
revise inplenmentation, and that's the point at which
econonmi cs definitely will be given its place. But even on
your kind of worst case argunent, | think the government's
response is that's what Congress wanted, and Congress has
reserved to itself the power to interfere in the process.

MR. WARREN: First of all, I"mgoing to be
tal ki ng about why that isn't what Congress wanted, but |et
me continue on the inplenmentation part of this. Wat the
Union Electric case says is that only the states can even
| ook at these questions at inplenentation, and then they
can only |l ook at them and say who's going to bear the
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burden of the standards that are already set by EPA
call it triage, but, | nean, | think you get the idea.
It's essentially who's going to bear the burden.

QUESTION:  And they can say how |l ong their tine,
how much tinme will be allowed for that burden to be borne,
whi ch has an obvi ous econom ¢ consequence.

MR WARREN: But even that's not true. Those
standards have to be net by the deadlines established by
Congress. There is only -- this kind of consideration
that you are wishing were there isn't there.

QUESTION:  Then the argunent is that Congress
has reserved sonething and it shouldn't have reserved it.
It should have given the power in the first instance to
t he adm ni strator.

MR WARREN: Now, but that -- first of all, |
woul d think that it would be common ground that we don't
construe statutes on the assunption that Congress wll
change them and that we don't construe the words, because
it seens to ne when we cone to the words here, we cone
back to what really went on

QUESTION:  But the words that you are
ultimately, the word that you are depending on is the term
public health as distinct fromindividual health. You'l
say, you say that inports. That inplies an econonic
criterion. And | have to say even as a threshold matter,
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| don't know why that inplies an economc criterion in
sone different way than a reference to or a different
degree than a reference to individual health would do.

MR WARREN: Well, | think, the distinction,
Your Honor, is very nmuch Iike the idea of managed care.
mean, what we are tal king about is a world of limted
resources, and the decision is being nmade on the
popul ati on as a whol e.

QUESTION:  There are other provisions in this
very statute --

MR. WARREN:  Right.

QUESTI ON: -- that use the term public health,
and then add to the term public health the inpact upon the
econony. For exanple, Section 76.12, which commi ssions a
study to anal yze the inpact of this chapter on the public
heal th, the econony and the environnent.

MR. WARREN: And --

QUESTION:  You're saying they didn't really have
to say econony.

MR. WARREN: No. |[|'msaying that those three
ternms, public health, environment, and the econony,
overlap and interrelate and so that when -- when, for
exanpl e, Congress was asking for advice about the effects
on the environnent, they were not excluding effects on
public health and so, too, when they were asking for
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effects on public health, they were not excluding effects
on the econony. Those terns are obviously set up in such
a way that the advice -- they are not nutually exclusive -

QUESTION:  There are several other places in the
statute where -- where public health is added or, or, or
referred to separately fromeconom c effects.

The second problem | have, and | would |ike you
to address that if you can is, | don't see how it hel ps
your del egation problemto sinply add the econony to the

i neffable pot of things that the admnistrator is supposed

to consider. | mean, | was pressing the Solicitor Ceneral
on, you know, is, is a -- is a cough too nmuch. | don't
know i f a cough is too nmuch. | suppose, you know, it's a
hard call, but does it make it easier to say, well, you

know, if you are going to stop a cough, you are going to
-- it's going to cost $1,000 a cough. Well, | don't know.

Does that help you? 1Is that a clear standard?

MR. WARREN:  Yes.

QUESTION: Is $1,000 too much for a cough, or
2,000, 3,000? Wiy does it give you a standard sinply to
add, add econonmic effects to the thing. It still seens to
me quite as --

MR. WARREN: W are not, we are not adding
factors. W are adding factors that countervail. They're
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on the other side of the equation. Could I --

QUESTION: But they're just as indetermnate. It
seens to nme it's not enough to have other factors on the
other side. |If you're going to bring nore certainty to
this statute, you need nore determ native factors, not
just nore factors.

MR. WARREN: Justice Scalia, with all respect, |
t hi nk that when you add countervailing factors, you narrow
the range of outconmes. Let ne illustrate by just and
reasonabl e rates which we tal k about in our brief. |
think you' d have a great big constitutional problemif you
didn't take investor interests and consuner interests and
wei gh t hem one against the other. That's what Hope
Nat ural Gas says. It upholds that del egation precisely
because we --

QUESTION: But | don't see howit, just and
reasonabl e rates. The question that | asked before --

MR. WARREN:  Yes.

QUESTION:  -- which I think was trying to get
your argument --

MR. WARREN:  Yes.

QUESTION: Al right. | could ask the sane
guestion with just and reasonable rates. | could ask the
sanme question with picking out trucking routes or picking
out airline routes. | nean, why is this worse than those?
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You just say there are interests on both sides, so --
well, there's no way to -- there's no scale in heaven or
anyt hing el se, other than judgnent, that tells us what the
just and reasonable rate is in ternms of return to an
investor, and simlarly there's nothing other than
j udgnment that would tell you here how far down the health
scal e you go before it's not really required by public
heal t h.

MR. WARREN: Justice Breyer, the judgnent is
i nformed by having countervailing factors. That's the
point. This is different because --

QUESTION:  Then what you're saying is that if

you have 50 countervailing factors you nay get a nore

informed judgnment. | agree with you on that, but | now
suffer fromJustice Scalia' s question. That is, | agree
with that. | don't see howit's one wit nore

determ nati ve whet her you have 50 factors inform ng your
j udgnment or one, or two.

MR. WARREN: Justice Breyer, | don't think |aw
and jurisprudence requires determ native outcones.
Justice Scalia |likes a world of rules. | understand that.
But a lot of lawis standards. A lot of lawis --

QUESTION: Don't blame it on nme. You're arguing
for a law of rules. You're --

(Laughter.)
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QUESTION:  You're saying that Congress can't
give this to the EPA unless it holds the rein pretty
tight. | thought that's your argunent.

MR. WARREN: No, | think -- when you say hold
the rein tight, what I'"msaying is that public health
necessarily conveys and connotes the kind of
countervailing factors that I'mtal king about. That does
not mean the agency |acks discretion. That doesn't nean,
just as Justice Breyer was suggesting, that the FPC, when
it sets just and reasonable rates, is pinned down to 6
cents rather than 5 cents. That's really not ny argunent
at all. I'mnot arguing that we're going to get to a
solution of a differential equation. Wat |I'msaying is
that you have to have the conpeting factors.

QUESTION:  And the Governnent says the conpeting
factors, the countervailing factors are identified, anong
ot her things, by looking to nornms today about the need for
treatment. That's a countervailing factor. Do you have
to treat it, don't you have to treat it? 1|s the effect
transitory, is it nontransitory? Those are all conpared-
t o-what kind of anal yses, and they're saying you get those
conpar ed-t o-what ki nd of anal yses wi thout having to get
into economcs at the front end when you're setting the
standard, so they say your own argunent is net.

MR. WARREN: But with all due respect, they are
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bucki ng the whol e regul atory process, because what they're
tal king about is characterizing a risk. Science helps to
characterize risks, | don't doubt that. The question is,
how do you manage risks? Wen you' re nmanagi ng risks

you' ve got to take into account countervailing factors,
otherwise you're in the situation that the Court of
Appeal s, | think, pretty aptly descri bed.

QUESTION: Right, but they're saying that at the
standard-setting stage the question is not risk
managenent, the question is risk identification, and we
identify the risks by bearing in mnd these various
countervailing factors. W manage the risk at stage 2, at
the i npl enmentati on st age.

MR. WARREN: But with all respect, Your Honor,

t hey are managi ng ri sks when they set those standards
because the standards can't be changed in the

i npl enentation process. | realize I'mjust folding back
on the argunent |1've nade previously, but your --

QUESTION: Can | ask a clarifying question?

MR. WARREN:  Yes.

QUESTION:  Are you saying -- | want to be sure |
under stand your argunent -- that although the terns,
requisite to public -- protect the public health are too

vague and too standardless, it would be all right if it
said, are requisite to protect the public health provided
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it doesn't cost too much?

MR WARREN: No --

(Laughter.)

MR WARREN: | think my red light's on, but if |
can respond to this --

(Laughter.)

QUESTION: | think that's what you' re saying.
s that what you're --

MR. WARREN: No, that's not what |'m saying at
all. What I'msaying is that requisite to protect the
public health itself, in this statutory context --

QUESTION: I ncludes --

QUESTION: It's not provided it doesn't cost too
much - -

MR. WARREN:  Yes.

QUESTI O\ Thank you, M. Warren.

Ms. French, we'll hear from you.

ORAL ARGUMENT OF JUDI TH L. FRENCH
ON BEHALF OF THE RESPONDENTS

M5. FRENCH: Thank you, M. Chief Justice, and
may it please the Court:

EPA' S pronul gation of a revised ozone standard
was unl awful because it conflicts with Congress' specific
and conprehensive plan for ozone regul ation found at
subpart (2) of part (d) of the Cean Air Act.
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In 1990, Congress rewote the |aw that applies
to ozone. Congress rejected the old and fail ed one-size-
fits-all approach to ozone attainment. Congress
i npl enented instead a conprehensive and uni que schene that
conbines realistic expectations with nmeasures of progress.
EPA' s position has changed repeatedly over the |last few
years, but there is no question the EPA intends to take us
back to that failed approach. For the states, that neans
areturn to unrealistic deadlines, inflexible
requi renents, and certain failure. W ask the Court to
affirmthe | ower court's judgnent that EPA may not
i npl enent a different standard.

QUESTION: May it declare one? | nean, one part
of this | thought was that the Congress has instructed EPA
periodically to review these national anmbient air quality
standards and revise them based on nore current
information, so it seens that the obligation on EPA to
review and revise is one clear instruction that Congress
has gi ven

M5. FRENCH: Not with respect to ozone, Your
Honor. W need to |ook at Section 181 of the Act. The
very first sentence of Section 181, which is the first
section of subpart (2), states specifically that each
area --

QUESTION:  Where do we find the section you're
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referring to?

MS. FRENCH. That would be in the brief of
respondents American Trucking in Case Nunber 99-1257,
their red brief, at page 15-A

QUESTI O\ Thank you.

M5. FRENCH. The first sentence of that section
reads that each area designated nonattai nment for ozone
shall be classified according to table 1 that's provided
there, and using -- by operation of law, and using the
desi gn val ue for each area.

The second sentence tells us that the design
val ue is cal cul ated according to the nethodol ogy that EPA
had in place nost recently before Novenber 15, 1990. From
those two sentences in table 1, we have a specific
standard in place --

QUESTION:  So you nean the 1990 standard has to
| ast forever?

M5. FRENCH. That's true, Your Honor.

QUESTION:  To 2010, it's still the 1990
st andar d?

M5. FRENCH: Yes, Your Honor. Congress left no
roomfor EPA to pronulgate a different standard. The
section, Section 181 is --

QUESTION:  So you think Congress intended to
prevent the EPA from enforcing new ozone national anbient
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air quality standards anywhere in the country?

MS. FRENCH. For ozone, yes, Your Honor --

QUESTI ON:  For ozone.

M5. FRENCH: -- that's exactly correct, and we
make that argunent based on the specific |anguage of
Section 181, in particular, table 1.

QUESTI ON:  Does that have the effect of reading
subpart (1) sort of out of existence?

M5. FRENCH: Not entirely, Your Honor. However,
there are specific limtations in subpart (1). For
instance, in Section 172 of the Act, that's the section
that gives EPA its general authority to classify areas and
to set specific attai nment deadlines, Congress stated in
the 1990 anendnents that those paragraphs giving EPA that
general authority do not apply where those classifications
and attai nnent deadlines have been set in other parts of
t he Act.

QUESTI ON: Then Congress --

QUESTION:  Well, section (1) will continue to
apply for other pollutants --

M5. FRENCH: Exactly right, Your Honor.

QUESTION: -- that are not contained in table 1

M5. FRENCH: That's exactly right, Your Honor.

QUESTION: And it would apply as to, what is it,
t he secondary standards --
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M5. FRENCH. No --
QUESTION:  -- the wel fare standards, woul dn't

M5. FRENCH: No, Your Honor, actually. Qur
argunent is that subpart (2) would also apply to
secondary --

QUESTION: It covers welfare as well as health?

M5. FRENCH. Yes, and it would al so --

QUESTION: If Congress wanted to say you can't
pass any new tougher ozone standard, why didn't it just
say it, instead of having a provision in there that says
you should revise it every 5 years?

MS. FRENCH: Your Honor is correct that EPA --
|"msorry, that Congress could have put it in the
negative, that thou shalt not revise the standard.
However, they put it in the positive.

QUESTION:  They didn't say that you shall revise
the ozone standard every 5 years, did they?

M5. FRENCH: No, Your Honor, they did not.

QUESTI ON:  They said, you shall revise standards
every 5 years, and that's their general provision. Then
they had a nore specific provision dealing with ozone
which said, this is going to be the standard.

M5. FRENCH: Exactly right, Your Honor, and that
nore specific | anguage cane later in tinme.
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We have the | anguage of Section 181, which gives
us a specific standard, gives specific classifications or
gi ves specific deadlines. This is the deal that Congress
brokered in 1990 with the states and with EPA. \Wat it
gives to us and gave to EPA at the tinme was certainty,
pl anning certainty, after 20 years of failure. Twenty
years --

QUESTI ON: Was there any legislative history
which is where they all got up on the floor even which
woul d be significant to ne, not to everyone, where they
said and now this neans, this nmeans that the EPA has no
nore power to revise the standards.

MS. FRENCH. There are references, Your Honor,
to the nunber of other kinds of revisions that Congress
consi dered. Congress considered other bills that would
have gi ven EPA authority to revise the standard within a
certain period of time followi ng the '90 anmendnents.
There were other bills that woul d have given EPA, for
i nstance, the authority to change the averaging tinme from
say a six-hour standard to a 12-hour standard. What
Congress put into place was the specific standard we find
in subpart (2) which gives us the one-hour standard using
t he design value that was in place at the tinme of the '90
amendnent s.

Congress did so and it made sense to do so
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because of the failure of the 20 years before 1990. W'd
had the ' 70 anendnents, or the '70 Act, the 1977
anmendnents and then | eading to the '90 anendnents.
Attai nment areas across -- there were nonattai nment areas
across the country and Congress got it right this tine,
after 20 years of failure, we've had 10 years of success.
The state of Chio is a good exanple of that. Ten years
ago today, the state of Chio ranked third anong the 50
states for areas that were out of attainnent for ozone.

QUESTION: That's third fromthe bottom
basically, froma health point of view

M5. FRENCH: From neeting the standard point of
vi ew, yes, Your Honor. W had the nost, we are the third
hi ghest nunber of areas out of attainment. Today the
entire state of Ghio, as well as the states of M chigan
and West Virginia, are conpletely in attainnent and that
is only after foll ow ng Congress' schene for ozone
attai nment, not the one-size-fits-all approach that was in
effect until 1990. Again, the reason for the '90
amendnents was the failure that cane before the '90
amendnent s.

QUESTI ON: Do you nmean now, they're hone free
forever. You said Chio is now an attai nment area.

MS. FRENCH. That's correct, Your Honor.

QUESTION: So that's it for ozone.
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M5. FRENCH: That's it in terns of just having
to meet the standard that is currently in place, but even
when areas are in attainnent, Your Honor, they are not
wi thout regulation. There are certainly em ssion
requirenents to be net, a permtting review that happens
on a continual basis, so the states, the areas that are in
attai nment are not without regulation to make sure that we
continue to maintain that specific standard.

QUESTI ON: Judge Tatel had a different view of
how t hese two subparts worked, did he not?

M5. FRENCH. He did, Your Honor, and what he
suggested was that once an area net the standard, that
t hen EPA coul d change the standard for that specific area.
That doesn't work with subpart (2) for three reasons.

The first is that subpart (2) is a conprehensive
schene that applies nationwi de. The second is that
Section 172 of the Act takes away EPA' s general authority,
not just general authority with the 1-hour standard, but
its general authority for classifying areas and for
setting deadlines. The final reason is that subpart (2)
itself in Section 181 refers to areas that are currently
in attainnent but nmay fall out of attainnent. There are
specific provisions in place that would apply subpart (2),
and specifically table 1, to those areas. There is sinply
no roomleft, whether now, in the future, until Congress
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acts to change the specific standard.

We've got an extraordi nary case here where
Congress bal anced the interests, nmany of the interests
that we're tal king about this norning with respect to
ozone. Congress got it right, and we're asking the Court
to sinmply affirmthe |ower court's judgnent that EPA may
not inplenent the standard, but we are offering as an
alternative basis that EPA cannot inplenent the standard
because Congress gave it no authority to revise the
standard in the first instance.

Again, we need to look only specifically at
Section 181, at the very first sentences, the sentence
that provides that each area designated nonattai nment for
ozone shall be classified in accordance with table 1

| would be remiss if | didn't state here that we
won below. A majority of the DDC. Grcuit agreed the EPA
had no enforcenent authority to enforce a different
standard. W are asking the Court to go one step further
on alternative grounds, and that is that EPA cannot
i npl enent a different standard because it nay not revise
the standard. EPA's argunent is that they cannot
i npl enent the standard because it becones unworkable. It's
unwor kabl e because Congress never anticipated that the 1-
hour standard woul d be changed wi t hout congressi onal
change.
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Just as the states and EPA, | may remnd the
Court that EP -- this was EPA's bill. This was the
President's bill before Congress asking for certainty,
asking for a specific standard, a specific set of
cl assifications, and specific deadlines.

QUESTION: Well, never mnd --

QUESTI ON: Thank you, Ms. French.

M5. FRENCH: | see that ny tinme is up. Thank
you.

CGeneral Waxman, you have 3 minutes remaining.

REBUTTAL ARGUMENT OF SETH P. WAXMAN
ON BEHALF OF THE PETI TI ONER

GENERAL WAXMAN. M. Chief Justice, and may it
pl ease the Court:

The state of Chio is asking this Court to rule
that the adm nistrator nay not revise national anbient air
qual ity standards for ozone, and that even if she can
revise them that she cannot inplenment themeither for
primary or secondary standards.

The District of Colunbia Crcuit held, in a
j udgnment that no one petitioned from that the clear
| anguage of the statute requires EPA to revise and, as
appropriate, pronul gate new standards for ozone, and that
nothing in Section 181 in any respect inpairs her ability
to enforce the secondary standard, which is identical, and
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we think, therefore, that those questions are not properly
before the Court.

What is before the Court is the question of
whet her, having resolved the | egal question before it,
which is the challenge to EPA's authority to revise and
provi de a new standard, the Court of Appeals acted
properly in going beyond that and opining, based on sone
preanbl e | anguage, to the new rule that EPA pronul gated,
that EPA could either not inplenment the new primary
standard, or inplement it only in conformty with subpart
(2), which are the specific inplenmentation provisions that
Congress enacted in 1990 for the
1- hour ozone standard.

W think -- we have two submi ssions. First,
there was -- the Court of Appeals did not properly address
the issue of how EPA will inplenment the new standard that
it said it had authority to set, because EPA has not
undertaken any final agency action to do so, and the tine
for doing so has not yet cone.

Second of all, the question is, because it
hasn't engaged in the notice and comment rul emaki ng about
how to i npl enment the
8- hour standard, the EPA has not -- the Court of Appeals
decision is perforce phrased in ternms of such a high | evel
of abstraction that not even any of the respondents can
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agree what the Court of Appeals neant when it said inits
third try at this that EPA may inplenment the 8-hour
standard only in conformty with subpart (2), and
therefore we think that the Court of Appeals should not
have reached this issue.

The adm nistrator will engage in notice and
comment rul emaki ng specifying how the Act is to be
i npl enented at the tinme that she pronul gates the area
designations that the states have provided to her and sets
the schedule for what are called state inplenentation
pl ans, and at that point she will have issued a rule and
undertaken an action supported by an expl anati on that
this, or the Court of Appeals could review

Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, GCeneral
Waxman. The case is submtted.

(Whereupon, at 11:14 a.m, the case in the

above-entitled matter was submtted.)
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