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Section B.  Due Process, Adverse Action Notification, and Award Action

 PRIVATE INFOTYPE="OTHER" Overview

	In This Section
	This section contains the topics listed in the table below.
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	Topic Name
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	2
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	3
	Adverse Actions that Do Not Require Prior Notification
	2-B-6

	4
	Adverse Actions that Require Prior Notification
	2-B-8

	5
	General Information on Mitigating Circumstances
	2-B-10

	6
	Developing Evidence of Mitigating Circumstances
	2-B-11


1.  General Information on Due Process

	Introduction
	This topic contains information about due process in the administration of VA benefits, including

· due process and VA, and

· entitlement to notification.


	Change Date
	December 15, 2005


	a.  Due Process and VA
	Due process in the administration of VA benefits requires that VA

· inform the beneficiary of a proposed adverse action that could reduce, deny, or terminate benefits, and 

· provide the beneficiary with the opportunity to

· provide additional evidence to contest the action, and/or

· request a meeting with VA decision-makers. 

Reference:  For more information on due process, see 38 CFR 3.103.


	b.  Entitlement to Notification
	The following parties are entitled to notification of any decision made by VA that affects the payment of benefits or the granting of relief

· beneficiaries

· guardians of minor beneficiaries

· fiduciaries of individuals rated or deemed incompetent, and

· beneficiaries’ designated representatives.


2.  General Information Regarding Adverse Actions

	Introduction
	This topic contains general information regarding adverse actions including

· definition of adverse actions

· general notification requirements

· types of notification, and

· determining which type of notification to use.


	Change Date
	December 15, 2005


	a.  Definition of Adverse Actions 
	An adverse action

· denies benefits and/or services,

· reduces or otherwise lessens benefits or services, or

· terminates benefits.


	b. General Notification Requirements
	When feasible, the case manager will meet with the individual to discuss any adverse actions.  However, this personal discussion does not replace the written notification to the individual as required by 38 CFR 21.420.  

Every notice of proposed adverse action must include the following elements

· the nature of the decision

· the effective date of the decision

· the reason(s) for the decision

· the evidence that was considered, and

· the right of the individual to 

· present new evidence,

· request a personal meeting, and

· have representation.
Note:  The final notice must contain reference to the individual’s appellate rights. 


Continued on next page

2.  General Information Regarding Adverse Actions, Continued

	c.  Types of Notification 
	There are two types of due process notification used to inform a beneficiary of a change in benefits.  They are 

· those that do not require prior notification, and  

· those that require prior notification.  


	d.  Determining Which Type of Notification to Use
	Use the table below to determine the type of notice that should be used.


	If source of information is …
	Then use a …
	Rationale 

	a third party 


	notice of proposed adverse action to tell the individual of a proposed change.
	· To advise the individual of the information received and explain the effect it may have on his/her benefit, and

· to allow the individual to offer evidence or argument to show why the proposed action should not be taken.




Continued on next page

2.  General Information Regarding Adverse Actions, Continued

	d.  Determining Which Type of Notification to Use (continued)


	If source of information is …
	Then use a …
	Rationale 

	the individual
	notice to tell the individual about the change.
	To explain to the individual that the information he/she submitted has affected entitlement and to what extent.

	

	Reference:  For more information on the right to notification, see 38 CFR 3.103(b)(2) and  38 CFR 21.420.


3.  Adverse Actions that Do Not Require Prior Notification

	Introduction
	This topic contains information about adverse actions that do not require prior notification. The following adverse actions do not require prior notification

· award reduction, suspension, or termination

· returned or undeliverable checks, or

· death.

Note:  If the basis of the adverse action is one of the reasons listed above, then the case manager will take the adverse action immediately and send a written notice to the individual with a copy to the designated representative.


	Change Date
	December 15, 2005


	a. Award Reduction, Suspension, or Termination
	Under 38 CFR 21.420, changes in training time do not require prior notification.  All necessary evidence from the individual and the facility must be available before the case manager takes the adverse action.  


	If…
	Then…

	an individual notifies VA of a decrease in course credits with an official school document confirming the decrease and its effective date
	· adjust the individual’s award, and

· inform the individual in writing of the reduction in the subsistence allowance.

	an individual notifies VA of a decrease in course credits without an official school document confirming the decrease and its effective date
	· contact the facility to verify the change and its effective date, 

· adjust the individual’s award, and

· inform the individual in writing of the reduction in the subsistence allowance.

	a facility informs VA of a change in training time, with or without confirmation of a change from the individual
	· adjust the individual’s award, and

· inform the individual in writing of the reduction in the subsistence allowance.


Continued on next page

3.  Adverse Actions that Do Not Require Prior Notification, Continued

	b.  Returned or Undeliverable Checks
	If the United States Postal Service returns a subsistence allowance check as undeliverable for two consecutive months, then the subsistence allowance award will be automatically suspended.  No prior notification is required prior to suspension.

Note: The case manager will attempt to contact the individual and take other appropriate actions to reach the individual and document findings in the Counseling/Evaluation/Rehabilitation (CER) folder.


	c.  Terminating an Award Upon Notification of Death
	No notice of termination of benefits is required when VA receives evidence that the individual has died. Once a notice of death is received, immediately terminate the award effective the date of death.


4. Adverse Actions that Require Prior Notification

	Introduction
	This topic contains information about adverse actions including

· benefit changes requiring notice of a proposed adverse action

· process for notices of a proposed adverse action, and

· due process period.


	Change Date
	December 15, 2005


	a.  Benefit Changes Requiring a Notice of Proposed Adverse Action 
	Generally, VA must send the individual and his/her designated representative, (if any) a notice of proposed adverse action prior to taking any unfavorable action affecting the individual’s benefit, including 

· interruption

· rehabilitation, or

· discontinuance of benefits and/or services.


	Note:  Scheduled interruptions and declarations of rehabilitation that result from scheduled completion of the goals of a signed rehabilitation plan are not adverse actions.


	b.  Process for Notices of Proposed Adverse Action
	The table below describes the process for notices of proposed adverse action.


	Step
	Action

	1
	Send individual a notice of proposed adverse action.

	2
	Establish the proposed adverse action period specifying that the individual has 30 days to respond before any proposed adverse action is executed.

	3
	Respond to the information and/or evidence submitted by the individual, if any, during the proposed adverse action period.


Continued on next page

4. Adverse Actions that Require Prior Notification, Continued

	b.  Process for Notices of Proposed Adverse Action (continued)


	Step
	Action

	4
	Send final notification of the decision, advising the individual of

· the decision and how it affects his/her entitlement to further benefits 

· the effective date

· the detailed reasons for the decision, and

· appellate rights.


	c.  Due Process Period
	For a required prior notification, VA must allow at least 30 days for the individual to respond before finalizing the adverse action.  If circumstances warrant, VA may exceed this 30 day period, but the due process may not exceed 60 days.  


 5. General Information on Mitigating Circumstances


	Introduction
	This topic contains information about the 

· concept of mitigating circumstances, and

· definition of mitigating circumstances.


	Change Date
	December 15, 2005


	a.  Concept of Mitigating Circumstance
	Case managers should show maximum flexibility in helping individuals resolve difficulties without the burden 

· of an overpayment, or

· program interruption.


	b.  Definition of Mitigating Circumstances
	Mitigating circumstances are conditions beyond the individual’s control which prevent him/her from continuously pursuing a rehabilitation program.

Mitigating circumstances

· are unanticipated, unavoidable events

· interfere with an individual’s pursuit of a rehabilitation program, and

· are beyond the individual’s control.


 6.  Developing Evidence of Mitigating Circumstances

	Introduction
	This topic contains information about developing evidence of mitigating circumstances including

· due process

· notification of rights

· examples of mitigating circumstances

· six-credit hour exclusion

· withdrawals and non-punitive grades

· development of evidence

· action steps for case manager 

· deadline for submission, and

· informing the individual.


	Change Date
	December 15, 2005


	a.  Due Process
	In considering mitigating circumstances, the key due process issue is whether the reduction in training is retroactive to the beginning of the term or the date of last attendance.  


	b.  Notification of Right to Present Mitigating Circumstances
	Notices regarding reduction of subsistence allowance or overpayment of subsistence allowance must also include statements explaining the following

· the individual’s right to present information to establish mitigating circumstances, and

· the consideration that VA will give to claimed mitigating circumstances.


	Note:  The automatic letter that is generated by the Benefits Delivery Network (BDN) meets the requirement for notification.  This letter should be filed on the left side of the CER folder. 


Continued on next page

6.  Developing Evidence of Mitigating Circumstances, Continued

	c.  Examples of Mitigating Circumstances
	Acceptable mitigating circumstances may include but are not limited to

· illness of the individual

· illness or death in the individual’s family

· unavoidable change in the individual’s employment

· unavoidable geographical change in the individual’s employment

· immediate family or financial obligations beyond the individual’s control

· discontinuance of a course or program by the educational institution, or

· difficulty with child care issues beyond the individual’s control.


	d.  Six-Credit Hour Exclusion
	Mitigating circumstances automatically exist for the first instance of course withdrawal for up to six-credit hours.

An individual who withdraws from fewer than six-credit hours in the first instance exhausts this benefit.


	Example:  The school certifying official reports that an individual withdrew from 3-credit hours, and then withdrew from an additional 3-credit hours a few days later within the same term. The 6-credit hour exclusion applies to the first 3 credit hour withdrawal, but not to the second.  This is because the 6-credit hour exclusion applies only to the first instance of withdrawal.



	Note: Mark the outside of the CER folder when the six-credit hour has been used and make a notation on VA Form 22-8945, Education Award.


	Reference:  Veterans' Benefits and Programs Improvement Act of 1988, Public Law 100-689


	e.  Withdrawals and Non-punitive Grades
	A non-punitive grade has no quality point value toward fulfilling a facility’s  graduation requirement.  If the facility has assigned a non-punitive grade, VA may not pay subsistence allowance for the course.  

The case manager must amend the subsistence allowance award to create an overpayment if VA has paid for a course assigned a non-punitive grade, unless mitigating circumstances have been established.


	Reference:  For further information on reduction or termination of subsistence allowance, see 38 CFR 21.324.


Continued on next page

6.  Developing Evidence of Mitigating Circumstances, Continued

	f.  Development of Evidence for Mitigating Circumstances
	The case manager must

· develop the case for mitigating circumstances under M28.III.2.B.3 (TBD);

· analyze the evidence;

· relate the claimed mitigating circumstances to the 

· reduction or termination of training, or
· assignment of a non-punitive grade.


	g.  Action Steps for Course Withdrawal and/or Non-punitive grade
	The tables below outline the action steps for course withdrawal.  




	If…
	Then…

	VA timely receives proof of mitigating circumstances with a report of withdrawal or assignment of non-punitive grade
	· reduce or terminate the subsistence allowance award at the end of the month or end of the term whichever is earlier, and

· inform the individual of the change.


	If…
	and
	Then…

	VA does not receive adequate evidence of mitigating circumstances with a report of withdrawal 
	the individual has withdrawn from all courses
	· terminate the subsistence allowance award effective the date of withdrawal,

· establish a 30 day control period, and 

· develop for mitigating circumstances.

	VA does not receive adequate evidence of mitigating circumstances with a report of withdrawal 
	the individual has withdrawn from fewer than all courses
	· reduce subsistence allowance effective the end of the month when the enrollment change occurred,

· establish a 30 day control period, and

· develop for mitigating circumstances.


Continued on next page

6.  Developing Evidence of Mitigating Circumstances, Continued

	g.  Action Steps for Course Withdrawal and/or Non-punitive grade (continued)


	If…
	and
	Then…

	the individual has completed a course(s) or all courses with non-punitive grades
	the VR&E division has received enrollment certification for the next term


	· terminate or reduce subsistence allowance the last day of the previous term,

· authorize subsistence allowance for the new term,

· do not authorize interval payment for any course where a non-punitive grade was received, 

· establish a 30 day control period, and

· develop for mitigating circumstances.


	Note:  If acceptable mitigating circumstances are not received in any of the above scenariois, then retroactively reduce the award effective the first day of the term.   


	h.  Deadline for Submission of Mitigating Circumstances
	VA may reduce or terminate the individual’s subsistence allowance award retroactively for failure to provide acceptable mitigating circumstances within 30 days.  The individual still has up to one year from the date of VA’s request for mitigating circumstances to submit evidence.


	If…
	Then…

	the individual submits acceptable evidence within the one year timeframe
	the case manager will:

· modify the decision, and

· amend the subsistence allowance award to repay any money VA recouped as a result of the now reversed adverse decision. 

	the individual submits evidence beyond the one year timeframe
	the case manager may not consider the evidence submitted.


Continued on next page

6.  Developing Evidence of Mitigating Circumstances, Continued

	i. Informing the Individual
	The case manager must inform the individual and designated representative of all decisions.  This notice must include the effects of the decisions on the subsistence allowance award.  This will occur regardless of action on a claim of mitigating circumstances or if the individual does not submit mitigating circumstances.  


	Note:  The individual’s submission of mitigating circumstances may contain the necessary elements of a request for a waiver of indebtedness.  For these waiver requests, VR&E staff should refer the claim to the Committee on Waivers for resolution.


	If…
	Then…

	the case manager accepts mitigating circumstances
	a letter to the individual describing the favorable decision will be sent.

	the individual has not claimed mitigating circumstances, 

or

the individual has presented unacceptable mitigating circumstances
	the case manager will send a letter to the individual informing them of:

· the adverse decision and its effect on subsistence allowance payments

· the basis for the decision, and

· the evidence used to make the decision.
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