THE GENEVA CONVENTIONS OF 12 AUGUST 1949

COMMENTARY

published under the general editorship of

Jean S. PICTET

Doctor of Laws
Director for General Affairs of the International Committee of the Red Cross

IV
GENEVA CONVENTION

RELATIVE TO THE PROTECTION
OF CIVILIAN PERSONS IN TIME OF WAR

Inter + arma

caritas

GENEVA
INTERNATIONAL COMMITTEE OF THE RED CROSS
1958




Printed in Switzerland



SR ﬁﬁv(\“,, Mf‘&ﬁ{ Ug?{t,“w ‘
fé} qurm ww L, ﬁmm?b’c@ "

Heor s 155,
’l‘ﬁw GENEVA c! e'VﬁNTIONs OF 12 AUGUST 1949

COMMENTARY

published under the general editorship of

Jean S. PICTET

Doctor of Laws
Director for General Affairs of the International Committee of the Red Cross

IV
GENEVA CONVENTION

RELATIVE TO THE PROTECTION
OF CIVILIAN PERSONS IN TIME OF WAR

by
Oscar M. UHLER Henri COURSIER
Doctor of Laws Doctor of Laws
Former member of the Legal Department Member of the Legal Department of the ICR
of the ICRC
) Clande PILLOUD
Frédéric SIORDET Advocate
Advocate Assistant-Director for General Affairs
Member of the ICRC of the ICRC
Roger BOPPE René-Jean WILHELM
Member of the Legal Department of the ICRC Member of the Legal Department of the ICRC

Jean-Pierre SCHOENHOLZER
Secretary to the Central Management of the ICRC

Translated into English from the original French by
the late Major Ronald GRIFFIN and Mr. C. W. DUMBLETON

GENEVA
INTERNATIONAL COMMITTEE OF THE RED CROSS
1958







CONTENTS

. Page
FOREWORD . . . . . . v v v v v v v e i e e e e e 1
INTRODUCTION . « & « v« ot e e e e e e e e e e e e e e 3
1. Gaps in the protection afforded to civilians . . . . . . . . K
2. Revision of the Geneva Conventions . . . . . . . . . .. 6
TiTLE OF THE CONVENTION . . . . . . « « « « « « « « . . .. 10
PREAMBLE . . . . . . . . . v v v v v v v v v o N |
Parr I
GENERAL PROVISIONS
ARTICLE 1. — Respect for the Convention . . . . . . . . . . . 15
ARTICLE 2. — Application of the Convention . . . . . . . . . . 17
General and Historical . . . . . . . .. ... ... .. .. 17
Paragraph 1. — Armed conflicts involving the a.pphca.tlon of the
Convention . . . . . . . . . . . ... 20
Paragraph 2. — Occupied territories . . . . . . . . . . .. 21
Paragraph 3. — Conflicts in which the belligerents are not all
parties to the Convention . . . . . . . . . .. . . ... 22

1. Relations between belligerents party to the Convention 22
2. Relations between Contracting and non-Contracting Parties 22

ARTICLE 3. — Conflicts not of an international character . . . . . 25
Historical Introduction . . . . . . . . . . . . . .. ... 26
1. Origin and development of the idea . . . . . . . . . 26

2. The discussions at the Diplomatic Conference of 1949 . 30
General . . . . . . . ..o Lo oL 34
Paragraph 1. — Applicable provisions . . . . . . . . . . . 35
1. Introductory sentence — Field of application of the Article 35

A. Cases of armed conflict. . . . . . .. . .. ... 35

B. Obligations of the Parties . . . . . . . . . . .. 37

2. Sub-paragraphs (1) and (2) — Extent of the obhgatlon . 38

A. Sub-paragraph (1) : Humane treatment . . . . . . 38

B. Sub-paragraph (2) : Care of the wounded and sick . . 40
Paragraph 2. — Humanitarian initiative . . . . . . . . . . 41
Paragraph 3. — Special agreements . . . . . . . . . . .. 42

Paragraph 4. — Lack of effect on the legal status of the Parties
totheconflict . . . . . .« . . . . ..o 44



VI CONTENTS

ARTICLE 4. — Definition of profected persons . . . . . . . . . .

General . . . . . ... Lo e e e e
A. On the territory of belligerent States . . . . . . . . .
B. In occupied territories . . . . . . . . . .. oo ..
Paragraph 1. — Defmition . . . . . . . . . . P
Paragraph 2. — Exceptions . . . . . . . . .. .. .. ..
Paragraph 3. — Field of application of Part I . . . . . . .

Paragraph 4. — Persons protected by other Conventions .
ARTICLE 5. — Derogations . . . . . . . . . . e

Historical Background and General Remarks . . . . . . . .
Paragraph 1. — In the territory of Parties to the conﬂlct ...
Paragraph 2. — . Occupied territory . . . . . . . . . . . .. :
Paragraph 3. — Humane treatment . . . . . . . . .. e
Conclusions . . . . . . . . . ¢ v v v v v e e
ARTICLE 6. — Beginning and end of application . . . . . . . .
Paragraph 1. — Beginning of application . . . . . . . . . .
Paragraph 2. — End of application in the territory of the Parties
" totheconflict. . . . ... ... ..o
Paragraph 3. — End of apphcatlon of the Convention in occupied
territories . . . . . . . oL L 0oL e e e ‘
Paragraph 4. — Continued application to certain persons. . .
ARTICLE 7. — Special agreements ...............
General Background . . . .« . . ... L. e e PR

Paragraph 1. — Nature, form and limitation of special agreements

1. First sentence — Nature and form of special agreements -

A. Form of the agreements . . . . . . . . . .. ..

B. Time of conclusion . . . . . . . . . . . ... .
2. Second sentence — Prohibited special agreements
A. Agreements in derogation of the Convention . ... . .
B. Scope of the safeguard clause . . . . . . . . . . .
C. Special problems . . . . . . . . . . .0 .. _
Paragraph 2. — Duration of special agreements . . . . . . .
ARTICLE 8. — Non-renunciation of vights . . . . . . . « « « . .
1. Renunciation of protection under the Convention
A. Reasons for absolute prohibition . . . . . . . ..
B. The wishes of protected persons in the application of
the Conventions . . . . . . . . . . .« . . . ..

2. Nature of the rights conferred upon protected persons . .

A. Thebasicconcepts . . . . . . . .. . .. .. ..

B. Practical aspect of therights ... . . . ... . . ..

C. Obligation on persons protected . . . . . . . . . .

ARTICLE 9. — Protecting Powers . . ... . . . « « « « « « . .
General . . . . . e e e e e e e e D e e e e

1. Historical background . . . . . . . . . . . . . . ..

2. Discussions at the Diplomatic Conference of 1949 . . . .



CONTENTS VI

Page
Paragraph 1. — General rdle of the Protecting Powers . . . . 86
A. First sentence. — Obligatory character . . . . . . v . 86
B. Second and third sentences. — Executive agents -. . . . 89
Paragraph 2. — Facilities . . . . . . . . .. . ... ... 89
Paragraph 3. — Limits . . . . . . . .. e e 90
Conclusions . . « « ¢ v« 4 4 e e e e e e e e e )
ARTICLE 10. — Activities of the International Committee of the Red
CFOSS '« v v o v e e e e e e e e e e e e e e e e e e e 93
_General Background . . . . . . . ... o000 o0 93
Comments on the Article . . . . . . . . .. ... .. .. 95
i. Approved organizations . . . . . . . . . . . .. .. 96
2. Activities authorized . . . . . . . . . . ... . . 97
3. Scope of the Article . . . . . . . ... ... ... 98
ARTICLE 11. — Substitutes for Protecting Powers . . . . . . . . 99
General Background . . . . . . . . . .. o000 100
Paragraph 1. — Special international organization . . . . . . 104
Paragraph 2. — Absence of Protecting Power . . . . . . . . 107
Paragraph 3. — Absence of a substitute . . . . . . . . .. 109
Paragraph 4. — Requisite qualifications . . . . . . . . .. 110
Paragraph 5. — Prohibition of derogations . . . . . . . .. 111
Paragraph 7. — Neutrals . . . . . . . . . ... ... .. 112
Conclusion . ., . v « v ¢ v v v e v v e e e e e e e e e e 112
ARTICLE 12. — Conciliation procedure . . . . . . . . . . . . . 113

Paragraph 1. — Good offices of the Protecting Powers. . . . 114

Paragraph 2. — Meeting of representatives of the Parties to the
conflict . . . . .. ... ..o 115
Legal settlement of disputes . . . ... . . . . . . . .. 116

Part 11

GENERAL PROTECTION OF POPULATIONS AGAINST
CERTAIN CONSEQUENCES OF WAR

ARrTICLE 13. — Fueld of application of Part II . . . . . . . . . 118

1. Object and field of application. . . . . . . . . . .. 118

2. Prohibited distinctions . . . . . . . . . . . . .. L 119
ARTICLE 14, — Hospital and safety zomes and localities . . . . . 119
General . . . . . . .. o e e e e e e 120

1, Terminology . . . . . . . . . « « o oo 120

2. Historical background . . . . . . . . . .. ..., 121
Paragraph 1. — Establishment of zones . .. . . . . . .. 124

1. Time of establishment . . . . . . . . . . . . .. .. 124

2. Persons sheltered . . . . . . . . . ... 0L, 125

3. Object . . . . . .o e e e e 127



VIII CONTENTS

Page
Paragraph 2. — Recognition of zones . . . . . . . . . .. 127
Paragraph 3. — Good offices . . . . . . . .. . . .. .. 128
ARTICLE 15. — Neutralized zomes . . . . . . . . . . . . . .. 128
General Background . . . . . . . . . . . .. ... ... 129
Paragraph 1. — Establishing the zones . . . . . . . . . . . 130
1. Procedure . . . . . . . . ... L. 130
2. Those who benefit . . . . . . . e e e e e e e 131
Paragraph 2. — Procedure and form of the agreement. . . . 132
ARTICLE 16. — Wounded and sick — General protection . . . . . 133
Paragraph 1. — Protection and respect . . . . . . . . . . . 133
Paragraph 2. — Search and protection . . . . . . . . . .. 135
' 1. Search . . . . . . . . .. L 0o 135
2. Protection . . . . . . . .. .. ... 137
ArticLE 17. — Evacuation . . . . . . . . . . . .. . .. .. 137
General Background . . . . . . . .. .. oL 0L L. 138
1. Besieged or encircled areas . . . . . . . . . . . .. 138
2, Evacuation . . . . . . . .. .. .. e e e e e 138
A. Benmeficiaries . . . . . . . .. .. .00, 138
B. Local agreements . . . . . ... . . . . . . ... 139
C. Procedure . . . . . . . . . .. ... 139
3. Ministers of religion and medical personnel and equipment 140
ARTICLE 18. — Protection of civilian hospitals . . . . . . . . . 141
General Background . . . . . . . . .. .00 141
Paragraph 1. — Definition and protection . . . . . . . . . . 143
1. Purpose . . . . . . . . . . . . . e 143

A. General principles . . . . . . . . .. . ... .. 143 -
B. Application . . . . . . . . . ... 0oL 145
2. Respect and protection . . . .-. .. .. ..o L. 147
Paragraph 2. — Official recognition . . . . . . . . . . .. 148
Paragraph 3. — Marking . . . . . . . . . . . . ... .. 149
1. Authorization by the State . . . . . . . . . . . .. 149
2. Supervision. . . . . . e e e e e e e e e e 151
Paragraph 4. — Visibility of the marking. . . . . . . . . . i52
Paragraph 5. — Distance from military objectives . . . . . . 152
ARTICLE 19. — Discontinuance of protection of hospitals . . . . . 154
Paragraph 1. — Conditions under which protection is discontinued 154
1. Basic condition. — Acts harmful to the enemy . . . . . 154
2. Formal condition — Warning and time limit . . . . . 155
Paragraph 2. — Acts not causing protection to cease . . . . 155
ARTICLE 20. — Hospital staff . . . . . . . . . . . ... 156
Paragraph 1. — Permanent staff . . . . . . . . . . . . .. 159
1. Status and duties ; . . . . . . .. ... Lo L. 159



CONTENTS IX

Page
Paragraph 2. — Identification of permanent staff . . . . . . 161
1. Identity card . . . . . . . . . . ..o 161
2. Thearmlet . . . . . . . . . . . . . 0 . 161
Paragraph 3. — Temporary staff . . . . . . . . . . . .. 164
1. Status and duties . . . . . . . . ..o 164
2. Respect and protection . . . . . . . . . . . ... 165
3, Identification . . . . . . . . . . .. ... 166
I. Thearmlet . . . . . . . . . . . . . .. ... 166
II. Identity card . . . . . . . . . . « . . . .. 169
Paragraph 4. — Nominal list of hospital staff . . . . . . . . 169
ArTICLE 21, — Land and sea tramsport . . . . . . . . . . .. 169
1. Definition . . . . . . . . . . . ..o 170
2. Respect and protection . . . . . . . . . . .. ... 171
3. Marking . . . . ¢« o o oo o e e e e e 172
ARTICLE 22. — Ay transport . . . . . . . . . . . . . ... 173
Paragraph 1. — General principles . . . . . . . . . . . .. 173
1. Definition . . . . . . . . . . . . . ..o 173
2. Protection . . . . . . . ..o oo 173
Paragraph 2. — Marking and recognition . . . . . . . . . . 174
Paragraph 3. — Prohibition of flight over enemy territory . . 175
Paragraph 4. — Summons to land . . . . . . . . .. L. 176
ARTICLE 23. — Consignments of medical supplies, food and clothing . 177
General Background . . . . . . . . . . ..o 0oL 178
Paragraph 1. — Right to free passage ~ . . . . . . . . . . 179

1. Principle — Distinction between two kinds of consign-
ment . ... .. .o e e e e e e 179
2. Scope of the provisions . . . . . . . . . . . ... 181
Paragraph 2. — Safeguards . . . . . . . . e e e 181
A. Danger of misappropriation . . . . . . . . . . . .. 182
B. Supervision . . . . . . . 000 e e e 182
C. Ban on undue advantage . . . . . . . . . . . . .. 182
Paragraph 3. — Protecting Powers . . . . . . . . . . . .. 183
Paragraph 4. — Methods of forwarding . . . . . . . . .. 184
ARTICLE 24. — Measures velating to child welfave . . . . . . . . 184
General Background . . . . . . . . . ... 0oL 185
Paragraph 1. — Maintenance and education. . . . . . . . . 186
Paragraph 2. — Reception in a neutral country . . . . . . 188
Paragraph 3. — Identification . . . . . . . . . . . . . .. 189
ARTICLE 25. — Family mews . . . . . . .« . . . . o« . o ... 190
General Background . . . . . . . . . . . o000 L 191
Paragraph 1. — Principle . . . . . . . . . . . . ..o L. 192
1. Extent of the right tonews . . . . . . . . . . . .. 192
2. Forwarding of family news . . . . . . . . . . . .. 192
Paragraph 2. — Neutral intermediary . . . . . . e 193

Paragraph 3. — Use of standard forms . . . . . . . . . . 194



X CONTENTS

- Page
ARTICLE 26. — Dispersed families . . . . . . . . . . .. .. 195
" General Background . . . . . . . . .. Lo L. 195
1. Obligation to facilitate enquiries . . . . . . e e 196
2. Assistance from humanitarian organizations . . . . . . 197

Part III
STATUS AND TREATMENT OF PROTECTED PERSONS

SecrioNn I

PROVISIONS COMMON TO THE TERRITORIES
OF THE PARTIES TO THE CONFLICT AND TO OCCUPIED

TERRITORIES

ARTICLE 27. — Treatment : General observations . . . . . . . . . 199
- General Remarks. Historical Background . . . . . . . . . . 199
Paragraph 1. — General principles . . . . . . . . . . ... 201
1. First sentence — Respect for fundamental r1ghts ... 20
A. Respect for the person . . . . . . . .. .. ... 201
B. Respect for honour . . . . . . . . .. ... L. 202
C. Respect for family rights . . . . . . . . . .. .. 202
D. Respect for religious convictions and practicess . . . 203
E. Respect for manners and customs . . . . . . . . . 203
2. Second sentence — Humane treatment . . . . . . . . 204
Paragraph 2. — Treatment of women . . . . . . . . . .. 205
Paragraph 3. — Equality of treatment — Non-discrimination . 206
Paragraph 4. — Reservation in regard to security measures . . 207
ARTICLE 28. — Danger zomes . . . . . . . . . . . . . . . .. 208

1. Distinction between ruses of war (which are permissible)
and acts of barbarity (which are unlawful) . . . . . . 208
2. Scope of the provision . . . . . . . . . <. . . . 209
ARTICLE 29. — Responsibilities . . . . . . . . . . . . . . .. 209
1. Responsibility of the State and of the individual . . . . 209
2. Principle . . . . . (.. 0000 oo 210
3. Scope of the provision . . . . . e e e e e e e e 211
ARTICLE 30. — Application to Protecting Powers and relief organizations 213
Paragraph 1. — Right of communication . . . . . . . . .. 214
1. Principle . . . . . . .. ... .. ..... ... 214
2. Organjzations . . . . . . . . . .« . . v v v vt 215
A. The Protecting Powers . . . . . . . . . .. ... 215

B. Humanitarian organizations . . . . . .. .. .. 215



CONTENTS XI

Page
(a) The International Committee of the Red Cross . 215
(b) The National Red Cross Societies . . . . . . . 216
1. In the territory of Parties to the conflict . . 216
2. In occupied territories . . . . . . .. . .. 217
(c) Other organizations . . . . . e e e e e e e 217
Paragraph 2. — Facilities. Reservation . . . . . . . . . .. 218
Paragraph 3. — Visits . . . . . . . . . . .. .. 219
ARTICLE 31. — Prokibition of coercion . . . . . . . . . . . . . 219
1. Scope of the prohibition . . . . . . . . . . . ... 219
2. Significance of the prohibition . . . . . . . . . . .. 220
ARTICLE 32. — Prohibition of corporal punishment, forture, etc. . . 221
1. First sentence — General principles . . . . . . . . . 221
A. Subject to prohibition . . . . . . . .. ..o 221
B. Purpose of the prohibition . . . . . . . . . . .. 222
C. Those who benefit from the prohibition . . . . . . 222
2. Second sentence — Prohibited acts . . . . . . . .. 222
A. Murder . . . . .« ot o e e e e e e e e e e 222
B. TOrtUre . . « = v v v v v v v e e e e e e e e e 223
C. Corporal punishment and mutilation . . . . . . . . 223
D. Medical experiments . . . . . . . . .. .. 224
E. Other measures of brutality . . . . . . . . . .. 224

ARTICLE 33. — Individual responsibility — Collective penalties —
Pillage — Reprisals . . . . . . . . . . 0o o000 224
Paragraph 1. — Principle of individual responsibility . . . . . 225
1. Prohibition of collective penalties . . . . . . . . . . 225
2. Measures of intimidation or of terrorism . . . . . . . . 225
Paragraph 2. — Pillage . . . . . . . . e e e e e e e 226
Paragraph 3. — Reprisals . . . . . . . . . .. .. ... 227
1. Definition and historical survey . . . . . . . . . . . 227
2. Scope of the provision . . . . . . . . .. ..o 228
3. Interpretation with regard to retortion . . . . . . .. 228
ARTICLE 34, — Hostages . . . . « « « « « o« o v o 0 o s o 229
1. Definition and historical survey . . . . . . . . . . . 229
2. Absolute nature of the provision . . . . . . . . . .. 231

SecrtioN II
ALIENS WITHIN THE TERRITORY OF A PARTY
TO THE CONFLICT

Introduction . . . . « & v ¢ ¢« ¢ ¢ o o 000 . e e e e 232
ARTICLE 35. — Right to leave the territory . . . . . .. e ee .. 233

General Remarks — Historical Background . . . . . . . WL 234



XII CONTENTS

Paragraph 1. — Right to leave the territory . . . . . . . .
1. First sentence . . . . . . . . . o . oo o0 e
A. Principle . . . . . .. ..o

B. Reservation . . . . . . . . . ... oo

2. Second sentence — Procedure . . . . . . . . . . ..

3. Third sentence — Travel facilities . . . . . . . . . .
Paragraph 2. — Right of appeal . . . . . . . . . . . . ..
Paragraph 3. — Intervention by the Protecting Power . . . .

ARTICLE 36. — Method of repatriation . . . . . . . . e e
Paragraph 1. — Practical arrangements . . . . . . . . . . .

1. First and second sentences — Conditions — Costs . . . .

2. Third sentence — Special agreements . . . . . . . . .
Paragraph 2. — Reservation. . . . . . . . . . . ... ..

ARTICLE 37. — Persons in confinement . . . . . . . . . + . . .
Paragraph 1. — Scope . . . . . . . . . . ...

Paragraph 2. — Right to leave the territory . . . . . . . .
ARTICLE 38. — Nown-repatriated persons . . . . . . . . . . . .
1. Principle . . . . . . . .. e e e e e e e

A. Continuation of peacetime treatment . . . . . . .
B. Reservations . . . . . . . . . . « . o ..
2. Imprescriptible rights . . . . . . . . . . . . . . ..
A.Relief. . . . . . .. . ... C . .
B. Medical care . . . . . . . .« o v e w e
C. Religion . . . . . . . oo
D. Protection . . . . . . . . .. . . L.
E. Preferential treatment . . . . . . . . . . . . ..

ARTICLE 39. — Means of existence . . . . . . « « « « « « « - .
General Historical Background . . . . . . . . . . R
Paragraph 1. — Right to work . . . . . . . . .. . . ..
Paragraph 2. — Allowances from the country of residence . .
Paragraph 3. — Other allowances . . . . . . . . . . . ..

ARTICLE 40, -— Employment . . . . . . . . . . . ... ...
Paragraph 1. — Compulsory work . . . . . . . . . . . . .
Paragraph 2. — Restrictions . . . . . . . . . . . .. . ..

- Paragraph 3. — Working conditions . . . . . . . . . . ..
Paragraph 4. — Right of complaint . . . . . . . . . . ..
ARTICLE 41, — Assigned residence. Imtermment . . . . . . . . .
Paragraph 1. — General principle . . . . . . . . . . ..
Paragraph 2. — Status of persons placed in assigned residence
ARTICLE 42. — Grounds for internment or assigned residence. Volun-
tary infernment . . . . . . . . . e e e e e e e

Paragraph 1.-— Scope . . . . . . . . . . . . ... .
Paragraph 2. — Voluntary internment . . . . . . . . . . .

Page
235
235
235
235
236
237
237
238

239
239
239
240
241

242
242
243

243
244

245
246
246
247
247
248
248

249
249
250
251
252

253
253



CONTENTS © X

'Page
ARTICLE 43. — Procedure . . . . . . . « . « . . . 259
Paragraph 1. — Right of appeal . . . . . . . . . .. ... 260
1. First sentence — Method . . . . . . . . . . .. .. 260
2. Second sentence -— Periodical reconsideration . . . . . 261
Paragraph 2. — Intervention by the Protecting Power. . . . 262
ARTICLE 44, — Refugees . . . . . « . .« o v o o000 . 262
1. General . . . . . . . . . Lo e e e 262
2. Definition, treatment . . . . . . . . . . . . ... 263
ARTICLE 45. — Transfer to another Power . . . . . . . . . .. 265
General . . . . . . . ... e e 266
Paragraph 1. — Prohlblted forms of transfer . . . . . ... 266
Paragraph 2. — Reservations . . . . . . . . . .. . . .. 267
Paragraph 3. — Conditions for transfer. . . . . . . . . .. 267
A. Preliminary safeguard . . . . . . . . . . . . .. .. 268
B. Responsibilities . . . . . . . . . . . .. ... L 268
1. Responsibility of the receiving Power . . . . . . . 268
2. Responsibility of the transferring Power . . . . . . 268
Paragraph 4. — Persecution . . . . . . . . . . .. ..., 269
Paragraph 5. — Extradition . . . . . . .. .. .. ... 269
- ARTICLE 46. — Cancellation of restrictive measures. . . . . . . . 270
Paragraph 1. — Measures relating to persons.-. . . . . . . . 270
Paragraph 2. — Measures relating to property . . . . . . . 271
SecrtioN III
OCCUPIED TERRITORIES

ARTICLE 47. — Inviolability of vights . . . . . . . . . . . .. 272
1. General . . . . . . . . .. .00 e e e 273

2. Changes in the institutions or the government of the occu-
pied territory . . . . . . . . L. oL oo 273

3. Agreement concluded between the authorities of the occu-
pied territory and the Occupying Power . . . . . . . 274
4, Annexation . . . . . . . . . . o 0 e 0w e e e e e 275
ARTICLE 48. — Special cases of repatriation . . . . . . . . . . 276
ARTICLE 49. — Deporiations, transfers, evacuations . . . . . . . 277
Paragraph 1. — Forcible transfers and deportations . . . . . 278
Paragraph 2. — Evacuation . . . . . . . . . . . ... 280
Paragraph 3. — Practical arrangements. . . . . . . . . .. 281
Paragraph 4. — Notification of the Protecting Power . . . . 281

Paragraph 5. — Right of protected persons to move from place
toplace . . . . ... o e e e e e 282

Paragraph 6. — Deportation and transfer of persons into occu-

pied territory . . . . . ... oo oo oo 283



X1V CONTENTS

Page

ArTICLE 50. — Childven . . . . . . . . . . . .. i e e e 284

General . . . . . . ..o o e e e e e e e e e e e e 284

. Paragraph 1. — Institutions for children . . . . . . . . .. 285

Paragraph 2. — Identification. Prohibition of changes in personal

, status and of enlistment . . . . . . e e e e e e e e 287
Paragraph 3. — Orphans and children separated from their

o ooparents . . oL .. L Lo o0 .. [P 288

Paragraph 4. — Official Information Bureau . . . . . . . . 289

Paragraph 5. — Preferential measures not to be hindered . . . 290

ARTICLE 51. — Ewnlistment. Labour . . . . . . . . . . . ... 290

General . . . . . . L L L Lo e e e e e e e e e 291

Paragraph 1. — Enlistment . . . . . . . . . . .. . ... 292

Paragraph 2. — Labour . . . . . . . . . . . . . . . ... - 293

1. First sentence — Age limit . . . . . . . K

2. Authorized work . . . . . .. .. .. .. L. .. 294

A. Work necessary for the needs of the army of occupation 294

B. Work necessary to satisfy the needs of the population 295
3. Second sentence. — Prohibition of the compulsory em-

ployment of protected persons on work which would

oblige them to take part in military operations . . . . . 296
4, Third sentence — Protected persons may not be com- -

pelled to employ forcible means to ensure the security of

the installations where they are performing compulsory

labour . . . . . . . . Lo o oo o 297
Paragraph 3. — Working conditions . . . . . . . . . . .. 298
Paragraph 4. — Civilian status of workers . . . . . . . . . 299

ARTICLE 52. — Prolection of workers . . . . . . . . . . . . . 299
Paragraph 1. — Recourse to the Protecting Power . . . . . 299
Paragraph 2. — Prohibited measures . . . . . . . . .. . . 300

ARTICLE 53. — Prohibited destruction . . ... . . . . . . . .. 300

1. Object of the protection afforded . . . . . . . .. . 300

2. Scope of the provision . . . . . . .. .. ... .. 301

3. Reservation . . . . . . . . . . . . . .. L. 302
ARTICLE 54. — Judges and public offictals . . . . . . . . . . . 302
- Paragraph 1. — Status. Prohibition of coercive measures . . 303
1, The problem . . . . . . . . . . . . ... 303

2. Status . . ... L0 oo o Ve e e e 304

3. Prohibition of coercive measures . . . . . . . . . + . 305

" Paragraph 2. — Reservations . . . . . . . . ... ... 305
1. General principles . . . . . . E .. .. 305

2. Particular cases . . . . . . . . .. 000 e 307

3. Removal of officials from their posts . . . . . . . . . 308

ARTICLE 55. — Food and medical‘su;byblies for the population . . . 309
Paragraph 1. — Provision of food and medical supplies . . . 309



' CONTENTS xv

Page

Paragraph 2. — Requisitioning . . . . . . . e e e e e 311

1. Conditions . . . . . . . .« .« . .. .. e e e 311

2. Payment . . . . . . . .00 000000 e e 31

Paragraph 3. — Protecting Powers . . . . . . . . . . . .. 312

ARTICLE 56. — Hygiene and public health . . .. . . . . . .. 312

General . . . . . . . ..o e e e e e e I ) K

Paragraph 1. — Hygiene and public health . . . . . .. .. 313

Paragraph 2. — Hospitals . . . . . . . . . .. .. ... 315

Paragraph 3. — Moral requirements . . . . . . . . . . .. 315

ARTICLE 57. — Requisition of hospitals . . . . . . « « « . .. 316

Paragraph 1. — Hospitals . . . . . . . . . . . ... 316

Paragraph 2. — Material and stores . . . . . . . .. ... 317

ARTICLE 58. — Spiritual assistance . . . . . . « . <« . . . - 318

ARTICLE 59, — Relief — Collective velief . . . . . . . . . . .. 319

General . . . . . . .o e e e e e e e e e e 319

' Paragraph 1. — General rule . . . . . . .. . ... ... 320
Paragraph 2. — Qualification for undertaking a relief action —

Nature of relief . . . . . . . . . .. . oW o0 . 321

Paragraph 3. — Free passage . . . . . . e e e e e e e e 321

Paragraph 4. — Verification and supervision . . . . . . .. 322

ARTICLE 60. — Responsibilities of the Occupying Power . . . . . 323

1. Continuing responsibility of the Occupying Power . . . 323

2. Consignments not to be diverted . . . . . . . . . .. 323

ARTICLE 61. Distribution . . . . . . . . . . . . . T e e e 324

Paragraph 1. — Co-operation and supervision . . . . . . . . - 325

1, Protecting Power . . . . . . . . . .. e e e e e e 325

2. Delegation of the duty of supervision. . . . . . . . . 326

Paragraph 2. — Exemption from charges . . . . . L. e .. 327

1. General rule . . . . . . . . .. ... 000 S.o. 327

2. Reservation . . . . . ¢ « v v v v v v v 0 v e e e 327

3. Distribution facilities . . . . . . . . . . . o .. 328

Paragraph 3. — Transit . . . . . . . . . . . . .. .. .. 328

ARTICLE 62. — Individual velief . . . . . . . . « .« o o .. 328

ARTICLE 63. — National Red Cross and other velief societies . . . . 330

General . . . . . . . e e e e e e e e e e e e e e e 330
Paragraph 1. — Respect for National Red Cross Societies and

other relief societies. — Reservation . . . . . . . . . .. 331

1. Continuation of humanitarian activities . . . . . . . . 33

2. Non-intervention . . . . . . . . . .. G X 74

3, Reservation . . . . . v v v v v v v e e e e e 333

Paragraph 2. — Special organizations . . . . . . . . .. . 333



XVI CONTENTS

ARTICLE 64. — Penal legislation : 1. General observalions . . . . .
Paragraph 1. — Penal laws — Courtsoflaw . . . . . . . . .

1. First sentence, — Penal legislation . . . . . . . . . .

A, Therule . . . .. . . .. ...

B. Reservations . . . . . . . . . . . .. ... ..

2. Second sentence. — Courts of law . . . . . . . . ..

A, Therule . . . . . . . . . o o o0

B. Reservations . . . . . . . ... . ... ... ..
Paragraph 2. — Legislative powers of the occupant . . . . .

ARTICLE 65. — Penal legislation : 1. Publication — Non-retroactivity
1. Publication'. . . . . . .. . ..o oo

2. Non-retroactivity . . . . . . . . . . . . . . .. ..
_ ARTICLE 66. — Penal legislation : I1I11. Competent couris . . . . .
1. General . . . . . . . 000000

2. Conditions . . . . . . . . . .00
ARTICLE 67. — Penal legislation : IV. Applicable provisions
ARTICLE 68. — Penal legislation : V. Penalties. Death penalty

Paragraph 1. — Penalties involving loss of liberty . . . . .
1. Offences .. . . . . . .. . . .. oo e
2, Sanctions . . . . . ... o e e e e
Paragraph 2. — Death penalty . . . . . . .. . . . . ..
1. Offences . . . . . . . . . . ..o

2. Reservation in regard to local legislation . . . . . . . .
Paragraph 3. -—— Special condition . . . . . . . .. .. ..
Paragraph 4. — Age limit . . . . . . . . . .. . . . ...

ARTICLE 69. — Penal legislation : VI. Deduction from sentence of
period spent under arvest . . . . . . . . . ... 0 0.
ARTICLE 70. — Penal legislation : VII. Offences commitied before
Y
Paragraph 1. — Acts committed by protected persons before
occupation . . . . L L. . 000 e e e e ..

1. The principle . . . . . . . . . . . . .

© 2 Exception . . . . . . .. .o oo .
Paragraph 2. — Refugees . . . . . . . . . . . . . . . ..
1. Object of protection . . . . . . . . e e e e e e

2, Treatment . . . . . . . . ¢« . . oo

ARTICLE 71. — Penal procedure: 1. General observations . . . . .
Paragraph 1. — Regular trial . . . . . . . . . . . .. ..
Paragraph 2. — Charge. — Intervention by the Protecting

Power .“. . . . . .o 0o o e
1. First sentence, — Charge and preliminary investigation
2. Second and third sentences. — Intervention by the Pro-

tecting Power . . . . . .« .+ . v e v e e e e e

Paragraph 3. — Notification to the Protecting Power

Page
334
335
335
335
335
336
336
336
337

338
338
339

339
339
340

341

342
343
343
343
344
344
345
346
346

347

348

348
348
349
350
350
351

352
353

354
354

354
355



CONTENTS XVII

Page
ARTICLE 72, — Penal procedure: I1. Right of defence . . . . . .. 356
Paragraph 1. — Evidence. — Counsel for the defence . . . . 356
Paragraph 2. — Defending counsel or advocate ex officio . . 357
Paragraph 3. — Interpreter . . . . . . . . . . .. .. .. 357
ARTICLE 73. — Penal procedure. — III. Right of appeal . . . . 358
Paragraph 1. — Appeal . . . . . . . . .. ... 0L 358
Paragraph 2. — Appeal procedure . . . . . . . . ... .. 358
ARTICLE 74. — Penal procedure: IV, Assistance by the Protecting Power 359
Paragraph 1. — Attendance at court hearings . . . .. .. 360
Paragraph 2. — Communication of sentences . . . . . . . . 360
ARTICLE 75. — Penal procedure: V. Death sentence . . . . . . . 361
Paragraph 1. — Petition for pardon or reprieve . . . . . . . 361
Paragraph 2. — Time limit before sentence is carried out . . 362
Paragraph 3. — Reservation . . . . . . . . « v 4 o o . .. 362
ARTICLE 76. — Treatment of detaimees . . . . . . . « . « « . . 363
Paragraph 1. — General principles . . . . . . . . . . .. 363
Paragraph 2. — Medical attention . . . . . . . . . . ... 364
" Paragraph 3. — Spiritual assistance . . . . . . .. .. .. 364
Paragraph 4. — Treatment of women . . . . . . . . . .. 364
 Paragraph 5. — Treatment of minors . . . . . . . . . .. 365
Paragraph 6. — Visits . . . . . . ... .. 0000 ., 365
Paragraph 7. — Relief . . . . . . . . .. ... .. ... 365
ArTicLE 77. — Handing over of detainees at the close of occupation 366
ARTICLE 78. — Security measures, Internment and assigned residence.
Right of appeal . . . . . . . . . o000 e 367
General . . . . . . . . . L e e e e e e 367
Paragraph 1. — Assigned residence. — Internment . . . . . . 368
Paragraph 2, — Procedure . . . . . .. . o000 o .., 368
Paragraph 3. — Additional safeguards . . . . . . . w . .. 369
SecrtiON IV
REGULATIONS FOR THE TREATMENT OF INTERNEES
Chapter I
General Provisions

ARTICLE 79. — Cases of internment and applicable provisions., . . 371
ARTICLE 80. — Civil capacity . . . . . . . . o o v 0 . ... 374
1. General . . . . . . . . .o e e e e e 374
2. Retention of civil capacity. . . . . . . .. s e ... 374

3. The exercise of attendant rights . . ., . ... ... 375



XVIII CONTENTS

Page
ARTICLE 81. — Maintenance . . . . . . « « « « « « « .« . . 377
Paragraph 1. — Maintenance of internees . . . . . . . . . . 377

Paragraph 2. — Prohibition of deductions from allowances,
salaries and credits . . . . . . . . . . . . ... 378
Paragraph 3. — Maintenance of families . . . . . . . . .. 379
ARTICLE 82. — Grouping of internees . . . . . . . . . . . . . 379
Paragraph 1. — Grouping of internees . . . . . . . . . .. 380
Paragraphs 2 and 3. — Family life . . . . .. ... ... 380

Chapter II
Places of Internment

ARTICLE 83. — Location of places of internment. Marking of camps 382
Paragraph 1. — Choice of site . . . . . . . . . . . . . .. 382
Paragraph 2. — Notification of places of internment . . . . 383
Paragraph 3. — Marking of-internment camps . . . . . . . 383
ARTICLE 84, — Separale intermment . . . . . . . . . . . . .. 384
ARTICLE 85. — Accommodation. — Hygiene . . . . . . . . . . 385
Paragraph 1. — Hygiene and health . . . . . . . . . . .. 386
Paragraph 2. — Sleeping quarters . . . . . . . . . . . .. 387
Paragraph 3. — Sanitary conveniences . . . . . . . . . . . 387
Paragraph 4. — Special provisions concéerning women . . . . 388
ARTICLE 86. — Premises for religious services . . . . . . . . . . 388
ARTICLE 87. — Canteens . . . . . . . « o « « « o« o o o 0 s 388
Paragraph 1. — Principle . . . . . . . . . . . . . . .. 389
Paragraph 2. — Canteen profits. — Welfare funds . . . . . 389

Paragraph 3. — Disposal of a credit balance of the welfare fund
if a place of internment is closed down . . . . . . . . . . 390
ARTICLE 88. — Air raid shelters. Protective measures. . DR 391
Paragraph i. — Air raid shelters. . . . . . . . .. - 2
Paragraph 2. — Fire precautions . . . . . . . . . . . . .. 392

Chapter III
‘ Food and Clothing

ARTICLE 89. — Food . . . . . . . « « . o oo 392
Paragraph 1. — Normal ration. . . . . . . . . . . . . .. 392
Paragraph 2, — Additional food . . . . . . . . . . . . .. 393
Paragraph 3. — Water. Tobacco . . . . . . . . . . . .. 394
- Paragraph 4. — Supplémentary rations . . . . . . . . . . . 394

Paragraph 5. — Women and children . . . . . . . . . . . 395



CONTENTS XI1X

. . P;age
ARTICLE 90. — Clothymg . . . . . . . . . . . . . .. ... 396
Paragraph 1. — Obligations of the Detaining Power . . . . . 396

Paragraph 2. — Clothing not to bear ridiculous or ignominious
outward markings . . . . . . . . . . ... L. 397
Paragraph 3. — Working outfits . . . . . . . . coe . 397

Chapter 1V
Hygiene and Medical Attention
ARTICLE 91. — Medical attention . . . . . . . . . . . . . .. 398
Paragraph 1. Infirmary . . . . . . ... . ... ... .. 399
Paragraph 2. — Maternity cases. Serious diseases . . . . . . 399
Paragraph 3. — Nationality of the doctor in charge of the case 400
Paragraph 4. — Medical examination . . . . . . . . . . . . 401
Paragraph 5. — Dentures, spectacles and other artificial appliances 401
ARTICLE 92. — Medical inspections . . . . . . . . . . . . .. 402
Chapter V
Religious, Intellectual and Physical Activities

ARTICLE 93. — Religious duties . . . . . . . . . . . .. ... 403
General Remarks. Historical Background . . . . . . . . . . 404
Paragraph 1. — Principle . . . . . . . . . . . . .. . .. 405
Paragraph 2. — Ministers of religion . . . . . . . . .. .. 406
Paragraph 3. — Substitutes . . . . . . ... ... 407
ARTICLE 94. — Recreation, study, sporis and games . . . . . . . 409

Paragraph 1. — Possibility of the internees engaging in study
and sports and games . . . . . . . . . . .. ... 410
Paragraph 2. — Studies . . . . . . . . . . . .. .. S Y &
Paragraph 3. — Physical exercise . . . . : . . . . . . .. 412
ARTICLE 95. — Working conditions . . . . . . . . . . . . .. 413
Paragraph 1. — The principle : Voluntary work . . . . . . . 413
Paragraph 2. — Right to give up work . . . . . . . . . ©. 415

Paragraph 3. — Reservation: Work done on behalf of the’
internees themselves . . . . . . . . . . .. .. ... 415
Paragraph 4. — Respousibility of the Detaining Power . . . 416
ARTICLE 96, — Labowr detachments . . . . . . . . . . . . .. 417
1. Responsibility . . . . . . . . . . ... e e 418

2. Supervision . . . . . . ... C.o. . 418



XX CONTENTS
Chapter VI
Personal Property and Financial Resources

’ Page
ARTICLE 97. — Valuables and personal effects . . . . . . . . . 419
Paragraph 1. — Respect for property . . . . . . . . . . . 420
Paragraph 2. — Safeguards against the conversion of currency 421
Paragraph 3. — Articles which have a personal value . . . . 422
Paragraph 4. — The searching of women . . . . . . . . .. 422
Paragraph 5. — Winding up of accounts . . . . . . . . .. 422
Paragraph 6. — Identity papers . . . . . e e e e e e e 423
Paragraph 7. — Pocket money . . . . . . . . . . .. . . 424
ARTICLE 98. — Financial resources and individual accounts . . . 424
Paragraph 1. — Allowances from the Detaining Power. . . . 425
Paragraph 2. — Allowances from other sources . . . . . . . 425

1. Allowances from the Power of Origin or from the Pro-
tecting Power . . . . . .. e e e e e e e e e e 425
2. Allowances from families or from charitable organizations 426
3. Income on property . . . . ¢ v v 4 e 0 0 0 e e oo 427
Paragraph 3. — Accounts . . . . . . . . . .« .. . . .. 427

Chapter VII

Administration and Discipline

ARTICLE 99. — Camp administration. Posting of the Convention and
of orders . . . . . . o 0 o e i e e e e e e e e e e e 428
Paragraph 1. — Commandant of place of internment . . . . 429
‘Paragraph 2. — Posting of the Convention and of special agree— -
MENES s & & v v« v o e e e ee e e e e e e e e s 430

Paragraph 3. — Posting of regulations issued in apphca.tlon of
the Convention . . . . . . . . v . o v 0 o v e . 431
Paragraph 4. — Individual orders . . . . . . . . Ce e e . 431
ARTICLE 100. — General discipline. . . . . . . . . e e e e 431
Paragraph 1. — Respect for the human person . . . . . . . 432
" Paragraph 2. — Examples of prohibited measures . . . . . . 432
ArTICLE 101, — Complaints and petitions . . . . . . . . . . . 433
‘General Remarks . . . . . . . .. .. ... e e e e e e 433
Paragraph 1. — Right of petition . . . . . . .. Ll e e 434
Paragraph 2. — Complaints . . ... . .« .. ¢« v v v o . . 434
Paragraph 3. — Transmission — Immumty e e e e e e 435

Paragraph 4. — Reports of Internee Committees ... . . . . 436



CONTENTS XXI

. . Page
ARTICLE 102. — Internee Commitiees : I. Election of members. . . 437
General Remarks and Historical Survey: . . . . . . . . .. 437
Paragraph 1. — Elections . . . . . . . . . .. .. .. ~.. 438
~ Paragraph 2. — Approval of the Detaining Power . . . . . . 439
ARTICLE 103. — Internee Committees : II. Duties . . . . . . . . 440
Paragraph 1. — Purpose of the Committees. . . . . . . . . 440
‘Paragraph 2. — Mutual assistance . . . . . . . ... . .. 441
ARTICLE 104. — Internee Commitiees : I1I. Prevogatives . . . . . 442
Paragraph 1. — Exemption from work . . . . . . . . . .. 442
Paragraph 2, — Assistants . . . . . . . ... 0oL L. 443
Paragraph 3. — Correspondence . . . . . . . . . . . .. . 444
Paragraph 4, — Transfers . . . . . . . .. .. ... ... 444
' Chapter VIII
Relations with the Exterior
ARTICLE 105. — Notification of the. measures taken . . . . . . . 445
ARTICLE 106, .— Internment card . . . . . . . . . . . . . .. 446
ARTICLE 107. — Correspondence . . . . . . . . . . « « o . .. 448
Paragraph 1.— Lettersand cards . . . . . . . . . . . . . 448
Paragraph 2. — Telegrams . . . . . . . . T e e e e e e 451
Paragraph 3. — Languages . . . . . . . . . . ... .. . 452
ARTICLE 108. — Relief shipmenis : I. General prmczples ..... 452
General Remarks . . . . . . . . oL ¢ o v 0o a e o . 453

Paragraph 1. — Individual parcels, collectlve shipments . . . 453
Paragraph 2. — Possible restrictions — Notifications . . . . 454
Paragraph 3. — Special provisions . . . . . . . . .. ... 455

ARTICLE 109. — Relief shipments. — II. Collective velief . . . . . 456
- Paragraph 1. — Regulations annexed to the Convention . . . 456
Paragraph 2. — The role of the Internee Committees . . . . 457
Paragraph 3. — Role of the supervisory and relief bodies . . 458

ArticLE 110. — Relief shipments : III. Exemption from postal and

transport charges . . . . . . . . . . . e e e e e e e 458
‘Paragraph 1. — Import, customs and other dues . . . . . . 459
Paragraph 2. — Exemption from postal charges . . . . . . . -459
Paragraph 3. — Relief consignments not sent through the post

office . . . . ...t e e e e e . 462
Paragraph 4. — Sundry expenses . . . . . . . . . . .., 462
Paragraph 5. — Charges for telegrams . . . . . . . . . .. 463

ArticLe 111, — Special means of transport . . . . . . . . . .. 464

‘General Remarks and Historical Survey . . . . . . .« « . . . 464



XXIL _ CONTENTS

Page

Paragraph 1. — Principle . . . . . . . . . .. . . .. .. 466

Paragraph 2. — Conveyance of mail . . . . . . . . . . .. 467
Paragraph 3. — The possibility of the Parties to the conflict

arranging special transport . . . . . . . . . . .. “Loo.. 467

Paragraph 4. — Apportionment of expenses. . . . . . . . . 468

ArTICLE 112. — Censorship and examination . . . . . . . . . . 469
Paragraph 1. — Censorship of correspondence . . . . . . . . 469
Paragraph 2. — Examination of consignments. . . . . . . . 470
Paragraph 3. — Suspension of correspondence . . . . . . . . 470

ARTICLE 113. — Execution and transmission of legal documents . . 471
Paragraph 1. — Transmission of documents . . . . . . ... 471
-Paragraph 2. — Authentication . . . . . . . . . .. . .. 472

ARTICLE 114. — Management of proj)e}ty ............ 473

ARTICLE 115. — Facilities for preparation and conduct of cases . . 474

ArTicLE 116. — Visits . . . . . . . . . . .. e 474
Paragraph 1. — Visits to internees . . . . . . . . . . . .. 475
Paragraph 2. — Visits made by internees outside their place of

internment . . . . .. .0 L. 0L 000000 475
Chapter 1X
Penal and Disciplinary Sanctions _

ARTICLE 117. — General provisions. Applicable legislation . . . . 476
Paragraph 1. — Maintenance of the legislation in force . . . 476
Paragraph 2. — Disciplinary punishments . . . . . . . . . . 477
Paragraph 3. — “Non bis in idem” . . . . . . ... . . .. 477

ARTICLE 118. — Penalties . . . . . . . . . . . . .. L.o.. . 478
Paragraph 1. — Extenuating circumstances . . . . . . . . . 478
Paragraph 2. — Prohibition of cruel treatment . . . . . . . 479
“Paragraph 3. — Return to normal conditions of internment . 480
Paragraph 4. — The deduction of detention while awaiting trial

from sentences of imprisonment . . . . . . . . . . . .. 480
Paragraph 5. — Informing the Internee Committees . . . . . 480

ArticLE 119. — Disciplinary punishments . . . . . . . . . . . 481
Paragraph 1. — Restrictive list . . . . . . . . . . . . .. 481
Paragraph 2. — Prohibition of cruelty . . . . . . . . . .. 483
Paragraph 3. — Restriction on the duration of disciplinary

Punishments . . . . . . . . . . . . .. .. ... ... 484

ARTICLE 120. — Escapes . . . . . <« « « v v v v i e 484
Paragraph 1. — Attempting to escape . . . . . . . . . .. 484
Paragraph 2. — Special surveillance . . . . . e e e 485

Paragraph 3. — Accomplices . . . . . . ... ... ... 486



CONTENTS XXIII

Page
ARTICLE 121. — Connected offences . . . . . . . . . . . . .. 486
Paragraph 1. — Escape or attempt to escape not an aggravating
circumstance . . . . . . . . . e e e e e e e 486
Paragraph 2. — Extenuating circumstances . . . . . . . . . 487
ARTICLE 122, — Investigations. Confinement awasting hearing . . 488
Paragraph 1. — Immediate investigation . . . . . . . . . . 488
Paragraph 2. — Confinement awaiting hearing . . . . . . . 489
Paragraph 3. — Premises in which internees are confined awaiting
hearing . . . . . . ... oo .. 489
ARTICLE 123. — Competent authorities. Procedure . . . . . . . . 489
Paragraph 1. — Competence of the commandant of the place of
internment . . . . . .. .. ... L. 490
Paragraph 2. — Defence of the internee . . . . . . . . . . 491
Paragraph 3. — Period between the award of punishment and
its execution . . . . . . .. ... L. 492,
Paragraph 4. — Period between two punishments . . . . . . 492
Paragraph 5. — Record of disciplinary punishments . . . . . 492
ARTICLE 124. — Premises for disciplinary pumishments . : . . . 493
Paragraph 1. — Special premises . . . . . . . . .. . .. 493
Paragraph 2. — Sanitary requirements . . . . . . . . . .. 494
Paragraph 3. — Women . . . . . . . . .. .. ... .. 494
ARTICLE 125, — Essential safeguards . . . . . . . . . . . .. 494
Paragraph 1. — Exercise in the open air . . . . . . . . . . 495
Paragraph 2. — Medical inspections . . . . . . . . . . .. 495
Paragraph 3. — Confiscation of parcels and remittances of money 496
Paragraph 4. — Reservation with regard to correspondence and
visits . ... L L L 496
ARTICLE 126, — Provisions applicable to judicial proceedings . . . 497
Chapter X
Transfers of Internees
ARTICLE 127. — Conditions . . . . . . . . . . . . . . . ... 498
Paragraph 1. — Means of transport . . . . . . . . .. .. 499
Paragraph 2. — Provisions for the journey. — Safety . . . . 499
Paragraph 3. — Thesick . . . . . . . . . .. ... ... 500
Paragraph 4. — Safety . . . . . . . . ... ... .. .. 501
Paragraph 5. — Reservation concerning repatriation . . . . . 501
ARTICLE 128. — Method . . . . . . . . . . . .. .. .. .. 502



XXIV CONTENTS

Page

Paragraphs 2 and 3. — Accompanied luggage — Mail and parcels -
to be forwarded without delay . . . . .. . . ... .. 503
Paragraph 4. — Subsequent forwarding of luggage. . . . . . 503

Chapter XI
Deaths

ARTICLE 129. — Wills. Death certificates . . . . . . . . . . . . 503
Paragraph 1. — Wills. . . . . . . . . . . . ... ... 504
Paragraph 2, — Death certificate . . . . . . . . .. ... 504
Paragraph 3. — Official record of death . . . . . . . . .. 505
ARTICLE 130. — Burial. Cremation . . . . . . . « . . « « .. 505
Paragraph 1. — Respect for graves . . . . . . . . . . .. 506
Paragraph 2. — Collective graves — Cremation . . . . . . . 507
Paragraph 3. — Exchange of information. . . . . . . . .. 507
ARTICLE 131. — Inlernees killed or injured in special circumstances »508‘
Paragraph 1, — Official enquiry . . . . . . . . . . . . .. 509
Paragraph 2. — Communication to the Protecting Power . . 509
Paragraph 3, — Prosecution . . . . . . e e e e e e e e 510

Chapter XII

Release, Repatriation and Accommodation in Neutral Countries

ARTICLE 132, — During hostilities or occupation . . . . . . . . 510
Paragraph 1. — General rule concerning release . . . . . . . 510
Paragraph 2. — Special agreements . . . . . . . . ... . 512

ARTICLE 133. — Release after the close of hostilities . . . . . . . 514
Paragraph 1. Immediate release . . . . . . . . . . . ... 514
Paragraph 2, — Reservation., . . . . . . . . . . .. ... 515
Paragraph 3. — Search for dispersed internees . . . . . . . 516

ARTICLE 134. — Repatriation and return to last place of vesidence . 516

ARTICLE 135. — Costs . . . . . . v v o v v v o e e e e e 517
Paragraph 1. — Costs to be borne by the Detaining Power . . 518
Paragraph 2. — Exemption of the Detaining Power from liabi-

lity for costs in cases of voluntary repatriation . . . . . . . 518
Paragraph 3. — The apportionment of costs in cases of transfer 519
Paragraph 4. — Special agreements . . . . . . e o .. .. 520



CONTENTS : XXV

SECTION V

INFORMATION BUREAUX AND CENTRAL AGENCY

Page
Introduction . . . . . « ¢ v v« t o v i e e e e e e e . 521
ARTICLE 136. — National Bureaux . . . . « « « « « « « + o & 522
General Remarks . . . . . . . . . ... 00000 . 522
Paragraph 1. — Establishment of the Bureaux . . . . . . . 523
Paragraph 2. — Centralization. The purpose and nature of
information given . . . . . . .. e e e e e e e e 525
1. Centralization. . . . . . . . ¢ v ¢ ¢ ¢« 0 o 0 e 00 525
2. Purpose of the information . . . . . . . ... ... 525
3. Nature of the information . . . . . . . . . .. . .. 526
ARTICLE 137. — Transmission of information . . . . . . « . . . 528
Paragraph 1. — Transmission. — Reply to enquiries . . . . 528
1. First sentence. — Transmission of information . . . . 528
2. Second sentence. — Reply to enquiries . . . . . . .. 530
Paragraph 2. — Non-transmission of information . . . . . . 531
Paragraph 3. -— Authentication . . . . . . . ... .. .. 533
ARTICLE 138. — Particulars vequived . . . . . . . . . . . . . . 533
Paragraph 1. — Identity particulars . . . . . . . . . . .. 534
1. First sentence. — General definition . . . . . . . .. 534
2. Second sentence. — List of particulars . . . . . . .. 534
Paragraph 2. — Information regarding state of health . . . . 536
ARTICLE 139, — Forwarding of personal valuables . . . . . . . "~ . 537
1. First sentence. — Collection and forwarding ... . . . 537
A.Collection . . . . . . . . . v v v i i e e . 537
B. Personal valuables . . . . . . . ..o 0 538
C. Owners of the valuables . . . . . . . ... ... 538
D. Forwarding . . . . . « « & v v v v v e e e e 539
2. Second and third sentences. — The forwarding of articles
and othereffects . . . . . . . . . ... . 539
A. The forwarding of articles . . . . . . . . . . .. 539
B. Other effects . . . . . . . . .. ... e e e e 540
ARTICLE 140. — Central Agency . . . . . . « v v « v v ¢ v« & 540
General Remarks and Historical Survey . . . . . . . . . . 541
Paragraph 1. — Establishment — Organization . . . . . . . 542
Paragraph 2. — Tasks of the Agency . . . . . . . . . .. 543
1. Collection and nature of information . . . . . . . . . 543
2. Transmission of information . . . . . . . . . .+ . .. 545
3. Facilities for transmission . . . . . . . . . . . . . . 546
Paragraph 3. — Financial support . . . . . . . .. . . .. 548

Paragraph 4. — Other humanitarian activities. . . . . . . . 549



XXVI CONTENTS

Page
ARTICLE 141, — Exemption from charges . . . . . . . . . . . . 550
1. Exemption from postal charges . . . . . . . . . .. 551
2. Exemption from transport and customs charges . . . . 554
3. Exemption from telegraphic charges . . . . . . . .. 554
Part IV
EXECUTION OF THE CONVENTION
SecrioN 1
GENERAL PROVISIONS

ARTICLE 142. — Relief societies and other orvgamizations . . . . . 556
General Remarks and Historical Survey . . . . . . . . . . 557
Paragraph 1. — Description and tasks of relief societies . . . 558
1. Description of relief societies . . . . . . . . . . . . 5538
2. Tasks of the relief societies . . . . . . . . . . . .. 560
A. Distribution of relief . . . . . . . . . . ... .. 561
B. Religious activities . . . . . . . . . . . . .. - . 561

C. Assistance to protected persons in organizing their
leisure . . . . . . ... 00000 562
3. Attitude and obligations of the Detaining Powers . . . 563
Paragraph 2, — Limitation of the number of delegates . . . 564

" Paragraph 3. — Special position of the International Committee
of the Red Cross . . . . . . . .. .. .. ... .. 565
ARTICLE 143. — Swupervision . . . . . . . . . . . .. .. .. 566
General Comments and Historical Survey . . . . . . . . . . 567
Paragraph 1. — Visits . . . . . . . . . . .. .. L. 572

Paragraph 2. — Access to premises. — Interviews without
witnesses . . . . . . L . .o e v w e e e e e e e 575
Paragraph 3. — First sentence. — Reasons of military necessity 576
Second sentence. — No restriction on visits . . . . . . . 577

Paragraph 4. — First sentence. — Selection of places to be
visited ... L L oL o o 578
Second sentence. — Visits by compatriots . . . . . . . . 578

Paragraph 5. — Activities of the Delegates of the International
Committee of the Red Cross . . . . . . . . . ... .. 579
ARTICLE 144. — Dissemination of the Convention . . . . . . . . 580
ARTICLE 145. — Translations. Rules of application . . . . . . . 582
Penal Sanctions (Articles 146t0 148) . . . . . . . . . . . . .. 583
1. Historical survey . . . . . . . .+« . . . . ... 583
2. The 1949 Convention and the preparatory work . . . . . 584

3. Outlook for the futyre . . . . . . . ... ... ... 588



CONTENTS XXVIL

Page
ARTICLE 146. — Penal sanctions. General observations . . . . . . 589
Paragraph 1. — Special legislation . . . . . . . . . . . .. 590
Paragraph 2. — Search for and prosecution of persons who
have committed grave breaches . . . . . . . . . . . .. 592
Paragraph 3. — Suppression of other breaches . . . . . . . 593
Paragraph 4. — Procedural guarantees . . . . . . . . . .. 595
ARTICLE 147. — Grave breaches . . . . . . . . . . . . . . .. 596
Conclusions . . . . . . . . . . . . . o oo L. 601
ARTICLE 148, — Responsibilities of the Contracting Parties . . . . 602
ArTICLE 149. — Enguiry procedwre . . . . . . . . . . . . .. 603
General Observations and Historical Survey . . . . . . . . . 603
Paragraph 1. — Opening of the enquiry . . . . . . . . .. 605
Paragraph 2. — Enquiry procedure . . . . . . . . . . .. 605
Paragraph 3. — Action to be taken on the facts discovered . . 606
SecTtioN II
FINAL PROVISIONS

ARTICLE 150. — Languages . . . . . . . « « « « . . . . ... 607 -
Paragraph 1. — Authentic texts . . . . . . . . . . . ... 607
Paragraph 2. — Official translations . . . . . . . . . . .. 608
ARTICLE 151. — Signature . e e e e 609
ARTICLE 152. — Ratification . . . . . . . . « « « o « « o . . 610
Paragraph 1. — Ratification and deposit . . . . . . . . . . 610
Paragraph 2. — Record and notification . . . . . . . . . + 61l
ARTICLE 153, — Eniry info force . . . . . . . . . . . . . .. 611
Paragraph 1. — The first two ratifications . . . . . . . . . 612
Paragraph 2. — Other ratifications . . . . . . . . . . . .. 612
ARTICLE 154, — Relation with the Hague Comventions . . . . . . 613
1. General Observations and Historical Survey . . . . . . 613
2. Examination of the provisions of the Hague Regulations 614
3. Conclusions . . . . . v 4 v e e e e e e e e e e 620
ARTICLE 155. — Accession . . . . . . . e e e e e e 621
ARTICLE 156. — Notiﬁcation of accessions . . . . . . . ... 622
ARTICLE 157. — Immediate effect . . . . . . . . . . . . . .. 622
ARTICLE 158. — Denunciation . . . . . . . . . . . « . . . .. 623
Paragraph 1. — Right of denunciation . . . . . . . . . .. 624
Paragraph 2. — Notification . . . . . . . . . . . . . ... 624
Paragraph 3, — Notice . . . . . . . . . ... .. .. .. 624

Paragraph 4. — Effect of denunciation . . . . . . . . . .. 625



XXVIHI CONTENTS

Page
ARTICLE 159. — Registration with the United Nations . . . . . . 626
ANNEX 1. — Draft Agreement velating to Hospital and Safety Zomes -
and Localities . . . . o v v i v vt v e e e e e e e e e 627
Article 1. — Beneficiaries . . . . . . . . . .00 00w 627
Article 2. — Prohibited work . . . . . . . .. o000 . 629
Article 3. — Prohibited access . . . ... ..o 000 630
Article 4. — Conditions .. . . . . . . . . . oo 630
Article 5. — Obligations . . . . . . . . . . . ... . 632
Article 6, — Marking . . . . . . . . . 0000000 0. 633
Article 7. — Notification and recognition . . . . . . . . .. 634
Article 8, — Control . . . . . . . . . . 0 0o 0. . 635
Article 9. — Sanctions . . . . . . . . o 0000 e e . . 636
Paragraph 1. — Warning . . . . . . . . . . .« . . . . 636
Paragraph 2. — Withdrawal of recognition. . . . . . . . 637
Article 10. — Nomination of members of the Commissions . . 637
Article 11. — Respect for the zones . . . . . . . . . . .. 638
Article 12, — Occupation . . . . . . . . . . . o . 639.
Article 13, — Hospital localities . . . ... e e e e e e e 639
ANNEX I1. — Draft Regulations concerning Collective Relief for Civi-
lian Infernees . . . . . . . . e e e e e e e e e e e e e e 640
Article 1. — The role of the Internee Committees . . . . . . 641
" Article 2. — A special case: Medical stores. . . . . . . . . 641
Article 3. — Receipt of supplies . . . . . . . . . ... .. 642
Article 4. — Supervision of distribution in “Annexes” of places
of intermment . . . . . . . ... .0 642
Article 5. — Forms or questionnaires concerning relief supplies 642
Article 6, — Warehouses . . . . . . . . . . 0. e 643

Article 7. — Purchases in the country of internment . . . . 644
Article 8. — Other methods of allocating collective relief . . 644

ANNEX II1. — Model internment cards, letters and correspondence cards 646
I. Internment card . . . . . . . . . . . 0000 648

II. Model letter . . . . . . v v v v v v v e o v o v v e 649

- III. Model correspondence card . . . . . . . . . . . . .. 650

RESOLUTIONS OF THE DipLoMATIC CONFERENCE OF GENEVA, 1949 651

‘ BIBLIOGRAPHY . v v v & ¢ « « o o o o o o« s o o « o s o o o s 655



FOREWORD

On August 12, 1949, Plenipotentiaries from almost every country in
the world, after four months’ continuous work at the Diplomatic Confer-
ence, approved the text of the new Geneva Conventions. All the Powers
represented at the Conference signed the Conventions shovily afterwards
and the great majority have since vatified them. There is thus good
reason to believe that the 1949 Conventions, a decisive step in the work
of protecting war victims, will soon have attained the universality which
has always given the humanitarian law of Geneva its force.

Once the Conventions had been drawn up the International Commitice
of the Red Cross decided to undertake a Commentary This task was
entrusted to members of the Commitiee’s staff who had in most cases been
working ever since the end of the last world conflici—and even before—
on the revision of the Conventions, and were closely associated with the
discussions of the Diplomatic Conference of 1949 and the meetings of
experts which preceded it.

The first volume of the Commentary, dealing with the First Convention
of 1949, appeared in 1952. The volume on the Fourth Convention is
now being published. The fact that this Convention is a new one, ifs
importance and the hopes which rest on it—since it provides civilians
at long last with the safeguards so cruelly lacking in the pasti—have all
prompted the International Commitiee to arrange for its appearance out
of its normal turn.

Although published by the International Committee, the Commentary
1S the personal work of its authors. The Commitiee, moreover, whenever
called wpon for an opinion on a provision of an international Convention,
always takes care to emphasize that only the participant States arve
qualified, through consultation between themselves, to give an official and,
as it were, authentic interpretation of an intergovermmental treaty.

The present volume has, like the ﬁ;’st been published under the general
ed;torskzp of Mr. Jean S. Pictet, but is a combined effort. It has been
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written mainly by My. Oscar M. Uhler and My. Henri Coursier', but
contributions have also been made by Mr. Siordet, My, C. Pilloud,
Myr. R. Boppe, Mr. R.-]. Wilhelm and Mr. J.-P. Schoenholzer. The
translation into English was begun by the late Major R. P. Griffin, who
translated the Commentary on the Fivst Convention, and was continued and
completed after Major Griffin’s untimely death by Mr. C. W. Dumbleton.

This study has been based solely on practical experience in the years
before 1949, particularly during the period of the Second World War.
The work of revision has been carried out in the light of the experience
which proved it necessary.

The International Committee hopes that the Commentary will be of
service to all who, tn Governments, armed forces and National Red Cross
Societies, arve called upon to assume rvesponsibility in applying the
Geneva Conventions, and to all, military and civilians, for whose benefit
the Conventions were drawn up. It also hopes that by publishing this
study it will help to make the Conventions widely known—for that is
essential if they are to be effective—and to spread the influence of their
principles throughout the world.

International Committee of the Red Cross.

! Mr. Uhler is the principal author of the comments on Articles 13 to 78
and Mr. Coursier of those on Articles 79 to 135.



INTRODUCTION

1. Gaps in the protection afforded to civilians

When the Second World War broke out, civilians were not
provided with effective protection under any convention or treaty.
The Regulations annexed to the Fourth Hague Convention of 1907
certainly contained some clauses which applied to civilians (Articles
42 to 56), but their protection was only considered in connection
with the occupation of a territory by an enemy army. The Regulations
confined themselves to a statement of the principle that the Occupying
Power must maintain law and order, and to a few elementary rules
enjoining respect for family rights, for the lives of persons and for
private property; there was also a clause prohibiting collective
punishments. If these rules had been applied in good faith, they
would, it is true, have represented a real safeguard. But they had
been drawn up at a time when hostilities were confined to the area
close to the front. What significance could they have under conditions
of “total” warfare, which exposed the civilian population of whole
countries to the same dangers as the armed forces ? Even in the
1914-1918 War they had been insufficient to prevent the exactions.
inflicted on so many people. _

The lack at that time of any recent international Convention for
the protection of civilians is explained by the fact that it was until
quite recently a cardinal principle of the law of war that military
operations must be confined to the armed forces and that the civilian
population must enjoy complete immunity. It is interesting to note,
for example, that the Hague Conference in 1907 decided not to include
a provision to the effect that the nationals of a belligerent residing
in the territory of the adverse Party should not be interned, con-
sidering that that principle went without saying.

This traditional conception was to be profoundly modified as a
result of the First World War. On the outbreak of hostilities a large
number of civilians were interned and the International Committee
of the Red Cross had to improvise means of assisting them under
conditions which were often very difficult, making arrangements for
the exchanging of family news, for visits to internment camps, etc.
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When the war was over the International Committee tried to
make good this very unfortunate gap in positive international law,
endeavouring above all to reaffirm legal principles which were still
entirely valid in spite of the manner in which they had been distorted
and circumvented. In 1921 the Committee proposed to an Inter-
national Red Cross Conference that the text of a Convention for
the protection of civilians should be studied at the same time as the
Prisoners of War Code. Assured of the support of the Red Cross
Conferences, it prepared a preliminary draft Convention, the main
provisions of which prohibited the deportation of the inhabitants
of occupied countries and the execution of hostages and guaranteed
the right of civilians to exchange correspondence and receive relief.
Civilians in enemy territory were to be allowed to return to their
home country unless there were reasons of State security to prevent
this ; internees were to enjoy the same conditions as prisoners of war.
The Committee’s efforts did not meet with success, however. In the.
state of general optimism which reigned at that time, various people
of standing in official circles considered the moment a particularly
inappropriate one to propose that Governments should draw up
regulations governing the status of civilians in wartime ; an initiative
of that sort would, they felt, be regarded in international circles
as almost equivalent to betraying the cause of peace. Consequently
the Diplomatic Conference of 1929 was exclusively concerned with
the treatment of members of the armed forces, merely recommending
in a resolution that the study of a Convention for the protection of
civilians should be undertaken.

The International Committee persevered in its efforts and prepared
a new and more complete draft which was adopted by the Inter-
national Red Cross Conference in Tokyo in 1934. This draft text
was to have been submitted to a Diplomatic Conference convened by
the Swiss Government. But the urgency of holding such a Conference
had not yet been generally realized and the replies to the Swiss
Government’s invitation were slow in coming in. It was not until
1939 that the date for the Conference was arranged. It was to have
been held at the beginning of 1940, but it was already.too late : the
outbreak of hostilities made it impossible to hold it. '

As soon as the war began, the International Committee of the Red
Cross proposed that the belligerent States should bring the Tokyo
Draft into force. The Powers concerned were reluctant to fall in
with this proposal, and the Committee then suggested a partial
solution to meet the case of civilians who were in enemy territory
when hostilities opened : namely that the provisions of the 1929 Con-
vention relative to .the treatment of prisoners of war should be
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applied by analogy to any such civilians who had been or would be
interned. The belligerents expressed a preference for this latter
solution and arrived at an agreement of a kind, through the medium
of the International Committee. As a result, some 160,000 civilians
enjoyed the same legal status and the same safeguards as prisoners of
war for the duration of the hostilities. The International Committee
was able to engage in the same activities in their behalf as in the
case of military prisoners.

No provision was made, however, for civilians in occupied coun-
tries ; they too would have received protection under the Tokyo
Draft if it had been adopted. As many countries were occupied,

“millions of civilians were left without protection at the mercy of the
enemy Power and were liable to be deported, taken as hostages, or
interned in concentration camps. Hundreds of thousands among their
number met with a ghastly death. .

In 1945 the work of revising the Conventions was overshadowed
by the imperative necessity of extending their benefits to civilians.
As President Max Huber so strikingly puts it, “ War, as it becomes
more and more total, annuls the differences which formerly existed
between armies and civilian populations in regard to exposure to
injury and danger ”.

The undertaking was an arduous one, however. The legal field
in question was completely new. Until then the Geneva Conventions
had only applied to the armed forces, a well-defined category of
persons, placed under the authority of responsible officers and subject
to strict discipline ; it was now necessary to include an unorganized
mass of civilians scattered over the whole of the countries concerned.

Furthermore, as has already been pointed out, the new Geneva
Convention could not confine itself, as the earlier Conventions had
done, to protecting people who had already become the victims of
war—the wounded, prisoners or internees; it had to prevent such
people from becoming victims. As President Max Huber put it on
another occasion, “ We were coming to grips with war itself, since
it was no longer merely a case of alleviating suffering, but of attacking
the evil at its root ”. The wounded and prisoners of war are human
beings who have become harmless, and the State’s obligations towards
them are not a serious hindrance to its conduct of hostilities ; on the
other hand civilians have not in most cases been rendered harmless,
and the steps taken in their behalf may be a serious hindrance to
the conduct of the war.

From all that has been said it will be seen that the Committee
was venturing on much less solid ground than in the past. Care had
to be taken not to undermine the validity of Geneva Law or the
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credit attaching to it by introducing rules whose observance could
not be assured. The same applied to the tasks that might be entrusted
to the Red Cross: they would be much more difficult to carry out
in this domain.

2. Revision of the Geneva Conventions

At the end of the Second World War, unprecedented as it was in
extent, the time had obviously come to revise the Geneva Conventions
once more and extend them in the light of experience. It had always
been a tradition for the International Committee to strive for the
improvement and development of the Conventions ; and it took up
the task anew in 1945.

~ . A choice had to be made between drawing up very full and
detailed rules covering all possible eventualities, and formulating
general principles sufficiently flexible to be adapted to existing
circumstances in each country. It soon appeared that in Government
ccircles the first conception prevailed, as in 1929 in the case of the-
Prisoners of War Convention. The International Committee, however,
set itself to modify this idea, first by introducing certain general
and indefeasible principles at the beginning of the Conventions and,
secondly, by leaving the way open for special agreements on the
lines of the model agreements and regulations annexed to the Con-
ventions. :

In the pursuit of these objects the Committee followed its usual
methods. The available literature was gathered together and the
points in which the law needed codifying, expanding, confirming or
modifying brought out. Draft Conventions were then drawn up with
expert help from Governments, National Red Cross Societies and other
relief societies. Several meetings were convened in Geneva for this
purpose, the most important being the Preliminary Conference of
National Red Cross Societies in 1946, and the Conference of Govern-
ment Experts of 1947, which marked a decisive step forward. At the
latter Conference the French Delegation submitted an important
draft code of rules for the protection of civilians, which was taken
as the basis for discussion. The International Committee later drew
up complete texts and presented them to the XVIIth International
Red Cross Conference at Stockholm in 1948. They were adopted
there with certain amendments.

After passing through these various stages, the draft texts were
taken as the only working documents for the Diplomatic Conference
which, convened and extremely well organized by the Swiss Federal
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Council, as depositary of the Conventions, met at Geneva from
April 21 to August 12, 1949, under the chairmanship of Mr. Max
Petitpierre, Federal Councillor and Head of the Political Department.
Fifty-nine States were officially represented by delegations with full
powers to discuss the texts, and four by observers. Experts from the
International Committee gave daily co-operation.

The Conference immediately set up four main Committees, which
sat simultaneously and considered (a) the First Geneva Convention,
and the Second, which adapts it to maritime warfare, () the Prisoners
of War Convention, (¢) a Convention for the protection of civilians,
and (d) provisions common to all four Conventions. Numerous
working parties were formed, and there was also a Co-ordination
Committee and a Drafting Committee, which met towards the end
of the Conference and endeavoured to achieve a certain un1form1ty
in the texts.

The Third Committee elected Mr. Georges Cahen-Salvador (France)
as Chairman and Mr. Mevorah (Bulgaria) and General Schepers
(Netherlands) as Vice-Chairmen. Two Rapporteurs were appointed :
Professor Claude Du Pasquier (Switzerland) for all the general Articles
and for Part II and Sections I and II of Part III, and Mr. Hart (United
Kingdom) for the other Articles.

The Committee began its work with a first reading which occupied
in all twenty-four meetings. During this stage the delegations gave
" their views on the draft texts submitted to them, and tabled their
amendments. There was no voting.

Three Working Committees were set up. The first, whose Chairman
was Professor Du Pasquier, examined the first 46 articles, while the
second, presided over by General Schepers, considered the whole of
the Section dealing with the treatment of internees and a number of
Articles from other Sections. A third group of delegates, presided
over by Mr. Haksar (India), devoted their attention to Articles 55
to 62. A Special Committee was also set up to study the question of
the Preamble.

During the second reading—which occupied twenty-five meetmgs——
the proposals made by the Working Committees were considered and
discussed. Votes were taken on various points at issue and the Con-
vention as a whole was adopted by 38 votes to nil, with 8 abstentions.

The Committee had the assistance of an expert from the Inter-
national Committee of the Red Cross, Mr. Claude Pilloud, Assistant-
Director for General Affairs, while Mr. Claude Caillat of the Federal
Political Department acted as its Secretary.

The Conference spent several Plenary Meetings in an examlnatlon
of the text adopted by the Third Committee. Certain points were
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discussed again and a number of changes made. The text was finally
approved by 47 votes to nil, with 2 abstentions.

The Chairman of the Joint Committee on Articles common to all
four Conventions was Professor Maurice Bourquin (Belgium), and
the Chairman of its “Special Committee”, Mr. Plinio Bolla, Judge
of the Federal Supreme Court (Switzerland). The Report by Professor
Claude Du Pasquier (Switzerland), Rapporteur of the joint Commit-
tee, will prove another fruitful source of reference. The experts from
the International Committee of the Red Cross were Mr. Frédéric:
Siordet and, in the early stages, Mr. C. Pilloud. The Secretary of the
Joint Committee was Mr. Henri Thévenaz.

It is not intended to dwell at any length here on the discussions
at the Conference, but tribute should be paid to the sustained effort
made by the plenipotentiaries for a period of almost four months, to
the remarkable willingness to co-operate and understanding which
prevailed—in spite of divergent opinions—and, above all, to the
sincere humanitarian spirit shown. The discussions were dominated
throughout by a common horror of the evils caused by the recent
World War and a determination to lessen the sufferings of war
victims.

On August 12, 1949 seventeen Delegations signed the four Conven-
tions. The others signed at a special meeting called for the purpose
on December 8 of the same year, or subsequently up to February 12,
1950, bringing the total number of signatory States to sixty-one.
Certain reservations made at the time of signing refer only to individual
provisions, and do not affect the authority or general structure of the
treaties. '

Before entering into force for any country, the Conventions must
be ratified by it. Six months having elapsed since the date of ratifica-
tion of the first two States—Switzerland and Yugoslavia—the Con-
ventions entered into force as between those two countries on October
21, 1950. They come into operation for the other countries six months
after each of them ratifies. As from October 21, 1950, the new Con-
ventions have become a part of positive international law, and are thus
open to accession by countries which did not help to draw them up.

At the beginning of 1956, the date on which the present volume
appears?, the following fifty-two Powers have either ratified or acceded
to the Geneva Conventions of 1949 : Switzerland, Yugoslavia, Mo-
naco, Liechtenstein, Chile, India, Czechoslovakia, the Holy See, the
Philippines, Lebanon, Jordan, Pakistan, Denmark, France, Israel,
Norway, Italy, the Union of South Africa, Guatemala, Spain, Belgium,

* Date of the original (French) edition.—TRANSLATOR,
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Mexico, Egypt, Japan, Salvador, Luxemburg, Austria, San Marino,
Syria, Viet Nam, Nicaragua, Sweden, Turkey, Liberia, Cuba, the USSR,
Rumania, Bulgaria, the Ukraine, Byelorussia, the Netherlands,
Hungary, Ecuador, the German Federal Republic, Poland, Thailand,
Finland, the United States of America, Panama, Venezuela, Iraq
and Peru.

*
* *

It is still too early to form a valid opinion concerning the new
Convention, considered as a whole. . The proper perspective is lacking
and the Convention has not—we are glad tc say—been actually put
to the test. But although the pioneer work of its authors is naturally
far from having achieved perfection at the first attempt, it is already
possible to say that the Fourth Convention represents an important
step forward in written international law in the humanitarian field.

The Convention does not, strictly speaking, introduce any innova-
tions in this sphere of international law. It does not put forward
any new ideas. But it reaffirms and ensures, by a series of detailed
provisions, the general acceptance of the principle of respect for the
human person in the very midst of war—a principle on which too
many cases of unfair treatment during the Second World War appeared
‘to have cast doubt.

The Geneva Diplomatic Conference was not convened for the
purpose of revising the Fourth Hague Convention. Consequently the
1949 Convention relative to the protection of civilian persons does not
abrogate the Regulations respecting the Laws and Customs of War
on Land. It does not take the place of this latter text, which remains
in force ; but, in the words of its Article 154, it will “ be supplementary
to Sections IT and IIT of the Regulations ”. ‘

According to a Resolution adopted by the XVIIth International
Red Cross Conference which met in Stockholm in 1948 and approved
the Draft Conventions prepared by the International Committee of
the Red Cross, the new Convention on the protection of civilians
corresponds to “the fundamental aspirations of the peoples of the
world ” and defines “ the essential rules for that protection to which
every human being is entitled ” 1.

1 Resolution XIX (5).



TITLE OF THE CONVENTION

GENEVA CONVENTION RELATIVE TO THE PROTECTION ‘OF CIVILIAN
PersoNs IN TIME oF WAR OF AucusTt 12, 1949,

During its preliminary stages the Draft Convention was called
“The Condition and Protection of Civilian Persons ”. In the draft
submitted to the XVIIth International Red Cross Conference the
words used were ‘“Convention for the Protection of Civilian Persons
in Time of War ”. The subject was discussed at the Diplomatic Confe-
rence. One delegation quite correctly pointed out that this wording
might cause confusion, as ninety per cent of the Articles only referred
to a limited class of civilians, Part II alone dealing with the protection
of the civilian population as a whole?.

Another point must be emphasized: the main object of the Con-
vention. is to protect a strictly defined category of civilians from
arbitrary action on the part of the enemy, and not from the dangers
due to the military operations themselves. Anything tending to
provide such protection was systematically removed from the Con-
vention. The clause prohibiting unnecessary destruction, for example,
~which originally appeared among the provisions applying both to the
territory of the Parties to the conflict and to occupied territory, now
refers only to destruction caused by the Occupying Power (Article 53).
In the same way, the Diplomatic Conference declared that a draft
Resolution forbidding the use of weapons of mass destruction was not
receivable.

It is, perhaps, a pity from the humanitarian point of view that the
Conference adopted this course; for no one questions the necessity
for restrictive rules in this sphere. It may nevertheless have been wise
not to overload the Convention, as that might have jeopardized its
chance of ratification by the Powers. Besides, the limitation of means
of waging war is a matter which comes traditionally within the pur-
view of the Hague Conventions, whose object is to codify the laws of

- war in the strict sense of the term. Lastly, mention may be made here

1 The title of the Convention was amended, but the corresponding correction
was not made in the preamble ; this was no doubt an oversight. ‘See p, 11,
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of the fact that the International Committee of the Red Cross is again
working in co-operation with international experts, on measures to
provide the civilian population with more effective legal protection
against the dangers inherent in modern warfare and to restrict bombing
from the air. A draft code of international rules dealing with the
subject is in the course of preparation.

It may be wondered, nevertheless, whether the wording of the
title, even now that it has been amended, really reflects the precise
purpose of the Convention, which, it must be repeated, is above all
concerned with the protection of civilians against arbitrary action by
the enemy, and not against the whole series of dangers which threaten .
them in wartime.

PREAMBLE

The undersigned, Plenipotentiaries of the Governments vepresented
at the Diplomatic Conference held at Geneva from April 21 to August 12,
1949, for the purpose of establishing a Convention for the Protection of
Civilian Persons tn Time of War?, have agreed as follows :

The extreme brevity of the Preamble will be noted. Unlike the
1929 Conventions and the Hague Conventions of 1907, it contains
no list of the Sovereigns or Heads of States of the signatory Powers,
or of the names of their Plenipotentiaries, and makes no mention of
the presentation or verification of credentials; nor does it include
the usual statement of the motives which have led the Powers to
conclude the Convention. The 1929 Conventions still conformed to
this custom but in the Fourth Convention all this has been replaced
by a brief statement of the purpose of the Diplomatic Conference, .
which was to draw up a Convention for the protection of civilians
in time of war.

i For brevity the last of the four Geneva Conventions, which is the subject
of the present Commentary, will be called “ the Convention ” or “ the Fourth
Convention ”. The other Conventions, where there is occasion to refer to them,
will be known by their serial numbers, i.e. :

“First Convention ” will mean the “ Geneva Convention for the Ameliora-
tion of the Condition of the Wounded and Sick in Armed Forces in the Field
of August 12, 1949”7 ; '

“ Second Convention ” will mean the “ Geneva Convention for the Ameliora-
tion of the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea of August 12, 1949 7 ; and

“ Third Convention ” will mean the “ Geneva Convention relative to the
Treatment of Prisoners of War of August 12, 1949 ”,
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It will be noted that the Convention is a new one : reference is not
made, as it was in 1929 in the case of prisoners of war, to a develop-
ment of the principles which inspired the international Conventions
of the Hague, and in particular the Convention concerning the Laws
and Customs of War and the Regulations annexed to it. The relation-
ship between the Convention and the Fourth Hague Convention of
1907 is dealt with in Article 154.

It is not always a matter of indifference whether a treaty does or
does not open with a statement of motives and an exact definition
of its object. A Preamble has no legal force : but it frequently facili-
tates the interpretation of particular provisions which are less precise
than they should be, by its indication of the general idea behind them
and the spirit in which they should be applied. The present Convention
was very nearly given a Preamble of this kind.

In the drafts it had submitted to the XVIIth International Red
Cross Conference in 1948, the International Committee of the Red
Cross had not made any suggestions with regard to a Preamble,
preferring to leave the coming Diplomatic Conference to draw up such
Preamble as it thought fit. But on the proposal of the French Delega-
tion, the XVIIth International Conference added a Preamble, worded
as follows, to the draft Convention for the Protection of Civilian
Persons in Time of War :

The High Contracting Parties, conscious of their obligation to come
to an agreement in order to protect civilian populations from the horrors
of war, undertake to respect the principles of human rights which constitute
the safeguard of civilization and, in particular, to apply, at any time
and in all places, the rules given hereunder :

(1) Individuals shall be protected against any violence to their life and
limb.

(2) The taking of hostages is prohibited.

(3) Executions may be carried out only if prior judgment has been passed
by a regularly constituted court, furnished with the judicial safeguards
that civilized peoples recognize to be indispensable.

(4) Torture of any kind is strictly prohibited.

Theése rules which constitute the basis of universal human law, shall
be respected without prejudice to the special stipulations provided for in
the present Convention in favour of protected persons. ‘

The decision to include the above Preamble can be explained by
the fact that an entirely new Convention was being drawn up. The
idea was a happy one. On reflection it appeared to the International
Committee of the Red Cross that it would be a good thing to enunciate
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the basic principle on which all the Conventions repose, not only in
the new Convention but also in the three Conventions under revision.
Realizing that humanitarian law affects nearly everyone, and that in a
modern war, where the fighting takes place everywhere and is no
longer restricted to clearly defined battlefields, any man or any
woman may be faced with a situation in which he or she has either to
invoke, or to apply, the Conventions, the International Committee,
alive to the necessity (as expressly laid down in all the four drafts
submitted to the Diplomatic Conference in Geneva) of disseminating
knowledge of the new Conventions widely and in peacetime, without
waiting for the outbreak of war, concluded that it was desirable to
make clear to the “man in the street ” the guiding principle and
raison d’étre of the Conventions by means of a Preamble or initial
explanatory article. '

However carefully the texts have been drawn up, however clearly
they are worded, it is too much to expect every soldier and every
civilian to know the details of the four hundred and more Articles of
the four Conventions, and to be able to understand and apply them.
Such knowledge as that can be expected only of jurists and military
and civilian authorities with special qualifications.” But anyone of
good faith is capable of applying more or less correctly what he is
called upon to apply under one or the other of the Conventions,
provided he is acquainted with the basic principle involved. Accord-
ingly the International Committee of the Red Cross proposed to the
Powers assembled at Geneva the text of a Preamble, which was to be
identical in each of the four Conventions. It read as follows :

Respect for the personality and dignity of human beings constitutes
a universal principle which is binding even in the absence of any contractual
undertaking.

Such a principle demands that, in time of war, all those not actively
engaged in the hostilities and all those placed khors de combat by reason
of sickness, wounds, capture, or any other circumstance, shall be given
due respect and. have protection from the effects of war, and that those
among them who are in suffering shall be succoured and tended without
distinction of race, nationality, religious belief, political opinion or any
other quality. . .1

The subject was discussed in great detail in Committee III, which
had been entrusted with the task of drawing up the present Convention.

1 See Remarks and Proposals submitled by the Internaiional Commitice of
the Red Cross. Document for the consideration of Governments invited by the
Swiss Federal Council to attend the Diplomatic Conference of Geneva (April 21,
1949), Geneva, February 1949, p. 8.
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Most of the delegations were in favour of inserting a Preamble, though
their views on the subject of its contents differed. There were, in
particular, many objections to the proposal to include a reference to
the divine origin of man and to the Creator, regarded as the source
of all moral law. Finally, in view of the impossibility.of reconciling the
different points of view, one delegation proposed dropping the Pre-
amble altogether. This proposal was adopted by 27 votes to 17. In
the words of the Rapporteur of Committee III, “ No Preamble would
be included.” !

The other Committees quickly came to the same decision in respect
of the Conventions for which they were responsible. ,

" Accordingly the essential. motive which had brought sixty-four
nations together at Geneva was left unexpressed solely on account
of non-essential additions that one delegation or another wished to
make.

It was thought necessary to give an account of the discussions
concerning this Preamble, despite the fact that it was finally dropped
altogether, since some of the ideas it contained have, fortunately,
been reproduced in other Articles of the Convention, especially in
Article 3 dealing with armed conflicts not of an international character.
In drafting this latter Article, its authors based themselves very
largely on the general ideas contained in the various draft Preambles.
Article 3 mentions, for example, that in an armed conflict which is
not international in character, the contending Parties must at least
comply with the following rule :

Persons taking no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed /ors de
combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.

This minimum requirement in the case of a non-international
armed conflict, is a fortior: applicable in international conflicts. It
proclaims the guiding principle common to all four Geneva Conven-
tions, and from it each of them derives the essential provision around

- which it is built. That provision in the case of the present Convention
is Article 27.

——

o 81‘35ee Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A,



PART 1

GENERAL PROVISIONS

The Convention is divided into four parts. Part III comprises five
sections, Section IV of Part I11 being itself split up into twelve chapters.

Like the other three Geneva Conventions of August 12, 1949, the
present Convention begins with general provisions, a number of which
are common to all four Conventions. Attention will be drawn to each
individual case.

ARTICLE 1 — RESPECT FOR THE CONVENTION ?

"The High Contracting Parties underiake to vespect and fo ensure
respect for the present Convention in all circumstances.

A clause of this kind appeared, in a slightly different form, in the
1929 Conventions. Its prominent position at the beginning of each
of the 1949 Conventions gives it increased importance. By under-
taking at the very outset to respect the clauses of the Convention, the
Contracting Parties drew attention to the special character of that
instrument. It is not an engagement concluded on a basis of reci-
procity, binding each party to the contract only in so far as the other
party observes its obligations. It is rather a series of unilateral
engagements solemnly contracted before the world as represented
by the other Contracting Parties. Each State contracts obligations
vis-d-vis itself and at the same time vis-4-vis the others. The motive
of the Convention is such a lofty one, so universally recognized as an
imperative call of civilization, that the need is felt for its assertion,
as much out of respect for it on the part of the signatory State itself
as in the expectation of such respect from an opponent, indeed perhaps
even more for the former reason than for the latter.

! Article common to all four Conventions. With the text of each Article
is given the corresponding marginal heading. These marginal headings were
given their final form by the Conference Secretariat and are not part of the
official text of the Conventions. They merely serve as an indication.
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The Contracting Parties do not undertake merely to respect the
Convention, but also to ensure respect for it. The wording may seem
redundant. When a State contracts an engagement, the engagement
extends eo ¢pso to all those over whom it has authority, as well as
to the representatives of its authority ; and it is under an obligation
to issue the necessary orders. The use in all four Conventions of the
words “and to ensure respect for ” was, however, deliberate : they
were intended to emphasize the responsibility of the Contracting
Parties. Article 29 expressly states, moreover, that the Party to the
conflict is responsible for the treatment accorded to protected persons.
It would not, for example, be enough for a State to give orders or
directions to a few civilian or military authorities, leaving it to them
to arrange as they pleased for their detailed execution. It is for the
State to supervise the execution of the orders it gives. Furthermore,
if it is to fulfil the solemn undertaking it has given, the State must of
necessity prepare in advance, that is to say in peacetime, the legal,
material or other means of ensuring the faithful enforcement of the
Convention when the occasion arises. It follows, therefore, that in
the event of a Power failing to fulfil its obligations, the other Con-
tracting Parties (neutral, allied or enemy) may, and should, endeavour
to bring it back to an attitude of respect for the Convention. The
proper working of the system of protection provided by the Convention
demands in fact that the Contracting Parties should not be content
merely to apply its provisions themselves, but should do everything
in their power to ensure that the humanitarian principles under-
lying the Conventions are applied universally. :

The words “in all circumstances ” which appear in this Article,
do not, of course, cover the case of civil war?, as the rules to be followed
in such conflicts are laid down by the Convention itself, in Articlé 3.
The expression refers to all situations in which the Convention has
to be applied, as described, for example, in Article 2. Disregarding
the provisions applicable in peacetime, and Article 3 which relates
oniy to conflicts not of an international character, the words “in all
circumstances ” mean that as soon as one of the conditions of applica-
tion for which Article 2 provides, is present, no Contracting Party
can offer any valid pretext, legal or otherwise, for not respecting the
Convention in its entirety. The words in question also mean that the
application of the Convention does not depend on the character of the
conflict. Whether a war is “ just ” or “ unjust ”, whether it is a war
of aggression or of resistance to aggression, whether the intention is

! See Frédéric S1oRDET, The Geneva Conventions and Civil War, Supplement
to the Revue internationale de la Cvoix-Rouge, Vol. 111, Nos. 8, 9 and 11, Geneva,
August, September and November 1950.
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merely to occupy territory or to annex it, in no way affects the treat-
ment protected persons should receive.

In view of the foregoing considerations and the fact that the
provisions for the repression of violations have been considerably
strengthened?, it is clear that Article 1 is no mere empty form of words,
but has been deliberately invested with imperative force. It must be
taken in its literal meaning.

ARTICLE 2 — APPLICATION OF THE CONVENTION 3 ‘

In addition to the provisions which shall be implemented in peacetime,
the present Convention shall apply to all cases of declarved war or of any
other armed conflict which may arise befween two or more of the High
Contracting Parties, even 1f the state of war is not recognized by one of
them.

The Convention shall also apply to all cases of partial or total occupa-
tion of the territory of a High Coniracting Party, even if the said occupa-
tion meets with no armed resistance.

Although omne of the Powers in conflict may not be a party to the
present Convention, the Powers who are pariies thereto shall remain
bound by it in their mutual velations. They shall furthermore be bound
by the Convention in relation to the said Power, if the latter accepts and
applies the provisions thereof. '

GENERAL AND HISTORICAL

The earlier humahitarian Conventions, in particular the Hague
Conventions of 1899 and 1907 and the Geneva Conventions of 1864,
1906 and 1929, did not include any definition of the cases to which
they applied. Their very titles made it clear that they were intended
for use in wartime, and the meaning of war was evident and needed
no defining. The Hague Convention relative to the Opening of
Hostilities provided that “ hostilities . . . must not commence without
previous and explicit warning, in the form of a declaration of war,
giving reasons, or of an ultimatum with conditional declaration of
war ”. Since 1907 experience has shown that many armed conflicts,
displaying all the characteristics of a war, may arise without being

! The Contracting Parties are no longer merely required to take the neces-
sary legislative action to prevent or repress violations. They are under an obliga-
tion to seek out and prosecute the guilty parties, and cannot evade their
responsibility.

* Article common to all four Conventions.
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preceded by any of the formalities laid down in the 1907 Hague
Convention. Furthermore, there have been many cases where States
at war have contested the legitimacy of the enemy Government and
therefore refused to recognize the existence of a state of war. In the
same way, the temporary disappearance of sovereign States as a
result of annexation or capitulation, has been put forward as a pretext
for not observing one or other of the humanitarian Conventions. It
was necessary to find a remedy for this state of affairs, and the
change which had taken place in the whole conception of such Con-
ventions pointed the same way. They are coming to be regarded less
and less as contracts concluded on a basis of reciprocity in the national
interests of the parties and more and more as a solemn affirmation
of principles respected for their own sake, a series of unconditional
engagements on the part of each of the Contracting Parties vis-4-vis
the others. A State does not proclaim the principle of the protection
due to civilians in the hope of improving the lot of a certain number
of its own nationals. It does so out of respect for the human person.
The XVIth International Red Cross Conference accordingly drew
attention in 1938 to the necessity of providing, in any future revision
of the Conventions, for their application to undeclared as well as to
declared wars. This became even more necessary after the cruel
experience of the Second World War,

The International Cornmittee of the Red Cross took the matter
up. The Preliminary Conference of National Red Cross Societies,
which it convened in 1946, fell in with the views of the Committee
and recommended that a new Article, worded as follows, should be
introduced at the beginning of the Convention: “ The present Con-
vention is applicable between the High Contracting Parties from the
moment hostilities have actually broken out, even if no-declaration
of war has been made and whatever the form that such armed
intervention may take”1,

The Conference of Government Experts, which was also convened
by the International Committee, recommended in its turn that the
Conventions should be applicable to “any armed conflict, whether
the latter is or is not recognized as a state of war by the parties con-
cerned ”, and also to “ cases of occupation of territories in the absence
of any state of war”2. '

! Report on the Work of the Preliminary Confevence of National Red Cross
Societies for the Study.of the Conventions and of Vavious Problems velative to the
Red Cyoss (Geneva, July 26 - August 3, 1946), Geneva, 1947, p. 15.

% Report on the Work of the Conference of Government Experts for the Study
of the Conventions fov the Protection of War Victims (Geneva, April 14 - 26, 1947),
Geneva, 1947, p. 8, .
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Taking into account the recommendations of these two Confer-
ences, which tallied incidentally with its own opinion, the Inter-
national Committee of the Red Cross drew up a draft text, which was
adopted by the XVIIth International Red Cross Conference and sub-
sequently became Article 2 of the Convention, as reproduced above.

There was no discussion, at the Diplomatic Conference, on the
Committee’s proposal (which did not include the second sentence of
paragraph 3) ; the experience of the Second World War had convinced
all concerned of the necessity of including the provisions in question
in the new Convention. But the draft text said nothing about the
relations between a belligerent, or belligerents, bound by the Conven-
tions on the one hand and a belligerent, or belligerents, not bound by
it on the other hand. There could be no question of obliging a State
to observe the Convention in its dealings with an adverse Party which
deliberately refused to accept its provisions. On the other hand, a
Convention is 7es ¢nter alios acta so far as concerns a State which is
not bound by it, and it cannot, therefore, lay any obligation on
such a State.

Although there was no solution to the question from the legal
point of view, it was necessary to find one on the humanitarian plane.
The Committee accordingly suggested to the Governments represented
at the Diplomatic Conference of 1949 that the following two sentences
be added to Article 2 :

In the event of an international conflict between one of the High
Contracting Parties and a Power which is not bound by the present Con-
vention, the Contracting Party shall apply the provisions thereof. This
obligation shall stand unless, after a reasonable lapse of time, the Power
not bound by the present Conventlon states its refusal to apply it, or in
fact fails to apply it

The Diplomatic Conference also considered two other proposals 2
—one, from the Canadian Delegation, suggesting that the Convention
should be applicable to a Power not party to the Convention so long
as that Power complied with its provisions, and another, from the
Belgian Delegation, which read as follows : “ The Powers which are a
party to the Convention shall invite the Power which is not a party
to it to accept the terms of the said Convention ; as from the latter
Power’s acceptance of the Convention, all Powers concerned shall be
bound by it.”

1 See Remarks and Pyvoposals subwmitied by the International Commiltee of
the Red Cross, Geneva, February 1949, page 9.

% See Final Recovd of the Diplomatic Conference of Geneva of 1949, Vol II-B,
Pp. 53-54 and 107-108.
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The discussion turned solely on the conditions to be fulfilled. The
_condition underlying both the Canadian proposal and the proposal
of the International Committee of the Red Cross, was resolutive,
while the Belgian proposal was based on a suspensive condition. As
agreement could not be reached on any of these proposals, they were
discarded in favour of the compromise wording of the present text.

The Rapporteur of the Special Committee gives the following
explanation of the motives which guided his Committee: “ As a
general rule, a Convention could lay obligations only on Contracting
States. But, according to the spirit of the four Conventions, the
Contracting States shall apply them, in so far as possible, as being the,
codification of rules which are generally recognized. The text adopted
by the Special Committee, therefore, laid upon the Contracting State,
in the instance envisaged, the obligation to recognize that the Con-
vention be applied to the non-Contracting adverse State, in so far as
the latter accepted and applied the provisions thereof 2.

PARAGRAPH 1 — ARMED CONFLICTS INVOLVING
THE APPLICATION OF THE CONVENTION

By its general character, this paragraph deprives belligerents, in
advance, of the pretexts they might in theory put forward for evading
their obligations. There is no need for a formal declaration of war,
or for recognition of the existence of a state of war, as preliminaries
to the application of the Convention. The occurrence of de facto
hostilities is sufficient.

It remains to ascertain what is meant by “armed conflict ”.
The substitution of this much more general expression for the word
“ war ” was deliberate. It is possible to argue almost endlessly about
the legal definition of “ war ”. A State which uses arms to commit a
hostile act against another State can always maintain that it is not
making war, but merely engaging in a police action, or acting in
legitimate self-defence. The expression “ armed conflict ” makes such
arguments less easy. Any difference arising between two States and
leading to the intervention of members of the armed forces is an
armed conflict within the meaning of Article 2, even if one of the
Parties denies the existence of a state of war. It makes no difference
how long the conflict lasts, or how much slaughter takes place. The

1 See Final Record of the Diplomatic Conferehce of Geneva of 1949, Vol. 1I-B,
page 1)08 (First Report drawn up by the Special Committee of the Joint Com-
mittee).
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respect due to the human person as such is not measured by the
-number of victims.

The Convention only provides for the case of one of the Parties
denying the existence of a state of war. What would the position be,
it may be wondered, if both the Parties to an armed conflict were to
deny the existence of a state of war. Even in that event it would not
appear that they could, by tacit agreement, prevent the Conventions
from applying. It must not be forgotten that the Conventions have
been drawn up first and foremost to protect individuals, and not to
serve State interests.

PARAGRAPH 2 — OCCUPIED TERRITORIES

Here too the wording adopted was based on the experience of the
Second World War, which saw territories occupied without hostilities,
the Government of the occupied country considering that armed
resistance was useless. In such cases the interests of protected persons
are, of course, just as deserving of protection as when the occupation
is carried out by force.

Article 2 deals with the entry into force of the Convention as
between the Contracting Parties. There may be no case of practical
application, owing to there being no protected person on the territory
of the belligerents, and no territory which is occupied, but such
instances will obviously be very rare. In the same way, the number
of persons protected may vary according to the course followed by
military operations and the march of events, but as soon as any
person answers to the definition given in Article 4, the Convention
automatically applies to him.

In case of war being declared or of armed conflict, the Convention
enters into force ; the fact that the territory of one or other of the
belligerents is later occupied in the course of hostilities does not in
any way affect this ; the inhabitants of the occupied territory simply
become protected persons as they fall into the hands of the Occupying
Power.

The sense in which the paragraph under consideration should be
understood is thus quite clear. It does not refer to cases in which
territory is occupied during hostilities ; in such cases the Convention
will have been in force since the outbreak of hostilities or since the
time war was declared. The paragraph only refers to cases where the
occupation has taken place without a declaration of war and without
hostilities, and makes provision for the entry into force of the Conven-
tion in those particular circumstances. The wording of the paragraph
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is not very clear, the text adopted by the Government Experts being
more explicitl. Nevertheless, a simultaneous examination of para-
graphs 1 and 2 leaves no doubt as to the latter’s sense : it was intended
to fill the gap left by paragraph 1.

The application of the Convention to territories which are occupied
at a later date, in virtue of an armistice or a capitulation, does not
follow from this paragraph, but from paragraph 1. An armistice
suspends hostilities and a capitulation ends them, but neither ends
the state of war, and any occupation carried out in wartime is covered
by paragraph 1. It is, for that matter, when a country is defeated
that the need for international protection is most felt. The full
application of the Convention under those circumstances is limited
in point of time by Article 6.

PArAGRAPH 3 — CONFLICTS IN WHICH THE
BELLIGERENTS ARE NOT ALL PARTIES TO THE CONVENTION

1. Relations between belligerents party to the Convention

This provision appears to state an elementary truth; but that
was not always the case. The Hague Conventions of 1907 and the
Geneva Conventions of 1906 all contained a clausula si ommnes under
which the Convention was not applicable unless all the Parties to
the conflict were equally bound by it.

The point raised may still be of some importance in conflicts
involving several Powers fighting under a unified command. The
International Committee of the Red Cross will always maintain,
for its part, that should it not be possible to differentiate between
the responsibilities of the different States forming the coalition, the
most extensive obligations assumed in the humanitarian sphere by
one or more members of the coalition must be binding on the coalition
as a whole.

2. Relations between Contracting and non-Contracting Parties

The second sentence, added by the Diplomatic Conference of
1949, certainly presents the typical features of a compromise ; for
it does not come to a clear decision between the suspensive and
resolutive conditions. At first sight it appears to incline towards

1 See above, p. 18.
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the Belgian amendment?!. But whereas that amendment only made
the Convention applicable as from the time of its formal acceptance by
the non-Contracting Power, the sentence adopted by the Diplomatic
Conference drops all reference to an invitation to be made to the
non-Contracting Power, and substitutes for the words “ as from the
latter Power’s acceptance ” the words “if the latter accepts and
applies the provisions thereof ”.

What, then, is the position in the interval between the launching
of hostilities and the non-contracting belligerent’s acceptance ? The
passage of the Report just quoted shows how this not very clear
provision should be interpreted. The Conventions, it says, should be
regarded “as being the codification of rules which are generally
recognized ”, and it is in accordance with their spirit that the Con-
tracting States “ shall apply them, in so far as possible .

The spirit and character of the Conventions lead perforce to the
conclusion that the Contracting Power must at least apply their
provisions from the moment hostilities break out until such time as
the adverse Party has had the time and an opportunity of stating
his intentions. That may not be a strictly legal interpretation ; it
does not altogether follow from the text itself ; but it is in our opinion
the only honourable and reasonable solution. It follows from the
spirit of the Conventions, and is in accordance with their character,
as has already been stated. It is also in accordance with the moral
interest of the Contracting Power, inasmuch as it invites the latter
to honour a signature given before the world. It is finally to its
advantage from a more practical point of view, because the fact of its
beginning itself to apply the Convention will encourage the non-
Contracting Party to declare its acceptance, whereas any postponement-
of the application of the Convention by the Contracting Party would
give the non-Contracting Party a pretext for non-acceptance.

There are two conditions to be fulfilled under this part of the
paragraph—(a) acceptance and (b) de facto application of the Con-
vention. What happens if the non-Contracting Party makes no
declaration, but in actual fact applies the Convention ? Before
answering this question, it must be seen what is meant by “ accepting ”
the provisions of the Convention.

Is a formal and explicit declaration by a non-Contracting State
indispensable? The Rapporteur of the Special Committee seems to say
thatitis. “ A declaration ”, he wrote, “ was necessary, contrary to the
Canadian amendment, according to which an attitude on the part of
the non-Contracting State in conformity with the Convention would

1 See above, p. 19.
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have sufficed to make it applicable ”. He added, it is true, that it was
not possible to lay down any uniform procedure in the matter, and that
“ the Convention would be applicable as soon as the declaration was
made. It would cease to be applicable as soon as the declaration was
clearly disavowed by the attitude of the non-contracting belligerent ”,

Does it follow from this that if the second condition—namely
the application of the Convention de facto—is alone fulfilled, the
Contracting Party is released from its obligations ?

Closely as that may seem to follow from the letter of the text, it
does not appear possible to maintain such an interpretation. It
would make the application of the Convention dependent on a
suspensive condition even more rigid than that of the Belgian
proposal, which was itself regarded as being too strict. It would
bring about a paradoxical—not to say, a monstrous—situation. It
would entitle a Power to disregard rules solemnly proclaimed by
itself, while its adversary, though not legally bound by those rules,
was scrupulously applying them ; and all this only because of the
omission of the latter to make a declaration, or because of delay in
the transmission of such a declaration.

Summum jus summa injuria. The saying may often be true ; but
it should never be cited in reference to a humanitarian Convention.
The present Convention, like its three sister Conventions, rightly
condemns reprisals in the most categorical terms. But would it not

be worse than any reprisals to ill-treat civilians even before one’s
adversary had done so, merely because it was inferred from his

silence that he was intending to do so ?

The two conditions laid down for the non-Contracting Power
are that it should accept and apply the provisions of the Convention.
In the absence of any further indication, there is no reason to assume
that “ acceptance ” necessarily implies an explicit declaration. It can
equally well be tacit. It may be implicit in de facto application.
These considerations do not in any way minimize the importance of
an explicit declaration by the non-Contracting Power. It is, on the
contrary, most desirable that the latter should make such a declara-
tion, and with the least possible delay. The International Committee
of the Red Cross for its part, when it offers its services at the beginning
of a conflict, never fails to ask Parties to the conflict which are not
legally bound by the Convention to declare their intention of applying

it or of observing at least its essential principles, as the case may be. .

In practice any Contracting Power in conflict with a non-Con-
tracting Power will begin by complying with the provisions of the
Convention pending the adverse Party’s declaration. It will take
into account facts above all. ‘

[
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Furthermore, although the Convention, as a concession to legal
form, provides that in certain circumstances a Contracting Power
may legally be released from its obligations, its spirit encourages the
Power in question to persevere in applying humanitarian principles,
whatever the attitude of the adverse Party may be.

ARTICLE 3.— CONFLICTS NOT OF AN INTERNATIONAL CHARACTER!

Inthe case of armed conflict not of an international character occurving
in the territory of one of the High Coniracting Parties, each Party to
the conflict shall be bound to apply, as a minimum, the following pro-
VISIONS ! :

(1) Persons taking no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed
hors de combat by sickness, wounds, deiention, or any other cause,
shall in all civcumstances be treated humanely, without any adverse
distinction founded on race, colour, religion or faith, sex, birvth or
wealth, or any other similar crileria.

To this end the following acts are and shall remain ;brohzbzted
at any time and in any place whatsoever with respect to the above-
wmentioned persons :

(a) violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture,;

(b) taking of hostages ;

(c) outrages upon personal dignity, in particular humiliating and

egrading treatment ;

() the passing of sentences and the carrying out of executions without
previous judgment promounced by a regularly comstituted court,
affording all the judicial guarantees which are vecognized as
indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Commillee
of the Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into
force, by means of special agreements, all or part of the other provisions
of the present Convention.

The application of the preceding provisions shall not affect the legal
status of the Parties to the conflict.

1 Article common to all four Conventions.

N
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HistoricAL INTRODUCTION

This Article, which is common to all four Geneva Conventions,
marks a new step forward in the unceasing development of the idea
on which the Red Cross is based, and in the embodiment of that idea
in international obligations. It is an.almost unhoped-for extension
of Article 2 above.

Born on the battlefield, the Red Cross called into being the first
Geneva Convention to protect wounded and sick military personnel.
Extending its solicitude little by little to other categories of war
victims, in logical application of its fundamental principle, it pointed
the way, first to the revision of the original Convention, and then to
the extension of legal protection in turn to prisoners of war and
civilians. The same logical process could not fail to lead to the idea
of applying the principle to all cases of armed conflict, including
internal ones.

The importance of the Article, in which the whole of the rules
applying to non-international conflicts are concentrated, makes it
necessary, before embarking on analysis and commentary proper, to
say something of its origin and of the principal phases of its develop-
ment by the Diplomatic Conference in the course of the twenty-five
meetings which were devoted to it

1. Origin and development of the idea

All international Conventions, including this one, are primarily
the affair of Governments. Governments discuss them and sign them,
and it is upon Governments that the duty of applying them devolves.
But it is impossible to speak of the Geneva Conventions, and in
particular of their application to civil war, without reference to the
part played by the Red Cross.

The principle of respect for human personality, the basis on which
all the Geneva Conventions rest, was not a product of the Conventions.
It is older than they are and independent of them. Until 1949 it only
found expression in the Conventions in its application to military

1See F. S10RDET: The Geneva Conventions and Civil War, Supplement
to the Revue inteynationale de la Croix-Rouge, Vol. 111, Nos. 8, 9 and 11, Geneva,
August, September and November 1950.
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personnel. But it was not applied to them because of their military
status : it is concerned with people, not as soldiers but simply as
human beings, without regard to their uniform, their allegiance, their
race or their beliefs, without regard even to any obligations which the
authority on which they depend may have assumed in their name or
in their behalf. Wounded or sick, they are entitled as such to the
care and aid which the respect for human personality enjoins.

There is nothing astonishing, therefore, in the fact that the Red
Cross has long been trying to aid the victims of internal conflicts,
the horrors of which are sometimes even more terrible than those of
international wars because of the fratricidal hatred they engender.
But the difficulties which the Red Cross encountered in its efforts in
this connection—as always when endeavouring to go a step beyond
the text of the Conventions—were enhanced in this case by special
obstacles arising out of the home policies of the States in which the
conflicts raged. In a civil war the lawful Government, or that which
so styles itself, tends to regard its adversaries as common criminals.
This attitude has sometimes led governmental authorities to look upon
relief given by the Red Cross to war victims on the other side as
indirect aid to guilty parties. Applications by a foreign Red Cross
Society or by the International Committee of the Red Cross for
permission to engage in relief work have more than once been treated
as unfriendly attempts to interfere in the domestic affairs of the
country concerned. This conception still prevailed when a draft
Convention on the role of the Red Cross in civil wars or insurrections
was submitted, for the first time, to the International Red Cross
Conference in 1912. The subject was not even discussed.

The Red Cross was not discouraged. In spite of frequent lack of
understanding on the part of the authorities, it was able in some cases
to carry out a certain amount of humanitarian work in civil conflicts?.
The question was again placed on the agenda of the Xth International
Red Cross Conference in 1921, and a resolution was passed affirming
the right of all victims of civil wars, or social or revolutionary disturb-
ances, to relief in conformity with the general principles of the Red
Cross. The resolution further laid down in considerable detail the
duties of the National Red Cross Society of the country in question
and, in the event of that Society being unable to take action on an
adequate scale, the course to be followed by the International Com-
_ mittee of the Red Cross or foreign National Societies with a view to
making the necessary relief available. The resolution, as such, had
not the force of a Convention, but it enabled the International Com-

1 See Revue intevnationale de la Croix-Rouge, December 15, 1919, pp. 1427 ff,
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mittee in at least two cases—the civil war in the plebiscite area of
Upper Silesia in 1921 and the civil war in Spain—to induce both
sides to give some kind of undertaking to respect the principles of the
Geneva Convention?.

Observing the results achieved by the International Committee of
the Red Cross, the XVIth International Red Cross Conference in 1938
passed a resolution which did much to supplement and strengthen
that of 1921. The text of the 1938 resolution is well worth quoting :

The Conference,

requests the International Committee and the National Red Cross Societies

to endeavour to obtain :

(@) the application of the humanitarian principles which were formulated
in the Geneva Convention of 1929 and the Tenth Hague Conven-
tion of 1907, especially as regards the treatment of the wounded,
the sick, and prisoners of war, and the safety of medical personnel
and medical stores ;

(b) humane treatment for all political prisoners, their exchange and, so
far as possible, their release ;

(c) respect of the life and liberty of non-combatants ;

(d) facilities for the transmission of news of a personal nature and for
the reunion of families ;

(e} effective measures for the protection of children,

The International Conference was thus envisaging, explicitly and
for the first time, the application by the Parties to a civil war, if not
of all the provisions of the Geneva Conventions, at any rate of their
essential principles. This resolution, coupled with the results achieved
in the two conflicts mentioned above, encouraged the International
Committee of the Red Cross to reconsider the possibility of inserting
provisions relating to civil war in the Conventions themselves.

At the Preliminary Conference of National Red Cross Societies in
1946 the International Committee proposed that, in the event of civil
war within a country, the contending parties should be invited to
declare their readiness to apply the principles of the Convention on a
basis of reciprocity. The suggestion, modest enough since it took

1See the following documents of the XVIth International Red Cross
Conference : Document No. 12 (General Report of the International Red Cross
Commitiee on its Activities from August 1934 to March 1938) and Document No, 12
ISD;;‘- { %upplemmtary Report by the Intematzonal Committee on its Activities in
an
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account of realities, was no more at that stage than an attempt to
provide a practice that had already yielded satisfactory results with
a more solid foundation in the future by giving it some kind of legal
footing in the Conventions. It was based on the belief that an invita-
tion to the Parties to the conflict to make an explicit declaration
(which it would undoubtedly be difficult for them to refuse) would
encourage them to take sides with the advocates of humanitarian
ideas, and that the suffering caused by civil wars would be appreciably
reduced as a result. The Preliminary Conference of National Red
Cross Societies did not merely approve the suggestion : it went further.
It went in fact straight to the root of the matter by a recommendation
to insert at the beginning of each of the Conventions an Article to the
effect that : “ In the case of armed conflict within the borders of a
State, the Convention shall also be applied by each of the adverse
Parties, unless one of them announces expressly its intention to the
contrary *1L, :

Such was the view, idealistic but logical, of the Red Cross move-
ment. What would be thought of it in Government circles remained
to be seen. There was reason to fear that Governments would be
reluctant to impose international obligations on States in connection
with their internal affairs, and that it would be said to be impossible
to bind provisional Governments, or political parties, or groups not
‘yet in existence, by a Convention. But the Conference of Government
Experts, which was convened by the International Committee of the
Red Cross in 1947, did not take that view. Far from rep’e’ating the
arguments which the charitable efforts of the International Committee
of the Red Cross had so often encountered in the past, it admitted
the necessity of making provision in the Convention for at least a
partial extension of its provisions to the case of civil war. As a result
of its efforts an Article was drafted under the terms of which the
principles of the Convention were to be applied in civil wars by
the Contracting Party, subject to the adverse Party also conforming
thereto®.

This proposal fell a long way short of that of the Red Cross Societies.
It spoke only of the application of the principles of the Convention,
and then only on a basis of reciprocity. But it nevertheless encoura-

1 See Report on the Work of the Preliminary Confevence of National Red
Cross Societies for the Study of the Conventions and of Various Problems velative
to the Red Cross (Geneva, July 26 - August 3, 1946), Geneva, 1947, pp. 14 ff.
and 51.

2 See Report on the Work of the Conference of Government Experis for the
Study of the Conventions for the Proteciion of War Victims (Geneva, April 14 - 26,
1947), Geneva, 1947, p. 8.
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ged the International Committee of the Red Cross to continue its
efforts.

On the strength of the opinions thus expressed, the International
Committee added a fourth and last paragraph to Article 2 of the revised
and new Draft Conventions for the Protection of War Victims which
it submitted to the XVIIth International Red Cross Conference at
Stockholm. The wording was as follows :

In all cases of armed conflict which are not of an international
character, especially cases of civil war, colonial conflicts, or wars of religion,
which may occur in the territory of one or more of the High Contracting
Parties, the implementing of the principles of the present Convention shall
be obligatory on each of the adversaries. The application of the Convention
in these circumstances shall in no wise depend on the legal status of the
Parties to the conflict and shall have no effect on that status.

The first part of this paragraph gave effect to the recommenda-
. tion of the Red Cross Societies, and actually omitted the condition
which the latter had contemplated. The second sentence embodied
a wish expressed at the Conference of Government Experts. Its
object was, first, to prevent the de jure Government from pleading
non-recognition of its opponents as a reason for refusing to apply
the Convention and, secondly, to prevent the other party from basing
a claim for recognition as a regular Government on the respect it had
shown for the Convention.

The draft text was the sub]ect of lengthy discussion at the
Stockholm Conference, at which Governments as well as Red Cross
Societies were represented. In the end, the Conference adopted the
proposals of the International Committee of the Red Cross for the
First and Second Conventions, and in the case of the Third and
Fourth Conventions made the application of the Convention subject
to the proviso that the adverse party should also comply with it.

It was in this form that the proposal came before the Diplomatic
Conference of 1949,

2. The discussions at the Diplomatic Conference of 1949

From the very outset, in the course of the first discussions of a
general character, divergences of view became apparent!. A consi-
derable number of delegations were opposed, if not to any and every

! See Final Record of the szlomatw Confevence of Geneva of 1949, Vol. II-B,
Article 2, pp. 9-15,
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provision in regard to civil war, at any rate to the unqualified applica-
tion of the Convention to such conflicts. The principal criticisms of
the Stockholm draft may be summed up as follows. It was said
that it would cover in advance all forms of insurrection, rebellion,
anarchy, and the break-up of States, and even plain brigandage.
Attempts to protect individuals might well prove to be at the expense
of the equally legitimate protection of the State. To compel the
Government of a State in the throes of internal conflict to apply
to such a conflict the whole of the provisions of a Convention expressly
concluded to cover the case of war would mean giving its enemies,
who might be no more than a handful of rebels or common brigands,
the status of belligerents, and possibly even a certain degree of legal
recognition. There was also a risk of ordinary criminals being encour-
aged to give themselves a semblance of organization as a pretext
for claiming the benefit of the Convention, representing their crimes
as “acts of war ” in order to escape punishment for them.

A rebel party, however small, would be entitled under the Con-
ventions to ask for the assistance and intervention of a Protecting
Power. Moreover, it was asked, would not the de jure Government
be compelled to release captured rebels as soon as the troubles were
over, since the application of the Convention would place them on
the same footing as prisoners of war # Any such proposals giving
insurgents a legal status, and consequently increased authority, would
hamper and handicap the Government in its measures of legitimate
repression.

The advocates of the Stockholm draft, on the other hand, regarded
the proposed text as an act of courage. Insurgents, said some, are
not all brigands. It sometimes happens in a civil war that those
who are regarded as rebels are in actual fact patriots struggling for
the independence and the dignity of their country. Others argued
that the behaviour of the insurgents in the field would show whether
they were in fact mere brigands or, on the contrary, fought like real
soldiers who deserved to receive protection under the Conventions.
Again, it was pointed out that the inclusion of the reciprocity clause
in all four Conventions, and not merely (as had been proposed at
Stockholm) in the Third and Fourth Conventions, would be sufficient
to allay the apprehensions of the opponents of the Stockholm pro-
posals. It was not possible to talk of “terrorism ”, “anarchy ” or
“ disorders ” in the case of rebels who complied with humanitarian
principles. Finally, the adoption of the Stockholm proposals would
not in any way prevent a de jure Government from taking measures
under its own laws for the repression of acts considered by it to be
dangerous to the order and security of the State.
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Faced with such widely varying opinions, the Conference referred
the study of the Article to a small Committee!, the very first meeting
of which produced a whole series of amendments and proposals.
Only one amendment proposed the rejection en bloc of the Stockholm
text. On the other hand there was only one proposal in favour of
accepting it as it stood. Between these two extremes there were six
amendments which proposed limiting the application of the Conven-
tions to conflicts which, though internal in character, exhibited the
features of real war. The amendments in question suggested a number
of alternative or cumulative conditions, which one or other of the
Parties to the conflict must fulfil for the Convention to be applicable.

A Working Party-was instructed to prepare two successive drafts,
which in their turn gave rise to new amendments and provoked
criticism. It seemed difficult to reach a majority in favour of any
one solution.

The French Delegatlon must be given the credit for ending the
deadlock in the Committee. Reverting to an idea previously put
forward by the Italian Delegation to meet the case of conflicts not
of an international character which failed to fulfil the stipulated
conditions, the French Delegation suggested that in all cases of non-
international conflict the principles of the Convention should alone
be applicable. The following text was proposed :

In the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties, each Party to the

conflict shall apply the provisions of the Preamble to the Convention for the -

Protection of Civilian Persons in Time of War.

Faced with almost universal opposition to the application of the
Convention, with all its provisions, to all cases of non-international
conflict, the Committee had until then tried to solve the problem
by limiting the number of cases in which the Convention was to be
applicable. The French proposal now sought a solution in a new
direction, namely in the limitation of the provisions which applied.

The idea was a good one. But the suggested text had one defect.
It referred to a draft Preamble which had not yet been adopted, and
was, incidentally, never to be adopted? Moreover, that draft Preamble
simply stated that certain things were prohibited. It alluded to
principles, but did not define them.

! This was the Special Committee of the Joint Committee. The provision
in question was discussed, first as Article 2, fourth paragraph (i.e. with the num-
bering it had in the Stockholm draft), and later as Article 2A. See Final Recovd
% th9e3D915ﬁlomaiw Conference of Geneva of 1949, Vol. I1-B, pp. 40-48, 75-79, 82-84,

97-102.

2 See above, p. 14.

e 3 MRS L
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After discussion, a second Working Party was appointed with
instructions to draw up a text containing a definition of the humani-
tarian principles applicable to all cases of non-international conflict,
together with a minimum of mandatory rules. The Working Party
produced a definition based on the principles of the Preamble which
the International Committee of the Red Cross had itself proposed for
all four Conventions?, together with certain mandatory rules based
on the draft Preamble to the Fourth (Civilians) Convention2 The
Working Party’s draft, with certain minor modifications, was the
text finally adopted. But it did not immediately rally unanimous
support. Certain delegates still preferred the previous draft. On the
other hand, the USSR Delegation took the view that it was not
possible to sum up in so few lines such important provisions as those
of the Convention which were to be equally applicable to civil and to
international wars. Accordingly that delegation proposed a new text
which read as follows :

In the case of armed conflict not of an international character occur-
ring in the territory of one of the States parties to the present Convention,
each Party to the conflict shall apply all the provisions of the present
Convention guaranteeing :

— humane treatment of the civilian population ;

-— prohibition, on the territory occupied by the armed forces of either
of the parties, of reprisals against the civilian population, the taking
of hostages, the destruction and damaging of property which are not
justified by the necessities of war ;

— prohibition of any discriminatory treatment of the civilian population
practised on the basis of differences of race, colour, religion, sex, birth
or fortune.

The Soviet proposal was based on the same idea as the French
proposal-—namely, limitation of the provisions applicable, but differed
from it in the method employed, preferring a general provision spe-
cifying the particular provisions of the Convention which were to be
applicable. _

As no one text commanded a majority, the three proposals were
put to the Joint Committee3. The proposal of the second Working
Party obtained a clear majority over the others. It was finally adopted,

1 See above, p. 13.

2 See above, p. 12.

2 See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 1I-B,
pp. 34-35.



34 ARTICLE 3

in the form in which it appears at the beginning of the commentary
on this Article, at a plenary meeting of the Conference, though not
without lengthy discussion, during which delegates who were opposed
to it on principle or were in favour of one of the other proposals, had
ample opportunity for expressing their points of view?.

GENERAL

To borrow the phrase of one of the delegates, Article 3 is like a
“ Convention in miniature ”. It applies to non-international conflicts
only, and will be the only Article applicable to them until such time
as a special agreement between the Parties has brought into force
between them all or part of the other provisions of the Convention.
It is very different from the original draft produced by the Inter-
national Committee of the Red Cross, which provided for the appli-
cation of the Conventions in their entirety. But, as the International
Committee’s representative at the Diplomatic Conference remarked,
since that text had obviously no chance of being accepted by the
Governments and it was necessary to fall back on a less far-reaching
solution, the wording finally adopted was the one which was to be
preferred amongst the various drafts prepared during the Conference.
It has the merit of being simple and clear. It at least ensures the
application of the rules of humanity which are recognized as essential
by civilized nations, and provides a legal basis for charitable inter-
ventions by the International Committee of the Red Cross or any
other impartial humanitarian organization—interventions which in
the past were all too often refused on the ground that they repre-
sented unfriendly interference in the internal affairs of a State. This
text has the additional advantage of being applicable automatically,
without any condition in regard to reciprocity. Its observance does
not depend upon preliminary discussions on the nature of the conflict
or the particular clauses to be respected, as would have been the case
with the other drafts discussed. It is true that it merely provides for
the application of the principles of the Convention and not for the
application of specific provisions, but it defines those principles and
in addition lays down certain mandatory rules. Finally, it has the
advantage of expressing, in each of the four Conventions, the common
principle which governs them.

1 See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. I1-B,
Article 2A, pp. 325-339.
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PARAGRAPH 1. — APPLICABLE PROVISIONS

1. Introductory semtence—Field of application of the Article

A. Cases of armed conflict. — What is meant by “ armed conflict
not of an international character ” ?

That was the burning question which arose again and again at
the Diplomatic Conference. The expression was so general, so vague,
that many of the delegations feared that it might be taken to cover
any act committed by force of arms—any form of anarchy, rebellion,
or even plain banditry. For example, if a handful of individuals
were to rise in rebellion against the State and attack a police station,
would that suffice to bring into being an armed conflict within the
meaning of the Article ? In order to reply to questions of this sort,
it .was suggested that the term “ conflict ” should be defined or—
and this would come to the same thing—that a list should be given
of a certain number of conditions on which the application of the
Convention would depend. The idea was finally abandoned—wisely,
we think., Nevertheless, these different conditions, although in no
way obligatory, constitute convenient criteria, and we therefore think
it well to give a list drawn from the various amendments discussed ;
they are as follows!:

1. That the Party in revolt against the de jure Government possesses
an organized military force, an authority responsible for its acts,
acting within a determinate territory and having the means of
respecting and ensuring respect for the Convention.

2. That the legal Government is obliged to have recourse to the
regular military forces against insurgents organized. as military
and in possession of a part of the national territory.

3. (a) That the de jure Government has recognized the insurgents as

belligerents ; or

(b) That it has claimed for itself the rights of a belligerent ; or

(¢) That it has accorded the insurgents recognition as belligerents
for.the purposes only of the present Convention ; or

(d) That the dispute has been admitted to the agenda of the
Security Council or the General Assembly of the United Nations
as being a threat to international peace, a breach of the peace,
or an act of aggression.

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-B,
p. 121, .
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4. (a) That the insurgents have an organization purportmg to have
the characteristics of a State.

(b) That the insurgent civil authority exercises de facto authority
over persons within a determinate portion of the national
territory.

(c) That the armed forces act under the direction of an organized
authority and are prepared to observe the ordinary laws of war.

(d) That the insurgent civil authority agrees to be bound by the
provisions of the Convention.

The above criteria are useful as a means of distinguishing a
genuine armed conflict from a mere act of banditry or an unorganized
and short-lived insurrection.

Does this mean that Article 3 is not applicable in cases where
armed strife breaks out in a country, but does not fulfil any of the
above conditions (which are not obligatory and are only mentioned
as an indication) ? We do not subscribe to this view. We think, on
the contrary, that the scope of application of the article must be as
wide as possible. There can be no drawbacks in this, since the Article
in its reduced form, contrary to what might be thought, does not in
any way limit the right of a State to put down rebellion, nor does it
increase in the slightest the authority of the rebel party. It merely
demands respect for certain rules, which were already recognized as
essential in all civilized countries, and embodied in the municipal law
of the States in question, long before the Convention was signed.
What Government would dare to claim before the world, in a case of
civil disturbances which could justly be described as mere acts of
banditry, that, Article 3 not being applicable, it was entitled to leave
the wounded uncared for, to torture and mutilate prisoners and take
hostages ? However useful, therefore, the various conditions stated
above may be, they are not indispensable, since no Government can
object to observing, in its dealings with internal enemies, whatever
the nature of the conflict between it and them, a few essential rules
which it in fact observes daily, under its own laws, even when dealing
with common criminals.

Speaking generally, it must be recognized that the conflicts referred
to in Article 3 are armed conflicts, with armed forces on either side
engaged in hostilities—conflicts, in short, which are in many respects
similar to an international war, but take place within the confines of
a single country. In many cases, each of the Parties is in possession of
a portion of the national territory, and there is often some sort of
front.
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B. Obligations of the Parties—The words “ each Party ” mark the
great progress which the passage of a few years had brought about in
international law. Until recently it would have been considered impos-
sible in law for an international Convention to bind a non-signatory
Party—a Party, moreover, which was not yet in existence and which
need not even represent a legal entity, capable of undertaking inter-
national obligations.

The obligation is absolute for each of the Parties. The reciprocity
clause, which appeared in the Stockholm draft of the Fourth Conven-
tion, has been deliberately dropped. That represents a great step
forward—offset, it is true, by the fact that it is no longer the Conven-
tion as a whole which will be applicable, but only the actual provisions
of Article 3 itself.

The obligation resting on the Party to the conflict which represents
established authority is not open to question. The mere fact of the
legality of a Government involved in an internal conflict suffices to
bind that Government as a Contracting Party to the Convention.
On the other hand, what justification is there for the obligation on
the adverse Party in revolt against the established authority ? At
the Diplomatic Conference doubt was expressed as to whether
insurgents could be legally bound by a Convention which they had
not themselves signed. But if the responsible authority at their head
exercises effective sovereignty, it is bound by the very fact that it
claims to represent the country, or part of the country. The “ autho-
rity ” in question can only free itself from its obligations under the
Convention by following the procedure for denunciation laid down
in Article 158. But the denunciation would not be valid, and could not
in point of fact be effected, unless the denouncing authority was
recognized internationally as a competent Government. It should,
moreover, be noted that under Article 158 denunciation does not take
effect immediately.

If an insurgent party applies Article 3, so much the better for the
victims of the conflict. No one will complain. If it does not apply it,
it will prove that those who regard its actions as mere acts of anarchy
or brigandage are right. As for the de jure Government, the effect on
it of applying Article 3 cannot be in any way prejudicial ; for no
Government can possibly claim that it is ewfitled to make use of
torture and other inhuman acts prohibited by the Convention, as a
means of combating its enemies,

Care has been taken to state, in Article 3; that the applicable
provisions represent a compulsory minimum. The words “as a
minimum ” must be understood in that sense. At the same time they
are an invitation to exceed that minimum.
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2. Sub-paragraphs (1) and (2)—Extent of the obligation

A. Sub-paragraph (1) : Humane treatment—We find expressed
here the fundamental principle underlying the four Geneva Conven-
tions. It is most fortunate that it should have been set forth in this
Article, in view of the decision to dispense with Preamble or prefatory
Article, in which it would normally have been placed. The sub-
paragraph defines the principle which, not then expressed, led to the
founding of the Red Cross movement and to the conclusion of the
original Geneva Convention.

The value of the provision is not limited to the field dealt with in
Article 3. Representing, as it does, the minimum which must be applied
in the least determinate of conflicts, its terms must a forfior: be res-
pected in the case of international conflicts proper, when all the provi-
sions of the Convention are applicable. For “the greater obligation
includes the lesser ”, as one might say.

In view of the fact that four Conventions were being drawn up,
each providing protection for a particular category of war victims,
it might be thought that the paragraph should have been divided up,
the relevant portion only being included in each Convention. (In the
Fourth Convention, for example, mention might have been made
only of civilians.) It was thought preferable, however, in view of the
indivisible and inviolable nature of the principle proclaimed, and
its brevity, to enunciate it in its entirety and in an absolutely iden-
tical manner in all four Conventions. In this Commentary we shall
confine ourselves to points which more particularly concern persons
protected under the Fourth Convention.

What Article 3 guarantees such persons is humane treatment.

We shall explain later, when discussing Article 27, the sense in
which “ humane treatment ” should be understood. The definition is
not a very precise one, as we shall see. On the other hand, there is
less difficulty in enumeratmg things which are 1ncompat1ble with
humane treatment. That is the method followed in the Convention
when it proclaims four absolute prohibitions. The wording adopted
could not be more definite : “ To this end, the following acts are and
shall vemain prokibited at any time and in any place whatsoever . ..”
No possible loophole is left ; there can be no excuse, no attenuating
circumstances.

Items (@) and (c) concern acts which world public opinion finds
particularly revolting—acts which were committed frequently during
the Second World War. It may be asked whether the list is a complete
one. At one stage of the discussions, additions were considered—with
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particular reference to the biological “ experiments ” of evil memory,
practised on inmates of concentration camps. The idea was rightly
abandoned, since biological experiments are among the acts covered
by (a). Besides, it is always dangerous to try to go into too much
detail—especially in this domain. However great the care taken in
drawing up a list of all the various forms of infliction, it would never
be possible to catch up with the imagination of future torturers who
wished to satisfy their bestial instincts; and the more specific and
complete a list tries to be, the more restrictive it becomes. The form of
wording adopted is flexible, and, at the same time, precise. The same
is true of item (¢j.

Items (&) (taking of hostages) and (4) (sentences and execut1ons
without a proper trial) prohibit practices which are fairly general in
wartime. But although they were common practice until quite recently,
they are nevertheless shocking to the civilized mind. The taking of
hostages, like reprisals, to which it is often the prelude, is contrary
to the modern idea of justice in that it is based on the principle of
" collective responsibility for crime. Both strike at persons who are
innocent of the crime which it is intended to prevent or punish.

Sentences and executions without previous trial are too open to
error. “ Summary justice ” may be effective on account of the fear
it arouses— though that has yet to be proved —but it adds too many
further innocent victims to all the other innocent victims of the
conflict. All civilized nations surround the administration of justice
with safeguards aimed at eliminating the possibility of judicial errors.
The Convention has rightly proclaimed that it is essential to do this
even in time of war. We must be very clear about one point : it is
only “summary ” justice which it is intended to prohibit. No sort of
immunity is given to anyone under this provision. There is nothing
in it to prevent-a person presumed to be guilty from being arrested
and so placed in a position where he can do no further harm ; and
it leaves intact the right of the State to prosecute, sentence and pumsh ;
according to the law. -

Reprisals, to which we have just referred, do not appear here in
the list of prohibited acts. Does that mean that reprisals, while
formally prohibited under Article 331, are allowed in the case of non-
international conflicts, Article 3 being the only Article which then
applies ? As we have seen, the acts referred to under items (a) to (d)
are prohibited absolutely and permanently, no exception or excuse
being tolerated. Consequently, any reprisal which entails one of these
acts is prohibited, and so, speaking generally, is any reprisal incom-

. 1See below, p. 224,
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patible with the “ humane treatment ” demanded unconditionally in
the first clause of sub-paragraph (1).

It should be noted that the acts prohibited in items (a) to (4) are
also prohibited under other Articles of the Convention, in particular
Articles 27, 31 to 34, and 64 to 77.

As we have already mentioned, Article 3 has an extremely wide
field of application and covers members of the armed forces as well as
- persons who do not take part in the hostilities. In this instance,
however, the Article naturally applies first and foremost to civilians—
that is to people who do not bear arms. In the case of members of the
armed forces, it is the corresponding Article in the Third Convention
to which in most cases appeal will be made. All the persons referred to
in (1) without distinction are entitled to humane treatment. Criteria
which might be employed as a basis for discrimination against one
class of persons or another are enumerated in the provision, and their
validity denied. Memories of the crimes perpetrated during the last
World War led the authors of the 1949 Convention to adopt this
formula, which is repeated in several other clauses of the Convention,
in particular in Articles 13 and 27. It will be seen that the idea of
nationality has not been included in Article 27. That does not in any
way mean that people of a given nationality may be treated in an
arbitrary manner ; everyone, whatever his nationality, is entitled to
humane treatment. On the other hand it is quite possible that special
security measures may be taken in the case of civilians of a given
nationality ; it is also possible that certain offences may be regarded as
more serious or less serious according to whether they have been
commiitted by citizens of the country concerned or by aliens. It is a
matter of administrative measures or judicial proceedings which
depend on the criterion of nationality, but such measures and pro-
ceedings do not affect the treatment of individuals, which must be
humane in all cases.

B. Sub-paragraph (2) : Care of the wounded and sick. —Article 3
here reaffirms, in generalized form, the fundamental principle underly-
ing the original Geneva Convention of 1864.. The clause, which is
numbered separately, does not form part of the preceding provision,
although it completes it ; it is concise and particularly forceful. It
expresses a categorical imperative which cannot be restricted and
needs no explanation. There is every reason to be satisfied with it.

The safeguards enjoyed by the military wounded and sick under
the First Convention are, as we know, extended by the present Con-
vention to wounded and sick civilians. In its Article 12 the First
Convention says that the wounded and sick are to “ be respected and
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protected in all circumstances ”, while under Article 16 of the present

Convention they are to “be the object of particular protection and
respect ”. In spite of a slight difference in wording, the basic idea is
the same in both cases ; the wounded and sick must be respected and
protected.

PARAGRAPH 2. — HUMANITARIAN INITIATIVE

It is obvious that any organization can “ offer its services ” to the
Parties to the conflict at any time, just as any individual can. The offer
of services costs little and, what is more important, if-no-way binds
the recipient, since they need not be accepted. The International
Committee of the Red Cross, for its part, has not failed to offer its
services for humanitarian purposes during various civil wars, whenever
it considered that this was in the interests of those suffering as a
result of hostilities, just as it has offered them when any international
conflict has broken out. This paragraph may therefore appear at
first sight to be merely decorative and without any real significance.
Nevertheless, it is of great moral and practical value. Although it is
extremely simple, it is adequate, and the International Committee
itself asked for nothing more. It is a reduction, to the scale of the
“ Convention in miniature ” represented by Article 3, of the provision
contained in Article 9 below, which applies to international conflicts,
when the whole Convention is applicable.

Although the International Committee of the Red Cross has been
able to do a considerable amount of humanitarian work in certain civil
wars, in others the doors have been churlishly closed against it, the
mere offer of charitable services being regarded as an unfriendly act—
an inadmissible attempt to interfere in the internal affairs of the State.
The adoption of Article 3 has placed matters on a different footing, an
impartial humanitarian organization now being legally entitled to
offer its services. The Parties to the conflict may, of course, decline
the offer if they can do without it. But they can no longer look upon it
as an unfriendly act, nor resent the fact that the organization making
the offer has tried to come to the aid of the victims of the conflict.

It is obvious that outside help can only, and should only, be sup-
plementary. It is for the Parties to the conflict to apply Article 3 and
ensure the observance of all its provisions. It is also obvious that it is,
in the first place, for the National Red Cross Society of each country,
in its capacity as an auxiliary organization, to help in this and, by
its words and actions, win recognition for the requirements of humanity
throughout the national territory. But the national authorities and
National Red Cross Society of a country may not always be able to
cope with requirements; nor may the National Red Cross always be in
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- a position to act everywhere with the necessary efficiency. -Additional
help will then be necessary. The Party to the conflict which in such
cases refuses offers of charitable service from outs1de its frontiers will
incur a heavy moral respons1bﬂ1ty

For offers of service to be legitimate, and acceptable, they must
come from an organization which is both humanitarian and impartial,
and the services offered and rendered must be humane and impartial
also. The International Committee of the Red Cross is mentioned here
for two reasons—firstly on its own account, as an organization called
upon, by its statutes and traditions, to intervene in cases of conflict,
and, secondly, as an example of what is meant by a humanitarian and
impartial organization. The reader should refer, for further remarks on
the subject, to the commentary on Article 9 below. :

PARAGRAPH 3. — SPECIAL AGREEMENTS

If the Convention was to include provisions applicable to all
non-international conflicts, it was necessary, as we have seen, to give
up any idea of insisting on the application to such conflicts of the
Convention in its entirety. Legally, therefore, the Parties to the
conflict are bound to observe Article 3 and may ignore all the other
Articles. It is obvious, however, that each one of them is completely
free—and should be encouraged—to declare its intention of applying
all or part of the remaining provisions. Another possibility is that an
internal conflict may, as it continues, become to all intents and pur-
poses a real war. The situation of thousands of sufferers is then such
that it is no longer enough for Article 3 to be respected. It becomes
desirable to settle in detail the treatment they are to receive, the relief
which is to be brought to them, and various other matters. A time
may come when it is as much in the interest of the Parties to the
conflict as of the victims that this should be done, and surely the most
practical way of doing it is not to negotiate special agreements in
great detail, but simply to refer to the Convention as it stands, or at
all events to certain of its provisions.

The provision does not merely offer a convenient possibility, but
makes an urgent request, points out a duty: “ The Parties to the
conflict should further endeavour . . .” Although the only provisions
which each of the Parties is bound to apply unilaterally are those
contained in Article 3, they are nevertheless under an obligation to
try to bring about a fuller application of the Convention by means
of a bilateral agreement.

Is there no danger of the paragraph becoming inoperative as a
result of the fear of increasing the power of the rebel party, which

i
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was so often expressed during the discussions ? Will a de jure Govern-
ment not be afraid that the conclusion of such agreements may increase
the authority of those who have risen in revolt against it, by con-
stituting an implicit recognition of the legal existence and belligerent
status of the party concerned ? It should be remembered that although
the de jure Government must endeavour to conclude such agreements,
it remains free in regard to its final decision. It is also free to make the
express stipulation that its adherence to the agreement in no way
implies recognition of the legality of the opposing party. Besides, in
practice the conclusion of the agreements provided for in paragraph 3
will depend on circumstances. They will generally only be concluded
because of an existing situation which neither of the parties can deny,
no matter what the legal aspect of the situation may in their opinion be.

Lastly, it must not be forgotten that this provision, like those which
precede it, is governed by the last clause of the Article.

Which provisions could most easily ‘be brought into force by
means of special agreements!? First of all those contained in
Articles 27 to 34, which apply both to the territory of the Parties to
the conflict and to occupied territory. The provisions dealing with
occupied territory could no doubt also be applied. This is also true
of those dealing with the treatment of internees (Articles 79 to 135).
It would, on the other hand, be more difficult to apply in case of civil
war the provisions relating to aliens in the territory of a Party to the
conflict, for in a civil war the struggle takes place in a territory whose
citizens are all of the one nationality. That was one of the objections
raised to the full and unconditional extension of the Convention to
such conflicts. Several delegates pointed out that a great many of
its provisions could not be applied in case of civil war, or would at
all events have to be modified to a considerable extent. In order to
solve the problem, the International Committee of the Red Cross
presented the Diplomatic Conference with a definition of protected
" persons in cases of civil war and of the treatment which should be
applied to them. The definition read as follows : “ Furthermore, in
case of a conflict not international in character, the nationals of the
country where the conflict takes place, who do not belong to the
armed forces, are likewise protected by the present Convention, under
the provisions relating to occupied territories.” 2

1 It should be noted that when signing the present Convention one signatory
State (Argentina) made a reservation stating that Article 3, common to all four
Conventions, was, to the exclusion of all other Articles, the only one which
- would be applicable in cases of armed conflict not of an international character.

? Cf. Remarks and Proposals, pp. 68-69,
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PARAGRAPH 4. — LACK OF EFFECT ON THE LEGAL STATUS
OF THE PARTIES TO THE CONFLICT

This clause is essential. Without it neither Article 3, nor any
other Article in its place, would ever have been adopted. It meets
the fear—always the same one—that the application of the Conven-
tion, even to a very limited extent, in cases of civil war may interfere
with the de jure Government’s lawful suppression of the revolt, or
that it may confer belligerent status, and consequently increased
authority and power, upon the adverse Party. The provision was
first suggested at the Conference of Government Experts convened
by the International Committee of the Red Cross in 1947 ! and has
been re-introduced in much the same words in all the succeeding
drafts. It makes it absolutely clear that the object of the Convention
is a purely humanitarian one, that it is in no way concerned with thé
internal affairs of States, and that it merely ensures respect for the
few essential rules of humanity which all civilized nations consider
as valid everywhere and under all circumstances and as being above
and outside war itself.

Consequently, the fact of applying Article 3 does not in itself
constitute any recognition by the de jure Government that the adverse
Party has authority of any kind ; it does not limit in any way the
Government’s right to suppress a rebellion by all the means—including
arms—provided by its own laws ; nor does it in any way affect that
Government’s right to prosecute, try and sentence its adversaries for
their crimes, according to its own laws.

In the same way, the fact of the adverse Party applying the Article
does not give it any right to special protection or any immunity,
whatever it may be and whatever title it may give itself or claim.

Article 3 resembles the rest of the Convention in that it is only
concerned with the individual and the physical treatment to which
he is entitled as a human being without regard to his other qualities.
It does not affect the legal or political treatment which he may

_receive as a result of his behaviour.

1 See Report on the Work of the Conference of Government Experts for the
Study of the Conventions for the Protection of War Victims (Geneva, April 14-26,
1947), Geneva, 1947, p. 9. '
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ARTICLE 4. — DEFINITION OF PROTECTED PERSONS

Persons protected by the Convention are those who, at a given moment
and in any manner whatsoever, find themselves, in case of a conflict or
occupation, in the hands of a Party to the conflict or Occupying Power
of which they are not nationals.

Nationals of a State which is not bound by the Convention are not
protected by it. Nationals of a neutral State who find themselves in the
territory of a belligerent State, and nationals of a co-belligerent State,
shall not be regarded as protecied persons while the State of which they
are nationals has normal diplomatic representation in the State in
whose hands they are. 4

The provisions of Part II are, however, wider in application, as
defined in Avticle 13. '

Persons protected by the Geneva Convention for the Amelioration of
the Condition of the Wounded and Sick in Avrmed Forces in the Field of
August 12, 1949, or by the Geneva Convention for the Amelioration of
the Condition of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea of August 12, 1949, or by the Geneva Convention relative
to the Treatment of Prisoners of War of August 12, 1949, shall not be
considered as protected persons within the meanwing of the present
Convention.

GENERAL

The very title of the Convention shows in a general way whom it
is meant to cover. But it is advisable to be able to determine exactly
what classes of persons are protected. That is the purpose of this
Article. : :

When work was begun on the preparation of the texts, it became
clear—as early as the time of the Tokyo Draft—that there were two
main classes of civilian to whom protection against arbitrary action

_on the part of the enemy was essential in time of war—on the one
hand, persons of enemy nationality living in the territory of a belliger-
ent State, and on the other, the inhabitants of occupied territories.
The idea that the Convention should cover these two categories was
accepted from the first and has never really been disputed. Any
discussions which have taken place on the subject have been concerned
with points of detail which we shall consider later. This Article is,
in a sense, the key to the Convention ; for it defines the people to
whom it refers. The meaning does not stand out very clearly, however,
and the definition contained in the Article may be easier to grasp
if we set it out as follows: '
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A.—Omn the territory of belligerent States : protection is accorded
under Article 4 to all persons of foreign nationality and to persons
without any nationality. The following are, however, excluded :

(1) Nationals of a State which is not bound by the Convention ;

(2) Nationals of a neutral or co-belligerent State, so long as the State
in question has normal diplomatic representation in the State in
‘'whose territory they are ;

(3) Persons covered by the definition given above under A who enjoy
protection under one of the other three Geneva Conventions of
August 12, 1949,

B.—1I#n occupied territories; protection is accorded to all persons
who are not of the nationality of the occupying State. The following
are, howeyer, excluded :

(1) Nationals of a State which is not party to the Convention.

(2) Nationals of a co-belligerent State, so long as the State in question
has normal diplomatic representation in the occupying State.

(3) Persons covered by the definition given above under B who enjoy
protection under one of the three other Geneva Conventions of
August 12, 1949,

Even when the definjtion of protected persons is set out in this
way, it may seem rather complicated. Nevertheless, disregarding
points of detail, it will be seen that there are two main classes of
protected person : (1) ememy nationals within the national territory
of each of the Parties to the conflict and (2) the whole population of
occupied territories (excluding nationals of the Occupying Power).
The other distinctions and' exceptions extend or restrict these limits,
but not to any appreciable extent.

PArRAGRAPH 1. — DEFINITION

The definition has been put in a negative form ; as it is intended
to cover anyone who is #of a national of the Party to the conflict or
Occupying Power in whose hands he is. The Convention thus remains
faithful to a recognized principle of international law : it does not
interfere in a State’s relations with its own nationals. The only excep-
tion to this rule is the second paragraph of Article 70, which refers to
nationals of the Occupying Power who sought refuge in the territory
of the occupied State before the outbreak of hostilities. This is a very
special case, based on the position such people have taken up with
regard to their own country.
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It will be observed that owing to its negative form the definition
covers persons without any nationality. The Rapporteur to Committee
III pointed out that it thus complied with the recommendation made
to the Diplomatic Conference by the representative of the International
Refugee Organization!. In the actual course of the discussions,
however, certain speakers observed that the term “ nationals”
(ressortissants, in the French version) did not cover all cases, in partic-
ular cases where men and women had fled from their homeland and
no longer considered themselves, or were no longer considered, to be
nationals of that country. Such cases exist, it is true, but it will be
for the Power in whose hands they are to decide whether the persons
concerned should or should not be regarded as citizens of the country
from which they have fled. The problem presents so many varied
aspects that it was difficult to deal with it fully in the Convention.
Nevertheless, Article 44, which is applicable to the territories of the
Parties to the conflict, lays down that the Detaining Power is not
to treat refugees who do not, in fact, enjoy the protection of any
Government, as enemy aliens “ exclusively on the basis of their
nationality de jure of an enemy State .

The words “ at a given moment and in any manner whatsoever ” |
were intended to ensure that all situations and cases were covered.
The Article refers both to people who were in the territory before the
outbreak of war (or the beginning of the occupation) and to those
who go or are taken there as a result of circumstances : travellers,
tourists, people who have been shipwrecked and even, it may be, spies
or saboteurs. (It will be seen later, when we come to Article 5, that
provision has been made for certain exceptions in this last case.)

The words “in case of a conflict or occupation ” must be taken
as referring to a conflict or occupation as defined in Article 2. The
expression “in the hands of ” is used in an extremely general sense.
It is not merely a question of being in enemy hands directly, as a
prisoner is. The mere fact of being in the territory of a Party to the
conflict or in occupied territory implies that one is in the power or
“hands ” of the Occupying Power. It is possible that this power will
never actually be exercised over the protected person: very likely
an inhabitant of an occupied territory will never have anything to do
with the Occupying Power or its organizations. In other words, the
expression “in the hands of ” need not necessarily be understood in
the physical sense ; it simply means that the person is in territory
which is under the control of the Power in question. '

1 See Final Recovd of the Diplomatic Confevence of Geneva of 1949, Vol. I1-A,
p. 814. , ,
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PARAGRAPH 2. — EXCEPTIONS

It was paragraph 2 that gave rise to most discussion both during
the preliminary work and at the Diplomatic Conference. The
Stockholm Draft made no provision for any exceptions; but at the
Diplomatic Conference it was thought necessary to limit the field of
application of the Convention.

The first sentence of the paragraph contains a truism. The spirit
which inspires the Geneva Conventions naturally makes it desirable
that they should be applicable erga ommes, since they may be regarded
as the codification of accepted principles. It must be recognized,
however, that the Conventions themselves stipulate that in order to
be binding on States they must be ratified by those States; that
being so, it is difficult to see how they could be applied to the nationals
of a State which is not party to them. It wasin actual fact the attitude
adopted by the Delegation of the USSR at the Diplomatic Conference
that made the other delegations feel the need to introduce this un-
necessary addition. The Soviet Delegation, whose position in the
matter was not constant, claimed that any Party to the conflict or
. any Occupying Power must apply the Convention to all persons
covered by the definition in Article 3, irrespective of their nationality.
It later modified its line of argument and proposed that the sentence
in question be omitted, alleging that it contradicted the last sentence
of Article 2, paragraph 3. This line of argument, which was not
endorsed by the Diplomatic Conference, does not appear to bear
examination. Once a Power which is not party to the Convention
accepts and applies the latter’s provisions its adversary, if a party to
the Convention, must obviously treat the nationals of that Power as
protected persons ; there would not appear to be any other possible
interpretation ; otherwise the provision of Article 2 referred to above
would not make sense.

Paragraph 2 also defines the position of nationals of neutral
States; in occupied territory they are protected persons and the
Convention is applicable to them ; its application in this case does
not depend on the existence or non-existence of normal diplomatic
representation. In such a situation they may therefore be said to
enjoy a dual status: their status as nationals of a mneutral State,
resulting from the relations maintained by their Government with
the Government of the Occupying Power, and their status as protected
persons.

On the other hand, nationals of a neutral State in the territory of
a Party to the conflict are only protected persons if their State has no
normal diplomatic representation in the State in whose hands they are.
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This seems to be a legitimate distinction. In the territory of the
belligerent States the position of neutrals is still governed by any
treaties concerning the legal status of aliens and their diplomatic
representatives can take steps to protect them. In occupied territory,
on the other hand, the diplomatic representatives of neutral States,
even assuming that they remain there, are not accredited to the
Occupying Power but only to the occupied Power. This makes it
more difficult for them to make representations to the Occupying
Power. In such cases diplomatic representations are usually made by
the neutral State’s diplomatic representatives in the occupying State,
and not by those in the occupied territory. It should moreover be
noted that the Occupying Power is not bound by the treaties con-
cerning the legal status of aliens which may exist.

The existence of such situations, often of a complicated nature,
gave rise to the idea of granting neutral nationals in occupied territory
the status of protected persons within the meaning of the Convention.

The case of nationals of a co-belligerent State is simpler. They
are not considered to be protected persons so long as the State whose
nationals they are has normal diplomatic representation in the belli-
gerent State or with the Occupying Power. It is assumed in this
provision that the nationals of co-belligerent States, that is to say, of
allies, do not need protection under the Convention. Examples,
however, of co-belligerency during the last World War—in particular
the case of Italy—were such that it' was felt necessary to lay down
the condition that there should be normal diplomatic representation.

According to the Rapporteur of Committee III normal diplomatic
representation is “ that which functions in peace time comprising at
least one diplomatic representative accredited to a Ministry of Foreign
Affairs ”1. This definition has some value, but does not seem adequate ;
the words “ accredited to” (in the French version of the Report :
trouvant audience auprés de) must at all events be understood in the
widest sense, as implying that the representations made by the diplo-
matic representative will be followed by-results and that satisfactory
replies will be given to him. It would also seem essential for the repre-
sentatives in question to have sufficient liberty of action and liberty
of movement to be able to visit their fellow-countrymen and come to
their help when circumstances so require.

Finally, it should be noted that certain States which are bound
by the Geneva Conventions do not maintain diplomatic relations
among themselves ; in case of war, whether one of them is neutral

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I11-A,
p. 814. '
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and the other a belligerent or whether they are co-belligerents, their
nationals must enjoy full protection under the Convention.

PARAGRAPH 3. — FIELD OF APPLICATION OF PART II

It will be recalled that Part II has the widest possible field of
application ; it covers the whole population of the Parties to the
conflict, both in occupied territory and in the actual territory of those
‘Parties. It really infringes to a slight extent the general rules accord-
ing to which the purpose of the Convention is to protect individual
men and women against arbitrary action on the part of the enemy.
It could have formed a special Convention on its own. That is the
reason for the reminder which we are given here.

PARAGRAPH 4. — PERSONS PROTECTED BY OTHER CONVENTIONS

The definition of protected persons in paragraph 1 is a very broad
one which includes members of the armed forces—fit for service,
wounded, sick or shipwrecked—who fall into enemy hands. The
treatment which such persons are to receive is laid down in special
Conventions to which the provision refers. They must be treated as
prescribed in the texts which concern them. But if, for some reason,
prisoner of war status—to take one example—were denied to them,
they would become protected persons under the present Convention.

There are certain cases about which some hesitation may be felt.
We may mention, first, the case of partisans, to which Article 4, A
(2), of the Third Convention refers. Members of resistance move-
ments must fulfil certain stated conditions before they can be regarded
as prisoners of war. If members of a resistance movement who have
fallen into enemy hands do not fulfil those conditions, they must be
considered to be protected persons within the meaning of the present
Convention. That does not mean that they cannot be punished for
their acts, but the trial and sentence must take place in accordance
with the provisions of Article 64 and the Articles which follow it.

Doubts may also arise concerning the case of members of the
crews of the merchant navy and civil aircraft. The Third Convention
lays down that they are to be prisoners of war unless they enjoy more
favourable treatment under other provisions of international law. The
reference here is in particular to the Eleventh Hague Convention of
1907 relative to certain restrictions on the exercise of the right of
capture in maritime war. It is possible that under certain circum-
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stances application of the present Convention may constitute the
more favourable treatment referred to above.

There is also the case of members of the armed forces of an occupied
territory who, after being demobilized, are interned by the Occupying
Power simply because they are ex-servicemen. The Third Convention
lays down expressly that they must be accorded prisoner-of-war
status, which involves a system of discipline and regulations more
favourable to them.

When the civilian population rises as one man on the approach
of the enemy, before the territory is occupied, and takes up arms in
self-defence, persons concerned in the rising must, under Article 4, A
(6), of the Third Convention, be treated as prisoners of war and not
as civilians. This situation 'has hardly ever arisen in actual practice
however.

In order to complete our survey, we should say a word about a
particular class of civilians—the diplomats themselves. Diplomatic
representatives who are in enemy territory on the outbreak of war are,
without any doubt, protected persons within the meaning of Article 4,
but usage has created a body of customary law concerning them,
which has been very generally applied. In most cases they very soon
receive permission to leave the country of the Government to whom
they were accredited, and pending their departure they enjoy prefe-
rential treatment. During the last World War, however, the repa-
triation of diplomats was in some cases delayed by long negotiations
o1 practical difficulties, especially in the case of the war in the Far
East. It must therefore be agreed that if diplomats do not enjoy
more favourable treatment as a result of international customary law,
~ they must be accorded the full benefit of the Convention’s provisions.

In short, all the particular cases we have ]ust been considering
confirm a general principle which is embodied in all four Geneva
Conventions of 1949. Every person in enemy hands must have some
status under international law : he is either a prisoner of war and, as
such, covered by the Third Convention, a civilian covered by the
Fourth Convention, or again, a member of the medical personnel of
the armed forces who is covered by the First Convention. There is no
intermediate status ; nobody in enemy hands can be outside the law,
We feel that that is a satisfactory solution-—not only satisfying to
the mind, but also, and above all, satisfactory from the humanitarian
point of view,
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ARTICLE 5. — DEROGATIONS

Where in the territory of a Party fo the conflict, the latter is satisfied
that an individual protected persom is definitely suspected of or engaged
wn activities hostile to the security of the State, such individual person
shall not be entitled to claim such rights and privileges under the present
Convention as would, if exercised in the favour of such individual person,
be prejudicial to the security of such State.

Where in occupied tervitory an individual protected person is detained
as a spy or saboteur, ov as a person under definite suspicion of activity
hostile to the security of the Occupying Power, such person shall, in those
cases where absolute military security so requires, be regavded as having
forfeited vights of commumnication under the present Convention.

In each case, such persons shall nevertheless be treated with humanity
and, in case of trial, shall not be deprived of the rights of fair and regular
trial prescribed by the present Convention. They shall also be granted
the full vights and privileges of a protected person under the present
Convention at the earliest date consistent with the security of the State or
Occupying Power, as the case may be.

HisTORICAL BACKGROUND AND GENERAL REMARKS

This question was never broached during the preliminary dis-
cussions. Some people considered that the Convention should apply
without exception to all the persons to whom it referred, while to
others it seemed obvious that persons guilty of violating the laws
of war were not entitled to claim its benefits. These divergent views
had not been expressed, however, and the problem did not arise
until after the Stockholm Conference. It arose then because the Con-
ference had adopted a definition of protected persons which covered
those who committed hostile acts without being members of the regular
combatant forces'.

As soon as the subject came up for discussion at the Diplomatic
Conference several delegations explained that in their opinion provi-
sion would have to be made for certain exceptions in the case of
spies and saboteurs. They pointed out that the effectiveness of the

! See Remarks and Proposals, Geneva, 1949, p. 68.
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measures taken to deal with enemy agents and saboteurs depended
on the secrecy of the proceedings ; it was inconceivable that a State
which had arrested one or more enemy agents should be obliged
to announce their capture and let the persons under arrest correspond
with the outside world and receive visits ; the situation was the same
in the case of saboteurs and also, in occupied territories, in that of
members of underground organizations.

Is this line of argument entirely convincing ? There may of
course be occasions when it is desirable to keep the fact of an arrest
secret in the hope of capturing a whole organization or spy ring.
But although the Convention obliges the Powers o give protected
persons certain opportunities for communicating with the outside
world, even when they are being held for trial, it does allow some
latitude : Article 136 lays down, for example, that the names of the
detained persons are to be transmitted if they are kept in custody
for more than two weeks ; one can see that this leaves a margin which
will, in the majority of cases, meet any legitimate security require-
ments. To quote another instance, although Article 25 grants pro-
tected persons an absolute right to give news of themselves to their
. families, that does not mean that the messages sent are not subject

-to censorship. _

It is thus clear that the Draft Convention took security require-
ments into account and it may be wondered whether it was really
necessary to resort to express derogations.

It may, nevertheless, seem rather surprlslng that a humanitarian
Convention should tend to protect spies, saboteurs or irregular com-
batants. Those who take part in the struggle while not belonging
to the armed forces are acting deliberately outside the laws of warfare.
Surely they know the dangers to which they are exposing themselves.
It might therefore have been simpler to exclude them from the bene-
fits of the Convention, if such a course had been possible, but the
terms espionage, sabotage, terrorism, banditry and intelligence with
the enemy, have so often been used lightly, and applied to such
trivial offences?, that it was not advisable to leave the accused at
the mercy of those detaining them.

The discussions on this point at the Diplomatic Conference were
long and difficult ; the delegations representing the British Com-
monwealth and the United States took a leading part in them and,
in the relevant drafting Committee, met with opposition from the
outset from the Delegation of the USSR. A text was finally adopted

1 Tt will be remembered that the mere fact of listening to an enemy broad-
cast or of attempting to cross a frontier has been described as intelligence
with the enemy and punished accordingly.
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and submitted to Committee III, which approved its terms, by
29 votes to 8, with 7 abstentions, after a fairly lively debate?.

The original proposal adopted by Committee III was in English.
It very soon appeared that the wording was faulty both in French
and English. It was nevertheless adopted as it stood by the Con-
ference in plenary session.

Several delegations, which had only agreed with considerable
misgiving to the introduction of this major restriction into the Con-
vention, first proposed re-opening the discussion and tabled an
amendment ; they later withdrew it and suggested making certain
drafting amendments to the -French text only2. Their proposals
were adopted by the Conference and form the present French text
of Article 53. We shall see, as we come in turn to each paragraph
of this Article, that the meaning conveyed by the French and English
texts is not exactly the same. What were put forward as improve-
ments in translation were in reality fairly far-reaching changes. Con-
sequently, when studying the Article it will be necessary to refer
simultaneously to the French and English texts, both of which are
authentic according to Article 150. The various points of difficulty
in the text arise not only from the fact that the original was drafted

1 The USSR Delegation tried without success to have it replaced by the
following provision : “ Persons convicted of espionage and sabotage on the
national territory of the belligerent, or in occupied territory, shall be deprived
of the right to correspond by letter and by other means of communication
provided in the present Convention ”

z See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. I11,
p. 101.

® The proposal which was not modified and is now the French version
of Article 5 of the Convention, reads as follows : “ Si, sur le territoire d’'une Partie
au conflit, celle-ci a de sérieuses raisons de considérer qu'une personne protégée
par la présente Convention fait individuellement I'objet d’une suspicion légi-
time de se livrer 4 une activité préjudiciable & la sécurité de I'Etat, ou s'il est
établi qu’elle se livre en fait & cette activité, ladite personne ne pourra se pré-
valoir des droits ct priviléges conférés par la présente Convention qui, s’ils
étaient exercés en sa faveur, pourraient porter préjudice a la sécurité de 'Etat.

“8i, dans un territoire occupé, une personne protégée par la Convention
est appréhendée en tant qu’espion ou saboteur ou parce qu’elle fait indivi-
duellement 1’objet d'une suspicion légitime de se livrer & une activité préju-
diciable a la sécurité de la Puissance occupante, ladite personne pourra, dans
les cas ou la sécurité militaire I'exige absolument, étre privée des droits de
communication prévus par la présente Convention.

Dans chacun de ces cas, les personnes visées par les alinéas précédents
seront toutefois traitées avec humanité et, en cas de poursuites, ne seront pas
privées de leur droit & un procés équitable et régulier tel qu’il est prévu par
la présente Convention. Elles recouvreront également le bénéfice de tous les
droits et priviléges d'une personne protégée, au sens de la présente Convention,
& la date la plus proche possible eu égard a la sécurité de I’ Etat ou de la Puis-
sance occupante, suivant le cas.’
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in English, but also because it was drafted in terms of Anglo-Saxon
judicial institutions, which often do not exist in other legal systems,
especially on the Continent.

PARAGRAPH 1. — IN THE TERRITORY OF PARTIES TO THE CONFLICT

I3

. 1s satisfied ”

The French text says: “a de sérieuses raisons de considérer...
ou s'il est établi... ” which means “ has serious reasons for consider-
irig... or if it is established... ”. The words “ is satisfied ” (the French
translation of which would be “ est convaincue que ) are clearer than
the French wording and would appear to convey the intention of the
authors of the original text more exactly. It may be noted in passing
that the words “s’il est établi ” are not to be found in the English
version. A correct French translation of the English text would
be : “celle-ci est convaincue qu'une personne protégée... ou qu’elle
se livre... ”. In other words the sense of conviction which the Party
‘to the conflict must have refers to cases of legitimate suspicion as
well as to cases where the person concerned is actually engaging in
hostile activities.

“ . that an individual protected person is . . .” (in French
“ qu'une personne protégée fait individuellement I’objet... ). During
the discussions at the Diplomatic Conference several speakers empha-
sized the importance of these words. The suspicion must not rest
on a whole class of people; collective measures cannot be taken
under this Article ; there must be. grounds justifying action in each
1nd1v1dua1 case.
deﬁmtely suspected ” (in French “ d’une suspicion légitime ).
The Enghsh text is the clearer. It conveys the real meaning of the
words used : the suspicion must be a definite one. At the Diplomatic
Conference one of the delegates who supported the French wording
said that the notion of “legitimate suspicion ” (suspicion légitime)
was well known in Continental penal law, but we have not been able
to trace any reference to the subject in legal writings. In our opinion
the expression means that the suspicions must be definite enough
to involve the person concerned personally. The question which
really comes to mind, on re-reading the French text, is how the
authorities could “ have serious reasons for considering that a person
is an object of legitimate suspicion ” (avoir de sérieuses raisons de
considérer qu'une personne fait l'objet d'une suspicion légitime).
“ . activities hostile fo the security of the State” (in French
“une activité préjudiciable a4 la sécurité de I'Etat ™). The word

2
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“ préjudiciable ” (prejudicial) conveys the idea of an established fact,
whereas the word “ hostile ” implies an intention.

The idea of activities pre]udlclal or hostile to the security of the
State, is very hard to define. That is one of the Article’s weak points.
What is meant is probably above all espionage, sabotage and intel-
ligence with the enemy Government or enemy nationals. The clause
cannot refer to a political attitude towards the State, so long as that
attitude is not translated into action.

“. .. such vights and privileges under the Convention as would

. be prejudicial to the security of such State ”. This is the only
Article in the Convention which speaks of the rights and privileges
of protected persons. Elsewhere there is no question of anything but
rights (in Articles 7 and 8, for example). Undue importance should
not be attached to the word “ privileges ¥ which should be regarded
as otiose. The rights of protected persons are privileges, if their
position is compared with that of persons who do not enjoy protection
under the Convention.

The rights referred to are not very extensive in the case of pro-
tected persons under detention ; they consist essentially of the right
to correspond, the right to receive individual or collective relief, the
right to spiritual assistance from ministers of their faith and the right
to receive visits from representatives of the Protecting Power and
the International Committee of the Red Cross.

The security of the State could not conceivably be put forward
as a reason for depriving such persons of the benefit of other pro-
visions—for example, the provision in Article 37 that they are to be
.humanely treated when they are confined pending proceedings or
subject to a sentence involving loss of liberty, or the stipulation in
Article 38 that they shall receive medical attention, if their state of
health so requires. Furthermore, it would be really inhuman to refuse
to let a chaplain visit a detained person who was seriously ill. Torture
and recourse to reprisals are of course prohibited.

It should, moreover, be noted that this provision cannot release
the Detaining Power from its obligations towards the adverse Party.
It remains fully bound by the obligation, imposed on it by Article 136,
to transmit to the official Information Bureau particulars of any
protected person who is kept in custody for more than two weeks.
This is not, in fact, a right or privilege of the protected person, but an
obligation of the Detaining Power.

© As we see, the Article refers mainly to the relations of the detained
person with the outside world, and that is the sphere in which restric-
tions will doubtless be applied.
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PARAGRAPH 2. — OCCUPIED TERRITORY

“. .. 1s detained ” (in French “est appréhendé ”). The French
phrase conveys the idea of arrest. The English text is clearer : the
reference is to persons who are deprived of their 11berty for a certain
period of time.

“...as a spy or saboteur . Article 29 of the Regulations
annexed to the Fourth Hague Convention of 1907 gives the following
definition of a spy: “A person can only be considered a spy when,
acting clandestinely or on false pretences, he obtains or endeavours
to obtain information in the zone of operations of a belligerent, with
the intention of communicating it to the hostile party .

That definition of a spy is still valid. Article 30 of the same
Regulations stipulates that a spy taken in the act shall be punished
without previous trial—a provision in keeping with the general
rule in Article 3 of the Convention, which we have already discussed.
Articles 64 to 76 are applicable to the trial of spies in occupied territory,
and it must be remembered that Article 68, paragraph 2, authorizes
the Occupying Power to impose the death penalty, in certain circum-
stances, on protected persons who are guilty of espionage. Lastly,
a spy who rejoins the armed forces to which he belongs and is later
captured by the enemy, is treated as a prisoner of war and cannot
.be made to answer in any way for his earlier acts of espionage.

Sabotage is harder to define, as no definition of it is given in any
text in international law. The term “ sabotage ” should be understood .
to mean acts whose object or effect is to damage or destroy material
belonging to the army of occupation or utilized by it.

The other terms used in this paragraph have already been com-
mented upon in connection with paragraph 1. The application of
these provisions, however, is limited to cases where absolute military
security so requires—a more stringent condition than the one in the
first paragraph. Moreover it is not, here, the rights and privileges
accorded to the protected person by the Convention which are for-
feited, but only his rights of communication.

“....be regavded as having forfeited vights of communication >
(in French “ étre privée des droits de communication ”—be deprived
of rights of communication). The meaning of the two versions is not
exactly the same. According to the English text, the detained person
has, by his past actions, forfeited or deprived himself of his rights of
communication. Those rights obviously refer to his relations with the
outside world, which we have already discussed. The Detaining Power
is, however, in no way released from its obligation to notify the arrest
to its' official Information Bureau for transmission to the official
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Information Bureau of the country of which the person concerned is
anational. The Protecting Power too will have to be notified in accord-
ance with Articles 71 and 74 in case of proceedings being instituted.

ParRAGRAPH 3. — HUMANE TREATMENT

In stipulating that detained persons are to be treated with huma-
nity, the paragraph merely draws attention to one of the Convention’s
fundamental principles, which nothing in the first two paragraphs
contradicts. The right of detained persons to a fair and regular trial
will be ensured, in occupied territory, by applying the provisions of
Articles 64 to 76 ; there are no special provisions applying to the
territory of the Parties to the conflict but the rule contained in Article 3
will be applicable: i.e. the Court must afford “ all the judicial guarantees
recognized as indispensable by civilized peoples ”.

It is hoped that the Powers will make ample use of the clause
indicating that restrictions are to be raised as soon as possible ; there
can be no doubt that the reasons which may exist for keeping certain
people in solitary confinement are, in most cases, of a temporary
nature.

CONCLUSIONS

The Article, as it stands, is involved—one might even say, open
to question. It is an important and regrettable concession to State
expediency. What is most to be feared is that widespread application
of the Article may eventually lead to the existence of a category of
civilian internees who do not receive the normal treatment laid down
by the Convention but are detained under conditions which are almost
impossible to check. It must be emphasized most strongly, therefore,
that Article 5 can only be applied in individual cases of an exceptional
nature, when the existence of specific charges makes it almost certain
that penal proceedings will follow. This Article should never be
applied as a result of mere suspicion.

ARTICLE 6. — BEGINNING AND END OF APPLICATION

The present Convention shall apply from the outset of any conflict
or occupation mentioned in Article 2.

In the territory of Parties to the conflict, the application of the present
Convention shall cease on the general close of military operations.

In the case of occupied territory, the application of the present Conven-
tion shall cease ome year after the gemeral close of military operations ;
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however, the Occupying Power shall be bound, for the duration of the
occupation, to the extent that such Power exercises the functions of
government in such tervitory, by the provisions of the following Articles
of the present Convention : 1o 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59,
61t0 77, 143. ‘

Protected persons whose release, repatriation or re-establishment
may take place after such dates shall meanwhile contmue to benefit by
the present Convention.

This is the only one of the four Geneva Conventions which contains
specific provisions relating to the general cessation of its application.
The other Conventions contain clauses dealing with the moment when
the Convention ceases to apply to each individual protected person,
as in the last paragraph of this Article.

PArRAGRAPH 1. — BEGINNING OF APPLICATION

It will be well to recall certain fundamental considerations. The
Convention was to enter into force, under Article 153, six months
after the deposit of the second ratification. The second instrument
of ratification was, in fact, deposited on April 21, 1950, and the Con-
vention therefore entered into force on October 21 of that year.
Subsequently it enters into force for each Contracting Party six months
after the deposit of that Party’s instrument of ratification or accession.
Certain provisions of the Convention—Article 144 for instance—
must be applied in peace time, but the majority of its provisions are
only applicable when the conditions laid down in Article 2 are fulfilled.
The purpose of that Article is then to define the cases in which the
Convention is applicable, whereas the present paragraph is concerned
with the beginning of its applicability by the Contracting Parties
engaged in the struggle. From that moment the Convention applies
to all protected persons provided they themselves, as individuals,
fulfil the conditions laid down in Article 4.

The words “ any conflict ” may mean declared wars or any other
armed conflict covered by Article 2. By using the words “ from the
outset ” the authors of the Convention wished to show that it became
applicable as soon as the first acts of violence were committed, even
if the armed struggle did not continue. Nor is it necessary for there
to have been many victims. Mere frontier incidents may make the
Convention applicable, for they may be the beginning of a more
widespread conflict. The Convention should be applied as soon as
troops are in foreign territory and in contact with the civilian popula-
tion there. The same would apply if, following frontier incidents, the
Government concerned adopted security measures, such as internment,
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against the nationals of the other State who are in its territoryl. The
word “ occupation ” in this paragraph should naturally be taken as
including the form of occupation, referred to in Article 2, where no
military resistance is encountered. The Rapporteur of Committee I1I
was very definite about this; he expresses himself as follows: “It was
perfectly well understood that the word ‘occupation’ referred not
only to occupation during war itself, but also to sudden occupation
without war, as provided in the second paragraph of Article 2 2
It is a question here, we repeat, of the application of the Convention as
between the Parties concerned. In all cases of occupation, whether
carried out by force or without meeting any resistance, the Convention
becomes applicable to individuals, i.e. to the protected persons, as
they fall into the hands of the Occupying Power.

It follows from this that the word “ occupation ”, as used in the
Article, has a wider meaning than it has in Article 42 of the Regula-
tions annexed to the Fourth Hague Convention of 1907. So far as
individuals are concerned, the application of the Fourth Geneva Con-
vention does not depend upon the existence of a state of occupation
within the meaning of the Article 42 referred to above. The relations
between the civilian population of a territory and troops advancing
into that territory, whether fighting or not, are governed by the
present Convention. There is no intermediate period between what
might be termed the invasion phase and the inauguration of a stable
regime of occupation. Even a patrol which penetrates into enemy
territory without any intention of staying there must respect the
Conventions in its dealings with the civilians it meets. When it
withdraws, for example, it cannot take civilians with it, for that would
be contrary to Article 49 which prohibits the deportation or forcible
transfer of persons from occupied territory. The same thing is true of
raids made into enemy territory or on his coasts. The Convention is
quite definite on this point : all persons who find themselves in the
hands of a Party to the conflict or an Occupying Power of which they
are not nationals are protected persons. No loophole is left.

Some of the Convention’s provisions become applicable immediate-
ly, such as those in Article 136, which concerns the setting up of an
official Information Bureau. Others—Articles 52, 55, 56 and even
some of the provisions of Articles 59 to 62, for example—presup-
pose the presence of the occupation authorities for a fairly long period.

* Its application in this case might, of course, only be temporary if the
incidents were quickly settled and the situation became peaceful once again,
and did not degenerate into a more general conflict.

% See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-A,
p. 815,
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However, all the provisions relating to the rights enjoyed by protec-
ted persons or to the treatment which must be given to them become
applicable forthwith whatever the duration of the occupation. Thus
troops advancing into enemy territory cannot under any circumstances
execute a civilian without trial, no matter what crime he has commit-
ted. The person in question must be tried and sentenced in accordance‘
with Article 64 and the Articles which follow it. ,

One proposal at the Diplomatic Conference was that this para-
graph should contain a reference to Article 3, which relates, as we
know, to conflicts not of an international character. The proposal was
rejected by 21 votes to 20, with 2 abstentions. This result appears to
confirm the opinion already expressed—namely, that Article 3 is really
a “ Convention in miniature ” and itself contains the rules governing
its application?.

PARAGRAPH 2. — END OF APPLICATION IN THE
TERRITORY OF THE PARTIES TO THE CONFLICT

Committee I11 had laid down that in the territory of the Parties to
the conflict the Convention would not cease to apply until one year
after the general close of military operations2. The United Kingdom
Delegation proposed in plenary session that this waiting period should
be dropped. The British amendment was adopted by 17 votes to 14,
with 12 abstentions. It has doubtless certain advantages, but also
certain drawbacks, for in the period following the close of military
operations conditions are still fairly unsettled and the passions rou-
sed by war are still aflame. Hence the necessity for clear rules
safeguarding protected persons, most of whom are of course enemy
nationals.

It was argued, however, that while the malntenance in force of the
Convention would certainly protect foreign nationals in the territory
of the Parties to the conflict, it would at the same time provide
- grounds for prolonging any security measures applied to them, such as
assigned residence or internment. But such restrictions of personal
liberty are only justified by the existence of an armed struggle.
Viewed from that angle, the solution adopted was a happy one; it
means at any rate that there can be no question after hostilities have
ended, of applying restrictive measures of this kind to enemy nationals

! Needless to say, Article 3 too becomes applicable from the very outset
of the conflicts to which it relates.

2 The solution was to have been the same in the case of occupied territory.
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who have not been subjected to them before. This remark only
applies, incidentally, to security measures and not to the normal
administration of -justice.

What should be understood by the words “ general close of military
operations ” ? In the opinion of the Rapporteur of Committee III, the
general close of military operations was “ when the last shot has been
fired ”t. There are, however, a certain number of other factors to be
taken into account. When the struggle takes place between two States
the date of the close of hostilities is fairly easy to decide: it will
depend either on an armistice, a capitulation or simply on debellatio®.
On the other hand, when there are several States on one or both of the
sides, the question is harder to settle. It must be agreed that in most
cases the general close of military operations will be the final end of all
fighting between all those concerned?.

It should be noted that everything that has just been said is
subject to the reservation in paragraph 4 which will be considered
shortly.

ParaGrAPH 3. — END OF APPLICATION OF THE CONVENTION
IN OCCUPIED TERRITORIES

In the preliminary stages it had been thought that the Convention
would only cease to apply when the occupation itself was at an end.
That was what the draft text adopted by the Stockholm Conference
laid down. Several delegations pointed out at the Diplomatic Con-
ference, however, that if the occupation were to continue for a very
long time after the general cessation of hostilities, a time would
doubtless come when the application of the Convention was no longer
justified, especially if most of the governmental and administrative
duties carried out at one time by the Occupying Power had been
handed over to the authorities of the occupied territory. In 1949 the
delegates naturaily had in mind the cases of Germany and Japan. It
was finally laid down, therefore, that in occupied territory the Con-
vention would be fully applicable for a period of one year, after which

1 See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 11-A,
p. 815,

t By debellatio we mean the end of an armed conflict which results in the
occupation of the whole of the enemy’s territory and the cessation of all hos-
tilities, without a legal instrument of any kind.

8 To quote an example from the pages of history, the armistice which
ended the struggle between France and Germany in 1940 did not represent
the general close of military operations in the sense in which the phrase is used
in the Convention we are discussing.
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the Occupying Power would only be bound by it in so far as it con-
tinued to exercise governmental functions. The solution appears to be
a reasonable one. One year after the close of hostilities, the authorities
of the occupied State will almost always have regained their freedom
of action to some extent; communications with the outside world
having been re-established, world public opinion will, moreover, have
some effect. Furthermore, two cases of an occupation being prolonged
after the cessation of hostilities can be envisaged. When the occupied
Power is victorious, the territory will obviously be freed before one
year has passed ; on the other hand, if the Occupying Power is victori-
ous, the occupation may last more than a year, but as hostilities have
ceased, stringent measures against the civilian population will no
longer be justified.

The Diplomatic Conference drew up a list of Articles which the
Occupying Power must observe after the period of one year has
elapsed, so long as the occupation lasts, in so far as that Power exer-
cises governmental functions. They include, first and foremost, the
general Articles (1 to 12) ; this is most important, especially in view of
the activities of the Protecting Powers provided for in Article 9 : they
also include Article 27, which prescribes the humane treatment of
protected persons, and Articles 29 to 34, which lay down a certain
number of fundamental rules for the treatment of persons in the hands
of a Power of which they are not nationals. On the other hand, the
provisions which concern situations connected with military opera-
tions—in particular Articles 48, 50 and 54 to 58—will no longer apply.
The same applies to the clauses relating to internment, with the
exception of Article 143 dealing with supervision by the Protecting
Power, which will remain in force.

It was noted, when discussing Article 2, that the Convention
applies to cases of occupation carried out under the terms of the
instrument which brings hostilities to a close : an armistice, capitula-
tion, etc. The present rule applies in such cases.
~Article 6 does not say when the Convention will cease to apply in
cases of occupation where there has been no military resistance, no
state of war and no armed conflict. This omission appears to be
deliberate and must be taken to mean that the Convention will be
fully applicable in such cases, so long as the occupation lasts. The
Convention could only cease to apply as the result of a political act,
such as the annexation of the territory or its incorporation in a federa-
tion, and then only if the political act in question had been recognized
and accepted by the community of States ; if it were not so recognized
and accepted, the provisions of the Convention must continue to be
applied.
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PARAGRAPH 4. ~— CONTINUED APPLICATION TO CERTAIN PERSONS

This paragraph is a happy addition to the other provisions of
Article 6. The time when the Convention as a whole ceases to apply,
both in the territory of the Parties to the conflict and in occupied
- territory, may quite conceivably come before the protected persons
have been able to resume a normal existence, especially if they have to
be repatriated or assisted to resettle. In the territory of the Parties to
the conflict, for example, if internees are not immediately released, the
rules laid down in the Convention must obviously continue to apply
to them, and if the State decides to repatriate certain enemy nationals,
whether interned or not, their repatriation must be carried out in
accordance with the Convention. Similarly, in occupied territories,
where an Occupying Power considers it necessary to prolong the intern-
ment of certain persons after the time limit of one year has expired, the
persons concerned will continue to enjoy all their rights under the
Convention. The word “ resettlement ” is used in regard to protected
persons who cannot be repatriated for one reason or another and are
not allowed to settle permanently in the country where they are living.
In such cases another country must be found where they will be -
received and- allowed to settle. It was in particular the experience
gained at the end of the Second World War which led to the adoption
of this clause.

ARTICLE 7. — SPECIAL AGREEMENTS !

In addition to the agreements expressly provided for in Articles 11,
14, 15, 17, 36, 108, 109, 132, 133 and 149, the High Contracting Parties
may conclude other special agreements for all matters concerming which
they may deem it suitable tc make separate provision. No special agree-
ment shall adversely affect the situation of protected persoms, as defined
by the present Convention, nor restrict the vights which it confers upon
them.

Protected persons shall continue to have the benefit of such agreements
as long as the Convention is applicable to them, except where express
provisions to the contrary arve contained in the aforesaid or in subsequent
agreements, or where move favourable measures have been taken with
regard to them by one or other of the Parties to the conflict.

1 Article common to all four Conventions. See First, Second and Third
Conventions, Article 6.
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GENERAL BACKGROUND

War is accompanied by the breaking off of diplomatic relations
between the belligerents. On the other hand, it does not involve the
cessation of all legal relations between them. As a delegate to the 1949
Diplomatic Conference aptly put it, “ the legal phenomenon continues
during and in spite of war, testifying in this way to the lasting quality
of international law ”. _

Apart from the agreements which put an end to hostilities, the
belligerents conclude an appreciable number of other agreements
during the actual course of a war!. They are concerned in particular
with the treatment which the nationals of each of the Parties are to
receive when in enemy hands. In many cases agreements of this
nature were concluded between the belligerents before the Geneva
Conventions relating to prisoners of war and civilians existed. A great
many agreements concerning prisoners of war were, for example,
concluded between the belligerents during the First World War.
It was on those agreements that the provisions of the 1929 Prisoners
of War Convention were very largely based.

It was the same in the case of civilians. On the proposal of the
International Committee of the Red Cross the majority of the belli-
gerents in the Second World War agreed, on a basis of reciprocity,
that civilians ‘of enemy nationality interned in their territory would
be treated in accordance with the provisions of the 1929 Prisoners
of War Convention with certain adaptations made necessary by their
civilian status. As is known, the present Convention follows the
Third (Prisoners of War) Convention very closely so far as the treat-
ment of internees is concerned. On the other hand, the International
Committee of the Red Cross was unsuccessful in its efforts to have the
provisions of the * Tokyo ” Draft applied, by mutual agreement, to
occupied territories. .

Apart from these agreements which preceded and, as it were,
prepared the way for the Third and Fourth Conventions, there is no
doubt at all that the position of civilians under the present Convention
can be improved by means of special agreements between the bellige-
rents. Certain Articles of the Convention make express provision for
their conclusion. :

The provision we are studying already existed in a slightly different
form in the 1929 Prisoners of War Convention. It was introduced as a

i See, on this subject, R. MonNaco : Les Conventions enive belligévants in
“ Recueil des cours de I’Académie de droit international de La Haye ”, 1949,
II (T. 75), p. 277.
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matter of course into the new Convention drawn up in 1949 for the
protection of civilians ; it also appears in the other three Conventions.

PArRAGRAPH 1. — NATURE, FORM AND LIMITATION
OF SPECIAL AGREEMENTS

1. First sentence : Nature and form of special agreements

A preliminary indication of the nature of the special agreements
is given by the list of Articles of the Convention which expressly
mention the possibility of agreements being concluded between the
Parties concerned. They refer to the following points.

(a) Appointment of an impartial organization as a substitute for
the Protecting Power (Article 11, para. 1) ;

(b) Establishment of hospital and safety zones and localities (Article
14) ; -

(c) Establishment of neutralized zones (Article 15) ;

(d) Evacuation of besieged areas (Article 17) ;

(e) Exchange and repatriation of enemy nationals (Artlcle 36) ;

(1) Relief shipments for internees (Article 108) ;

(¢) Distribution of collective relief to internees (Article 109) ;

(%) Release, repatriation, return to places of residence or accommoda-
tion in a neutral country of internees during hostilities (Article
132) ;

(i) Search for dispersed internees (Article 133) ;

(1) Fixing the procedure for enquiries instituted at the request of
one of the Parties in cases of alleged violation of the Convention
{Article 149).

- The above list, which appears in the Convention, must be regarded
as having been given mainly as an indication ; for there are other
Articles in the Convention which' refer to agreements between the
belligerents. Article 22 lays down that unless there is an agreement
to the contrary, medical aircraft are forbidden to fly over enemy
territory. Article 23 implies the conclusion of an agreement between
the Parties concerned. According to Article 83, on the marking of
internment camps, the Powers concerned may agree upon a method of
marking other than that laid down in the Convention. Article 135 makes
a reservation in regard to any agreements concluded between the
belligerents in connection with the exchange and repatriation of their
nationals. Article 143 envisages the possibility of fellow-countrymen
of the internees taking part in visits to internment camps by special
agreement.

[
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€ 2

This list shows at once that the term “agreements ” is used to
denote a wide variety of arrangements. Sometimes it is a matter of
local arrangements of a purely temporary mnature (evacuation),
sometimes of actual regulations (distribution of relief consignments),
sometimes of a quasi-political agreement (substitute for the Protecting
Power, investigations).

It will be readily realized that the position of civilians can be much
improved by special agreements concluded between the belligerents
in cases other than those provided for in the Convention itself. The
Convention represents a minimum which many States will doubtless
wish to exceed whencver they can. Numerous opportunities will, in
particular, occur in connection with the material situation of the
protected persons. It is conceivable, for example, that States may
conclude special agreements, whereby nationals of the other State
who are in their hands are free to dispose of their property. The posi-
tion of civilian medical personnel, doctors in particular, should also
be settled in detail. :

Special agreements will be concerned above all with the position
of protected persons who are in the actual territory of Parties to the
conflict, because in such cases the mutual interest of the States
concerned will generally be involved. They will, on the other hand,
be harder to conclude in the case of occupied territories. Two Powers
at war are seldom both in occupation of a portion of each other’s
territory. Occupation is generally what might be called “ a one-way
operation ”. The factor of mutual advantage, on which special
agreements are often based, is therefore less important in the case of
a regime of occupation.

The term “ special agreements ” should be understood in a very
broad sense. No limits are placed either on the form they are to take
or in regard to the time when they are to be concluded. The only
limits set by the Convention concern the subject of the agreements,
and are there in the interests of the protected persons.

2

A. Form of the agreements. — For an agreement between two or
more belligerents to be regarded as a “ special agreement ” within
“the meaning of Article 7, there is no need for it to deal exclusively
with matters covered by the Fourth Convention. The clauses relating
to that Convention may form part of an agreement of much wider
scope between the Parties. An armistice agreement, for example,
may contain not only military and territorial clauses but also one
or more clauses relating to protected civilians. It is also possible
that an agreement may deal at one and the same time with prisoners
of war, medical personnel and civilians.
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Special agreements would not appear to be subject to formal
requirements, such as signature and ratification, which are essential
in the case of international treaties. They clearly fall into the category
of conventions in simplified form. In wartime, it is sometimes neces-
sary to take immediate steps to implement agreements under circum-
stances which make it impracticable to observe the formalities required
at other times; such agreements will be valid if the contracting
authorities have not exceeded their powers. This will for example be
the case where local arrangements of a temporary nature are made
for the evacuation of the wounded or to set up a neutralized zone.

Even when there is no urgency, the absence of formalities is jus-
tified by the fact that special agreements are always, in the final
analysis, measures taken in application of the Convention. The latter
binds the States concerned and it is only natural that measures to
apply it should be within the competence of executive bodies. This
absence of formality means that agreements may even be made
verbally ; reciprocal declarations of intention will often be exchanged
through a third party!. Apart from those concluded on the actual
battlefront between the military commanders, the agreements will
generally be arranged through the Protecting Powers or their substi-
tutes, or through the International Committee of the Red Cross.
Article 14 expressly invites the Protecting Powers and the Inter-
national Committee to lend their good offices in order to facilitate
the institution and recognition of hospital and safety zones.

B. Time of conclusion. — Certain special agreements are meaning-
less unless they are concluded while hostilities are actually in progress.
The examples given by the Convention leave no doubt on the subject ;
but in some cases agreements may be concluded before hostilities
break out ; this applies in particular to those mentioned in Articles 11
and 14. That is why the present Article uses the expression “ the
High Contracting Parties ” and not the “ Parties to the conflict ”,
which occurs in most of the other Articles. It is also conceivable that
certain agreements could be concluded by one or more belligerent
Powers with neutral States which are also party to the Convention,
with a view to improving.the lot of protected persons—by arranging,
for example, for them to be accommodated in hospitals in a neutral
country. Furthermore, certain agreements can obviously be concluded

! The special agreements concluded between Italy and the United Kingdom
provide a good example of this form of agreement. They are, so far as we
know, the only agreements of the 1939-1945 war which have been published.
They appeared in Italy under the title : Testo delle Note Verbali che integrano
e modificano la Convenzione di Ginevva del 1929..., Rome, 1941 and 1942.
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after the close of hostilities, in particular those which concern the
arrangements for the repatriation of protected persons, for their
return to their homes or their resettlement. All such agreements, no
matter when they are concluded, are subject to the rules laid down
in Article 7.

2. Second sentence. — Prohibited special agreements

A. Agreements in derogation of the Convention. — In the light of
experience gained in connection with the 1929 Prisoners of War
Convention, the Diplomatic Conference felt it necessary to introduce
this provision into all four Conventions in 1949,

During the Second World War certain belligerent governments——
in particular those whose territory was occupied—concluded agree-
ments which deprived prisoners of war of the protection of the Con-
vention in certain respects, such as supervision by the Protecting
Power?!, the ban on work connected with military operations or the
safeguards in case of penal or disciplinary sanctions® Such measures
were represented to those concerned as an advantage, but in the
majority of cases involved drawbacks which were sometimes very
serious. Disregarding the question of whether such agreements were
or were not compatible with the letter and spirit of the 1929 Conven-
tion, the International Committee of the Red Cross recommended,
when the preliminary work began, that the following words should
be added to the provision dealing with special agreements : “ special
agreements shall in no circumstances reduce the standard of treat-
ment of protected persons ”. The Committee’s proposal was approved
by the Conference of Government Experts in 19472, but even then
certain experts opposed it on the ground that it restricted the sove-
reign power of States to far too great an extent ; they also claimed
that it would often be very difficult to say whether or not an agree-
ment was in the interests of the protected persons. The same argu-
ments were put forward at the 1949 Diplomatic Conference4, but the

* Agreements which deprive protected persons of the services of a Protecting
Power are expressly prohibited in Article 11, paragraph 5, of the Fourth
Convention of 1949 {Article 10, para. 5, in the’ First, Second and Third Con-
ventions). .

2 See on the subject of these agreements, R.-J. WiLHELM : Le caraciére
des drvoils accovdés & Uindividu dans les Conventions de Genéve. Revue inter-
nationale de la Croix-Rouge, August 1950.

¢ See Report on the Work of the Conference of Govermment Experts fov the
Study of the Conventions for the Profection of War Victims (Geneva, April 14-26,
1947), Geneva, 1947, p. 259.

4 See Memovandum by the Govermment of the United Kingdom (Document
No. 6), Point 9, pp. 5-6.
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Conference voted by a substantial majority in favour of maintaining
the safeguard proposed by the International Committee of the Red
Cross. :

B. Scope of the safeguard clamuse. — The clause as finally drafted
goes further than that originally proposed by the International Com-
mittee of the Red Cross, largely because of the addition of the words
“ nor restrict the rights which it confers upon them ”—an important
addition which brings out very clearly the real meaning of Article 7.
- It will not always be possible to decide at once whether or not a
special agreement “ adversely affects the situation of protected per-
sons ”. What is the position, for instance, if their situation is improved
in certain ways and made worse in others ? Some of the agreements
mentioned above may have appeared to bring them advantages at
the time of conclusion ; the drawbacks only became apparent later.
The criterion “ adversely affect the situation ” is not, therefore, in
itself an adequate safeguard. That is why the second condition is of
value.

In what sense should the words “ rights conferred by the Conven-
“tion ” be understood ? The question is examined here in relation to
special agreements between belligerents and not from the point of
view of the individual, an aspect that will be studied in connection
with Article 8. Should the words be understood to apply solely to
provisions which refer directly to protected persons ? By no means.
A proposal aimed at prohibiting only those agreements which restricted
fundamental rights was rejected by the Diplomatic Conference on
the grounds that the Convention laid down a minimum standard of
treatment for protected persons and it would be difficult to draw a
distinction between rights which were fundamental and those which
‘were not!., The reference is, therefore, to the whole body of safeguards
which the Convention affords to protected persons.

These safeguards follow from the whole of the provisions of the
Convention, save perhaps the purely formal clauses contained in the
last section.

In the final analysis, each rule of the Convention represents an
obligation on the States party to the Convention. The sense of the
expression “ restrict the rights  then becomes clear : the States may
not by special agreement restrict, i.e. derogate from their obligations
_under the Conventions. On the other hand, nothing prevents them
from undertaking further and wider obligations in favour of protected

1 See Final Recovd of the szlomatw Conference of Geneva of 1949, Vol. 11-B,
pp. 73 and 74,
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persons. - Obligations under the Geneva Convention must, in fact, be
considered as representing a minimum.

It is thus the criterion of “ derogation ”, rather than that of
“ adverse effects ”, which provides the best basis for deciding whether
a special agreement is, or is not, in conformity with the Convention.
In the majority of cases deterioration in the situation of the persons
protected will be an immediate or delayed consequence of derogation.

When the Governments which met in Geneva in 1949 expressly

prohibited any agreement in derogation of the Convention, they did
so because they were afraid to leave the product of their labours,
which had been drafted with such patience under the best possible
conditions (i.e. in peacetime), at the mercy of modifications dictated
by chance, events or under the pressure of wartime circumstances.
They were courageous enough to recognize their own possible future
weakness, and to guard against it. In that sense Article 7 is a land-
mark in the progressive renunciation by States of their sovereign
rights in favour of the individual and of a higher juridical order.
" C. Special problems.— (a) If, as a result of a far-reaching change in
conditions, the application of a provision under the Convention entailed
serious disadvantages for the persons protected, would the “ safeguard
clause ” debar the Powers concerned from endeavouring to remedy
the situation by an agreement departing from that provision ? This
is a question which the States concerned cannot settle on their own
account. If such a situation were to arise in actual practice, it would be
for the neutral organizations responsible for looking after the interests
of the protected persons to give their oplmon basing their decision,
in such contingency, on the rule (inherent in the safeguard clause)
of not adversely affecting the situation 6f protected persons, they could
tolerate certain measures of derogation which the States concerned
might take, either separately or by mutual agreement, with a view to
remedying the situation.

(b) If two belligerents agree to subject their nationals to treat-
ment which is contrary to the Convention, one essential element in
the defence of the rules of the Convention—intervention by the State
of origin of the persons protected—will be lacking. No matter what
part those persons can themselves take in the defence of the “ rights ”
conferred on them by the Convention—the point will be considered
under Article 8— they will find difficulty in opposing the conclusion
and consequences of such an agreement. In such circumstances the
organizations responsible for supervising the regular application of
the Convention will have a duty to perform. It will be for them to
remind the belligerents of their obligations. Other factors too will



72 ARTICLE 8

doubtless enter into consideration—such as pressure by Powers party
to the Convention but not involved in the conflict, pressure of public
opinion, the fear of the Government in power of being subsequently
disavowed or even punished, and court decisions. The correct applica-
tion of the Convention is not a matter for the belligerents alone ;
it concerns the whole community of States and nations bound by the
Convention.

PARAGRAPH 2. — DURATION OF SPECIAL AGREEMENTS -

This provision was not really essential. It had been introduced
in the 1929 Prisoners of War Convention at the request of Germany,
since the Armistice Agreement of November 1918 (Article 10) had
abrogated the agreements concluded between the belligerents to
supplement the brief stipulations of the Hague Regulations of 1907
in regard to prisoners of war.

Article 6 of the Fourth Convention makes express prov151on
concerning its duration. It is impossible for the belligerents to waive
the application of the Convention even in an instrument of capitulation.

Nevertheless, this provision, which was agreed to without comment
or objection by the Diplomatic Conference, will have certain fortunate
consequences. Should the standard of treatment accorded to protected
persons have been improved as a result of special agreements, they will
continue to have the benefit of those agreements so long as the
Convention applies to them in accordance with the terms of Article 6.
Again, the paragraph contains a valuable indication of the meaning
of the Convention. The phrase “except...where more favourable
measures have been taken with regard to them by one or other of the
Parties to the conflict” confirms what we have already said: the
obligations incumbent on the belligerents with regard to protected
persons represent a minimum.

" ARTICLE 8. — NON-RENUNCIATION OF RIGHTS !

Protected persons may in no civcumstances venounce in part or in
entivety the vights secured to them by the present Convention, and by the
special agreements referved to in the foregoing Avrticle, if such there be.

1 Article common to all four Conventions, Cf. First, Second and Third
Conventions, Article 7.
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This Article, although entirely new, is closely linked with the pre-
ceding Article, and has the same object—namely, to ensure that
protected persons in all cases without exception enjoy the protection of
the Convention until they are repatriated. It is the last in the series
of articles designed to make that protection inviolable—Article 1
(application in all circumstances), Article 6 on the duration of applica-
tion, and Article 7 prohibiting agreements in derogation of the
Convention.

1. Renunciation of protection under the Convention

The series of Conferences which' prepared the revision of the
Conventions of 1929 had to consider the difficult situation sometimes
encountered by nationals of States which as a result of war undergo
profound modifications in their legal or political structure (through
occupation, debellatio, a change of government or civil war)!. Mention
has already been made of the example of an occupied country con-
cluding an agreement with its enemy, the terms of which may adversely
affect its nationals in enemy hands. Article 7 should now obviate that
danger.

The examples which the Dlplomatlc Conference had in mind were
for the most part connected with prisoners of war. Precedents were
obviously lacking in the case of protected civilians. There was one
fairly striking example however : it concerned the application of the
Regulations annexed to the Fourth Hague Convention of 1907 in
territories occupied by the Allied Powers after the capitulation of
Germany in May 1945. The Allied Powers claimed that the Regulations
were not applicable owing to the fact that the German State had
disappeared completely. This point of view has been discussed on
numerous occasions. Without adopting any definite position in this
discussion it is pointed out that a question of that kind could not
arise in connection with the Geneva Conventions of 1949, as they pro-
vide certain categories of people with a status which does not depend
on any political events which may occur. The permanence of the
application of the Convention is increased still further by the fact
that the persons who benefit by it cannot renounce its benefits.

When a State offers persons inits hands the choice of another
status, such a step is usually dictated by its own interest. Experience
has proved that such persons may be subjected to pressure in order

1 See, in particular, Report on the Work of the Preliminary Confevence of
National ‘Red Cross Societies for the Study of the Conventions and of Varvious
Pyoblems velative to the Red Cross (Geneva, July 26- August 3, 1946), Geneva,
1947, p. 170. ,
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to influence their choice. - The pressure may vary in its intensity and
be more or less open, but it nevertheless constitutes a violation of
their moral and sometimes even of their physical integrity. The
inevitable result of such practices is to expose the protected persons
to disadvantages of two kinds and sometimes of a serious nature—
first, subjection to pressure, and secondly, as already indicated, the
partial or total renunciation of the protection accorded to them by
the Convention. :

To meet those dangers and to meet a general desire, the Inter-
national Committee of the Red Cross included in its draft Conventions
an Article stipulating that “ protected persons may in no circumstances
be induced by coercion or by any other forced means, to renounce in
part or in entirety the rights secured to them by the present Con-
vention, and by the special agreements referred to in the foregoing
Article, if such there be ”.

In their proposal, the International Committee emphasized what
appeared to them to be the greatest risk—namely, the pressure
exerted to obtain renunciation. The text might, however, have been
interpreted as implying that protected persons could renounce the
benefits of the Convention, provided that their choice was made
completely freely and without any pressure. The Diplomatic Confer-
ence, like the XVIIth International Red Cross Conference, wished to
avoid that interpretation and accordingly adopted the more cate-
gorical wording of the present Article 8, thus intimating to States
party to the Convention that they could not release themselves from
their obligations towards protected persons, even if the latter showed
expressly and of their own free will that that was what they desired.

A. Reasons for absolute prohibition.—Such an absolute rule was
not agreed to without opposition. Special situations in which prisoners
of war might find themselves were quoted. Other delegations wondered
whether Conventions designed to protect the individual should be
carried to the point where in a sense they deny him the essential
attribute of liberty.

In the end, however, the Diplomatic Conference unanimously
adopted the present wording—mainly for the reasons given above?,

! The Norwegian. representative, who stated these motives the most
forcibly, said among other things that the question was being examined
of prisoners of war or civilians in the hands of a Power being able, through
an agreement concluded with the latter, to renounce finally for the whole
duration of the war the rights conferred on them by the Convention. To say
that such agreements would not be valid if they are obtained by duress was
not sufficient in his view ; they all knew that it was extremely difficult to
produce proof of there having been duress or pressure. Generally, the Power
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that is to say, the danger of allowing the persons concerned the choice
of renouncmg their rights, and the difficulty, or even impossibility,
of proving the existence of duress or pressure.

Among the reasons put forward in favour of the present Article 8,
two points call for notice.

The Conference did not overlook the fact that the absolute
character of the rule as drafted might entail for some persons what
one delegate termed “ harsh ” consequences. It adopted the rule
because it seemed to safeguard the interests of the majority. If
provision were made for exceptions in the case of certain individuals,
would that not at once open a breach which others in much greater
numbers might have cause to regret ? Faced with this dilemma, the
Conference felt that full application of the Convention would be the
lesser evil, if it is permissible to use such an expression in describing
the effects of a humanitarian Convention. When considering the
disadvantages which the application of the absolute principle of
Article 8 would appear to entail for certain protected persons, the
underlying reasons for such a rule should always be borne in mind.

The second point is this. In adopting the above principle the
Conference accepted the view that in wartime protected persons in
the hands of the enemy are not really in a sufficiently independent
and objective state of mind to realize fully the implications of a
renunciation of their rights under the Convention. “ Liberty ” in
such a connection would be a misnomer.

B. The wishes of protected persons in the application of the Con-
ventions.—The Conventions do not, it is true, completely ignore the
wishes of protected persons. In the Civilians Convention several
clauses indicate that the wishes of individuals are to be taken into
consideration. Article 35, for example, invites the Powers to authorize
protected persons to leave the territory if they so desire. In the
same way the participation of internees in religious ceremonies and
in certain artistic or intellectual pursuits depends entirely on their
own wishes. In general, however, it can be said that the authors of
the Convention have endeavoured to ensure standards of treatment
which depend as little as possible, for their application, on the wishes
of those concerned. Provision has only been made for their wishes

which obtained the renunciation would have no difficulty in asserting that
it was obtained with the free consent of those concerned, and the latter, for
their part, might confirm this alleged fact. The only genuine means of ensuring
the protection they were seeking would be to lay down a general rule that any
renunciation of rights conferred by the Convention shall be deemed completely
devoid of validity. (See Final Record of the Diplomatic Conference of Geneva of
1949, Vol. 1I-B, pp. 17 and 18.)
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to be taken into account on points of detail, so as to allow of a more
flexible application of the Convention.

It should further be noted that this prohibition by the authors
of the Conventions of 1949 of any renunciation of rights was a logical
consequence of their desire to lay down rules representing the minimum
required for the preservation of human dignity. Rules of this kind
were 1 the common tnterest and could be renounced by the beneficiaries
only under the pressure of external circumstances, against which
it was the very purpose of the Convention to protect them. In this
connection the example has been quoted of certain social legislation
which applies to the persons concerned independently of their wishes?.
Reference might also be made in municipal law to the rules for the
protection of the person, some of which, considered as being in the
common interest, can in no case be waived by the individuals
concerned 2

Nor does Article 8 express an entirely novel principle as compared
with the former Geneva Conventions. As in the case of the provision
on special agreements, it embodies the reasonable interpretation
implicit in those Conventions. States which are party to them are
required to apply them when certain objective conditions exist ; but
there is nothing in the texts which would justify those States in taking
refuge behind the will of the “protected persons” to withhold applica-
tion either in entirety or in part. The authors of those solemn
instruments were prompted by a keen desire to provide war victims
with complete protection. Had they wanted to lay down the wishes
of those victims as a condition of application, they would not have
failed to provide safeguards and forms of procedure permitting those
wishes to be expressed freely, knowing as they did how great the
possibilities of misrepresentation were in wartime. They did not do
so, however.

Should it therefore be concluded that such a conception reflects
greater interest in the rights and duties of States than in the position
of the individual under the iegal system set up by the Convention ?
That would be a completely erroneous conclusion, as will be shown.

2. Nature of the rights conferved uwpon protected persons

A. The basic concepts.—In the comments on Article 7 the meaning
to be attached to the expression “ rights which the Convention confers

i See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B,

p. 18,
2 Article 27 of the Swiss Civil Code lays down that “ No one may renounce,
even in part, the exercise or enjoyment of his rights ”.
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on protected persons ” in relation to the Contracting States was
indicated. It is now necessary to define its meaning in relation to
the individual, since the expression recurs in the same form in Article 8,
except for the word “ confer ” which is here replaced by “ secure ”, a
still stronger word.

In the development of international law the Geneva Convention
occupies a prominent place, since with the exception of the provisions
of the Congress of Vienna relating to the Slave Trade, which were
themselves still strongly coloured by political aspirations, it is the
first time that a set of international regulations has been devoted
not to State interests, but solely to the protection of the individual .

The initiators of the 1864 and subsequent Conventions wished to
safeguard the dignity of the human person, in the profound conviction
that imprescriptible and inviolable rights are attached to it even
when hostilities are at their height.

At the outset, however, the treatment which belhgerents were
required to accord to persons referred to in the Convention was not
presented, nor indeed clearly conceived, as constituting a body of
“rights ” to which they were automatically entitled. In 1929 the
principle was more clearly defined and the word “ right ” appeared in
several provisions of the 1929 Prisoners of War Convention. It was
not, however, until the Conventions of 1949 (in particular in Articles

* - 7 and §) that the ex1stence of rights conferred on protected persons

was affirmed.

The affirmation is explicit. Faced with a proposal to replace the
“term “ confers upon them ” in Article 7 by the phrase “ stipulates on
their behalf ”, thus implying that the rights in question represented
for those concerned more of an #udirect benefit resulting from the
attitude prescribed to the States, the Diplomatic Conference decided
to maintain the words “ confers upon them ” which figured in the draft
prepared by the International Committee of the Red Cross 2.

In selecting this term the International Committee, doubtless
. under the influence of the theoretical trends which also resulted in
the Universal Declaration of Human Rights, had been led to define
in concrete terms a concept which was implicit in the earlier Con-
ventions. It had at the same time, however, complied with the
unanimous recommendation of the Red Cross Societies, meeting in
conference in Geneva in 1946, to confer upon the rights recognized

! See Max HUBER: The Red Cvoss, Principles and Problems, pp. 11 and
12, and Jean S. PicTET : La Crozx-Rouge et les Conventions de Geneve lectures
delivered before the Academy of International Law at The Hague, 1950 p. 30.

2 See Final Recovd of the Diplomatic Conference of Geneva of 1949, Vol. I1-B,
p. 76.
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by the Conventions “ a personal and intangible character allowing”
the beneficiaries “ to claim them irrespective of the attitude adopted
by their home country 2.

B. Practical aspect of the rights—As already seen in connection
with Article 7, “ rights conferred by the Convention * should be taken
to mean the whole system of rules under the Convention. The subject
will not be discussed again here, and readers are referred to the
explanations given above.

On the other hand, the question arises of whether the fact of
considering those rules as “rights conferred on protected persons ”
corresponds to an intrinsic reality. From the practical standpoint,
indeed, and no longer merely in theory, to assert that a person has a
right is to say that he possesses ways and means of having that right
respected, and that any violation thereof entails a penalty.

In that respect a study of the Geneva Conventions from 1864 to
1949 shows a very clear evolution. Let us take the case of penalties.
The Convention of 1864 contains nothing on the subject. The Conven-
tions of 1906 (Articles 27 and 28) and of 1929 (Articles 28-30) lay the
emphasis mainly on the legislative measures to be taken, should the
penal laws prove inadequate. It is only the Convention of 1949 that
indicates in Articles 146 to 148, with the requisite precision, the
obligation incumbent on all States party to the Conventions, belligerent
or neutral, to seek out those who are guilty and to punish breaches
of the Convention, which is tantamount to saying breaches of the
rights of the persons protected.

There has been progress too in the means open to such persons
for the defence of their rights. The role of Protecting Powers has now
been defined, and extended to all four Conventions (Article 9). It is
through the Protecting Power that protected persons will be able
most readily to obtain the intervention in their behalf of their state
of origin. Provision has been made for substitutes for the Protecting
Power. The International Committee of the Red Cross, moreover,
enjoys prerogatives under the Convention which will enable it to act
in the interests of protected persons (Articles 10 and 11).

A precisely worded provision, Article 30, expressly provides
for the possibility of protected persons appealing to the Protecting
Powers, the International Committee of the Red Cross, the National
Red Cross Society of the country in which they are, or to any organi-
zation Which may be able to assist them. A protected person does

1 See Report on the Work of the Prehmmm’y Confervence of National Red
Cross Societies for the Study of the Conventions and of Various Problems velative
to the Red Cross (Geneva, July 26-August 3, 1946), Geneva, 1947, p. 71.
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not, therefore, merely have rights ; he is also provided with the means
of ensuring that they are respected.
 So far this commentary has only dealt with the question of safe-
guarding rights against violations committed by the belligerents in
whose hands the persons concerned are. What, then, is the position
when the violations are the consequence of an agreement concluded
between that belligerent and the State of origin of the protected
persons ? Would it not be possible for the State of origin to be held
- responsible at a later date and prosecuted by the protected persons
who have suffered prejudice, in those countries at least in which
individual rights may be maintained before the Courts ? It would
seem that the reply to this question must be in the affirmative,
Undoubtedly, owing to the still undeveloped character of inter-
national law, the safeguards protecting the rights conferred on persons
to whom the Convention relates are by no means as complete, effec-
tive, or automatic as those of national legislations. Nevertheless,
Article 8 is of the greatest assistance to all protected persons. It
- allows them to claim the protection of the Convention, not as a favour,
but as a right, and in case of violation, it enables them to employ
any procedure available, however rudimentary, to demand respect
for the Convention’s terms. Hence the importance of the dissemina-
tion of the Convention in accordance with Article 47, with special
reference to the individual character of the rights which the Conven-
tion confers.

~ C. Obligation on persons protected. — One last question remains to
be considered. Rights entail obligations. With reference to the
individual, under Article 8, the rules of the Conventions, or certain
of them, can also be considered as obligations directly incumbent on
the persons protected. It is an indisputable fact that certain obliga-
tions, such as the respect due to the wounded and sick under Article 16,
are also laid upon persons who can claim protection under the Con-
vention. For example, a protected person who robbed the wounded
or dead would be liable to the punishment prescribed for such offences
under the law of his country or that of the enemy, in partial applica-
tion of the Convention. ' :
It is in connection with Article 8 that the question arises, since
that Article appears to take the form of an obligation laid on the
persons protected, stating that they “may in no circumstances
renounce . ...~ It was for that reason that the International Com-
mittee of the Red Cross pointed out (in their “ Remarks and Pro-
posals ” submitted to the Diplomatic Conference) that the general
effect of the Conventions was to impose obligations on the States
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which were parties to the Conventions rather than on individuals and
proposed to draft Article 8 in that sense. '

The Diplomatic Conference preferred to keep the present wording.
Various delegates pointed out that even in that form Article 7 was
addressed first and foremost to the contracting States and meant
that for such States a declaration by protected persons concerning the
changing of their status could have no legal effect?.

However that may be, Article 8 may be interpreted as implying,
if not an obligation, at least a direct indication or even warning to
the protected persons. As a corollary to the couching of the rules of
the Convention in the form of individual rights in the interest of
protected persons, those persons should by their own attitude con-
tribute to the maintenance and reinforcement of the inalienable
character of their rights, abiding loyally by the provisions regarding
their status as laid down in the Convention, and refusing to accept
any derogation, even if they lose by so doing. Here again is a point
to which attention should be drawn in a well-planned dissemination
of the Geneva Conventions.

ARTICLE 9. — PROTECTING POWERS ®

The present Convention shall be applied with the co-operation and
under the scrutiny of the Protecting Powers whose duty 1% is to safeguard
the interests of the Parties to the conflict. For this purpose, the Protecting
Powers may appoint, apart from their diplomatic or consular staff,
delegates from amongst their own nationals or the nationals of other
neutral Powers. The said delegates shall be subject to the approval of
the Power with which they ave to carry out their duties.

The Parties to the conflict shall facilitate to the greatest extent pos-
stble the task of the representatives or delegates of the Protecting Powers.

The representatives or delegates of the Protecting Powers shall not in
awy case exceed their mission undey the present Convention. They shall,
wn particular, take account of the imperative necessities of security of the
State wherein they carry out their duties.

! See Final Recovd of the Diplomatic Conference of Geneva of 1949, Vol. 11-B,
p. 56.

%z Article common to all four Conventions. Cf. First, Second and Third
Conventions, Article 8.
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GENERAL

1. Historical background

A provision dealing with the part played by Protecting Powers
in connection with the Convention’s application had been included in
the 1929 Prisoners of War Convention (Article 86). When a new
Convention for the protection of civilians was being drawn up in 1949,
it was naturally suggested that a similar provision should be intro-
duced.

A Protecting Power s, of course, a State instructed by another
State (known as the Power of Origin) to safeguard its interests and
those of its nationals in relation to a third State (known as the State
of Residence). It will be seen at once that the activities of a Protecting
Power are dependent upon two agreements: the first between the
Power of Origin and the Protecting Power and the second between
the Protecting Power and the State of Residence.

Protecting Powers have existed since the XVIth century. Only
the larger States then had embassies, and for reasons of prestige they
often protected the interests of small or medium-sized countries and
of their nationals. Later on, some of these small and medium-sized
countries asked the great Powers to undertake the protection of their
interests in countries where they themselves were not represented.
There are still cases of this practice at the present time.

The activities of the Protecting Powers in this connection were of
a most varied nature, ranging from special representations in parti-
cular cases to the general and permanent proteetion of the interests
of nationals of the protected country. This activity could not, of
course, have the effect of shielding protected persons from the laws of
the State of Residence ; it was aimed rather at ensuring that they
were treated in accordance with those laws and with international
treaties and custom. This is important, since the safeguarding of
foreign interests in wartime is merely one case of protection among
others, with this difference, however, that the existence of a State of
war makes it more necessary, while at the same time limiting it in
some ways. In actual fact the role of a Protecting Power in Wartime
has often been restricted to the custody of diplomatic and consular
premises and archives, and the occasional forwarding of documents.

That was, in short, the situation in 1914, at the outbreak of the
First World War. The very large numbers of prisoners of war on
either side and the time their captivity lasted very quickly raised the
question of the supervision of their treatment—to which no answer
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had previously been found. The Regulations annexed to the Fourth
Hague Convention of 1907 contained certain brief rules concerning
the treatment of prisoners of war, but made no provision for the
possibility of supervision. Civilians, whether interned in the territory
of the Parties to the conflict or detained in occupied territory, were
not protected by any international treaty ; all that could be applied
to their case was customary law, in so far as it could be determined.

The International Committee of the Red Cross was very soon
successful in obtaining permission from the principal belligerents, to
visit prisoner-of-war camps. It sent many missions to such camps
and in certain cases its delegates were also allowed to visit the enemy
civilians interned in the territory of the Parties to the conflict. The
- Protecting Powers were granted the same prerogatives and they too
visited prisoner-of-war and civilian internment camps. Neither the
International Committee of the Red Cross nor the Protecting Powers
were able to take any action, however, in regard to the relations
existing in occupied territory between the Occupying Power and the
population. :

When the Prisoners of War Convention was being drawn up in
1929, the need for supervision was recognized. This duty was assigned
to the Protecting Powers.

Under the system set up by the 1929 Convention, however, the
Protecting Power remained a private representative—a voluntary
representative, moreover—and duties could not be assigned to it,
since it acted solely at the behest of the appointing Power. The most

.that could be done was to recognize the activities of the Protecting
Power, and provide them with a legal basis by requiring the Detaining
Power to tolerate and even to facilitate them. Article 86 of the 1929
Prisoners of War Convention therefore began with the following
words: “The High Contracting Parties recognize that a guarantee of
the regular application of the present Convention will be found in the
possibility of collaboration between the Protecting Powers charged
with the protection of the interests of the belligerents; . . . ”.

The Article paid tribute to the work accomplished by certain
Protecting Powers in the past, while at the same time legalizing such
work in the future. Moreover, by giving certain details concerning
the activities in which the Protecting Powers might engage, it elimi-
nated many material and political obstacles. Henceforward their
representatives would be less open to suspicion of sympathizing with
the enemy, since their intervention would be arranged for in advance
and desired.

Nevertheless this Article had the. drawback of crystallizing the
Protecting Powers’ special position as agents of the belligerent States.
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It did not make their supervision compulsory, and yet it gave them .
no authority to act on their own initiative ; the Protecting Power
had to be content to carry-out the instructions it received ; although
it naturally remained free not to do so if in certain given cases it
considered that its own position might be prejudiced by the repre-
sentations it was called upon to make.

~ So far as it went, Article 86 of the 1929 Convention proved to
be of very great value during the Second World War. Many neutral
States took a broad view of their protecting mission, and their task
was also facilitated by circumstances ; for in several cases the same
Protecting Power found itself representing two opposing States.
This altered its rdle very appreciably ; for once a Power represented
the interests of two opposing belligerents, it became as it were an
umpire and this enabled it to use the argument of mutual advantage
to obtain the improvements desired.

The system by which the Protecting Powers supervised the applica-
tion of the Convention certainly proved its value during the Second
-World War ; but civilians were still without the protection of any
definite provisions, as they had been during the First World War.
However, as we have seen, enemy nationals who were interned in
the territory of the Parties to the conflict were for the most part
placed on the same footing as prisoners of war and given the benefit
of the provisions relating to them, in particular so far as the activities
of the Protecting Powers were concerned. Those Powers gave the
same service to them as to the prisoners and also helped enemy
civilians in the territory of the Parties to the conflict who were not
interned, especially by forwarding remittances or relief consignments
received from their country of origin. On the other hand, it was in
most cases impossible for the Protecting Powers to act in occupied
territories, either because they had been refused access to the territory
in question or because they were no longer recognized as Protecting
Powers following the occupation ; at the very most they were, in
certain cases, permitted to visit camps where enemy civilians were
interned in occupied territory ; but this was not allowed in the case
of nationals of the occupied territory itself. British and American
citizens interned in France by the German authorities could, for
example, be visited by agents of the Powers which represented British
and American interests in Germany.

The system of Protecting Powers was deficient in certain important
respects during the Second World War. The functioning of a Pro-
tecting Power presupposes the existence of agreements in which
three States participate. If any one of those States does not recognize

the Government of the other two States, the appointment of a Pro-
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tecting Power becomes impossible. This occurred, for example, in
the case of all the Governments of occupied countries which esta-
blished themselves outside their national territory. In other cases
the Protecting Powers, with the best will in the world, were unable
to carry out any real work on behalf of war victims.

The experience gained in the Second World War showed the
absolute necessity for supervision. When it was lacking—both in
the case of prisoners of war without a Protecting Power and in that
of the civilian population of occupied territories—the violations and
exactions were more numerous and more serious and the victims
suffered the most.

Accordingly, in the preliminary work carried on- after 1945, the
International Committee had three main objects in view :

(a) The extension to all the Conventions of the supervision exercised
by the Protecting Powers.

(b) Compulsory supervision.

(¢) Arrangements for providing a substitute in the absence of a
Protecting Power.

The study devoted to these questions produced the draft text
which was to serve as a basis for the work of the Diplomatic Con-
ference of 1949 : “ The present Convention shall be applied with the
co-operation and under the supervision of the Protecting Powers
whose duty it is to safeguard the interests of the Parties to the
conflict . . . ”.

The provisions concerning the visiting of protected persons and
those providing for the compulsory appointment of substitutes for
Protecting Powers which ceased to function, were in each case made
the subject of a separate Article.

2. Discussions at the Diplomatic Conference of 1949

Surprisingly enough, the Stockholm Draft gave rise to hardly
any objections at the Diplomatic Conference!. The new form pro-
posed : “ the Convention shall be applied with the co-operation and
under the supervision . . .” was not so much as discussed, the
necessity for increased supervision being evident to everyone. The
English translation of the word “contréle ” was the subject of the
longest discussion both in the Joint Committee and in its Special

! In the Stockholm Draft the provision under study appeared as Article 7.
It was therefore discussed by the Diplomatic Conference of Geneva as Article
6/7/7/7 before becoming Article 8/8/8/9 in the final text.
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Committee. As previously at Stockholm, the English-speaking delega-
tions were all, without exception, opposed to the adoption of the
English word “control ”, and rightly so, since it is by no means an
exact translation of “ contréle ?, being much stronger and implying
domination. It must be admitted, however, that the French word
“ contrdle ” is being increasingly used with the English meaning. It
is not uncommon to hear that a company controls (“ contrdle ”) a
business when it possesses the major part of its shares and conse-
quently directs it, or that a regiment controls (“ contréle ”) a crossing
of which it has taken possession. Four translations were in turn
suggested, and discussed at length, before agreement was finally
reached on the word “scrutiny ”. The discussion was not purely
academic, for it enabled the Conference to define precisely the powers
which it intended to confer upon the Protecting Power?,

The need for increased control being once admitted, there was no
further difficulty. No one thought of contesting the Protecting
Power’s right to appoint additional staff. On the contrary, as the
Protecting Power was no longer merely authorized but instructed to
exercise supervision, the importance of its disposing of a sufficiently
large and qualified staff was admittedly increased. It was to this end
that the Conference adopted a new proposal which placed the consular
staff of the Protecting Power on the same footing as its diplomatic staff, -
the draft text having only referred to the latter.

A very satisfactory Article was thus evolved. Unfortunately, it
ran the risk of being considerably weakened by the following additional
amendment :

With regard to their co-operation in the application of the Conven-
tions, and the supervision of this application, the activity of the Protecting
Powers or of their delegates may not infringe the sovereignty of the State
or be in opposition to State security or military requirements.-

The purpose of this amendment was to prevent a Power from being
accused of violating the Convention on account of its having tempo-
~ rarily restricted the activities of the Protecting Power in exceptional
cases because of military requirements or for security reasons2 The
amendment was keenly opposed. Some delegates wished to reject it ;
others felt that although it might temporarily be necessary to restrict
the activities of the Protecting Power, it would be better for the
Testriction to apply to a particular provision rather than to the general

i See Final Record of the Diplomatic Con/erence of Geneva of 1949, Vol. I11-B,
Article 6/7/7/7, pp. 19-20 and 57-58.

* Ibid., p. 59.
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Article. A compromise formula was then proposed?, and was finally
adopted, as paragraph 3, after a slight but important alteration had
been made, the words “the limits of their mission as defined in the
present Convention ” being replaced by a more general form, “ their
mission #nder the present Convention.” It was pointed out that the
Convention did not, strictly speaking, define the mission of the
Protecting Powers?2.

PARAGRAPH 1. — GENERAL ROLE OF THE PROTECTING POWERS
A. First sentence : Obligatory character

This is a command. The English text, which is authentic equally
with the French, makes this absolutely clear®. It isno longer thereforea
case of collaboration being merely possible, and of supervision being
authorized, at it was in the 1929 Prisoners of War Convention.

This command is addressed in the first instance to the Parties to
the conflict and to the Occupying Powers, since the responsibility for
application is theirs. They are bound to accept the co-operation of
the Protecting Power ; if necessary they must demand it. The whole
Convention shows that it was intended to exclude any possibility of
the protected persons not having the benefit of the services of a
Protecting Power or a substitute for such a Power.

An obligation is also laid on the Protecting Power, if the latter is
party to the Convention. The Protecting Power must not wait until
the Party to the conflict, in relation to which it safeguards the interests
of the Power which appointed it, demands its co-operation ; it must
take the first step. The Protecting Power is obliged to participate,
so far as it is concerned, in the application of a Convention by which
it is bound. Article 9 is the basis of the Protectmg Power’s activities
for the purposes of this Convention. It is nevertheless mentioned on
numerous occasions in individual provisions of the Convention.
Article 143 is of particular importance, since it lays down the conditions
under which the Protecting Powers’ delegates are to have access to
the protected persons. The other references to the Protecting Power
are often important, a case in point being the clause in Article 30
which establishes the right of every protected person to make applica-

t See Final Recovd of the Diplomatic Conference of Geneva of 1949, Vol. 11-B,
Article 6/7/7/7, p. 74.

z Ibid., p. 28.

3 The French text reads : “ La Convention sera appliquée avec le concours..
The words “ shall be ” in the English text show that the future 1mperat1ve
has been used and not the simple future.
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tion to the Power protecting his interests. There are in all 37 references
to the Protecting Power in this Convention?®.

Quite apart from the express references to the Protecting Power
that Power must undoubtedly not only supervise the application of
the whole Convention, but also take part in its application should the
need arise ; the references in question do not restrict its action. The
Diplomatic Conference intended to give it an imperative mission with
very wide terms of reference and extensive powers to carry it out.

The first sentence of Article 8 is not inserted merely for purposes
_of style ; it has its own value. It entitles a Protecting Power to inter-
vene or take action on its own account in any way and on any occasion
for the purpose of checking the application of any provision of the
Convention, or of helping to ensure that it is better applied. Its
action will be determined by the circumstances of the conflict and the
means at the Protecting Power’s disposal.

The Protecting Power’s task may be an extremely heavy one in
certain cases where the State concerned has few diplomatic representa-
tives. It will often be a real problem to set up an organization which
may require a staff of several hundred people for a single country,
and it will be necessary to find premises and to have certain material
resources. In most cases such services will be installed in the premises
of the embassy or legation of the country whose interests are protected;
these are, incidentally, buildings which the Protecting Power will
generally be responsible for safeguarding and administering. The
expenses incurred in such work should certainly be borne by the
Power whose interests are protected. Special financial arrangements
will be made in each individual case.

The procedure for appointing a Protecting Power is not laid down
in the Convention. It is quite a simple matter. The belligerent Power
which wishes its interests to be protected asks a neutral Power
if it is willing to represent it. Should the neutral Power agree, it asks
the enemy Power for authorization to carry out its duties. If the
enemy Power gives its consent, the neutral Power then starts its
work as a Protecting Power. The enemy Power is not obliged to
accept any neutral Power automatically. It may consider, for political
reasons for example, that the neutral Power in question is not suffi-
ciently neutral in its eyes to carry out its protective mission in an
impartial manner. Although the enemy Power is not forced to accept
any neutral Power proposed to it, it cannot refuse all the neutral

L Articles 9, 11, 12, 14, 23, 30, 35, 39, 42, 43, 45, 49, 52, 55, 59, 60, 61, 71,
72, 74, 75, 76, 83, 96, 98, 101, 102, 104, 105, 108, 109, 111, 123, 129, 137, 143
and 145. .
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Powers in turn ; that would be entirely contrary to the spirit of the
Convention and to international usage.

The Protecting Power will naturaily carry out its duties throughout
the territory of the belligerent State and its dependencies, unless
otherwise arranged. What is the position in regard to occupied
territories ? The activities of the Protecting Power representing the
interests of the occupied State in the State opposed to it are gradually
extended to such territories as they are occupied. But another
Protecting Power could conceivably be appointed for the occupied
territories. What is the position if the occupation extends to the
whole territory of the State ? In such cases Protecting Powers have
sometimes considered that their duties were at an end. The neutral
Powers protecting the interests of Germany considered, for example,
that their duties were at an end when the German Government
disappeared following the capitulation in May 1945.

It may be wondered whether such an attitude on the part of the
neutral Powers should not be deemed incompatible with the spirit
of the new Convention and whether the neutral Powers, having
received a regular mandate from a recognized Government should not
continue their activities as long as there are still protected persons
within the meaning of the Convention. Although the Protecting
Powers act as the special representatives of a given Government so far
as their general activities are concerned, they are, as we have pointed
out elsewhere, the representatives not of that Government alone but
of all the States party to the Geneva Conventions when carrying out
their functions under those Conventions. In any case, if the neutral
Power appointed considered that its duties were at an end in such a
contingency, the provisions of Article 11 would come into play and
a substitute would have to be found.

“The task of the Protecting Powers will be a particularly onerous
one in occupied territories. They will have to investigate the position
of people living in such territories and exercise supervision ; but that
is not all ; they will also have to consider whether the arrangements
made by the Occupying Power are compatible with the Convention.
According to Article 55, for example, the Protecting Power is at liberty
to verify, at any time and without hindrance, the state of the food and
medical supplies in occupied- territories. Moreover the whole field
covered by the penal legislation enacted by the Occupying Power is
subject to examination by the Protecting Power. It should, lastly,
be remembered that in occupied territory the whole of the population
is protected by the Convention and each protected person is entitled
under Article 30 to make application to the Protecting Power. One
can well imagine, therefore, that the work of a Protecting Power in
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occupied territory may make it necessary to set up services much
larger than those established by various Protecting Powers in the
territory of the Parties to the conflict during the Second World War.

B. Second and third sentences : Executive agents

All members of the diplomatic and consular staff of the Protecting
Power are Zpso facto entitled, in virtue of their capacity as official
representatives of their Government, to engage in the activities
arising out of the Convention. This rule covers, not only members of
the staff who were occupying their posts when hostilities broke out,
but also those who are sent to relieve or assist them. It makes no
difference whether they are employed solely on the work of the Protect-
ing Power as such, or whether they carry out other diplomatic or
consular duties as well. No formalities are required except those
which their diplomatic or consular rank would entail in normal times
(agrément, exequatur). Special consent is only required for the auxiliary
delegates, specially appointed by the Protecting Power, who do not
have diplomatic or consular status. More often than not these will
be persons recruited in the country where the Protecting Power has
to act, from among its own nationals or from those of neutral countries.
It is only natural, therefore, that the State of Residence should be
entitled to refuse its consent, in particular where it has reason to fear
that these auxiliary delegates, knowing the country and perhaps
having connections there, may take advantage of the facilities for
moving about and making contacts which their duties afford, to engage
in activities that have but little connection with the application of
the Convention and may be harmful to the security of the State.

In occupied territories the Protecting Power will often find it
necessary to establish permanent delegations, making use of its own
consulates if any. It will probably also be able to make some use of
the public buildings of the State whose interests it is protecting,
provided of course that they are not requisitioned by the Occupying .
Power or utilized by local government services. It will also certainly
be necessary to establish a degree of collaboration with the authorities
of the occupied territory who remain there.

PARAGRAPH 2. — FACILITIES

This provision is quite general, and applies to all the activities of
the Protecting Power. Bearing in mind what we have said above the
reader will readily imagine the numerous practical facilities which the
Protecting Power will need if it is to carry out its duties under satis-
factory conditions : premises, means of transport, visas, etc.
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PArRAGRAPH 3. — LimITs

This paragraph is a compromise formula. It was adopted to give
partial satisfaction to the supporters of an amendment which, in the
opinion of the majority, was too restrictive and would indeed make it
possible to paralyse practically any activity on the part of the Protect-
ing Power!. While trying to give the fullest possible scope to the needs
of humanity, the delegates at the Conference could not, in their
capacity as representatives of Governments, completely ignore the
requirements of national sovereignty. In the paragraph we accordingly
find a reminder of the existence of this national sovereignty, which has,
incidentally, been seriously encroached upon in many of the provisions
of the Geneva Conventions, beginning with the original Convention of
1864—not to mention all the other international Conventions or
institutions which tend more and more to restrict it in favour of a
higher interest.

The first sentence, with its appendix “ they shall, in particular, take
account . . .”, makes no provision for sanctions. What is to happen if
the agents of the Protecting Power exceed their mission and, while
carrying out their duties, engage in acts harmful to the security of the
State ? The text is silent on this point, so that the situation is the
same as it would be if the provision did not exist. Even so, a Govern-
ment which had good reason to complain of the activities of one of the
Protecting Power's agents, would not be without a remedy. It could
make the necessary representations ; it could ask for the recall of the
offending agent or designate him as a persona non grata ; it could
refuse him the necessary facilities.

In these circumstances it must be wondered whether, with such a
provision ready to hand, a belligerent Power will not be tempted to
resort to it lightly and so, in one way or another, restrict the activities
of the Protecting Power, even where such activities are purely human-
itarian. The Conference thought fit to adopt this provision, however
—not so much because it was necessary as because it provided a means
of combating an amendment which was still more restrictive ; let us
therefore try to see what positive features it has to offer.

Without sanctions, it serves none the less as a solemn reminder to
the Protecting Power of the nature of its mission, which will in future
take the form of co-operation with the belligerent Power as the Party
primarily responsible for the application of the Convention. The
Protecting Power, as the authorized agent of the enemy, is no longer
merely entitled to exercise the right of scrutiny of the latter as co-

! Se€¢ above, pp. 85-86. -
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contracting party. Not only must the Protecting Power exercise this
right of supervision ; it must also co-operate in applying the Conven-
tion, the whole purpose of which is to ensure respect for a higher
principle—the principle, namely, that protected persons must always
be treated humanely and without any adverse distinction. Thus,
when instructing its agents, the Protecting Power should not forget
to bring this provision to their notice. It should remind them that, as
its representatives under the Convention, all their efforts should be
directed exclusively towards the achievement of the above purpose,
and that their task is too noble, too essential to mankind, to admit of
the slightest irregularity which, by throwing suspicion on the officials
in question, and perhaps on their colleagues and Government, might
compromise or even simply restrict the work; for that would be
equivalent to increasing the suffering due to the war.

In the First and Second Conventions, this paragraph contains an
additional restriction expressed in the following sentence: “ Their
activities shall only be restricted as an exceptional and temporary
measure when this is rendered necessary by imperative military
necessities ”. The restriction is understandable, as these two Conven-
tions will usually be applied on the battlefield or in its immediate
vicinity, so that it is hardly conceivable that the belligerents would
authorize the representatives of the Protecting Power to go to the
actual spot. There was no call for this restriction in the present
Convention, which mainly affects areas behind the lines, although, as
we have already said, it is in fact applicable as soon as enemy troops
penetrate into the territory of the opposing side.

CONCLUSIONS

As it stands Article 9 is not perfect ; far from it, but what has to be
considered is the huge advance which it represents in international
humanitarian law. It has to be realized that, to achieve what they
did, the diplomats assembled in Geneva had to take into account
divergent opinions ; they had to reconcile the claims of the sovereignty
of their respective countries with the claims of humanity ; and they
had to harmonize two opposite conceptions of the role of the Protecting
Power, viewed by some as their agent (of whom the maximum is
demanded), by others as the agent of the enemy (to whom the mini-
mum is accorded). When it is remembered, finally, that the legal
relations between the Protecting Power and the Power of Origin on
the one hand, and then again between the Protecting Power and the
State of Residence, are of the most varied nature, it must surely be
admitted that this Article is on the whole satisfactory.
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Article 9 presupposes the existence of a Protecting Power ap-
pointed by the Power of Origin. It does not make the appointment
obligatory, and in no way modifies the status of the Protecting Power
as determined by international usage. The Protecting Power therefore
remains the special representative of one of the Parties to the conflict—
first of all for the exercise of political, administrative or other functions
arising either out of its appointment or out of international usage, and
secondly for the application of the Convention ; but in the latter case
it also has a higher mission, automatically entrusted to it, by reason
of its duties, by the whole body of Contracting Parties, including the
Power in whose territory it carries out its task.

By making a duty of what formerly was merely the optional
exercise of a right, Article 9 reinforces the supervision over the correct
application of the Convention, and consequently increases the Con-
vention’s effectiveness. It does more than that: it calls in a third
Power, a neutral Power and as such immune from the exacerbation of
opposed opinions which war provokes, so often leading to a faulty
appreciation of the most firmly established moral values, and
invokes the aid of this third Power in respect of those fundamental
principles.

If the Protecting Power is not party to the Convention, this
mission under the Convention is only obligatory in so far as the
Protecting Power explicitly accepts it. If, on the other hand, the
Protecting Power is bound by the Convention, the mission is obligatory
from the mere fact of the State in question having accepted the role of
Protecting Power.

Article 1 of the Convention reads as follows : “ The High Con-
tracting Parties undertake to respect and to ensure respect for the
present Convention in all circumstances.” This engagement applies
just as much to a Protecting Power which is a Party to the Convention
as it does to the belligerent Powers, for just as it assisted in the con-
clusion of the Convention, so it must assist in its application, its
responsibility being measured by the extent of the demands made on
it. It has no doubt less responsibility than the Parties to the conflict,
owing to its inability to act except through the intermediary of its
representatives in foreign countries, its means being thus very limited
as compared with those which the belligerent Powers have at their
disposal for meeting their obligations. But within the limits of its
means the Protecting Power’s responsibility exists. It is right that
this should be so. It illustrates the joint responsibility of nations in
the defence of the protective barrier which they have raised against
war, and if necessary against their own backslidings, by signing the
Geneva Conventions.
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ARTICLE 10. — ACTIVITIES OF THE
INTERNATIONAL COMMITTEE OF THE RED CROSS!

The provisions of the present Convention constitute no obstacle to
the humanitarian activities which the International Committee of the
Red Cross or any other impartial humanitarian organization may,
‘subject to the consent of the Parties to the conflict concerned, undertake
for the protection of civilian persons and for their relief.

GENERAL BACKGROUND

During the First World War, the International Committee of the
Red Cross did a great deal of work in behalf of prisoners of war and
a certain amount for civilians, without having any legal basis for its
actions. It will be remembered, for example, that in the course of
the war it set up the International Prisoners of War Agency, which
was to be of immense service and that visits to prisoner-of-war camps
by its delegates became general. In 1929, the International Commit-
tee’s special position was recognized by the Diplomatic Conference of
that year when drawing up the Convention relative to the treatment
of prisoners of war. After entrusting the Committee with the task of
proposing “ to the Powers concerned ” the organization of a “ Central
Agency of information regarding prisoners of war ”, Article 79 of the
Convention went on to state in its final paragraph that “ these pro-
~ visions shall not be interpreted as. restricting the humanitarian work
of the International Red Cross Committee ”. In the same way, after
~making provision for the Protecting Powers’ activities on behalf
of prisoners of war, the Convention stipulated, in Article 88, that the
provisions in question did “ not constitute any obstacle to the human-
itarian work which the International Committee of the Red Cross may
perform for the protection of prisoners of war with the consent of
the belligerents concerned ”. The use the International Committee
made of the freedom of action allowed it by these provisions is well
known,

In the case of civilians, however, the International Committee
had no legal basis on which to act when the Second World War broke
outin 1939. It had, itis true, been engaged for several years in drawing

1 Article common to all four Conventions, Cf. First, Second and Third
Conventions, Acrticle 9.
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up a Convention for the protection of enemy nationals in the territory
of the Parties to the conflict and for the protection of the population
of occupied territories, but, as we know, work on the project was
interrupted by the opening of hostilities.

The International Committee’s right of initiative nevertheless
exists quite apart from any mention made of it in an international
Convention. It follows from the Committee’s traditions, and also from
its Statutes and those of the International Red Cross, which recognize
that it has extensive competence in this field. The International
Committee accordingly proposed, as has already been said, that the
belligerents should, from the outbreak of hostilities, apply the so-called
“ Tokyo ” Draft, which had been adopted by the XVth International
Red Cross Conference in 19341, The result of this initiative was modest,
but of some value nevertheless, since at all events enemy nationals
in the territory of the belligerent Powers and interned by them, were
allowed the benefit of the rules relating to prisoners of war.

Apart from the work described above, the International Committee
did a considerable amount of relief work in behalf of the civilian
population ; in some instances this work was carried out on a vast
scale. In conjunction with the League of Red Cross Societies, it
founded the Joint Relief Commission of the International Red Cross
for the purpose of assisting the civilian population of countries
suffering as a result of the war?. The International Committee also
undertook relief schemes in behalf of the civilian population of occupied
territories on its own account, sometimes on a considerable scale.
It will suffice to mention the case of the Channel Islands, that of the
German “ pockets ” in France, that of Holland, etc. Reference may
also be made to the relief work on behalf of the civilian population,
that was carried out in Greece in co-operation with the Swedish
Government ; it assumed huge proportions®. Work was also done in
other spheres : we may mention, in particular, the relief consignments
sent by the International Committee to help persons detained in
concentration camps in Germany and also the consignments for Jews
in various countries under German occupation. Unfortunately these
consignments were far from meeting the great need which existed.
For information on all these points reference should be made to the

1 See above, p. 4.

* See Report of the Joint Relief Commission of the International Red Cross,
1941-1946, Geneva 1948, The value of the relief consignments despatched by
the Commission between 1941 and 1946 amounted to over 314 million Swiss
francs, representing over 165,000 tons of goods.

3 See Rapport de la Commission de gestion pour les secours en Gréce sous les
auspices du Comité international de la Croix-Rouge, Athens 1949.
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account given by the International Committee of the Red Cross in
its report®. It will be seen that in all directions, the International
Committee, making use of its right of initiative, did everything in its
power to help civilians.

When the present Convention was drawn up in 1949 its provisions
were very largely drafted in the light of the work done by the Inter-
national Committee. Many of the clauses were based on the Commit-
tee’s experience, and its main activities in behalf of civilians are the
subject of express provision in the new Convention. The authors
of the Convention felt it necessary, however, to allow for the possibility
of the International Committee again acting in the future in a wider
sphere in its work in behalf of civilians. That is the meaning of Article
10.

At the Diplomatic Conference little time was spent on discussing
this provision2 Nobody disputed the principle involved. On the
contrary, the draft was extended to include a reference to “any
other impartial humanitarian organization ” after the words “the
International Committee of the Red Cross ”. This was for fear that
a reference to the International Committee alone might close the door
to other organizations capable of contributing to the protection of
war victims. There was ample justification for such fears, and the
Article, with the above addition, was accordingly adopted in plenary
session without discussion or opposition. .

COMMENTS ON THE ARTICLE

In"the 1929 Prisoners of War Convention the right of initiative of
the International Committee was only mentioned in connection with
certain specific activities—the setting up of the Central Prisoners of
War Agency and arranging for the visiting of camps. Its insertion
among the general Articles of all four Conventions of 1949, and the
wording adopted, give it much greater scope. They mean that none
of the provisions of these Conventions exclude humanitarian activities
on the part of the International Committee of the Red Cross or another
similar organization. That is of importance in the case of the present
Convention, which mentions the International Committee of the Red

L Report of the International Cowmmittee of the Red Cross on ils activities
during the Second World War (September 1939-June 30, 1947), in three volumes,
Geneva 1948, Vol. I—General Activities, 736 pages; Vol. II—The Central
Agency for Prisoners of War, 320 pages ; Vol. III—Relief Activities, 539 pages.

2 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B,
pp. 20-21, 29, 60, 111 and 346.
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Cross seventeen times in alll. The Central Prisoners of War Agency,
which under Article 140 can be set up on the proposal of the Inter-
national Committee, is also mentioned on several occasions.

In theory, all humanitarian activities are covered, not only those
for which express provision is made. They are covered subject to
certain conditions with regard to the character of the organization

undertaking them, the nature and objects of the activities concerned

and, lastly, the will of the Parties to the conflict.

In order that the International Committee’s position should be
quite clear, it should be noted in conclusion that the provisions which
refer to the Committee do not lay any legal obligation on it ; they
merely authorize it to act if it wishes to do so, or request it to intervene;
it is nevertheless undoubtedly under a moral obligation to intervene
whenever its help is needed.

1. Approved organizations

The humanitarian activities authorized are to be undertaken by
the International Committee of the Red Cross or by any other impartial
humanitarian organization. The International Committee is mentioned
in two capacities—first on its own account, because of its special
character and its earlier activities, which it is asked to renew should
occasion arise, and which it is desired to facilitate ; and secondly, as
an example of what is meant by “ impartial humanitarian organiza-
tion ”. It must be remembered that the International Committee of
the Red Cross is today, as it was when it was founded, simply a private
association with its headquarters at Geneva, composed solely of Swiss
citizens recruited by co-option. It is therefore neutral by definition
and is independent of any government and of any political party.
Being the founder body of the Red Cross and the promoter of all the
Geneva Conventions since 1864, it is by tradition and organization
better qualified than any other body to help effectively in safeguarding
the principles expressed in the Conventions.

The organization must be humanitarian ; in other words it must
be concerned with the condition of man, considered solely as a human
being, regardless of his value as a military, political, professional
or other unit. It must also be smpartial. Article 10 does not require
it to be international. As the United States delegate at the Conference
remarked, it would have been regrettable if welfare organizations
of a non-international character had been prevented from carrying

1 Articles 3, 11, 12, 14, 30, 59, 61, 76, 96, 102, 104, 108, 109, 111, 140,
142 and 143,
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out their activities in time of war!. The International Committee
of the Red Cross is not itself international so far as its membership
is concerned. It is international in its activities, however, as its
name shows. Furthermore, the Convention does not require the
organization to be neutral.

2. Activities authorized

It is not enough for the organization which offers its services to be
humanitarian and impartial. Its activities, too, are subject to certain
conditions. They must be purely humanitarian in character ; that is
to say they must be concerned with human beings as such, and must
not be affected by any political or military consideration. The whole
Convention is designed to make it easier to put into practice the
general principle contained in Article 27. Consequently, any subsidiary
activity which helps to achieve this, and only this, is not only authorized
but desirable under Article 10. Such activities may take the form of :

1. representations, interventions, suggestions and practical measures
affecting the protection accorded under the Convention ;

2. the sending and distribution of relief (foodstuffs, clothing and
medicaments), in short, anything which can contribute to the
humane treatment provided for under Article 27 ;

3. the sending of medical and other staff.

"It follows from the wording that these activities must also be
impartial. It should be noted in this connection that impartiality
does not necessarily mean mathematical equality. The degree and
urgency of the need should, for example, be taken into consideration
when- distributing relief.

During the Second World War the action of the International
Committee of the Red Cross itself, although impartial, was in actual
fact often unequal. In certain countries it could, for instance, visit a
particular category of civilians, while in others it was forbidden
access to the self-same category. Its impartiality lay in the fact that
it had offered its services equally to all the belligerent Powers. Its
action in the relief field was also at times unequal. The reason in this
case was that the International Committee was not the donor, but
merely an intermediary. Its services as an intermediary were, however,
offered to everyone equally. Moreover, whenever it noticed that a
particular class of victims was especially short of its essential require-
ments, it tried, often with success, to obtain the necessary relief.

1 See Final Record of thé Diplomatic Conference of Geneva of 1949, Vol. 11-B,
p. 60, : ) ‘
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Humanitarian activities are not necessarily concerned directly
with the provision of protection or relief. They may be of any kind
and carried out in any manner, even indirect, compatible with the
sovereignty and security of the State in question.

All these humanitarian activities are subject to one final condition
—the consent of the Parties to the conflict. This condition is obviously
harsh but it might almost be said to be self-evident. A belligerent
Power can obviously not be obliged to tolerate in its territory activities
of any kind by any foreign organization. That would be out of the
question. The Powers do not have to give a reason for their refusals.
The decision is entirely theirs, but since they are pledged to apply the
Convention, they alone must bear the responsibility if they refuse help
in carrying out their engagements. :

The “ Parties concerned ” must be taken to mean those upon which
the possibility of carrying out the action contemplated depends.
For example, when consignments of relief are forwarded, it is necessary
to obtain the consent not only of the State to which they are being
sent, but also of the State from which they come, of the countries
through which they pass in transit and, if they have to pass through a
blockade, of the Powers which control the blockade. '

3. Scope of the Article

There are one hundred and fifty-nine Articles in the Convention
which we are studying and it might have been thought that they
would provide a solution, based on the experience gained in previous
conflicts, for any situation which could arise. No one, however, can
foresee what a future war will be like, under what conditions it will be
waged and to what needs it will give rise. It is therefore right to leave
a door open for any initiative or activity, however unforeseeable
today, which may be of real assistance in protecting civilians. It
must be pointed out that although the 1949 Civilians Convention con-
tains detailed rules concerning the treatment of civilians who are in
enemy hands, it deals only in a very summary fashion with the lot of
the population as a whole in the territories of the Parties to the conflict.
Theé only provision it makes for the protection of the civilian popula-
tion from the actual dangers of war is the possible establishment of
hospital and safety zones. Since 1950 the International Committee
has been devoting particular attention to the question of what can
be done to prevent the civilian population suffering the horror of
bombardments and the use of weapons which cause completely
indiscriminate destruction over a wide area.
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Article 10 is also of considerable value from the legal point of
view. Faced with the barbarous realities of war, the law remains
realistic and humane. It keeps in mind the object of the Convention—
namely human life, and peace between man and man—conscious
that it is only a means (ridiculously weak compared with the forces
of war) of attaining this object. Therefore, when everything had
been settled by legal means—ordinary and extraordinary—by assign-
ing rights and duties, by obligations laid upon the belligerents and
by the mission of the Protecting Powers, a corner was still found
for something which no legal text can prescribe, but which is never-
theless one of the most effective means of combating war—namely
charity, or in other words the spirit of peace.

That is where Article 10 is, finally, of immense symbolic value.
Through it the Conventions—all four Geneva Conventions of 1949—
are linked to their true origin : Henry Dunant’s action on the field
of battle. Article 10 is more than a tribute to Henry Dunant. It is an
invitation to all men of good will to continue his work.

ARTICLE 11. — SUBSTITUTES FOR PROTECTING POWERS?

The High Contracting Parties may at any time agree to entrust to an
international orgawization which offers all guaraniees of impartiality
and efficacy the dubies incumbent on the Protecting Powers by virtue of
the present Convention, _

When protected persons do not benefit or cease to benefit, no matier
for what reason, by the activities of a Protecting Powey or of an organiza-
tion provided for in the first paragraph above, the Detaining Power shall
request a neutral State, or such an organmization, to undertake the func-
tions performed under the present Convention by a Protecting Power
designated by the Parties to a conflict,

I} protection cannot be arranged accordingly, the Detaining Power
shall request or shall accept, subject to the provisions of this Article, the
offer of the services of a humanitarian organization, such as the Inter-
national Committee of the Red Cross, to assume the humanitarian func-
tions performed by Protecting Powers under the presemt Convention.

Any neutral Power or any ovgawization invited by the Power con-
cerned or offering itself for these purposes, shall be required to act with

1 Article common fo all four Conventions. Cf. First, Second and Third
Conventions, Article 10.
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a sense of responsibility towards the Party to the conflict on which persons
protected by the present Convention depend, and shall be requived to
furnish sufficient assurances that it is. in a position to undertake the
appropriate functions and to discharge them impartially.

No derogation from the preceding provisions shall be made by special
agreements between Powers one of which is restricted, even temporarily,
in its freedom to negotiate with the other Power or its allies by reason of
military events, more particularly where the whole, or a substantial pars,
of the territory of the said Power is occupied.

- Whenever in the present Convention mention is made of a Protecting
Power, such mention also applies to substitute organizations in the sense
of the present Article.

The provisions of this Avticle shall extend and be adapted to cases of
nationals of a meutral State who are in occupied tervitory or who find
themselves in the territory of a belligevent State in which the State of
which they arve nationals has not normal diplomatic representation.

GENERAL BACKGROUND

This Article supplements Article 9, and reference should be made
to the commentary on that Article.

Protecting Powers are not, it must be repeated, a creation of the
Geneva Conventions. They are an institution—or more precisley a
practice only—of international law, much older than the Conventions.
The appointment of a Protecting Power is a private matter between
the Power of Origin, which appoints, the Protecting Power, which is
appointed, and the State of Residence, in which the functions of the
Protecting Power are to be exercised. The 1949 Coenventions do not
enter into the matter. All they do is to designate the Protecting
Power—in this case a private agent—as the third party entitled to
be entrusted, not by the Power of Origin alone, but this time by all
the High Contracting Parties, with a higher mission, that of parti-
cipating in the application of the Conventions and supervising their
observance. .

The exercise of the Protecting Power’s functions accordingly pre-
supposes the juridical existence and capacity to act of the three
parties to the contract. In the event of one of the parties ceasing to
exist, or merely ceasing to be recognized by one of the other two, or
again, in the event of its losing its capacity to act, the Protecting
Power’s mandate automatically comes to an end.

‘This occurred on numerous occasions in the Second World War.
When the Protecting Power itself ceased to function, the gap could
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be filled by the Power of Origin appointing another neutral State
to take its place. Thus, towards the end of the war, Switzerland and
Sweden between them were acting as Protecting Powers for practi-
cally all the belligerent States. But when it was one of the two belli-
gerents whose legal or actual existence, or capacity to act, ceased,
millions of men and women in the power of the enemy were left at
his mercy for better or for worse.

The International Committee of the Red Cross could not allow its
interest in the victims of war to be overridden by juridical considera-
tions. Juridical considerations are a matter for Governments. In
the eyes of the International Committee on the other hand the victims
of war are always human beings in distress, whether the country to
which they belong is, or is not, recognized by its opponent. The care
their often difficult situation calls for does not depend on the entry
into force or the lapsing of a Convention.

The International Committee accordingly set itself, with varying,
and generally limited, success to make its traditional humanitarian
assistance available to prisoners of war whose right to protection
under the 1929 Convention was in dispute!. It did more. In certain
cases, where there was no Protecting Power, the Committee was able,
either on its own initiative or at the request of one of the parties, to
engage in certain activities normally reserved to the Protecting
Power? On several occasions, for example, it visited civilian internees
to whom the Protecting Power had not had access for one reason or
another. :

The International Committee of the Red Cross took all these
points into consideration when it undertook the study of the existing
Conventions with a view to revising them, and the drafting of a new
one. After considering various solutions and consulting the Confer-
ence of Government Experts of 19473 the Committee drafted an
Article, common to all four Conventions, which was approved by the
Stockholm Conference and taken as the basic text of the Diplomatic
Conference of 1949. It ran as follows:

The Contracting Parties may, at all times, agree to entrust to a body
which offers all guarantees of impartiality and efficacy the duties incumbent
on the Protecting Powers by virtue of the present Convention.

1 See Report of the International Committee of the Red Cross on its activities
during the Second World War (September 1, 1939-June 30, 1947), Vol. I,
Part III, Chapter XIII, p. 515 ff.

# Ibid., Vol. I, Part III, Chapter VII, pp. 352 ff.

3 See Report on the Work of the Conference of Government Experts for the
Study of the Conventions for the Protection of War Victims (Geneva, April 14-26,
1947), Geneva, 1947, pp. 263-298,
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Furthermore, if persons protected by the present Convention do not
benefit or cease to benefit, by the activities of a Protecting Power, or of the
said body, the Party to the conflict in whose hands they may be shall be
under the obligation to make up for this lack of protection by inviting either
a neutral State, or an impartial humanitarian body, such as the International
Committee of the Red Cross, to assume in their behalf the duties devolving
by virtue of the present Convention on the Protecting Powers.

Whenever the Protecting Power is named in the present Convention,
such reference also designates the bodies replacing it in the sense of the
present Article.

This text was the subject of difficult, and frequently confused,
discussions. To the principle there was little opposition; but the
wording gave rise to numerous amendments?.

Some delegations felt that the second paragraph was not suffi-
ciently precise. They wished to draw a distinction between the
. different cases in which a substitute was to bé found for a Protecting
Power. A neutral State and a humanitarian organization could not,
they argued, be placed on the same footing as substitutes.

The International Committee of the Red Cross stated that it was
willing, where there was no Protecting Power, to take its place, so far
as possible, in carrying out the humanitarian tasks devolving upon
Protecting Powers under the Convention, but that the independence
which must characterize its action would not permit of its acting as the
agent of a particular Power. Moreover, although most of the duties fal-
ling on a Protecting Power under the Geneva Conventions are of a huma-
nitarian nature, there were other duties, outside the Conventions, of an
administrative or even a political character, which it could not carry out.

The trend of the discussion was now towards the idea of distin-"
guishing between substitutes proper for Protecting Powers and the
humanitarian organizations to whose services recourse must be had, if
there were no substitute available.

" Other delegations were afraid that the substitute, being appointed
by the Detaining Power, would not have the requisite independence,
or would lose sight of the interests of the Power of Origin. Others
again were apprehensive of an Occupying Power evading the provi-
sions of the Article by the conclusion of a special agreement with the
Government of the occupied country, where that Government was
dominated, and perhaps even set up, by the occupant.

Another view, first expressed by the Conference of Government
Experts in connection with the new Civilians Convention, was put

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol, 11-B,
passim (on Article 8/9/9/9 of the Stockholm Draft). .
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forward on several occasions by the French Delegation. It was to the
effect that, in the event of a general war in which there were no
neutral States left, the provisions of the Article would remain inoper-
ative unless some special organization were set up in peacetime.

These various views were embodied in three main amendments or
proposals, as follows :

1. An elaborate amendment submitted by the United Kingdom,
which proposed splitting up the second paragraph of the Stockholm
Draft into three separate parts, dealing in turn with three possible
ways (conceived as successive, and not alternative possibilities) of
replacing the Protecting Power?.

2. A French proposal to insert in all four Conventions the provision
adopted at Stockholm for prisoners of war only. The object of the
amendment was to prevent the conclusion of special agreements
between the Occupying Power and the adverse Government, since
the latter’s liberty of action would be restricted. '

3.  Another French proposal for a new Article setting up a “ High
International Committee ”, consisting of thirty persons of estab-
lished impartiality, and capable of replacing a Protecting Power.

The United Kingdom amendment was discussed line by line. Parts
of it were adopted ; others were rejected. It was then redrafted, and
led ultimately to the division of the second paragraph of the Stockholm
text into two distinct parts, which became paragraphs 2 and 3 of the
Article in its final form. The United Kingdom amendment also led to
the adoption of the new paragraph 4.

The first French proposal, which was adopted, resulted in the
insertion, in all four Conventions, of paragraph 5, which was originally
meant to figure only in the Third (Prisoners of War) Convention. The
second French proposal was accepted by some ; but others pointed
out the various practical difficulties which it would involve. It was
accordingly put in the form of a simple recommendation, and as such
adopted as Resolution 22,

Finally paragraphs 1, 5 and 6 were approved unanimously in the
Joint Committee, while paragraphs 2, 3 and 4, and the Article as a
whole were approved only by a majority.. At the plenary meeting of
the Conference the Article was finally adopted by 30 votes to 8.
Opposition, which was persistent and recurred at every stage of the

1 See Final Record of the Diplomatic Confeyence of Geneva of 1949, Vol. 11-B,
Pp. 65-66.
‘ ? See p. 651. See also Final Record of the Diplomatic Conference of Geneva
of 1949, Vol. 11-B, Article 7A, especially pages 27, 130 and 487.
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discussion, was confirmed by reservations at the time of signature?.
It was directed above all against paragraphs 2 and 3. Numerous
delegations were unwilling to allow a Detaining—that is to say, an
enemy—DPower to appoint a substitute of its own choice without the
- agreement of the Power of Origin. It may have been due to the con-
fused nature of the discussions, or to the defects unavoidable in the
translation of oral discussions, that this view was put forward, founded,
as it is, on a misunderstanding of the scope of paragraphs 2 and 3. The
opponents of the text based their contentions on the idea that if the
Protecting Power chosen by the Power of Origin ceased to function, it
would follow automatically that the adverse Power would alone be
qualified to find it a successor?.

It is true that, in the enumeration of the successive cases of
absence of protection, one case appears to be omitted, i.e. that if one
Protecting Power ceased to function, the Power of Origin would
appoint another in its place. That was a provision, however, which it
was not for the Conference to make. It was not for the Conference to
create or to regulate the system of. Protecting Powers, which is gov-
erned by international usage. All that it was called upon to do was to
determine the particular duties of co-operation and supervision to be
assigned to the Protecting Power and, in the event of the absence of any
Protecting Power, to decide to whom, and in what manner, its duties
should be transferred.

PARAGRAPH 1. ~— SPECIAL INTERNATIONAL ORGANIZATION

By the mere fact of choosing a Protecting Power, in accordance
with international usage, a belligerent State appoints that Power to
carry out the duties laid down in Article 9 and the activities arising
thereunder.

The first paragraph of Article 11 gives the High Contracting Parties
the option of entrusting this high mission to a special organization.

1 Ten delegations made reservations on this point when signing the
Convention. Nine of the ten countries they represented have so far ratified
the Geneva Convention, and confirmed their reservations, the wording of which
is identical in each case. The Czechoslovak reservation reads as follows : —

“ The Government of the Czechoslovak Republic will not consider as legal
a request by the Detaining Power that a neutral State or an international
organization or a humanitarian organization should undertake the functions
pertormed under the present Convention by the Protecting Powers, on behalf
of the protected persons, unless the Government whose nationals they are has
given its consent. ”

? See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 11-B,
especially p. 351.
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The provision relates only to the duties envisaged by the Conven-
tion. It does not in any way affect the right of the Power of Origin to
appoint an ordinary Protecting Power ; nor does it affect the normal
duties of a Protecting Power, such as safeguarding the diplomatic,
commercial and financial interests of the Power of Origin in enemy
territory, or the protection of individuals and their property over and
above the protection provided by the Conventions. All that remains
a private matter between the parties concerned.

Accordingly a belligerent Power may very well appoint simultane-
ously : :

(a) aneutral State as ordinary Protecting Power, to do the usual work
of a Protecting Power, other than those duties for which the
Convention provides ;

(b) (by agreement with the enemy) an organization as described in
paragraph 1, to perform the duties for which the Convention
provides. '

The belligerent cannot appoint any organization he pleases. Two
conditions must be fulfilled : there must be agreement between both
parties as to the appointment ; and the organization appointed must
offer every guarantee of émpartiality and efficacy.

What is meant by “impartiality ” has been already shown?, but
it is difficult to define here the conditions for “ efficacy ”, since they
will depend on the nature, extent and degree of localization of the
conflict. The guarantees of efficacy are to be sought mainly in the
financial and material resources which the organization has at its
command, and, even more perhaps, in its resources in qualified staff.
Its independence in relation to the Parties to the conflict, the authority
it has in the international world, enabling its representatives to deal
with the Powers on a footing of equality, and finally its accumulated
experience—all these are factors calculated to weigh heavily in
deciding the parties to agree to its appointment. For in the case con-
sidered in paragraph 1, the special organization can only be appointed
by agreement ; failing such agreement the duties for which the Con-
vention provides fall automatically to the Protecting Power.

Paragraph 1 is applicable at any time. There are three main
possibilities :

(a) In peacetime the High Contracting Parties may conclude an
ad hoc agreement by which the role assigned by the Convention
to the Protecting Powers is to be entrusted, in the event of armed

1 See above, p. 97.
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conflict, to a special organization designated by name. In such
a case, as soon as a conflict breaks out between two or more of the
High Contracting Parties, the organization in question will be
invested with the functions arising out of Article 9. The Protect-
ing Powers appointed by the Parties to the conflict will be épso
facto freed of responsibility for performing these functions.

Such was the original idea voiced at the Conference of Government
Experts in 1947. The agreement regarding the appointment of a
special organization need not, however, be concluded necessarily be-
tween all the Powers parties to the Convention. It may be the act of
some of them only, in which case the special organization will not be
invested with the functions arising out of Article 9 except in regard to
relations between adversaries who are parties to the agreement. In
all other cases the Protecting Powers will continue to be responsible
for those. functions. :

(b) When hostilities first break out, the Parties to the conflict, in

: appointing their respective Protecting Powers, may agree to have
recourse to a special organization for the application of the Con-
vention. An agreement of this kind, making over to the special
organization the functions provided for in Article 9, eo 7pso
dispenses the Protecting Powers from the exercise of those
functions, and limits them to the discharge of other duties which
international usage assigns them.

(¢) In the course of the conflict the opposing Parties may agree for
some reason—in order, for example, to ease the burden on the
Protecting Powers—to entrust to a special organization that part
of the Protecting Powers’ functions arising from the provisions of
the Convention.

It may be noted that in any of these three contingencies the
Parties to the conflict are free to entrust to the special organization
(if it agrees) the other duties, independent of the Conventions,
performed by the Protecting Power. It was not for the Convention
to lay down rules on the subject. It is a matter falling within the
exclusive competence of the Parties concerned.

The Diplomatic Conference refrained from giving a more precise
indication, even by analogy, of the organization to which the paragraph
relates. The organization may be one which is specially created for
the sole purposes of Article 11, or it may be already in existence.
If it does already exist, it may be specialized or general, official or
private, international or national. The essential point is that it
should be impartial.
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PARAGRAPH 2. — ABSENCE OF PROTECTING POWER

We here come to the actual appointment of a substitute for the
Protecting Power. Under what circumstances and at what moment
does the paragraph become applicable ?

The text, as we have seen, was strongly opposed, and even led to
reservations!. It was feared that a Detaining Power might appoint
a substitute of its own choice, contrary to the wishes of the Power of
Origin which is primarily concerned, by the simple process of inducing
the Protecting Power appointed by the Power of Origin to relinquish
its functions.

These apprehensions were unfounded. In the first place the text
does not speak of “the activities of ke Protecting Power appointed
at the outset of the conflict ¥ but of “ the activities of 4 Protecting
Power ”. We can only repeat the essential point that the Convention
does not affect the process of appointment of the Protecting Power,
which is governed by international usage. The disappearance,
renunciation or disclaimer of the Protecting Power first chosen by the
Power of Origin does not in any way deprive the latter of its freedom
to appoint another neutral State to take the place of the first, or a
third to take the place of the second, and so on. These successive
States are not “ substitutes ” for the first Protecting Power. They
are Protecting Powers on precisely the same footing as the first
Protecting Power. So long as there is a Protecting Power of some sort,
and the contending parties have not taken advantage of the possibility
offered by paragraph 1, only Article 9 is applicable. The same thing
is true where the Parties to the conflict have made use of the option
given in paragraph 1 and the special organization thus appointed
ceases for some reason to function. Its disappearance does not in any
way deprive them of the right to appoint, each in its own capacity,
an ordinary Protecting Power. Better still, the Protecting Powers
they have appointed to represent them in the ordinary way will in
such a case automatically become responsible under Article 9 for
the duties provided for in the Convention.

These considerations, the actual wording of paragraph 2, and the
fact that it is the Detaining Power (that is to say, the Power which
would appear to be least suitable for the purpose) which is made
responsible for ensuring the protection of enemy personnel fallen into
its hands, all point to the conclusion that paragraph 2 cannot, and

1 See above, p. 104.
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must not, be applied before exhausting all other possibilities of arrang-
ing for their protection by means of either a Protecting Power or a
special organization—both of which solutions imply the express
consent of the Power of Origin.

In practice this contingency is hardly likely to arise, unless the
Power of Origin ceases to exist. The Detaining Power could not in
such a case be blamed for choosing a substitute without the. consent,
or in defiance of the wishes, of the Power of Origin, since the latter
would not be in a position to conclude a valid agreement or, in fact,
to express an opinion of any sort. Better a protector appointed by
the Detaining Power itself than no protector at all. The same
argument would hold good if the Power of Origin persistently failed
or refused to appoint a Protecting Power.

The Detaining Power is not completely free in the choice of the
substitute. It has to “ request a neutral State, or such an organization,
to undertake . . . ” the duties in question. It cannot therefore appoint
an allied Power. The State, if it is to be a State, must be neutral.
It is, of course, possible for a State to be neutral (that is to say, not
to be involved in the conflict on either side) and at the same time to
be bound by a treaty of friendship with the Detaining Power, but
its very neutrality would leave it a certain minimum of independence
in relation to the Detaining Power. It was hardly possible in the
Convention to go into further detail. However, a State which, while
keeping out of the conflict, had previously broken off diplomatic
relations with the enemies of the Detaining Power would obviously be
ineligible.

The text leaves no freedom of choice with regard to the organization
whose services may be requested. Only one can be meant. The words
“or such an organization ” do not mean any organization which
offers all guarantees of impartiality and efficacy. They can only refer
to the organization mentioned in the previous line as being “ provided
for in the first paragraph above ”, that is to say, an organization
appointed by previous agreement between the Contracting Parties,
and consequently accepted in advance by the Power of Origin.

The neutral State or organization thus appointed by the Detaining
Power is not really a Protecting Power. Its appointment is exceptional,
and is only made in order to apply the Convention. It is entitled to
perform all the duties: devolving upon a Protecting Power under
the Convention, but no others?.

! In the Korean War, the Parties to the conflict, although not bound by
the Geneva Conventions of 1949, made known their intention of applying
their principles. No Protecting Power was appointed, however. The system of
supervision established in 1949 was not tried out, therefore, during that war.
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PARAGRAPH 3. — ABSENCE OF A SUBSTITUTE

This is the final stage, in which no organization has been appointed
under paragraph 1 and the Power of Origin is unable to appoint a
Protecting Power while the Detaining Power, although wishing to
apply paragraph 2, has failed to find a neutral State. There are no
longer any possible substitutes. It is then that, as a last resource, the
Convention calls upon a humanitarian organization.

The Convention in this case no longer uses the words “ undertake
the functions performed by a Protecting Power ”, but speaks only of
“ humanitarian functions ”. The distinction is logical. There is
no longer any question of a real substitute, and a humanitarian
organization cannot be expected to fulfil all the functions incumbent
on a Protecting Power by virtue of the Convention. What it is asked
to do, in the chaotic conditions that would exist if there were no
longer any neutral State, is to undertake at least those activities
which bring directly and immediately to the persons protected by
the Conventions the care which their condition demands. This
distinction has, moreover, the advantage of showing that the humani-
tarian organization referred to in paragraph 3, unlike a Protecting
Power or its substitute, does not act, as it were, as an agent or official,
but rather as a voluntary helper. This is of great importance—to
the International Committee of the Red Cross at any rate—in that
it safeguards the independence of that organization which is an
essential condition for its humanitarian work. '

The Detaining Power must request the intervention of a human-
itarian organization. Moreover, should such an organization anticipate
the Detaining Power’s request by spontaneously offering its services,
the Detaining Power must accept them.

The obligation to ask for such services is unconditional. Conse-
quently, a Detaining Power which was justified in declining the offer
of services of a particular humanitarian organization, would not
thereby be relieved of its obligation, but would have to ask for the
co-operation of another organization. The same would be true if the
first organization which it approached, or which offered its services,
ceased to function for any reason.

On the other hand, the obligation to accept the offer of services is
qualified by the condition “ subject to the provisions of this Article ” ;
and these provisions can only be those of the paragraphs 3 and 4.
The Detaining Power cannot therefore decline these offers of service,
unless it has already applied for, and obtained, the co-operation of
another qualified humanitarian organization, or unless the organization
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making the offer fails to furnish “ sufficient assurances ” as required
by paragraph 4.

The Detaining Power is naturally always free to request and accept,
the simultaneous services of several humanitarian organizations.

No indication is given either in paragraph 2 or in paragraph 3 of
the time limit for appointing the different substitutes for the Protect-
ing Power. Two possible situations can be envisaged ; the first would
occur if the contending parties did not appoint a Protecting Power or
could not reach agreement on the appointment. This is the case
referred to by the words “ When protected persons do not benefit... *
Such a situation could not be allowed to continue for very long and it
seems clear that a substitute should be appointed within a period of
one month at the most.

The second possibility is that of a Protecting Power ceasing its
activities for some reason without another Protecting Power being
appointed. That is the contingency referred to in the words “or
cease to benefit ”. The difficulty of finding a substitute may be greater
in such cases, but it is felt that the time-limit should not exceed from
six weeks to two months.

PARAGRAPH 4. — REQUISITE QUALIFICATIONS

The Protecting Power is primarily the agent of the Power of
Origin, whose interests it safeguards wvis-d-vis the adverse Power.
The Convention imposes on it in this capacity humanitarian duties,
which it asks the Protecting Power to perform as impartially as possible,
but this requirement does not divest the Protecting Power of its
primary character as representative of the Power of Origin. In the
absence of a Protecting Power on the other hand, the substitute
which takes its place is appointed by the enemy of the Power of
Orlgm This led to fears being expressed in the course of the discus-
sions at the Diplomatic Conference that the Detaining Power might
tend to appoint a neutral State or an organization devoted to its
(the Detaining Power’s) cause. Hence the desire to bring home to the
substitute that although it has been chosen by the Detaining Power,
the procedure is exceptional and adopted only for want of a better
alternative ; the substitute does not thereby become the agent of
the Detaining Power, and is expected by all the Contracting Parties
to co-operate loyally in the application of the Convention in relation
to the adversaries of the Detaining Power. Was this reminder essen-
tial ? It would have no effect on a substitute of deliberate bad faith ;
but there may be risk of an honest substitute regarding it as an offen-
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sive suspicion. Our own feeling is rather that the paragraph is not so
much an admonition to the substitute as a weapon to enable it to
insist on the Detaining Power granting the means and independence
necessary for the performance of its duties with the impartiality
required by the Convention.

It must be admitted, however, that to a large extent this clause
meets the fears expressed by the authors of the reservation referred
to above. A neutral Power or humanitarian organization which is
invited by a belligerent Power to discharge the functions of a Protect-
ing Power, should make sure, whenever possible, that the Power of
Origin has no objection to its appointment. It is of course true, as
has been seen above?, that in most cases a substitute will only be
appointed when the Power of Origin is not in a position, or no longer
in a position, to express any opinion or to appoint a Protecting Power.
The appointment of a Protecting Power might, however, meet with
other obstacles. This would occur, for example, if the Detaining
Power did not recognize the legitimacy of the Government of the
. adverse Party. In such cases, the neutral Powers or organizations
invited should consult the authorities representing the interests of
the persons to be protected, even if their consultations were only
unofficial.

As for the “sufficient assurances” stipulated, reference should
be made to what was said concerning paragraph 1. The matter is
one on which the Detaining Power will in practice be the sole judge,
and, as such, it alone will bear the responsibility for unsatisfactory
application of the Convention due to incapacity or lack of impartiality
on the part of a substitute which it has called upon or accepted in
place of one better qualified.

PARAGRAPH 5. — PROHIBITION OF DEROGATIONS

This paragraph, which was added to the draft proposals of the
International Committee of the Red Cross by the Stockholm Confer-
ence, but only in the case of the Third Convention, was inserted in
all four Conventions by the Diplomatic Conference. Its purpose is to
ensure neutral and impartial scrutiny in all circumstances, including
cases where one Party to the conflict has become subject to the
domination of the other. An Occupying Power, temporarily or finally
victorious, will not in future be able to evade the provisions of Article
11 by reaching an agreement with a Government of the enemy State

1 See above, p. 107.
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which has fallen under its influence, or which it has actually set up,
to establish a system in which a special substitute, at its beck and call,
would in actual fact place the protected persons at its mercy, rendering
any sort of supervision illusory. So long as a Detaining Power has
protected persons in its charge, no plea of an arrangement with the
enemy can be valid. It is bound either to continue to accept the
intervention of the Protecting Power or, if there is no longer.a Protect-
ing Power, to provide a substitute in accordance with the provisions
of Article 11.

Paragraph 6 explains itself and calls for no comment.

PAaraAGRAPH 7. — NEUTRALS

The nationals of neutral countries are protected persons if they
are in an occupied territory, or if they are in the territory of a Party to
the conflict and do not enjoy the advantages of normal diplomatic
representation. In occupied territories the role of a Protecting Power
will be assumed, so far as they are concerned, by their diplomatic
representatives. When a neutral Power has no normal diplomatic
representatives either in an occupied territory or in the territory of
one of the Parties to the conflict, it may utilize the services of a
Protecting Power for the protection of its nationals. If, for any
reason, no Protecting Power is appointed, the provisions of Article 11
should be applied by analogy.

CONCLUSION

It would be idle to deny that Article 11 is not all it might be. In
spite of an obvious effort to carry matters to their logical conclusion,
the Article remains incomplete and confused. It could hardly be
otherwise in view of the difficulty of the subject-matter and the
confused nature of the situations with which it deals. Its provisions
may, perhaps, admit of different interpretations, but rather than go
into them here, it would be preferable to consider the positive side
of the Article.

Like the two Articles which precede it, Article 11 supplements
and reinforces Article 1. The Convention is to be respected ¢n all
circumstances. That requirement is so imperative that the absolute
undertaking of the Parties to the conflict is not enough. Independent,
impartial and effective supervision from outside is also necessary ;
and where that is impossible, one last opening is provided.
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The one thing that matters, the one thing that counts, is the
principle set forth in Article 27, the Article on which all the other
provisions of the Convention depend. Such is its significance that even
war, which is the raison d’étre of the Convention, cannot prevail
against it. There may be many interpretations of Article 11 ; but
only one true one—namely, the one which is best ﬁtted to give practlcal
effect to the provisions of Article 27.

ARTICLE 12, — CONCILIATION PROCEDURE *

In cases where they deem it advisable in the interest of protected
persons, particularly in cases of disagreement between the Parties to the
conflict as to the application or inferpretation of the provisions of the
present Convention, the Protecting Powers shall lend their good offices
with a view to settling the disagreement.

For this purpose, each of the Protecting Powers may, either at the
invitation of one Party or om its own initiative, propose to the Parties
to the conflict a meeting of their representatives, and in particular of the
authorities responsible for the protected persoms, possibly on neutral
territory suitably chosen. The Parties to the conflict shall be bound to
gtve effect to the proposals made to them for this purpose. The Protecting
Powers may, if necessary, propose for approval by the Parties fo the
conflict a person belonging to a neutral Power, or delegated by the Inter-
national Commiyttee of the Red Cross, who shall be invited to take part
in such a meeting.

This provision already existed in a slightly different form in
Article 83, paragraph 3, and Article 87 of the 1929 Convention relative
to. the treatment of prisoners of war. The International Committee
proposed that the two passages should be combined to form a single
Article to be placed among the general provisions at the beginning
of the Convention. This proposal, together with a suggestion that it
should be inserted in all four Conventions, was adopted.

The Article was adopted almost without change by the Diplo-
matic. Conference, which did not discuss it at any great length. It
was submitted with others to the Committee for the study of Articles
common to all four Conventions. The Joint Committee, as it was
called, referred the Article to its Special Committee, which appointed

1 Article common to all four Conventions. Cf, First, Second and Third
Conventions, Article 11.
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a Working Party to consider all the provisions concerning the settle-
ment of disputes which might arise in the application of the Conven-
tions. The Working Party’s proposal to insert this Article in all four
Geneva Conventions was approved in turn by the Joint Committee
and the Plenary Assembly.

Such alterations as were made were in general intended to facilitate
the activities and extend the competence of the Protecting Powers
in this domain.

PARAGRAPH 1. — GOOD OFFICES OF THE PROTECTING POWERS

It is no longer only in cases of disagreement between the Parties
to the conflict with regard to the application of the Convention (as in
the 1929 Convention) that the Protecting Powers are to lend their
good offices ; they are to do so in all cases where they deem it advisable
in the interest of protected persons. Furthermore, it is explicitly laid
down—and this is new—that the Protecting Powers are to act in this
way when there is disagreement with regard to the interpretation of
the provisions of the Convention.

The only indication which the Convention contains of the form
which such good offices will take, is the provision made in paragraph 2
of this Article for a possible meeting between representatives of the
Parties to the conflict. There are, however, other methods to which
the Protecting Powers may have recourse. They will undoubtedly in
most cases try to-achieve a fair compromise reconciling the different
points of view, and will do all they can to prevent the disagreement
from becoming acute.

It may happen that one and the same State is responsible for
safeguarding the interests of two belligerents vis-d-vis one another,
or there may be two different Protecting Powers. In the latter case
they can take action either separately or jointly. It is in general prefer-
able for the two Protecting Powers to come to an understanding
beforehand.

During the Second World War there were several cases of dis-
agreement between belligerents concerning the way in which the
provisions of the 1929 Conventions should be applied. The Protecting
Powers, however, were inclined more often than not to regard them-
selves as agents, acting only on the instructions of the Power whose
interests they safeguarded. The new wording invites them to take a
more positive attitude. The general tendency of the 1949 Conventions
is indeed to entrust Protecting Powers with rights and duties consi-
- derably more extensive than those which would devolve upon them
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as mere agents, and with a certain power of initiative. They thus
become, as it were, the agents of all the Contracting Parties and act
in such cases solely as thir own consciences dictate!., The burden on
countries which agree to act as Protecting Powers will naturally be
much heavier now than it was under the 1929 Convention.

PARAGRAPH 2. — MEETING OF REPRESENTATIVES OF
THE PARTIES TO THE CONFLICT

This paragraph is a recast of provisions taken from Article 83,
paragraph 3, and Article 87, paragraph 2, of the 1929 Prisoners of
War Convention. It must be borne in mind, however, that hence- -
forward Protecting Powers have the right to act on their own initia-
tive, and are no longer dependent, as the 1929 text implied, on the
initiative being taken by the Party to the conflict whose interests
they represent. This idea of arranging a meeting of the representatives
of the Parties to the conflict on neutral territory suitably chosen is
very largely the result of experience gained during the First World
War, when such meetings, which were fairly frequent, led to the
conclusion of special agreements on the treatment of prisoners of war
and on other problems of a humanitarian nature?.

On the other hand, no meeting of this kind took place during the

Second World War, so far as is known to the International Com-
mittee of the Red Cross. It is true—and deplorable—that the parti-
cularly bitter nature of the struggle made the holding of such meetings
very difficult, if not impossible.
It cannot be denied that meetings of this kind, if they had been
held, might have brought civilians considerable benefits, since the
difficulty of reaching agreement when the parties are not in direct
contact, and the delays which occur when negotiating under such
conditions, are well known. There are certainly many points in the
present Convention which call for improvement. It is to be hoped,
therefore, that the new rble assigned to the Protecting Powers
will enable them to arrange meetings between belligerents on a
strictly humanitarian basis, with a view to improving the lot of war
victims. : :

! This extension of their powers is a logical consequence of the general
mission entrusted to them under Article 9 : “ The present Convention shall be
. applied with the co-operation and under the scrutiny of the Protecting Powers ”.

2 See Mme FRICK-CRAMER : Le Comité international de la Croix-Rouge et
les Conventions internationales pour les prisonniers de guerve, Revue internationale
de la Croix-Rouge; May and July, 1943; Georges CAHEN-SALVADOR: Les
prisonniers de guerve, pp. 100 ff,
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The other 1929 provisions have been little changed. The Parties
to the conflict are bound to give effect to the proposals for a meeting
made to them by the Protecting Powers. The Protecting Powers
may suggest that a neutral person, possibly one appointed by the
International Committee of the Red Cross, should be present at the
meeting. It is hoped that these provisions will be applied in practice,
for they should certainly do a great deal to facilitate the application
of the Geneva Conventions, and to ensure satisfactory treatment for
the persons protected by those Conventions.

During the Diplomatic Conference one delegation was against any
reference in the Article to disagreements concerning the interpretation
of the Convention, on the ground that its interpretation was not a
matter for the Protecting Powers but solely for the Contracting
Parties. Several delegations pointed out in this connection that there
was no question of entrusting the interpretation of the Convention
to the Protecting Powers, but only of allowing them to adjust differ-
ences arising in regard to its interpretation.

Legal settlement of disputes. — A word should be said here con-
cerning a provision whose insertion in the Conventions was proposed
by several delegations when discussions at the Diplomatic Conference
began. They maintained that, owing to the evolution of international
law, it was no longer possible today to draw up a Convention without
- providing for the legal settlement of problems arising out of its appli-
cation or interpretation. The point was studied by a Working Party
of the Joint Committee’s Special Committee which adopted the text
of an Article 130 D, to be inserted immediately after the Article
relating to enquiry procedure (Article 149 in the present Convention).
The new Article read as follows :

The High Contracting Parties who have not recognized as compulsory
ipso facto and without special agreement, in relation to any State accepting
the same obligation, the jurisdiction of the International Court of Justice
in the circumstances mentioned in Article 36 of the Statute of the Court,
undertake to recognize the competency of the Court in all matters con-
cerning the interpretation or application of the present Convention. !

This Article, though immediately subjected to violent criticism,
was adopted first by the Special Committee and then by the Joint
Committee itself. Further discussion took place in the Plenary
Assembly of the Conference, where several delegates stressed the fact
that such a provision was inconsistent with Article 35 of the Statute

8713 See Final Record of the Diplomatic Conference of Genevd of 1949, Vol. I1-A,
P. .
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of the International Court, which makes the United Nations Security
Council responsible for laying down the conditions in which the Court
is open to States not party to its Statute. They considered that it
was inadvisable for Conventions completely independent of the juridical
system of the United Nations, to include a provision dealing with the
competence of one of its bodies. After a lengthy discussion the
Conference decided to change the proposed Article into a Resolution,
which was adopted without opposition. It reads follows :

The Conference recommends that, in the case of a dispute relating to
the ‘interpretation or application of the present Conventions which cannot
be settled by other means, the High Contracting Parties concerned endeavour
to agree between themselves to refer such dispute to the International
Court of Justice.

The Diplomatic Conference no doubt acted wisely in eschewing a
blend of two distinct juridical systems. It may indeed be desirable
for a Convention to constitute a whole in itself, and to contain clauses
laying down the procedure for the legal settlement of disputes; but
it is none the less true that the Geneva Conventions, in virtue of their
purely humanitarian nature, are exceptions to that rule. It is open
to any and every State, whether or not a member of the United Nations,
to ratify or accede to them. They strive after universality, irrespective
of all political and juridical problems. ,

Nevertheless, the strong recommendation contained in the Resolu-
tion undoubtedly carries weight and constitutes a powerful incentive to
belligerents, in the circumstances indicated, to appeal to the Hague
Court. ‘



PART 1I

GENERAL PROTECTION OF POPULATIONS
AGAINST CERTAIN CONSEQUENCES OF WAR

ARTICLE 13, — FIELD OF APPLICATION OF PART II

The provisions of Part II cover the whole of the populations of the
countries tn conflict, without any adverse distinction based, in particular,
on race, nationality, religion or political opinion, and ave intended
to alleviate the sufferings caused by war.

1. Object and field of application

A. Object.—Part II is intended to provide the civilian population
with general protection against certain consequences of war. Part III
—the main body of the Convention—is intended to provide civilians
with certain safeguards against arbitrary action on the part of an
enemy Power in whose hands.they are. Part II is much more general
in intention. Its object is to bind belligerents to observe certain
restrictions in their conduct of hostilities, by, erecting protective
barriers to shield certain categories of the population who, by defini-
tion, take no part in the fighting : children, women, old people, the
wounded and the sick. To this end Part II provides for a whole series
of practical measures which may limit the destruction caused by
modern methods of warfare.

B. Field of application.—In former times the need to protect the
civilian population in wartime was not felt to the same degree as
since the more recent wars. Military operations nowadays—parti-
cularly bombing from the air—threaten the whole population. Con-
sequently the provisions in Part II are as general and extensive in
scope as possible : Article 13, independently of the rest of the Con-
vention, defines the field of application of Part II, by specifying that
it covers the whole of the populations of the countries in conflict.
The provisions in Part II therefore apply not only to protected
persons, i.e. to enemy or other aliens and to neutrals, as defined in
Article 4 but also to the belligerents’ own nationals ; it is that which

makes these provisions exceptional in character : the mere fact of a
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person residing in a territory belonging to or occupied by a party to
the conflict, is sufficient to make Part II of the Convention applicable
to him. It was because of this derogation from the general principles
of the Convention that it was necessary, in Article 4, to make an
explicit reservation in regard to the provisions in Part II.

During the preliminary discussions and at the Diplomatic Con-
ference itself, it was suggested that because of its special character,
Part II should be placed after Part III. The Diplomatic Conference
considered, however, that the Articles of wider application should
precede those of less general scope. The original order was therefore
maintained.

2. Prohsbited distinctions

The list of certain adverse distinctions, such as those based on

race, nationality, religion or political opinion, is declaratory but not
limitative in character. By explicit mention of certain concepts—race
(a genetic quality), religion (a spiritual concept) and nationality (an
idea with both physical and spiritual elements)—the Convention aims
merely at drawing attention to various particularly serious causes of
discrimination. Other examples could be given—language, for
example or colour, social class, or financial position—all of which
might equally give rise to adverse distinctions.
It should be noted that the new Geneva Conventions only prohibit
adverse distinctions: this is reasonable, since there are legitimate
distinctions, even distinctions which must be made, such as those,
in fact, which are based on suffering, distress, or the weakness of the
protected person. It is in this very sphere that the Red Cross acts
to assist suffering man in his distress. The Conference did not therefore
prohibit distinctions in treatment, intended to take into account,
for example, a person’s age, state of health or sex. It is normal and
natural to favour children, old people and women; the Geneva
Conventions expressly stipulate that women are to be treated with
all the respect due to their sex.

ARTICLE 14, — HOSPITAL AND SAFETY ZONES AND LOCALITIES

In teme of peace, the High Contracting Parties and, after the outbreak
of hostilities, the Parties thereto, may establish in their own territory
and, if the need arises, in occupied aveas, hospital and safety zones and
localities so orgamized as to protect from the effects of war, wounded,
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sick and aged persons, childven under fifteen, expectant mothers and
mothers of childven under seven. ,

Upon the outbreak and during the course of hostilities, the Parlies
concerned may conclude agreements on mutual vecognition of the zomes
and localities they have created. They may for this purpose implement
the provisions of the Draft Agreement annexed to the present Convention,
with such amendments as they may consider necessary.

The Protecting Powers and the International Commitiee of the
Red Cross ave tnvited to lend their good offices in order to facilitate the
wnstitution and recognition of these hospital and safety zones and localities.

GENERAL
1. Terminology

The terminology in normal use should be defined. A distinction
is made between :

A. Hospital zomes and localities, generally of a permanent character,.
established outside the combat zone in order to shelter military or
civilian wounded and sick from long-range weapons, especially aerial
bombardment ! ; .

B. Safety zones and localities, generally of a permanent character,
established outside the combat zone in order to shelter certain cate-
gories of the civilian population, which, owing to their weakness,
require special protection (children, old people, expectant mothers,
etc.) from long-range weapons, especially aerial bombardment 2 ;

C. Hospital and safety zones and localities, which are a combination
of A and B above; :

D. Neutralized zomes, generally of a temporary character, estab-
lished in the actual combat zone to protect both combatant and non-
combatant wounded and sick, as well as all members of the civilian
population who are in the area and not taking part in the hostilities,
from military operations in the neighbourhood.

This is the terminology used in the 1949 Geneva Conventions,
although they do not contain any formal definition. Locality should

! The expression “ hospital towns ” has been dropped by the. experts
since 1938, v : '

*The Association internationale des Lieux de Genéve, which will be
referred to later, adopted the terms “ Lieux de Genéve " (Geneva localities)
or “ zones blanches ” (white zones). -
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be taken to mean a specific place of limited area, generally containing
buildings. The term zowe is used to describe a relatively large area
of land and may include one or more localities.

Article 14 relates to hospital and safety zones and localities in-
tended for civilian wounded and sick and for certain categories of the
civilian population. The hospital zones and localities set aside for
wounded and sick members of the armed forces are dealt with in
Article 23 of the First Geneva Convention of 19491, Neutralized zones
are dealt with in Article 15 of the Convention we are studying?

Although it was necessary to define the meaning of the various
terms employed, it should be pointed out that in practice, and even in
theory, the problem of providing places of refuge is capable of solution
by several combinations of means. The system described in the
Geneva Conventions provides all the flexibility required in this
respect. A hospital locality, for instance, could be established which
sheltered both wounded soldiers and sick civilians. In the same way, a
safety zone might shelter military or civilian wounded and sick in
addition to certain categories of the civilian population.

2. Historical background

Since hospital and safety zones and localities were first incorpor-
ated in positive law in 1949, it will be advisable to dwell at some
length on the origin of the problem and its history®. In 1870, during
the Franco-Prussian War, Henry Dunant, the founder of the Red
Cross, suggested that certain towns should be declared neutral and the
wounded members of the armed forces collected there. That was the
first time the idea of hospital localities was put forward. The proposal
was not followed up owing to the rapid development of military
events. '

During the Paris Commune of 1871, Dunant tried, once more in
vain, to set up places of refuge for the civilian population in Paris.
That was the first time the idea of having safety zones arose.

1 See commentary on Article 23 in The Geneva Conventions of 12 August
1949 : 1. Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Avmed Forces in the Field, Geneva, 1952, pp. 206-216.

z See below, p. 128 ff.

3 The common expression “ places of refuge ¥ may be used to denote any
piece of territory so laid out as to afford shelter to certain categories of persons.
It may therefore cover hospital zones and localities, safety zones and neutralized
Zones. .

. %This survey is nevertheless very brief. Further details may be obtained
from the pamphlet entitled Hospital Localities and Safety Zowes, published
by the International Committee of the Red Cross in 1951,

1]
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In 1929, Surgeon-General Georges Saint-Paul drew up a plan for
setting aside places of refuge to shelter not only the wounded and
sick of the armed forces, but also sick civilians and certain other
categories of civilians whose weakness entitles them to be placed on
the same footing as the sick (children, old people, etc.). In Paris,
in 1931, General Saint-Paul founded the Association internationale des
Lieux de Genéve (International Association for the Lieux de Genéve),
for the purpose of giving publicity to the plan and encouraging its
realization®.

In 1934, a commission of medical and legal experts, meeting in
Monaco on the recommendation of the International Congress of
Military Medicine and Pharmacy, drew up a Draft Convention dealing
with respect for human life in wartime. This document, which is
known as the Monaco Draft, contained important provisions con-
cerning hospital localities and safety zones. The Belgian Government
which had at first contemplated holding a Diplomatic Conference to
adopt the draft, was later obliged to abandon its intention. The
Monaco texts were then handed over to the International Committee
of the Red Cross. ’

In 1936, the International Committee of the Red Cross, which had
also been studying the question, convened a Commission of Experts
nominated by the National Red Cross Societies and by the Standing
Committee of the Congresses on Military Medicine and Pharmacy.
The Commission considered that some progress might be made, at
least so far as hospital zones were concerned, but pointed out that the
assistance of military experts would be essential to carry the work to
a successful conclusion. The International Committee of the Red
Cross then drew up a preliminary draft Convention, and proposed
that a commission of military experts and experts in international law
should be convened. In spite of repeated representations, the Com-
mission did not meet until October 1938, on the recommendation of
the XVTIth International Red Cross Conference.

- On the basis of all the documents then existing, the commission
drew up a Draft Convention (known as the 1938 Draft) for the Creation
of Hospital Localities and Zones in Wartime. This draft, together
" with a report by the International Committee of the Red Cross, was
communicated to all States by the Swiss Government. It was in-
tended to serve as a basis for the work of the Diplomatic Conference
which it was proposed to hold at the beginning of 1940 to revise and
extend the Geneva Conventions. The Conference, however, was post-
poned owing to the outbreak of war.

! The headquarters of the Association is now in Geneva.
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During the Second World War, the International Committee of
the Red Cross proposed on several occasions that the belligerent
Powers should conclude agreements for the setting up of hospital
and safety zones®. The 1938 Draft was to have provided the basis for
these agreements. It would have been extended by analogy to safety
zones for certain categories of the civilian population. The fact that
neutralized zones had been successfully established at Madrid, in 1936,
and at Shanghai, in 1937, was an encouraging precedent. But although
a number of States sent replies which were favourable in principle,
none of them acted on these proposals, practical and precise though
they were.

Apart from negotiations of a general nature, the International
Committee of the Red Cross was informed, during that period, of a
certain number of proposals, more or less private in character, to set
up hospital or safety zones (e.g. at Siena, Bologna, Imola, Constance,
Tromso and Shanghai). No official action followed, however, as the
proposals did not come from belligerent Governments, which con-
tinued to treat the whole question with great reserve.

The International Committee took the 1938 Draft relating to
hospital localities and zones as the basis for the preparatory work it
undertook in 1945 in connection with the revision and extension of the
Geneva Conventions, extending it to cover certain categories of civilians.

The 1947 Conference of Government Experts agreed to the possibil-
ity of providing in the Geneva Conventions for the establishment of
places of refuge whose recognition by the enemy would depend upon
the conclusion of special agreements.

About the same time, i.e. in 1948, the International Committee of
the Red Cross had been able 'to establish and administer places of
refuge in Jerusalem. This experience encouraged it to propose, for
inclusion in the Convention, a provision which would enable Powers to
set up safety zones of a new type. The zones in Jerusalem, like those
in Madrid and Shanghai, were different from the earlier theoretical
idea of what such zones should be. In theory, the first tendency had
been to establish permanent zones behind the front, in order to shelter
certain categories of the civilian population against long-range
weapons, especially bomber aircraft. In actual practice, however, it
was always found necessary to establish temporary places of refuge in
the actual combat area, in order to provide shelter for the whole of the
local population, who were in danger as a result of the military opera-
tions in the vicinity.

1 See in particular the Memorandum sent to all the belligevent Governments
by the International Committee of the Red Cross on March 15, 1944.
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The International Committee of the Red Cross accordingly pre-
prepared a draft Article providing for the establishment of places of
refuge of the type just described, open without distinction to the
wounded and sick and to all non-combatants, and known as “ neu-
tralized zones ”. :

The various Articles mentioned, together with the Draft Agree-
ment, were approved, with no change of any importance, by the
XVIIth International Red Cross Conference, and later by the Diplo-
matic Conference of 1949. The latter separated the Draft Agreement,
which had previously been common to the First and Fourth Conven-
tions, into two distinct documents, one instituting hospital zones for
wounded and sick members of the armed forces, and the other hospital
zones for wounded and sick civilians and safety zones for certain
categories of the population.

PARAGRAPH 1. — ESTABLISHMENT OF ZONES

1. Time of establishment

A. Date. — Hospital and safety zones and localities may be set up
either in case of war or in peacetime, They may be actually prepared
in peacetime, but they are not, as a rule, recognized by the enemy
until the outbreak of a conflict. The establishment of the zones
remains a purely unilateral measure and in no way binds the adverse
Party until such time as it contracts obligations under the special
agreement referred to in paragraph 2. _

The Convention expressly mentions the fact that the zones may
be established in time of peace, despite the fact that States are free to
organize them when they please; this is to show the importance
attached to preparatory measures of this sort. The many problems
connected with the setting up and administration of a refuge zone
cannot be solved during the first days of a war, when government
services will be overburdened by numerous other tasks. It is, on the
contrary, desirable that such questions should be studied in detail
before hostilities break out.

B. Method. — Beoth psychological and physical obstacles may
be encountered to setting up hospital and safety zones and localities
in peacetime. Among the physical obstacles may be mentioned the
real difficulty of foreseeing the strategical situation in which a State
will find itself in case of war ; there is nothing to prevent it, however,
establishing a number of zones, of which only some will be utilized,
the choice depending upon events.
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There is no express obligation to set up hospital and safety zones
and localities, since Article 14 is only optional in character, The
authors of the Convention wished, however, to draw attention to the
importance of such zones from a humanitarian point of view, and to
recommend their adoption in practice. The responsible authorities
in each country are therefore urged to make every effort to implement
Article 14.

For this purpose they may base themselves in peacetime on the
rules contained in the Draft Agreement annexed to the Convention.
It is, indeed, important that the zones should be established on a
basis which has already been approved in principle at the Diplomatic
Conference. In all probability such zones will be accepted once and
for all by the adverse Party, whereas it might not recognize zones
established on some other basis.

The Convention provides that the belligerents may establish zones
not only in their own territory but also in territory they occupy.
This provision should be compared with Article 50, paragraph 5,
which considers the situation from the opposite point of view—that
is to say in cases where the occupied State has already adopted
preferential measures, such as the creation of refuge zones for certain
categories of the civilian population. In such cases the Occupying
Power should endeavour not to hinder those measures?.

2. Persons sheltered

The categories of persons who may find shelter in the zones are as
follows : wounded, sick, crippled? and aged persons, children under
fifteen, expectant mothers and mothers of children under seven.

As has already been pointed out, the provisions relating to hospital
and safety zones in the First and Fourth Geneva Conventions are
sufficiently flexible to make various combinations possible. There is,
for instance, no reason why a hospital zone should not combine the
two types and provide shelter for both soldiers and civilians in need
of treatment, since once a soldier is wounded or sick, he may be said
to be no longer a combatant on either side, but simply a suffering,
inoffensive human being. Safety zones or localities, reserved solely

1 See Article 12 of the Draft Agreement annexed to the Convention below,
p. 639.

2 The English text of the Convention makes no mention of cripples (les
infirmes), who are however referred to in the French text. Both versions of
the Convention being equally authentic, crippled or disabled persons must
clearly be included among those protected under Article 14. — TRANSLATOR.
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for the categories of civilians enumerated in the Convention, may be
set up independently of hospital zones to which we have just referred.
Or again,—and this is the most comprehensive combination—zones
which are at one and the same time hospital and safety zones might
be set up, to shelter both civilian and military wounded and
sick, as well as certain categories of the civilian population. This
is, in fact, the solution which the Article we are discussing makes
possible. »

These various categories among the civilian population are based
on a very simple criterion : they are persons who are taking no part
in the hostilities and whose weakness makes them incapable of con-
tributing to the war potential of their country; they thus appear
to be particularly deserving of protection. Experience shows that
any separation into categories necessarily includes an arbitrary ele-
ment. Certain definite categories—children under fifteen and mothers
of children under seven—were nevertheless chosen because the
Conference considered that they were appropriate, reasonable and
generally in accord with the requirements of the physical and mental
development of children. No limit was fixed for “ aged persons ”.
Should this expression be taken to mean those over 65, as stipulated
in the Stockholm Draft ? The Conference refrained from naming a
definite age, preferring to leave the point to the discretion of Govern-
ments. 65 seems, however, to be a reasonable age limit. It is often
the age of retirement, and it is also the age at which civilian
internees have usually been released from internment by belligerent
Powers.

The list of beneficiaries as defined in the first paragraph of the
Article should be extended to include the personnel entrusted with
the organization, administration and supervision of the zones and
with the care of the persons therein assembled?.

It will also be necessary to take into consideration members of
the population who reside permanently inside the zones and have
been given the right to stay thereZ

The right of admission to a refuge zone is independent of the race,
nationality, religion, political beliefs and social status of the persons
concerned. This follows categorically from the principle of non- .
discrimination proclaimed in Article 13. Expectant mothers of enemy
nationality would thus have the same right to shelter in a refuge zone
as expectant mothers who are nationals of the State concerned?.

* Draft Agreement, Article 1, para. 1; see p. 627.
® Draft Agreement, Article 1, para. 2; see p. 627.
* See also Article 38 (5), below, p. 248.
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3. Object

The object of Article 14 is to profect certain categories of the
civilian population from the effects of war.

The general wording of the above formula is intentional. The
protection is clearly intended to be first and foremost against the
dangers which may arise from aerial bombardements, long-range
artillery fire and guided missiles, but dangers resulting from fighting
close at hand are, of course, also included.

The Article is, moreover, intended tc cover the indirect effects of
war, such as shortage of food, clothing and medical supplies, break-
down of health services, etc. The concentration of the protected
persons in an area which has been specially prepared and equipped
for the purpose, will make it easier to give them the care and treat-
ment which their condition requires.

Finally, attention should perhaps be drawn again to the fact that
the establishment of hospital and safety zones may in no case be
.construed as allowing a reduction in the protection to which not only
the wounded, sick, disabled and aged persons, etc., but the whole
civilian population outside such zones, are entitled, under the general
rules of international law both customary and embodied in treaties
and conventions. Indeed protection is not accorded under Article 14
to the persons listed, but to the hospital and safety zones and localities
as such. The persons themselves are entitled to protection indepen-
dently of the refuge zones, which are merely a means of providing such
protection.

PARAGRAPH 2. — RECOGNITION OF ZONES

The zones will not, strictly speaking, have any legal existence,
or enjoy protection under the Convention, until such time as they
have been recognized by the adverse Party. -

This will entail the conclusion of an agreement between the Power
which has established zones in its territory and the Powers with which
it is at war. It is only an agreement of this kind, concluded, as a
general rule, after the outbreak of hostilities, which gives legal form
to the obligation on States which have accorded recognition to zones
to respect those zones.

An agreement recognizing the zones is thus a sine gua non of their
legal existence from the international point of view. It should contain
all the provisions, particularly in regard to control procedure, required
to prevent disputes arising later in regard to its interpretation.
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In order to encourage the establishment of hospital and safety
zones and to facilitate negotiations, the Diplomatic Conference decided
to annex to the Convention a Draft Agreement which States could
bring into force with whatever modifications they considered necessary.
The Draft Agreement is therefore only in the nature of a suggestion
or example. Nevertheless, the fact that it was carefully drawn up
by experts and was adopted by the Plenipotentiaries of 1949, gives
it definite value. It has been seen above how desirable it is that the
principles contained in it should be used as a basis for the establish-
ment of any hospital or safety zone!l. Comments on the Draft Agree-
ment are to be found at the end of this volume.

PArAGRAPH 3. — GOOD OFFICES

The establishment and notification of hospital and safety zones,
the conclusion of the agreement mentioned above, and, above all, the
arrangements for supervision, all demand the existence in wartime -
of a neutral acting as intermediary between the belligerents.

In accordance with the general plan adopted in the Geneva
Conventions, it was natural to think in this connection of the Protecting
Powers and of the International Committee of the Red Cross, which
are snvited by the Convention itself to lend their good offices in this
matter. That means that, when they think it advisable, they may
themselves take the initiative and put forward proposals to Govern-
ments, without waiting to be asked to do so.

~ARTICLE 15. — NEUTRALIZED ZONES

Awny Party to the conflict may, either divect ov through a neutral
State or some humanitarian organization, propose to the adverse Party
to establish, in the regions where fighting is taking place, neutralized
zomes intended to shelter from the effects of war the following persons,
without distinction :

(a) wounded and sick combatants or non-combatants ;

(b) civilian persons who take no part in hostilities, and who, while they
reside in the zones, perform no work of a military character.

"1 Article 7 of the Draft Agreement provides, however for the possibility
of zones being recognized in time of peace. See below, p. 634,
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When the Pariies concerned have agreed upown the geographical
position, administration, food supply and supervision of the proposed
neutralized zone, a written agreement shall be concluded and signed by
the representatives of the Parties to the conflict. The agreement shall fix
the beginning and the duration of the neutralization of the zome.

GENERAL BACKGROUND

The neutralized zones mentioned in Article 15 are based on the
same idea as the hospital and safety zones covered by the previous
Article. They too are intended to protect people taking no part in
the hostilities or placed hors de combat, from the effects of military
operations by concentrating them in a given area. It has already been
pointed out however, that neutralized zones differ from hospital and
safety zones in that they are established in the actual regions where
fighting is taking place and are intended to give shelter to both
civilian and military wounded and sick, as well as all civilian persons
who take no part in hostilities. Furthermore, they are generally
set up on a temporary basis to meet the tactical situation at a par-
ticular moment, whereas hospital and safety zones tend to be more
permanent in character.

The historical outline at the beginning of Article 14 holds good
for Article 15 too, since neutralized zones are merely one instance of
what are described generally as places of refuge!. It need only be said
that Article 15 is the result of a certain amount of practical experience :
it will be- remembered that at the instance of the International
Committee of the Red Cross a neutralized zone was established in a
district in Madrid during the Spanish Civil War ; that during the
conflict in Palestine in 1948, two, and at one time three, neutralized
‘zones, directed and administered entirely by the. International
Committee of the Red Cross, were set up in Jerusalem and that, in
1937, during the Sino-Japanese war, a neutralized zone was also
established in Shanghai2 It was called the Jacquinot Zone, in honour
of the man who organized it.

The experience gained on these occasions, especially in Jerusalem,
led the Diplomatic Conference to adopt this Article, which reproduced,
without any change of importance, a draft text submitted by the
International Committee of the Red Cross.

! See above, p. 122.

? For further details concerning these precedents, see Hospital Localities
and Safety Zones, published by the International Committee of the Red Cross,
Geneva, 1952,
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PARAGRAPH 1. — ESTABLISHING THE ZONES
1. Procedure

The speed with which the tactical situation often changes and
the urgency of the measures to be taken means that the procedure
adopted must be practical and simple. There can be no question of
setting up neutralized zones in peace time ; that is why this provision
refers only to the Parties to the conflict.

A proposal to one of the Parties to the conflict that a neutralized
zone be set up may be direct or indirect. In the first case it comes
from the other Party to the conflict ; in the second it is made by a
neutral State or by a humanitarian organization.

A. Direct method. — Recourse will be had to the direct method,
which in an emergency will be the most suitable, to ensure that those
in danger as a result of the fighting are given speedy assistance. Since
arrangements will have to be made in the combat zone itself, it will
obviously be military authorities, the commanders of forward units,
for example, who will be in the best position to take the necessary
protective measures, which will depend on the operations in progress
and on the terrain.

Article 15 takes this fact into account when it uses the adverb
“direct 7, letting it be understood that the rules of diplomatic
procedure need not be applied, but that the military authorities on
the spot are competent to negotiate. This interpretation of the text
has some claim to validity, as it appears in the minutes of the dis-
cussions at the Diplomatic Conference?.

B. Indirect method. — The indirect method which may also be
adopted consists in diplomatic negotiations through a third Party.
This slower procedure will be adopted when the establishment of a
neutralized zone can brook a certain delay, and when the size of the
zones and their organization are likely to raise problems. The interven-
tion of a third Party may make agreement easier to reach.

The Convention here mentions a neutral State or a humanitarian
organization as intermediaries, while in Article 14 dealing with the
establishment of hospital and safety zones and localities, the reference
is confined to the Protecting Powers and the International Committee
of the Red Cross. The term * neutral state ” obviously includes the
Protecting Powers, while the International Committee of the Red

! See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A,
p. 817.
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Cross, owing to its experience and independence, is particularly
qualified among humanitarian organizations to act as intermediary.
Moreover, any other neutral state or any humanitarian organization,
such as a National Red Cross Society, could also lend its good offices.

Although the Convention does not say so in so many words, it -
must be assumed that neutral States and humanitarian organizations
may intervene not only when invited to do so, but also of their own
accord, with a view to the establishment of neutralized zones. The
intermediaries may also assume the role of Contracting Parties by
concluding separate, but complementary agreements with each of
the countries concerned. This method has its advantages, especially
in armed conflicts which are not international in character!. It may
also be applied successfully in international wars, when circumstances
so demand.

2. Those who benefit

Reference to the categories of persons who by virtue of this Article
may take refuge in neutralized zones will show that thosé zones serve
at one and the same time as hospital zones for wounded and sick
combatants and non-combatants and as safety zones for civilians who
take no part in hostilities and who, while they reside in the zones,
perform no work of a military character.

There can be no doubt that the words “ wounded and sick, comba-
tant or non-combatant ” mean wounded and sick members of the
armed forces and civilian wounded and sick. _ '

So far as civilians are concerned the whole of the population in the
combat area is authorized to take refuge in the neutralized zones,
and not only certain categories as envisaged in Article 14 in the case
of safety zones. This is due to the different purposes of the two types
of place of refuge? The persons who take no part in hostilities or are’
no longer taking part in them would be protected temporarily in the
neutralized zones from dangers arising from fighting close at hand,
while the hospital and safety zones give permanent shelter in areas
away from the front to the weakest categories among the population.

The two restrictions on access to neutralized zones are self-
explanatory. Civilians taking part in the hostilities are quite naturally
excluded from the zones, whether they are obeying an order for a
levy in mass or whether they belong to an organized resistance move-
ment within the meaning of Article 4 (2) and (6) of the Third Geneva

! Precedents for this can be found in the Spanish Civil War and in the
Palestine conflict.
2 See above, p. 127.
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Convention. The question of evacuation to a neutralized zone does
not even arise in the case of such people, who have of their own free
will relinquished their title to be treated as peaceful civilians and will
enjoy prisoner-of-war status should they be captured!. They neverthe-
less retain the right to be sheltered there, should they be wounded or
fall sick.

The second condition, that no work of a military character may be
performed in a zone, is just as easy to understand, for any activity
which helped current military operations, directly or indirectly, would
be incompatible with the very idea of neutralized zones.

The Convention also says that people authorized to take refuge
in neutralized zones must be taken in without distinction, thus re-
affirming the absolute prohibition of discrimination, proclaimed in
Article 13 for the whole of Part II.

PARAGRAPH 2. — PROCEDURE AND FORM OF THE AGREEMENT

Care has been taken to mention certain essential points on which
the Parties concerned must come to an understanding before the
agreement can be finally concluded—the delimitation, administration,
food supply, and supervision of the zone, and the beginning and dura-

"tion of its period of neutralization. It is of the greatest importance
that there should be regulations dealing as precisely as possible with
all these arrangements, which involve many technical details. It is
to be hoped that subsequent disputes which might jeopardize the
effectiveness of a zone will thus be avoided.

That too is a reason for the two stipulations in the Convention
concerning the form of the agreement—that it is to be in writing, and
signed by representatives of the Parties to the conflict.

The stipulation that the agreement must be in writing and signed
must not, however, be regarded as compulsory in all circumstances. -
It is merely a general provision which the Parties are recommended
to observe. In an emergency, therefore, demanding a minimum of
formalities, the agreement could be concluded verbally—a procedure
fully admissible in international law. The agreement might even
conceivably be negotiated and concluded by telegram or by radio,
especially in cases where it is desired to neutralize a limited area very
quickly, and for a short time.

An important question which is not mentioned in the Convention
but must be settled in an agreement setting up a neutralized zone,
is that of marking. The Contracting Parties may adopt a solution

! With the exception, however, of snipers.
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similar to that proposed in the Draft Agreement relating to Hospital
and Safety Zones and Localities (annexed to the Convention)?, and
mark the zones with the red cross emblem (when they are reserved
entirely for the wounded and sick), or with oblique red bands on a
white ground (when they are also used by able-bodied civilians, as
will most often be the case).

ARTICLE 16. — WOUNDED AND SICK: GENERAL PROTECTION

The wounded and sick, as well as the infirm, and expectant mothers,
shall be the object of particular protection and respect. :

As far as wmilitary considerations allow, each Party to the conflict
shall facilitate the steps taken to search for the killed and wounded, to
assist the shipwrecked and other persons exposed to grave danger, and to
protect them against pillage and ill-treatment.

PARAGRAPH 1. — PROTECTION AND RESPECT
1. General principles

“ Protection and respect ” is the time-honoured formula used in
the First Geneva Convention %, and appearing in the other three
Conventions. Itsimportance and the fact that it also occurs in several
other places in the Fourth Convention 3 make it desirable to say a
few words here about its origin.

The 1864 Convention confined itself to stating the principle in all
its simplicity, but at the same time in all its strength, without develop-
ing its meaning in any way: “ Wounded or sick combatants, to
whatever nation they may belong, shall be collected and cared for *.

At the time of the first revision in 1906 the idea of respect for the
wounded—implicit until then—was expressly added. At the second
revision, in 1929, the formula was further extended by speaking of
protection and humanity.

The idea of “ neutralization ”, characteristic in the 1864 text of
the immunity enjoyed by ambulances, medical personnel and, by
implication, the wounded themselves, was dropped in 1906. This idea
certainly made it clear enough that a combatant ceased to be an enemy

1 See p. 640. .

2 See First Geneva Convention of 1949, Article 12, para. 1, which cor-
responds to this provision.

3 See Articles 18, 20, 21 and 27.
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once he was wounded and therefore unable to fight, and that the
medical personnel were outside the conflict ; but it did not correspond
to reality, as the term “ neutrallty refers in international law to
people who do not take part in a conflict. In place of this unsuitable
form of wording, it was thought preferable to substitute the notion
of respect and protection in all circumstances. The word “ respect ”
(respecter) means according to the Dictionary of the French Academy,
“to spare, not to attack ” (épargner, ne point attaquer), whereas
“protect” (protéger) means “to come to someone’s defence, to give
help and support ”. These words make it unlawful to kill, ill-treat or in
any way injure an unarmed enemy, while at the same time they
impose an obhgatlon to come to his aid and give him any care of
“which he stands in need.

These rules are even more essential when the wounded or sick
person is a civilian, i.e. a person who, by definition, takes no part in
the hostilities.

This leads loglcally to the provisions concerning the search for
wounded and sick (Article 16, para. 2.), evacuation (Article 17), the
protection of civilian hospitals and their staff (Articles 18 to 20),
medical transport (Articles 21 and 22) and the consignment of medical
supplies and equipment (Article 23). Articles 38 (2), 56 and 59 in
Part III are also based on them.

2. Scope of the obligation

The obligation to protect and respect the wounded and sick, the
infirm and expectant mothers is general and absolute in character.
It applies to all Parties to the conflict, to all members of armed forces,
combatant or non-combatant, as well as to persons who are placed in
the same category by Article 4 of the Third Geneva Convention. It is
an obligation which admits of no derogation and applies to wounded
and sick civilians wherever they may be.

The authors of the Convention have not defined what is meant
by a “ wounded or sick ” civilian nor has there been any attempt to
determine the degree of severity of a wound or the sickness entitling
the wounded or sick person to respect. Any definition would neces-
sarily be restrictive in character and would thereby open the door to
every kind of misinterpretation and abuse. The meaning of the words
“ wounded and sick ” is a matter of common sense and good faith.

In addition to the wounded and sick the Diplomatic Conference
mentions the infirm and also expectant mothers, as those persons are
in a state of weakness which demands special consideration. Their
being placed on the same footing as the wounded and sick is fully
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justified by the fact that they belong to categories of the population
which do not take part in hostilities.

It should be emphasized once again in connection with this
paragraph, that the special respect due to wounded, sick and infirm
persons and expectant mothers cannot be considered under any
circumstances or in any manner whatsoever to free the belligerents
from their obligation to give the civilian population as a whole the
respect and protection to which they are entitled. The special protec-
tion given to these special categories is not instead of, but in addition
to the protection given generally.

PARAGRAPH 2. — SEARCH AND PROTECTION
1. Search

A. Practical measures. — Each Party to the conflict must facilitate
steps taken to search for and bring in the killed and wounded. That
is a measure for which the First Geneva Convention has made provision
since 1864, and experience in two world wars has shown the necessity
of applying it to the case of civilians who in modern wars may be
struck down in the same way as members of the armed forces?.

The provision applies in particular to the actual theatre of opera-
tions and the most frequent and most important instance is when an
army is retreating before an enemy offensive. The victorious forces
must search the terrain without delay for the wounded and for the dead.
They must all be brought to a safe place. Even human remains must
be collected with the utmost care. Apart from moral considerations,
the interest of the next-of-kin of the deceased demands that the legal
consequences of disappearances without the issue of a death certificate
should be avoided as far as possible. ' '

In carrying out these various tasks close co-operation must
undoubtedly be established between the medical personnel of the
armed forces and the relief organizations respon51ble for searching for,
collectmg and bringing in civilian casualties. It is true that saving
civilians is the resp0n51b111ty of the civilian authorities rather than
of the military. That is why the Wordmg of Article 16 (“ each Party
to the conflict shall facilitate the steps ” . . .) is slightly different from
the corresponding Article in the First Geneva Convention (“ Parties
to the conflict shall, without delay. . . take all possible measures. .."”).
- In actual practice, however, when it is necessary to search devasta.ted

1 The correspondmg _provision dea].mg with the search for wourided and
sick of the armed forces is in Article 15, para. 1, of the First Geneva Conven-
tion of 1949,
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areas, the military and civilian bodies will usually carry out a joint
relief operation covering all war casualties, civilians and members of
the armed forces, friends and enemies. This is the only attitude to
adopt in work of this description which consists, in short, not in helping
soldiers on the one hand and civilians on the other, but simply in
assisting human beings plunged into suffering by a common destiny—
human beings among whom all distinctions have been wiped out by
suffering. That is the fundamental principle of humanity in virtue
of which the Convention, as will be seen later!, authorizes civilian
hospitals to give shelter to military wounded and sick ; and it is in
virtue of the same principle that the First Convention (Article 22(5))
allows the Army Medical Service to extend its humanitarian work to
wounded and sick civilians. The two Conventions thus overlap,
which shows clearly that in both of them the human aspect takes
precedence over the distinction normally drawn between civilians
and members of the armed forces.

The same rules apply to civilian casualties resulting from naval
action. The Parties to the conflict should, in such cases, facilitate
the steps taken to bring help to the shipwrecked, pick them up, take
“them on board, tend them and send them to a port. This provision
is complementary to Article 18 of the Second Convention, which deals
with the search for service casualties of a naval engagement, as the
counterpart of Article 15 of the First Convention. Furthermore, the
Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea (Article 35 (4))
makes detailed provision for the Naval Medical Services to give
attention to wounded, sick and shipwrecked civilians as part of its
humanitarian work.

In addition to the killed, wounded and shipwrecked the Article
mentions “ other persons exposed to grave danger ”, in a general
clause ensuring that the list is not in any way restrictive. It covers
any civilians who while not being either wounded or shipwrecked
are exposed to some grave danger as a result of military operations.
A vparticular case which the Conference had in mind was civilians
trapped in air-raid shelters.

B. Reservation. — The obligation under paragraph 2 is not absolute.
Indeed, the provision begins with a reservation (in regard to military
considerations) which is not contained in the corresponding articles
of the First and Second Geneva Conventions. The difference is more
_apparent than real, however, as the search for casunalties is undertaken

1 See below, p. 155.
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by the Army or Navy Medical Services, which are bound to take

military requirements into account. Under the Fourth Convention
the service responsible for searching for wounded and dead is placed
not under the control of military commanders, but under that of the
civilian authorities ; it is obvious that the latter could not send relief
teams into the battle area without taking into account the essential
military requirements. Consequently, the Diplomatic Conference
rejected various proposals that the reservation should be omitted?.

2. Protection

As has just been mentioned, it will not always be possible to
evacuate civilian wounded at once, and it will be necessary to protect
them in the meantime against pillage and ill-treatment and also to
prevent the dead from being robbed. Pillage is certainly prohibited
. under Article 33, paragraph 2, of the Convention, which repeats a
similar provision in the Hague Regulations of 1907 ; but in Article 33
the prohibition refers to the pillaging of towns and whole areas as
well as individual cases, and the fact that it is in Part III restricts its
scope to protected persons in the sense of Article 4 of the Convention.

The present paragraph requires belligerents to facilitate steps
taken to prevent any act of pillage either by civilians or by members
of the armed forces, whatever their nationality 2.

The presence of hordes of pillagers, formerly called the “ hyenas
of the battlefield ” may not be so common today but the possessions
of the wounded and dead may well excite the greed of unscrupulous
soldiers or civilians and incite them to pillage. Such acts are odious
and must be prevented.

ARTICLE 17, — EVACUATION

The Parties to the conflict shall endeavour to conclude local agreements
for the removal from besieged or encircled areas, of wounded, sick, infirm,
and aged persons, children and maternity cases, and for the passage of
mainisters of all veligions, medical personnel and medical equipment on
their way to such areas.

1 See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 11-B,
p. 392,

2 Most penal codes, both civil and military, already provide for the punish-
ment of pillage on the field of battle. For countries where this is not yet the
case, see Article 146.
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GENERAL BACKGROUND

© The idea behind this Article has been the subject of resolutions
at several International Red Cross Conferences!. During the Second
World War certain localities or zones held out against siege for months
or even for years, and in several cases delegates of the International
Committee of the Red Cross had been able to enter such areas to
carry out their humanitarian work, rendering useful service. In
1947 the Conference of Government Experts suggested that civilians
should be given the benefit of the experience thus gained ; this sug-
gestion was adopted by the Diplomatic Conference of 1949 at the
instance of the International Committee.

1. Besieged or encircled areas

The words “ besieged or encircled areas ” must be understood to
mean not only an open piece of country or some other more or less
extended area occupied by an encircled army, but also a town or fort-
ress offering resistance on all sides to a besieging force.

The definition can even be extended to cover vast territories, to

a whole region containing several towns or villages, except in so far
as the encircled belligerent has the necessary hospitals and equipment
within the encircled area to ensure that the wounded, sick, and other
civilians in question are properly looked after.
- The provision also applies to the case of an island or beach-head
encircled by enemy naval forces. If circumstances so required, the
civilians could be evacuated by sea, as envisaged by the Second
Geneva Convention 2

. 2. Evacuation

A. Beneficiaries.—The Convention mentions wounded, sick, infirm
and aged persons, children and maternity cases, the same categories
in fact, as those listed in the preceding Articles. They are included
for the same reasons. '

Unlike Article 14 (Hospital and Safety Zones), the present Article
does not fix an age limit up to which children are to be evacuated.
The belligerents concerned are free to come to an agreement on the

! See in particular Resolution IX of the Hague Conference of 1928 and
Resolution XXIV of the Brussels Conference of 1930 ; also.Article 15, para. 3,
of the First Geneva Convention of 1949,

2 See Article 18, para. 2, of that Convention.



ARTICLE 17 ‘ 139

subject ; the upper limit of 15 years of age, which applies to admission
to a safety zone, seems reasonable and would appear to merit adoption
in the present instance.

The term “ aged persons ” is used in the same sense as in Article 14;
here again the criterion is unfitness to take part in military operations.

B. Local agreements.— The words “The Parties to the conflict shall
endeavour ” show that under the Convention evacuation is not com-
pulsory ; belligerents should nevertheless regard this provision as a
very strong recommendation to arrange for evacuation whenever it
is in the interest of the civilian populatlon and the military situation
makes it possible.

It is conceivable that the commander of a besieged pla.ce would
always be in favour of evacuating people whose presence is a burden
to him. The same cannot be said, however, of the besieging forces,
who may be tempted to oppose evacuation in order to avoid relieving
the besieged forces of their supply difficulties and with the idea of
inducing them to capitulate sooner. It is therefore to the besieger
that the present urgent recommendation is addressed. As sieges
generally last some time, during which a suitable moment for negotia-
tion can be found, it will not be easy to maintain that “ circumstances ”
have never permitted the adoption of this measure.

C. Procedure.— The method of evacuation should be arranged by
means of local agreements concluded between the belligerents con-
cerned. They should deal with such points as the number of people
to be evacuated, the beginning and duration of the truce, the means
of transport and the route to be taken. Since the measures adopted
will often have to be improvised on the spot, at a moment when
conditions are favourable and there is no time to lose, it is essential
that - negotiations should take place through the most rapid and
direct channels. Area commanders, and even officers commanding
small units, should therefore be authorized to propose a short truce
to allow for evacuation to begin.

When it is desired to prepare a large-scale evacuation—that of a
whole area, for example—the conclusion of an agreement will often
be made easier by having recourse to the good offices of a mneutral
State (such as the Protecting Power) or to those of a suitable humani-
tarian organization (such as the International Committee of the Red
Cross), in the same way as the Convention provides in connection
with the establishment of hospital and safety zones ! and neutralized

1 See above, p. 119.
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zones!, Such an intermediary may take the initiative in proposing
to the parties that a besieged or encircled area should be evacuated,
taking part not only in the negotiations but also in the practical
execution of the agreements, and even going so far as to organize and
carry out the whole operation.

It must again be emphasized that his consent to the evacuation
of part of the civilian population cannot, under any circumstances,
release the besieger from his other obligations under the Convention,
both towards the people evacuated and towards those left behind.
Evacuation is a measure adopted in the interests of the population
which must not, therefore, be left without protection: civilians who
go on living in the area will continue to be entitled to the protection
of the Convention.

3. Ministers of religion and medical
" personnel and equipment

The commander of a besieged place may request permission to
evacuate his wounded and sick and the weaker categories of the
civilian population, or he may ask the besieger to allow free passage
for medical personnel and equipment. He may conceivably make
both requests, however. The Convention does not treat them as
alternatives. As for ministers of religion, the most elementary senti-
ments of humanity and respect for the individual demand that they
should always be allowed free access when their presence is required,
in order that they may bring the consolations of religion to all who
require them, whether wounded or fit.

The nationality of the medical and religious personnel in question
is not specified. The besieging Power must either permit the passage
between the lines of enemy personnel of the same nationality as the
persons requiring attention, or, if such personnel are not available or
other circumstances make it more desirable, send members of his own
personnel into the besieged place, a practice in complete conformity
with the general principles of the Convention. The status of the
besieger’s personnel, where these are sent, and the conditions of their
stay, may be specified in the arrangement concluded.

We may mention in conclusion that in the First Geneva Conven-
tion of 1949, Article 15, paragraph 3, provision is made for very
similar measures in favour of wounded and sick of the armed forces
in an encircled area. By applying the two Conventions simultane-

! See above, p. 128.
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ously it would be perfectly possible to include both civilians and
military wounded and sick, as well as infirm and aged persons, children
and maternity cases, in one and the same evacuation operation. In
the same way, free access could be granted to religious personnel to
cater for the needs of both the civilian population and members of
the armed forces.

ARTICLE 18. — PROTECTION OF CIVILIAN HOSPITALS

Civilian hospitals ovganized to give care to the wounded and sick, the
infirm and maternity cases, may in no circumstances be the object of
attack, but shall at all times be respected and protected by the Parties to
the conflict.

States which are Parties to a conflict shall provide all civilian hos-
pitals with cervtificates showing that they are civilian hospitals and that
the buildings which they occupy ave not used for any purpose which
would deprive these hospitals of protection in accordance with Avticle 19.

Civilian hospitals shall be marked by means of the emblem provided
for in Article 38 of the Geneva Convention for the Ameliovation of the
Condition of the Wounded and Sick tn Armed Forces in the Field of
August 12, 1949, but only if so authovized by the State.

The Parties to the conflict shall, in so far as military consideration
permit, take the necessary steps to make the distinctive emblems indicating
civilian hospitals clearly visible to the enemy land, air and naval forces
in order to obviate the possibility of any hostile action.

In view of the dangers to which hospitals may be exposed by being
close to military objectives, it is recommended that such hospitals be
situated as far as possible from such objectives.

GENERAL BACKGROUND

Article 27 of the Hague Regulations deals briefly with the pro-
tection of hospitals, together with that of buildings dedicated to
religion, art, science and charitable purposes. It stipulates that their
presence is to be indicated by distinctive and visible signs, but it does
not say what the signs are to be. Article 5 of the Ninth Hague Con-
vention provides that “ hospitals and places where the sick or wounded
are collected ” are to be protected and indicated by  visible signs
which shall consist of large, stiff rectangular panels, divided diagonally
into two coloured triangular portions, the upper portion black, the
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lower portion white ”. Here then the special sign is exactly defined ;
but the Ninth Hague Convention dealt only with bombardment by
naval forces.

In view of the inadequacy of these provisions, efforts were made
from the time of the First World War onwards, to extend to civilian
hospitals the protection to which military hospitals had been entitled
since 1864.

Certain States militarized their civilian hospitals in order to bring
them within the scope of the Geneva Convention. That meant placing
them under military control, military management and military
discipline. If the validity of this method was to be recognized by the
enemy, however, the hospitals so militarized would have to be really
used, at least in part, for wounded and sick of the armed forces. A
provision stating that civilian hospitals would be placed under military
control in case of war would not entitle them ¢pso facfo to the pro-
tection of the Convention. It would be necessary for a hospital to
fulfil the two conditions mentioned before it could claim an unquestion-
able right to protection under the Convention and obtain the military
authorities’ permission to fly a white flag with a red cross.

Towards the end of the Second World War, certain belligerents,
including Germany and Italy, marked their civilian hospitals with a red
square in the centre of a white circle. That emblem was recognized by
the adverse Powers. The Ceylon authorities took a similar step, marking
their civilian hospitals with an emblem consisting of a red square placed
in the centre of a white one and covering one ninth of its areal.

Although those three systems were of some service they were
still no more than palliatives or makeshift solutions; it was still
necessary to seek a general solution which would provide civilian
hospitals with effective protection based on the provisions of a Con-
vention of universal scope. The Preliminary Conference of the Na-
tional Red Cross Societies, to which the International Committee had
submitted the question in 1946, considered that civilian hospitals
should be empowered to use the emblem of the Geneva Convention
and discountenanced the idea of creating a new emblem?

The following year the Conference of Government Experts was
of the opinion that the Geneva Convention should confine itself to its
traditional sphere and relate only to the armed forces, and suggested
that the, principles of that Convention could be extended to civilian

1 See Report of the Inteynational Committee of the Red Cross on its activities
during the Second Wovid War, Vol. I, p. 708,

2 See Report on the Work of the Preliminary Confevemce of National Red
Cross Societies for the Study of the Conventions and of various Problems velative
to the Red Cross, Geneva, 1947, p. 64.
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wounded and sick by the insertion of special Articles on the subject
in the draft Convention for the general protection of civilians. The
experts agreed with the Preliminary Conference of National Red Cross
Societies that civilian hospitals should enjoy special protection, on
condition that they were recognized as such by the State and were
able permanently to care for wounded and sick civilians. Both the
Experts and the Preliminary Conference advocated that the hospitals
should use the red cross emblem?, subject to the consent of the
military authorities.

The provisions which the International Committee of the Red
Cross proposed to the XVIIth International Red Cross Conference
in 1948, were very largely based on the ideas put forward by the Ex-
perts, and the Conference adopted them without any change of
importance. The statement of the characteristics which a civilian
hospital must have was retained, and the marking of civilian hospitals
with the red cross was made conditional upon the joint authorization
of the State and the National Red Cross Society?2

The Diplomatic Conference of 1949, to which the draft Convention
was referred for final decision, was unanimous in recognizing the
necessity for giving civilian hospitals better protection and of provid-
ing for the poss1b111ty of markmg them. The discussions showed that
wide differences of view existed in regard to the definition of civilian
hospitals and the conditions on which their marking should depend.
As we shall see, the wording finally adopted has all the characteristics
of a compromise text.

PARAGRAPH 1 — DEFINITION AND PROTECTION

1. Purpose

A. General principles. — The main purpose of Article 18 is to protect
civilian hospitals ; by that very fact it protects also the wounded,
sick, infirm and maternity cases under treatment in those hospitals.
This list, which is exhaustive subject to the provision in Article 19,
paragraph 2, does not give a precise definition of a civilian hospital.

The text recommended by the XVIIth International Red Cross
Conference spoke of civilian hospitals recognized as such by the State

1 See Report on the Work of the Confevence of Government Experis for the
Study of the Conventions for the Prvolection of War Victims, Geneva, 1947,
Pp- 69 sqq.

* See XVIIth International Red Cross Confevence : Revised and New Draft
Conventions for the Protection of War Victims, Geneva, 1948, p. 120.
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and able to give treatment on a permanent basis. That definition is
clearer ; it lays down two restrictive conditions in regard to civilian
hospitals : viz. official recognition and the ability to give care to the
sick on a permanent basis. Since agreement could not be reached,
however, the Conference instructed an ad hoc Working Party to study
the Article. After overcoming many difficulties the Working Party
succeeded in finding a wording acceptable to all. It was primarily the
fear of jeopardizing this delicately balanced and hardly won com-
promise which led the plenary assembly to adopt this definition of
civilian hospitals without objection.

Careful examination will nevertheless bring out the points of value
in the definition of civilian hospitals in Article 18, and show that it
expresses the intentions of the Diplomatic Conference and is in accord-
ance with the spirit and general arrangement of the Conventions.

In the first place the list of categories in paragraph 1 is not cumul-
ative. It is not necessary, therefore, for a civilian hospital to be able
to treat all categories in the list, in order to meet the requirements laid
down in Article 18. It will suffice if the hospital devotes itself to one
category only, as in the case of maternity hospitals.

A civilian hospital must have the staff (including administrative
staff) and the equipment required to fulfil its purpose. It must be
organized to give hospital care. That is the essential point. It is not
necessary for the hospital to function permanently as a hospital. The
Diplomatic Conference considered that establishments converted into
auxiliary hospitals as an emergency measure consequent upon the
events of war, should not be excluded from the protection of the
Convention !, as such hospitals are very often established in the
combat area itself, and their need for protection is thus all the greater.
The deciding factor is, as has just been mentioned, that it must be
effectively possible to give hospital treatment and care, and that
necessarily implies a modicum of organization.

The capacity of the establishment cannot be used as a criterion for
deciding whether or not it is a civilian hospital. There is no mention
of size in Article 18, and the preliminary discussions show that the
point was deliberately omitted. It is possible, however, that in their
national laws for applying the Convention, States may adopt size as a
criterion and make recognition by the State depend on the number of
beds. Twenty beds, the lower limit suggested by the Government
Experts, would appear to be reasonable.

Civilian hospitals are entitled to protection under the Convention,

(

! See Final Recovd of the Diplomatic Conference of Geneva of 1949, Vol. II-A,
pp. 701-703.
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whether they contain patients or not. That follows from the wording.
of the clause, which merely mentions the fact that they must be
organized and lists the categories of people who are to receive treat-
ment there. One thing is quite clear, however, and it is of great
importance : if a hospital is to enjoy special protection under the
Convention, it may under no circumstances be used for non-medical
purposes. If a school has been converted into an emergency hospital,
for instance, classes may no longer be held in it, even if there are
periods when it contains no wounded or sick.

Finally, it should be noted that Article 18 does not in any way
depend on the legal status of the hospitals under the law of the country
concerned. Private hospitals and State or municipal hospitals are alike
entitled to special protection under the Convention, provided they
satisfy the conditions laid down.

B. Application.—In the case of establishments where medical
attention is given, whatever they are called—hospitals, clinics,
sanatoria, health centres, ophthalmic, psychiatric or child clinics
—there can be no doubt that they are hospitals within the meaning
of Article 18 and it is unnecessary to labour the point.

The problem becomes more complicated in the case of establish-~
ments intended for persons whose state of health demands attention
although they cannot be said to be sick: for example, homes for
children, infants or the old, preventive sanatoria, invalid hostels,
hydropathics, etc.

Of course, the Convention nowhere contains a definition of a sick
or infirm person. Nevertheless it should be possible, on the basis
of general principles and the end in view, to determine the scope
of the Article in such a way as to decide on a suitable dividing line
permitting the exclusion of establishments not fulfilling true hospital
functions.

Institutions for the old are not of the nature of civilian hospitals.
They are intended to enable old and lonely people to live without
having to bother about their accommodation and subsistence, but
~are not designed to provide hospital treatment for the inmates ; they
could be likened to pemsions or homes rather than to hospitals. To
class them as hospitals would be contrary to what is understood by the
word. For this reason institutions for the old cannot be regarded as
covered by Article 18.

On the other hand, those establishments whose sole end is the care
of the sick, infirm, old people or old people suffering from incurable
diseases, could be classified as civilian hospitals within the meaning of
Article 18.
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As for homes intended solely for the care of infirm persons, for
instance homes for the blind or the deaf and dumb, they should
qualify for inclusion in the civilian hospital category as defined in
Article 18, provided that the inmates are receiving care.

Invalids are not included in the list contained in Article 18.
However, establishments where they are treated can be considered
civilian hospitals, for invalids are also wounded or sick so long as their
state of health requires hospital treatment. Article 18, however, does
not cover establishments intended solely to receive invalids whose
state of health does not necessitate hospital treatment.

Homes for infants and children, like institutions for the aged,
house the weak to whom care is given but whose health is not im-
paired. For that reason they cannot be classed as civilian hospitals.

It seems reasonable to class preventive sanatoria, in most instances
at least, with sanatoria and hospitals. The distinction between
sanatoria and preventive sanatoria will often be difficult to establish.
Of course, if their name only is considered, preventive sanatoria do not
in principle receive persons actually suffering from a disease, but only
persons predisposed to that disease ; however, in so far as these estab-
lishments are organized in much the same way as civilian hospitals
and the persons accepted there are subject to medical discipline and
are given preventive care, it would seem justified to treat them as
civilian hospitals. It may be added that preventive sanatoria fre-
quently accommodate persons already ill, if only slightly, and
the name “ preventive sanatorium ” is, in many cases, merely a
euphemism.

The great majority of hydropathics, on the other hand, are not
frequented solely by the ailing and infirm, but also—for the most
varied reasons—by persons in good health or at least by persons who
are not ill in the proper sense of the word. Moreover, persons who
frequent these establishments live in hotels or boarding-houses for the
greater part of the time and are not subject to medical supervision
outside the hydropathic itself ; they are therefore not hospital patients.
Hence it may be concluded, in general, that hydropathics are not
covered by Article 18. There may conceivably occur cases, however,
where a hydropathic is organized on the lines of a civilian hospital and
that the persons using it are sick in the proper sense of the word. In
that case it could be classed as a civilian hospital.

- In view of the great variety of cases which may arise, it is difficult
to give a priori a general definition of the civilian hospitals referred to
in Article 18. It would therefore be very desirable for the measures of
application in each country to specify as precisely as possible the con-
ditions for recognition of an establishment as a civilian hospital..



ARTICLE 18 147

If several types of institution have been omitted from this study of
establishments which may be classed as civilian hospitals as defined by
the Convention, that does not mean that they do not benefit from
protection by virtue of other provisions of the law of nations. Thus
it is certain that several of the establishments mentioned above, but
which it was decided could not be included, are devoted to charitable
purposes and may therefore claim protection under the articles of the
Hague Regulations quoted above!. Furthermore, while it may be
wondered whether these establishments are entitled to protection as
such, it should be noted that the persons housed therein are all pro-
tected persons, since they have taken no part or nc longer take part
in the fighting (children, women, old people, wounded and sick).

2. Respect and protection

After defining what the object of the protection is, paragraph 1
goes on to say against what the protection is given. The provision
gives two indications: the first, negative in character, states that
hospitals may not be the object of attacks; the second, in positive
form, lays certain duties on the belligerents.

The idea contained in the words ““ may not be the object of attack
is implicit in the idea of “ respecting ”. It was deliberately emphasized
in the same way in the corresponding provision of the First Geneva
Convention, and it can only be assumed that the authors of the provi-
sion had in mind the increasing scale of bombing from the air2 The
prohibition in paragraph 1 obviously refers primarily to attacks
deliberately directed against hospitals. Under war conditions, however,
such an intention is infrequent and in any case difficult to prove. The
prohibition must therefore be regarded as wider in its significance ;
some light may be thrown on this by the use of the term “ respect ” and
by the absolute quality of the obligations expressed in paragraph 1
(“in no circumstances ” and “at all times ”); the belligerents are
under a general obligation to do everythmg possible to spare hospitals.
That is the essential point.

Understood in that way, as it should be, the prohibition of attacks
on hospitals will have very definite consequences because of the condi-
tions in which most of them have to work today. They are very often
situated either close to or inside towns which may also contain military
objectives. When attacking such objectives, the attacking force is

1 Seeabove, p. 141.

2 See Commentary I, page 196. See also Report on the Work of the Confereme
of Government Experts, Geneva, 1947, pp. 23-24.
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bound under paragraph 1 to take special precautions to spare hospitals
as far as is humanly possible. That is a reasonable corollary to the
precautions which the State to which the hospital belongs must itself
take by siting them as far as possible from any military objectives,
as recommended in the last paragraph of Article 181 '

If a hospital, by and large, fulfils this requirement-—which is no
more than a recommendation—direct hits on it by an attacking force
which has not taken such precautions during operations against a
military objective might with justice be regarded as a violation of
paragraph 1.

Furthermore, under certain circumstances (during an attack by
air-borne troops, for example), a point close to a hospital may suddenly
become a military objective, without there being any practical
possibility of transporting the sick and equipment to a sufficient
distance. The general obligation to spare hospitals requires, even in
such cases, that the two belligerents should take precautions to ensure
that hospitals should suffer as little as possible from the attacks and
from hostilities in general.

After this negative statement of principle, there follows the now
conventional positive form of wording, prescribing that the Parties
shall at all times respect and protect civilian hospitals. While the word
“respect ¥ expresses positively the idea behind the prohibition of
attack, the word “ protect” strengthens that idea by making it
obligatory to ensure that respect and impose it on others. Like the
prohibition of attack, the obligation to respect and protect is absolute
and universal. However, civilian hospitals in occupied territory
are subject to requisition within the limits set forth in Article 57
of the Convention.

PARAGRAPH 2. — OFFICIAL RECOGNITION

Only recognized establishments may avail themselves of the
emblem with a view to obtaining protection. This recognition is
expressed in an official document testifying that they are civilian
hospitals ; that goes without saying. The text adds, however, that this
document must show that the buildings are not used for any purpose
which would deprive these hospitals of protection under the terms of
Article 18. This second condition, added by the Diplomatic Con-
ference, is open to criticism. Indeed such an assurance would only have
very dubious value, for it is impossible for a State at the beginning

! See in this connection : Les Conventions de Genéve et la Guerve adrienne,
par R.-J. WiLHELM, Revue internationale de la Croix-Rouge, janvier 1952, p. 30.
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of a war or even—and this would more often be the case—during
peace time, to give a cogent undertaking that in the future a hospital
would in fact refrain from acts harmful to the enemy. All that may
reasonably be done is to declare that the hospital at the time of issue
of the document is intended strictly for humanitarian tasks and con-
tains nothing which might serve military ends.

Recognition should take the form in the first place of a legal in-
strument drawn up by the State concerned. The authority responsible
for issuing certificates of recognition is not specified. States are there~
fore free to designate it themselves and may delegate their functions
to the National Red Cross Society. There is nothing in the Convention

- against such a delegation of functions. The possibility was even

expressly mentioned in the course of the discussions at the Diplomatic
Conference®. :

The belligerents have the duty (and not merely the right) to issue
the certificate of recognition. This provision is mandatory : whenever
a hospital fulfils the conditions laid down in the first paragraph, it has
a right to official recognition. Recognition means that the State
recognizing assumes responsibilities towards the hospital, which are
not affected by the fact that the State may have delegated its
powers of recognition to an organization which is not part of the
State administration. The State continues to be responsible towards
any contracting Powers for the consequences of -any abuse com-
mitted by the organization in which this administrative function
has been vested.

PARAGRAPH 3. — MARKING

1. Authorization by the State

Civilian hospitals may be marked by means of the red cross
emblem defined in Article 38 of the First Geneva Convention of 1949,
namely the heraldic emblem of the red cross on a white ground (red
crescent, red lion and sun)2

The general rule that “ civilian hospitals shall be marked . . .” is
nevertheless subject to State authorization and this is optional. It
follows therefrom that while marking of civilian hospitals is obligatory
in principle, its application depends on authorization by the State.

1 See Final Recovd of the Diplomatic Confevence of Geneva of 1949, Vol. I1-B,
p. 469.

2 See Commentavy on the Gemeva Convention for the Ameliovation of the
Condition of the Wounded and Sick in Avrmed Forces in the Field, Geneva, 1952,
pp. 330 £
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The marking of civilian hospitals is then a different matter from
their recognition. It does not necessarily follow upon recognition.
Whereas all civilian hospitals marked with the protective emblem .
must necessarily have been officially recognized, all recognized
civilian hospitals may not necessarily be marked. Of course, in
practice official recognition is most often accompanied by authority
to display the distinctive sign. It is also possible, however, for a
belligerent to authorize certain hospital establishments, because of
their situation or importance, to be marked with the protective
emblem whilst refusing this right to other hospitals, also recognized,
when, for one reason or another, such marking is considered in-
opportune. It may so happen, for instance, that the State wishes
to confine this marking to the large civilian hospitals and in this
respect lays down the standards of application.

This system, which leaves discretionary power to the State,
reveals clearly the anxiety of the Diplomatic Conference which,
alive to the risks attendant upon any extension of the use of the
emblem, preferred to proceed with caution by making the author-
ization of the emblem optional. The Diplomatic Conference made
the marking dependent on State authorization, thus enabling the
Powers to wield this authority according to circumstances and
experience gained : it will be widely applied if results are good in
- practice, whereas its use will be limited if experience shows that ex-
tended use of the red cross results in abuses harmful to its prestige
and, consequently, to the cause of those whom it is designed to protect.
Thus States conscious of their responsibility will be able to regulate
what is done in this matter.

This provision does not, any more than the previous paragraph,
specify the body which is to give permission for marking ; it merely
says that the authority to do so is vested'in the State. The provision
thus possesses all the necessary flexibility and it will be for internal
legislation to determine the responsible body.

The system of joint authorization by the State and the National
Red Cross Society adopted at Stockholm was not accepted by
the Conference, nor was the condition of military consent, as pro-
vided for in the Government Experts’ draft and which certain dele-
gations to the Diplomatic Conference would have liked to see rein-
serted.

However, nothing in the present wording prevents States delega-
ting their powers in this matter to the military authorities, to the
National Red Cross or to any other qualified body. What is impor-
tant is that the responsibility of the State is clearly established by the
Convention.
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The marking of civilian hospitals is intended essentially for time
of war; it is then that it takes on its real importance. However,
the rule may be made more flexible in application, in order to ensure
that practical considerations are taken into account so that the
marking will be completely effective. There is in fact no reason
why a State, which is obliged to consider every possibility, should not
be able to mark its civilian hospitals in peace time.

As for the choice of the best time to carry out the marking, it is
advisable to leave the Governments concerned a wide discretionary
power. In particular, a State would appear to be justified in using
the sign for its hospitals in peace time when circumstances are such
that war may be considered imminent and when other preparatory
measures are being taken against the possibility of a conflict (prepara-
tions for mobilisation, partial mobilisation, general mobilisation, etc.).
However, it would seem preferable in this case to confine action to
putting up fixed signs requiring a certain amount of work and time
(painted signs for instance on roofs).

The unnecessary and inordinate use of the red cross in peace time
on buildings not belonging to the Red Cross Society may create
confusion in people’s minds®. It would not affect only the Society
in question, whose premises might be confused with other buildings
similarly marked, but would impair the prestige and symbolic force
of the emblem.

~

2. Supervision

It seems essential that the body entrusted under the national
laws with the issue of certificates and the granting of authorization
to mark the hospitals by means of the red cross emblem, should also
be given the necessary powers of supervision. It is important that all
establishments recognized by the State should be subject to continuous
and strict supervision. It is even absolutely necessary in the case of
hospitals granted the right to display the emblem. This strict super-
vision is the inevitable consequence of extending the use of the red
cross emblem, which would otherwise run the risk of being misused
and therefore of losing its high significance and its authority. For
that reason, the right of a civilian hospital to fly the flag should always
be accompanied by the obligation to submit to supervision.

1 To avoid any confusion, it will be in the interest of the National Society
to display its name distinctly together with the emblem on its premises and

property.
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PARAGRAPH 4. — VISIBILITY OF THE MARKING

The protective emblem is of practical value only in so far as it is
recognizable. For that reason, the Convention recommends that the
Parties to the conflict should make the distinctive emblem indicating
civilian hospitals clearly visible to the enemy land, air and naval
forces.

The emblems should be large enough to be recognized from a
distance, particularly by high-flying planes, and from all directions.

Experiments carried out by one Government at the request of
the International Committee of the Red Cross have shown, for example,
that a red cross on a white ground five metres square, placed on a roof,
is scarcely recognizable from altitude of more than 8000 feetl.

For the emblem to be visible from a distance and from all sides,

use may be made of rigid panels placed in different planes (horizontal,
vertical, oblique), or large red crosses on a white ground painted on the
roof and walls or marked out on the ground with suitable material.
It is naturally desirable that civilian hospitals should be marked
at night, for instance by lines of lights to outline the red crosses.
However, the military command is most unlikely to give its consent,
total blackout belng the most effective practical means of safeguarding
an area from air attack. If civilian hospitals whose position had been
spotted during the day were lighted up at night, enemy aircraft
would be provided with useful landmarks. Lighting of civilian
hosp"itals might, however, conceivably be used only where an attack
is being made on a military objective. As will be noted in the following
paragraph, the safety of civilian hospitals is best ensured by siting
them well away from military objectives.
. The danger that marking may facilitate the enemy’s operations
exists not only at night but also during the day, although to a lesser
degree. It is for this reason that the obligation to ensure perect
visibility of the protective emblem is subject to military requirements,
as by the terms of the similar provision in Article 42, paragraph 4,
of the First Geneva Convention. This reservation is justified, for the
marking of a hospital may, for one reason or another, assist the enemy
forces.

PARAGRAPH 5. — DISTANCE FROM MILITARY OBJECTIVES

This provision recommends that the responsible authorities should
ensure that hospitals are, as far as possible, situated at a distance

1 See Revue Internationale de la Croix-Rouge, May 1936, p. 409 (inset).
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from military objectives. The provision was obviously intended to
cover the possibility of bombing from the air and to ensure that
civilian hospitals should be protected against stray bombs. In the
First Geneva Convention medical units of the armed forces were
protected by the introduction of a similar clause (Article 19, paragraph
2). In neither clause is the term “military objective ¥ defined:
Attempts to define the term officially, independently of the Geneva
Conventions, have failed, although several Governments declared
before the Second World War that they subscribed to the definition
given in Article 24 of the Hague Rules of 1923.

It would nevertheless appear necessary, and of obvious 1mportance
from the humanitarian point of view, to arrive by international
agreement at some sort of definition of the term, since a whole series
of measures for the protection of civilians are based on its use.

Accordingly, the International Committee of the Red Cross has
made a proposal, a mere suggestion to that effect, with a view to the
re-affirmation of the rules of international law protectmg civilian
population as a Whole

The expression “ military objectives ” must undoubtedly be
understood in the strictest sense as a clearly defined point of actual
or potential military importance. Needless to say the civilian popula-
tion can never be regarded as a military objective. That truth is the
very basis of the whole law of war.

‘When studying paragraph 1 we saw the scope of the clause prohibit-

ing attacks on hospitals. The last paragraph shows clearly that wide
as that scope is, it is not intended to confer immunity on military
objectives situated close to a hospital or to restrict the right to attack
them as such. It is for that reason that the legal protection accorded
to military hospitals must be accompanied by practical measures to
ensure that they are situated as far as possible from military objectives
and to protect them from the accidental consequences of attacks on
such objectives. If that is not done the protection is very likely to be
. illusory, even if the hospitals are clearly marked.
It will no longer be possible to change the location of many civilian
- hospitals already in existence. That is why the provision is recom-
mendatory and not mandatory in character. In such cases the precau-
tionary measure will consist in seeing that no military objectives are
sited in the vicinity, and, if they are already there, that they are
removed if possible. Needless to say close co-operation between the.
responsible civilian and military authorities is highly desirable.
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ARTICLE 19. — DISCONTINUANCE OF PROTECTION OF HOSPITALS

The protection to which civilian hospitals ave entitled shall not cease
unless they are used to commit, outside their humanitarian duties, acts
hm’mful to the eneny. Protection may, however, cease only after due
warming has been given, nammg, wn all appropriate cases, a reasonable
time limit and after such warning has remained unheeded.

The fact that sick or wounded members of the armed forces ave nursed
in these hospitals or the presence of small arms and ammunition taken
from such combatants which have not yet been handed to the proper
service, shall not be considered to be acts harmful to the enemy.

PARAGRAPH 1. — CONDITIONS UNDER WHICH
PROTECTION IS DISCONTINUED

1. Basic condition — Acts harmful to the enemy

The immunity bestowed on civilian hospitals cannot be taken
away unless they are used to commit acts harmful to the enemy.
The wording adopted by the Diplomatic Conference was intended
to draw attention to the exceptional character of the provision and
to make it clear that protection could only be discontinued in this
one case.

Despite the efforts of the 1949 Conference?, it was not found possible
to produce a more concrete definition of the notion “acts harmful to
the enemy ” (in the French version : actes nuisibles a 1’ennemi), which
had already been used in the 1929 version of the First Geneva Conven-
tion. The idea was made clearer, however, by the insertion of the
phrase “ outside their humanitarian duties ”

Such harmful acts would, for example, include the use of a hospital
as a shelter for able-bodied combatants or fugitives, as an arms or
ammunition store, as a military observation post, or as a centre for
liaison with fighting troops. The sense will become still clearer when
paragraph 2, below is considered, which mentions two specific acts
which are not to be regarded as being harmful to the enemy. One
thing is certain. Civilian hospitals must observe, towards the enemy,
the neutrality which they claim for themselves and which is their
right under the Convention. Standing outside the struggle, they must
steadfastly refrain from any interference, direct or indirect, in military

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A,
Pp. 632 and 703 and Commentary, Vol. I, pp. 201 ff
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operations. An-act harmful to the enemy is not only to be condemned
for its treacherous nature, but also because the life and security of the
patients in a hospital may be very seriously affected by its conse-
quences. Furthermore, from a more general point of view, such acts
may lessen the protective value of the Convention in other cases.

It is possible for a humane act to be harmiful to the enemy or for
it to be wrongly interpreted as such by an enemy lacking in generosity.
Thus the presence or activities of a hospital might interfere with
tactical operations. By introducing the phrase “ outside their humani-
tarian duties ”, the Diplomatic Conference emphasized explicitly that
the accomplishment of a humanitarian duty can never under any
circumstances be described as an act harmful to the enemy.

2. Formal condition — Warning and time limit

The object of the second sentence in the paragraph is to reduce
- the severity of the rule laid down in the first. Safeguards had, in fact,
to be provided, in order to ensure the humane treatment of the patients
in the hospital, who could not, of course, be held responsible for any
unlawful acts committeed.

It is thus stipulated that protection may cease only after due warn-
ing has been given, naming, in all appropriate cases, a reasonable
time limit, and after such warning has remained unheeded.

The enemy will, therefore, warn the hospital to put an end to the
harmful acts and will fix a time limit, on the expiry of which he may
attack if the warning has not been heeded. The period of respite is not
specified. All that is said is that it must be reasonable. How is it to be
determined ? It will obviously vary according to the particular case.
One thing is certain however. It must be long enough to allow the
unlawful acts to be stopped or for the hospital patients to be removed
to a place of safety. The respite will also give the hospital an oppor-
tunity of replying to any unfounded accusation and clearing itself.

PARAGRAPH 2. — ACTS NOT CAUSING PROTECTION TO CEASE

Paragraph 2 gives two specific instances of circumstances which
do not deprive a civilian hospital of its right to protection, or, in
other words, which are not to be regarded as acts harmful to the
enemy. The first case quoted is that of sick or wounded members of
the armed forces being admitted to civilian hospitals. That cannot
affect the hospital’s right to immunity and protection. Civilian
hospitals are therefore authorised implicitly, under the Fourth
Geneva Convention, to take in sick and wounded members of the forces
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as well as civilians. This provision has a counterpart in Article 22 (5),
of the First Geneva Convention of 1949, which permits units and
establishments of the Army Medical Service to collect and treat
civilian wounded and sick, and also in the Second Geneva Convention,
Article 35 (4), which authorizes hospital ships and the sick-bays of
vessels to do the same. ;

This provision simply embodies the principle that, when it is a
matter of relief, all wounded and sick persons, whether civilians or
members of the armed forces, are placed on an equal footing. That
conception is absolutely necessary in view of the character which
modern warfare-—especially aerial warfare—has assumed : military
and civilians,. friends and foes, may now be struck down by the same
act of war and it must be possible in such cases for them to be treated
by the same nursing orderlies and accommodated in the same buildings.

In the second place, military wounded and sick, when admitted
to a civilian hospital, may still be in possession of small arms and
ammunition which will be taken from them and handed to the proper
service ; but this may take a certain time. Should the hospital be
visited by the enemy before it has been done, he must not be entitled
to consider the circumstance as a harmful act. That is what the last
part of paragraph 2 makes clear.

ARTICLE 20. — HOSPITAL STAFF

Persons vegularly and solely engaged in the operation and adminisira-
tion of civilian hospitals, including the personnel engaged in the search
for, removal and transporting of and caving for wounded and sick civilians,
the infirm and mateynity cases shall be vespected and protected.

In occupied territory and in zomes of military operations, the above
personnel shall be vecognisable by means of an identily card ceviifying
thetr status, beaving the photograph of the holder and embossed with the
stamp of the responsible authority, and also by means of a stamped,
water-vesistant armiet which they shall wear on the left arm while carrying
out thetr duties. This armiet shall be issued by the State and shall bear
the emblem provided for in Avticle 38 of the Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field of August 12, 1949.

Other personnel who are engaged in the operation and administration
of civilian hospitals shall be entitled to vespect and protection and to
wear the armlet, as provided in and under the conditions prescribed in
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this Avticle, while they are employed on such duties. The identity card
shall state the duties on which they are employed. :

The management of each hospital shall at all times hold at the disposal
of the competent national ov occupying authorities an wp-to-date list of
such personnel.

This Article underwent many important changes during the
preliminary work on the Conventions. It began as a clause drafted
by the Conference of Government Experts of 1947, who had wondered
whether they should establish a system of protection for all the people
engaged in the care of wounded and sick civilians or whether the
protection provided should be confined to civilian' hospitals. They
decided to adopt the latter coursel.

The next year the International Committee of the Red Cross in
the draft Convention submitted to the XVIIth International Red
Cross Conference, included in Article 18 provisions which followed
the ideas expressed by the experts very closely. The first paragraph
of their draft proclaimed the principle of the protection of civilian
hospital staff and drew up an identity card for use by the staff ; use
of the red cross emblem was not contemplated here as it was in the
case of the hospitals themselves. The second paragraph laid an
obligation on the hospital management to keep an up-to-date list of
members of the staff and of patients.

The XVIIth International Red Cross Conference (Stockholm
1948) after giving its approval to the marking of civilian hospitals
with the red cross emblem, decided to go still further and adopted
a new second paragraph authorizing the use of the distinctive sign by
civilian hospital staff.- '

The Diplomatic Conference concentrated its attention on deciding
which category of civilian medical personnel were to be allowed to
use the distinctive sign, but opinions differed widely. There were two
opposing trends of opinion. Some delegates wished to go even further
than the Stockholm text and to extend the use of the emblem to the
authorities in charge of the public health and hygiene services, and to
representatives of the civil defence services2.

Others wished on the contrary to restrict the use of the emblem
by comparison with what was authorized under the Stockholm
Draft.

1 See Report on the Work of the Conference of Government Experts, Geneva,
1947, pp. 72-73.

 See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 11-A,
pp. 632 and 819.
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The International Committee of the Red Cross explained its point
of view in the following words, in the memorandum Remarks and
Proposals*, which it published just before the Conference:

Any widening of the applicability of the red cross emblem will inevitably
entail a far greater risk of misuse and violation ; this in turn might com-
promise the repute attaching to the emblem and undermine its very great
significance and good name. Hitherto, the use of the emblem has been
confined to a clearly defined category of persons who are subject to military
discipline. Even in these circumstances, the prevention of misuse has met
with no small difficulties. If, therefore, the use of the emblem is extended
to ill-defined categories of civilians, scattered over the country, who are
not subject to discipline, proper registration or strict supervision, the
combating of abuse would become impracticable, and the consequences
would be borne by those who are legally entitled to the protection of the
emblem.

Members of the army medical personnel were authorized to wear the
emblem solely because they belong to the category of military personnel,
that is to say, those who may lawfully be attacked.

The law of nations however rests on the principle that hostilities should
be confined to armed forces, and that civil populations should be generally
immune. The whole economy of the new Civilian Convention derives from
this acceptance. Since it is illegal to fire upon any civilian, clearly it is
inadmissible to fire upon civilians in charge of the sick. Article 13 of the
present Convention expressly states, in fact, that the parties to the conflict
shall allow medical personnel of all categories to carry out their duties.
To seek protection for certain categories of civilians would be an admission,
at the outset, that the new Convention would not be respected in the case
of other civilians ; this would be a confession of poor faith in the new
treaty, and would weaken its authority.

No doubt the XVIIth Conference was prevented by want of time from
studying all the aspects of the problem and from assessing the full effect of
the proposed extension. An exception might perhaps still be made for the
use of the emblem by the regular staffs of civilians hopitals, who are a well
defined category of persons duly registered by the State and holding
identity documents to this effect. If a protective emblem for all civilian
medical personnel is still desired, however, it would be better to examine
the possibility of using a special device, entirely distinct from the Red
Cross emblem.

While wishing to authorize the use of the emblem by’ further
categories of people, the Conference was anxious to avoid increasing
its use to an extent which would lower its value. It finally decided,
therefore, to adopt the solution contained in the Article as it now
stands, the main features of which are:

1 See Remarks and Proposals, pp. 72 and 73.
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(a) restriction of the use of the distinctive sign to the staff of civilian
hospitals, that is to a well defined category of people who are
members of an organized whole, which is subject to discipline
and comparatively easy to keep under supervision ;

(b) restriction of the use of the emblem to occupied territory and
zones of military operations.

PARAGRAPH 1. — PERMANENT STAFF

This provision relates to the permanent staff of a civilian hospital,
as opposed to its temporary staff which is dealt with in paragraph 3.

1. Status and duties

To fall within the definition given in paragraph 1, staff must be
regularly and solely engaged in the operation or administration of a
civilian hospital as defined in Article 18 of the Convention.

The stipulation that such staff must be regularly engaged in
hospital duties excludes temporary staff ; while the word “ solely ”
bars them from doing any other work.

These two conditions are cumulative. For example, a surgeon who
works regularly in a hospital, but is not exclusively employed there
because he devotes part of his time to his private practice, or again,
voluntary laboratory assistants or auxiliaries, who only work at the
hospital for part of the day, or for one or two days a week, would
not be engaged “ solely ” in hospital duties and would consequently
not be covered by paragraph 1%

The close connection with the Convention establishes between
the hospital and its staff thus represents the first criterion.

The description of the duties of the hospital staff provides us
with further information. The paragraph refers to persons “ engaged
in the operation and administration of civilian hospitals, including
the personnel engaged in the search for, removal and transporting
of and caring for wounded and sick civilians, the infirm and maternity
cases . This form of wording, which contains a general idea—opera-
tion and administration—followed by a list of four specific tasks, is
restrictive in character. That does not mean that the persons concerned
must be employed on one of those duties only. They may be assigned
to several of these duties, provided that they do not include any not
listed here. ’

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 1I-A,
Pp. 705 and 706 and 819 ; see also Commentary on para. 3 below, p. 164.
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. The wording of the provision makes it quite clear that it covers the
staff not only when they are in the hospital itself but also when
they have to perform any duty away from the hospital buildings.
If the hospital management, for example, were to send relief teams
from its staff to the bombed areas after an air raid, to collect and care
for the wounded and convey them to the hospital, the staff in question
would be covered by Article 20 even while they were carrying out
this duty outside the hospital. v

Whereas duties outside are subject to certain restrictions, those
carried out inside the establishment are free from them. Thus pro-
tection is not only accorded to the staff in direct contact with the
hospital patients, e.g. doctors and nurses, but to the whole of the
staff necessary for the operation and administration of the hospital,
including the people employed in the laboratories, the X-ray depart-
ment, the dispensary, the domestic services, the kitchens, the cleaning’
services, etc.! The idea on which this rule is based is that a hospital
is an organized whole which cannot function efficiently unless all its
parts are working normally. People who are not part of the medical
staff proper are nevertheless an integral part of a hospital, since
without their help it could not provide the services expected of it2.
In this category also, personnel must be employed regularly and
solely in a hospital.

Many hospitals have auxiliary enterprises attached to them, such
as farms. What is the legal status of the staff employed on such
farms ? Can they be considered as “ persons regularly and solely
engaged in the operation and administration of civilian hospitals” ?
We do not think they can. There is not, between such staff and the
hospital patients, the close connection upon which the Convention
insists, whereas such a connection does exist in the case of the medical
and administrative staff, who generally live under the same roof as
the patients in the hospital ; they thus form with the latter a single
community linked by a common purpose. For that reason Article 20
should be interpreted as limited in application, in that the words
“ operation ” and “ administration ” must be taken to refer only
to the hospitals themselves and not to auxiliary undertakings. -

2. Respect and protection

The permanent staff of a civilian hospital are to be “ respected and
protected ”. This is the traditional form of words, used since 1906
in the First Geneva Convention, and already used in Article 18.

8;95ee Final Recovd of the Diplomatic Confevence of Geneva of 1949, Vol. I1-A,
P. .
* See Commentary I, p. 219.
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If hospital staff are to enjoy immunity they must naturally abstain
from any participation, even indirect participation, in hostile acts.
It was seen in Article 19 that the protection to which civilian hospitals
are entitled would cease if they committed acts harmful to the enemy.

PARAGRAPH 2. — IDENTIFICATION OF PERMANENT STAFF
1. Identity card

To prove their right to wear the armlet marked with the pro-
tective emblem, members of hospital staff will carry an identity card.

The card must show the occupation and status of the bearer, give
his surname, first names and date of birth, indicate to which hospital
he belongs, and specify whether he is a member of the medical staff
proper or of the administrative staff.

Another essential factor in identification is the photograph of the
bearer which must be attached to the card.

On the other hand the stipulation that identity cards should carry
finger prints, contained in the Stockholm draft, was dropped for the
sake of convenience by the Diplomatic Conference!,

A further condition imposed by the Convention is that the card
must be embossed with the stamp of the responsible authority. It is
that stamp which makes the card authentic. It will be noted that the
word “ embossed "—i.e. stamped by pressure—is used, experience
having shown that ordinary ink stamps may wear off and are fairly
easy to imitate,

"The Conference decided not to specify what is meant by the respon-
sible authority, in order to leave the system the necessary flexibility.
Each State will be free to determine the competent authority as an
internal matter. The essential is that the use of these identity cards
should be regulated by the State, acting in full awareness of its
responsibility.

2. The armlet

The permanent staff of civilian hospitals are to be recognizable by
an armlet “ bearing the emblem provided for in Article 38 of the
Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field ”. That emblem is a
red cross on a white ground.

It has already been shown that this provision is an important
innovation by comparison with the law as it previously stood, as it

1 See Final Recovd of the Diplomatic Conference of Geneva of 1949, Vol, II-A,
pp. 633 and 705,
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extends to a further category of person the benefit of an emblem
until then exclusively reserved to medical personnel of the armed
forces.

A. Description of the armlet.—The distinctive emblem being a red
cross on a white ground, there is no necessity, in theory, for the armlet
itself to be white.

It would be very desirable, however, to provide the hospital staff
with a white armlet bearing a red cross, as this is the custom every-
"~ where for the medical personnel of the armed forces!. Indeed such
armlets are the only ones which give good visibility, owing to the con-
trast of colours.

The armlet is to be water-resistant. This precaution, which is
intended to keep it in good condition, is obviously not indispensable.

As in the case of the red cross emblem in general, the form and
dimensions of the armlet are not specified—a rigid definition might
have opened the way to dangerous abuses, as attempts might have
been made to justify attacks against persons protected by the armlet,
by alleging that the emblems were not of the prescribed dimensions.

It is laid down, in the same way as in the case of military medical
personnel, that the armlet is to be worn on the left arm, because it is
desirable that it should be worn in a stated position, where the eye
will naturally look for it. Here again, a belligerent could not reason-
ably claim the right to deny protection to a medical orderly who for
some plausible reason wore the armlet on his right arm.

B. Issue of armlets. Stamp.—The Convention stipulates that the
armlets are to be issued by the State?, Since the competence and, con-
sequently, the responsibility of the State is thereby established, it
remains for the legislators in each country to produce regulations
governing the use of that competence.

Since the armlets are only to be worn in occupied territory or in
zones of military operations, it seems essential that the State should
delegate its power to issue armlets. An area may be transformed quite
unexpectedly into a zone of military operations, and that would make
a distribution of armlets a matter of particular urgency. It is important
therefore that the armlets should at all times and in all places be
available for hospital staff. That would not appear to be possible
unless distribution were largely decentralized. Primarily it is hospital
managements who would no doubt be entrusted with the task. Such
decentralization of the issue of armlets may, it is true, encourage

1 See Commentary, Vol. 1, p. 310.
% See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-B,
pp. 396-397.
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abuses, but it nevertheless seems necessary, if the provision in the
Convention is to be put into operation rapidly. Hospital managements
must be conscious of their responsibility and exercise strict and
constant supervision over their staff.

It is above all necessary to ensure issue to the proper persons. It
is important that the armlet should only be worn by those entitled to
do so under the Convention, but the armlet alone will not suffice for
that. As has been said, nothing is easier than to make an armlet and
put it on. Even if such an armlet was worn for honest motives in order
to bring help to the wounded, its wearer could be punished. The
belligerents must have reliable guarantees.

Consequently an armlet will not be of any value and cannot be
legitimately worn unless it has been stamped and issued by the State.
That is a compulsory and absolute condition. Issue alone is note nough.
The fact of its issue by the State must be shown by an official mark.
The Article does not say what authority is entitled to stamp armlets ;
in actual practice it will probably be the body which is made respon-
sible for issuing them. '

C. Conditions governing the wearing of the armlet.—The wearing of
"the armlet, like the carrying of the identity card, is only envisaged in
occupied territory and areas where military operations are taking
place.

Occupied territory means an enemy territory from which one of
the belligerents has succeeded in expelling the armed forces of his
adversary and over which he has established his authority. Occupation
may extend to the whole territory of a country or to a portion only.

The expression “zones of military operations ” refers primarily
to the area where fighting is taking place. But it may also apply to
areas in which military authorities are given certain powers and restric-
tions are placed on the movement of civilians, in areas, for example,
where there are troop movements but not fighting, and even in those
where there is no actual movement of troops but in which the High
Command wishes to be able to move them at short notice. As a rule
areas of military operations are fixed expressly by decree. It is thus
the State which decides, with full authority, where and when the
armlet may and must be worn?.

Bombing is undoubtedly a military operation and the possibility
of its use on an extensive scale may lead to the idea of a zone of
military operations being interpreted as covering the whole of the
territory of the belligerents. Such a broad interpretation, however,

1 See Final Record of the Diplomatic Con}‘eréme of Geneva of 1949, Vol. II-A,
p. 819 '
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does not accord with the idea behind this provision ; for the fact of
being exposed to bombing is not in itself sufficient to turn a territory
into a “ zone of military operations ”. Contact must, on the contrary,
be established with the enemy’s land forces, or at least it must be
imminent. It is then that the wearing of an armlet is warranted ; it
is then that it can actually fulfil its protective role by helping the
wearer to move about and. preventing him from being arrested by the
invader. That is what distinguishes the armlet from the signs marked
on civilian hospitals which, as has been seen, are above all intended to
preserve the hospital buildings from the effects of attack from the air.

In addition to this territorial restriction, the Convention lays down
a second condition : namely that the armlet can only be worn by
permanent hospital staff while carrying out their duties ; this means
that members of the staff are not authorized to wear the armlet when
they are on leave, on their holidays for example, or when they go out
in the evening, but only while they are actually working in the hospital
or out on one of the special duties mentioned in paragraph 11

This restriction on the wearing of the armlet is based on the idea
that there should be a close connection between the distinctive sign
and the duties it is intended to protect. Hospital staff do not enjoy
special protection on their own account, but because of the humanitar-
ian work they are doing. Besides, the restriction in question is likely
to reduce the risk of abuse ; for it is difficult, if not impossible, to
supervise the wearing of the armlet when personnel are off duty.

Attention should also be drawn to the fact that this restriction
applies only to the armlet and not to the identity card, which may
always be carried by members of the hospital staff, even when they are
on leave. :

PARAGRAPH 3. — TEMPORARY STAFF
1. Status and duties

Whereas the permanent staff are employed at all times in a hospital,
this paragraph refers to a special category of personnel who are only
employed there temporarily. The Convention describes them as
“ other personnel ”, meaning all the people working in a hospital
without being regularly or solely employed there—such people in fact
as a surgeon who has a private practice, but goes regularly to the
hospital to carry out operations, or an auxiliary nurse who goes to
help in the hospital two afternoons each week, or again a night watch-

1 For the exact meaning of the expression “ while carrying out their
duties ” see also pp. 166-168.
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man who has another job during the day. What all these people have
in common is that their work at the hospital is not their only occupa-
tion ; they are not therefore covered by paragraph 1. It would have
been going too far, however, to deprive them of special protection
while they were working in the hospital. Paragraph 3 was designed to
extend the application of paragraph 'l for their benefit.

A condition which applies to this category of staff is that they
should belong to that organized whole, with its ranks and grades,
known as a hospital. In their case too the deciding factor is their
employment in a hospital ; temporary personnel must be subordinate
to the management of the hospital : the management must be able to
give them administrative orders while they are working for the hospital.

It does not seem possible to conclude from the fact that para-
graph 3 does not again mention the four specific outside tasks listed in
paragraph 1, that temporary personnel are only protected while on
duty inside the hospital. That list develops and clarifies the words
“ operation and administration of civilian hospitals ?, and the use of
the same terms again in paragraph 3 tacitly implies that the same list
holds good. The only criterion on which the Diplomatic Conference
wished to base the distinction between the two categories of staff was
the nature of the connection between the hospital and its staff, and not
the nature of the services rendered!. The application of paragraph 3
does not therefore depend on whether the temporary staff work in the
hospital itself or whether they are engaged on one of the duties men-
tioned in paragraph 1, i.e. in searching for, removing, transporting and
caring, outside the hospital for wounded and sick civilians, the infirm
and maternity cases. They will be protected in either case.

2. Respect and protection

Temporary staff must be respected and protected 2 in the same way
as the permanent staff. The fact that they are giving their services to
a hospital raises them to the same level as members of the permanent
staff and makes them equally worthy of special protection.

They will, however, be granted immunity only while they are
working in the hospital ; it will cease as soon as they have reverted to
their usual occupation, and will again be granted when they are once
more engaged on their hospital duties. ,

It is, lastly, obvious that both temporary and permanent staff must
strictly abstain from taking any part, direct or indirect, in the hostilities.

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-B,
pp. 395-397.
? For the meaning of these terms see above, p. 160.
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3. Identification
1. The armlet

- A. Conditions covering the use of the armlet—Temporary staff will
be entitled to wear the armlet “ as provided in and under the conditions
prescribed in this Article, while they are employed on such duties.”
This sentence means first and foremost that the armlet can only be
worn in occupied territory and in zones of military operations, -sincé
. temporary personnel could not conce1vably be given wider nghts
than the permanent staff. ;

It also means that the armlet worn by temporary personnel will
be similar in its essential features to that worn by the permanent
staff : it must be issued and stamped: by the State ; it must be water-
resistant and must be marked with a red cross on a white ground ;
it must, lastly, be worn on the left arm™.

It is then stipulated that the armlet may only be worn while the
wearer is employed on one of the duties listed in paragraph 1. This
restriction is similar to the one in the previous paragraph, where it is
stated that the armlet shall be worn by permanent staff only while
they are carrylng out their duties. Whereas the point of this restriction
is easy to see in the case of temporary personnel (since such personnel
can only reasonably claim that they are entitled to wear the armlet
while they are engaged in their hospital duties, and not while they are
domg their other work) it is more difficult to'see the 51gn1ﬁcance of the
provision in the case of permanent staff.

B. Differences in vegard to the wearing of the armlet by permanent
staff and temporary personnel—The draft Article submitted to the
Diplomatic' Conference by Committee III 2 gave all civilian hospital
staff, permanent: and temporary, the right to wear the armlet, but
limited this right to the actual time during which they were on duty.

The Plenary Assembly of the Conference had to consider amend-
ments to the Article, tabled jointly by several delegations ; they were
‘adopted by a slight majority, giving the Article its present wording?3.

" The amendments were accompanied by the following wr1tten
explanatlon of the reasons for submitting them :

' 1 For further details on this subject, see p. 161.

o ;1See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A,
p.

3 Ibid., Vol. II-B, p. 391.
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In the case of hospital personnel the protection of the red cross,: etc.,
emblem is at present extended by Article 18 to all personnel regularly
engaged in hospital duties. This would cover all part-time employees,
e.g. persons who devote a few hours a day to work in hospitals but who
engage in other activities, such.a work in munition factories, during the
rest of the day. It is clearly wrong that such persons should wear red cross,
etc., armlets and receive full protection- while engaged in factory work,
and it is therefore proposed that the full protection of the Article should be
restricted to persons ‘“regularly and solely ” engaged in hospital work.

To cover other hospital employees, e. g. part-time workers, it is proposed
to add a new paragraph affording them. full protection and entitlement
to wear the armlet while they are actually engaged in hospital work.?

. It will be seen from this explanation that the authors of the amend-
ments wish to divide the staff into two categories : permanent staff,
‘who would be entitled to wear the armlet at all times, and temporary
staff, who would only be protected by the armlet when they were
actually carrying out their duties in a civilian hospital. The explana-
tion clarifies the Article in a very.satisfactory manner, and if no other
explanation had been given-it would have been comparatively simple
to arrive at an interpretation in accordance with the author’s.
intentions. One of the delegations which had proposed the amend-
ments in question made a statement, however, before the Plenary
Assembly, which seems to contrad1ct what was said above. The
statement was as follows :

In the Geneva Convention the prot_cction of medical personnel rests
on the early conception of Henry Dunant that they are outside the fight ;
they take no part in the actual fightirig, and their position is that of looking
after the victims of the battle. In the same way if we are to maintain
effective protection for those who look after civilian sick and wounded
we must secure that the persons protected are not, in fact, actually fighting
in the war agamst the enemy.

Now it is perfectly p0551b1e—ma.ybe it d1d indeed happen——that doctors
‘or other staff of hospitals engaged during part of the day or even during
the full day in looking after wounded and sick felt their patriotism demanded
that in their spare time they should take a more active role in resxstlng
the enemy : if medical personnel in-a hospital become involved in that
kind of operation, then the difficulty of protecting them while occupied
with their hospital duties will be tremendously increased. Therefore we
propose that in the first paragraph of the Article the words “ and solely ”
should be added after “ regularly ” so that the full-time staff of hospitals
shall be precluded from taking part in activities incompatible with their
hospital duties.?

1 See Fmal Record of the Dz;‘zlomatw Con]‘ereme of Gemva of 1 949 Vol. I1I,
p- 109.
2 Ibzd Vol. II-B, pp. 395-396.
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That indicates that it was indeed the intention of the authors of
these amendments to prevent members of the staff of civilian hospitals,
including members of the permanent staff, from engaging in resistance
work against the occupying forces during the time when they were
not at the hospital. Now, it is hard to see how that could be achieved
without restricting the wearing of the armlet to the time when those
concerned were on hospital duty, either inside the hospital or outside.

The proceedings of the Diplomatic Conference do not therefore
make it possible to determine with any certainty what the legislators’
intentions were. The exact significance of the distinction between
the two categories of staff remains somewhat obscure?.

Nevertheless it would seem possible to draw certain conclusions
concerning the interpretation of the Article after studying the text
in the light of the discussions which produced it. It is possible to state,
in a general way, that the undoubted intention of the Diplomatic
Conference in distinguishing two categories of staff was to give each of
them a different status. It did not succeed in bringing out this
distinction clearly, because of the expressions it used. The distinction
- will- therefore have to be made in the national legislation of each
country. In our opinion the following general rules might help to
produce a satisfactory solution of the problem ; they take account of
the presumed wishes of the legislator, while being at the same time
compatible with the wording of the Article.

1. Temporary staff should wear the armlet only while actually
carryinig out hospital duties, either inside the hospital or outside
it when entrusted with one of the tasks mentioned in paragraph 1.

2. It would seem reasonable that permanent staff should be re-
cognized as having the right to make rather freer use of the armlet.
Members of the permanent staff who do not live in the hospital
might, for example, be authorized to wear the armlet when going
directly to and fro between their homes and the hospital. Their
journey to and fro between their homes and the hospital might
be considered, by a free interpretation of the text, to be part of
their duty and would, consequently, be covered by the words
“ while carrying out their duties ”. Such a solution would appear
to be logical and sensible, and the application of any legal provision
should be based on logic and good sense.

1 The distinction drawn in the First Geneva Conference of 1949 between
permanent and temporary medical personnel (see Commentary, Vol. I,
pp. 218-224) undoubtedly influenced the decision of the Conference to adopt
the same solution in the present Convention. See in this connection, Final
Record of the Diplomatic Conference of Gemeva of 1949, Vol. II-B, p. 396.



ARTICLE 21 169

II. Identity card.

Temporary staff as well as permanent staff will carry an identity
card to prove that they belong to a civilian hospital and have the right
to wear the armlet.

The card has the same features as the identity card carried by
the permanent staff. It should therefore contain the following
particulars and items: the name of the bearer, his photograph and
the embossed stamp of the issuing authorityl. It is also stipulated
that the identity card carried by temporary staff shall state the duties
on which they are employed.

PARAGRAPH 4. — NOMINAL LIST OF HOSPITAL STAFF

The management of every civilian hospital must keep an up-to-date
nominal list of all the hospital staff, both permanent and temporary,
specifying the duties of each of them.

This measure is indispensable for purposes of supervision. It will
enable the managements of civilian hospitals to ensure that the
armlet is not belng misused.

Moreover, since the list in question must be made available to
the competent authorities—those of the country concerned or of the
occupying forces, when they so request—they will be in a position to
verify at any time that the armlet is being used only by those entitled
to wear it. A nominal list, always kept up-to-date, would therefore
appear to be a means of control which is indispensable to the author-
ities entrusted under national laws of application with the task of
ensuring that the armlet is not misused. That task will often be a
difficult and very responsible one, but it is a necessary corollary to
the extension of the right to use the Red Cross emblem to new
categories of persons.

ARTICLE 21. — LAND AND SEA TRANSPORT

Convoys of vehicles or hospital trains on land or specially provided
vessels on sea, comveying wounded and sick civilians, the infirm and
maternity cases, shall be respected and protected in the same manner as
the hospitals provided for in Article 18, and shall be marked, with the
consent of the State, by the display of the distinctive emblem provided

i For fuller details concerning the items on the identity card, see above,
p. 161.
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for in Aviticle 38 of the Geneva Convention for the Amelioration.of the
Condition of the Wounded and Sick in Armed Forces in the Field of
August 12, 1949. . :

1 Deﬁmtwn

This Article only applies to transport conveylng the wounded
and sick civilians, the infirm or matermty cases, in convoys of vehicles
or in hospital trains on land or, at sea, by vessels provided for the
purpose. Medical transport by air will be dealt with in the next
Article. : o R _ ’

A convoy of vehicles means a number of vehicles forming a column.
The presence of a convoy commander, with authority over the drivers
and escort, gives an organized -character to such a mobile unit. The
Article is restricted to transport in convoys; medical transport in
the form of single vehicles is therefore excluded from its scope.

"~ The word “vehicle ” must be taken in the broadest possible
sense : it covers any means of transport by land ; it need not necess-
arily be used solely for medical purposes. It will be enough if it is so
used occasionally and temporarily, provided, of course, that while
so employed it is not used for any other purpose. A medical convoy
composed of horsedrawn vehicles normally used for transporting
agricultural produce and occasionally used in the service of the
wounded, must, therefore, be protected in the same way as a convoy
of specially designed ambulances?®.

The soundness of this provision does not seem open to question.
It is vitally necessary for the wounded to be transported to hospital
as quickly as possible. Motor ambulances used solely for such work
will not always be readly available and, as has often happened, any
vehicle available will be used. It must not be possible to use this as an
excuse for opening fire on transport carrying wounded or sick people.

Hospital trains are expressly mentioned in this Article as one of
the forms of land transport. They are mobile units on rail, and are
composed of carriages used for the hospital treatment, and transport
of the wounded, the sick and other persons in like case. Here again it is
not necessary for them to be used exclusively for medical purposes.
In cases where they are so used temporarily or occasionally, protection
under the Article is of course conﬁned to the actual duration of their
use as hospital trains.

Sea transport must be by “ specially provided vessels ” ; the word
“ specially ” has been omitted in the French version, as the Diplomatic
Conference considered that the word “ affectés ” already implied that

L Sse Final Record of the Diplomatic Conference of Gensva of 1949, Vol. II-B,
pp. 398-399, .
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the vessels were specially provided. The discussion which took place
on the subject in the Plenary Assembly of the Diplomatic Conference
brought out quite clearly that the word “ provided ” (in the French
text “ affectés ”) does not necessarily mean permanently provided ;
it will suffice if the vessels are provided occasionally!. In order to
enjoy protection under Article 21 it is not necessary for those concerned
to be conveyed by sea in hospital ships proper, i.e. vessels constructed
or specially equipped solely for that purpose; any merchant vessel
used temporarily as a hospital ship is protected under the provision.

Nor is it necessary for merchant vessels which have been converted
into hospital ships to be used for medical transport throughout the
hostilities. On that point the present provision differs from that
contained in Article 33 of the Second Geneva Convention of 1949.
Apart from the crew, a hospital staff and medical equipment, no
people or goods may be carried on the vessel other than the categories
of person enumerated in the provision.

2. Respect and protection

The Article states that medical transport is to be respected and
protected in the same manner as civilian hospitals as defined in
Article 18. It may therefore be concluded that they may be regarded
as mobile hospitals. ]

On that point, the reader is referred to the Commentary on
Article 18 ; for information concerning the origin and significance of
the traditional words “respect and protect ”, reference should be
made to what we said about Article 16 concermng the protection of
the wounded and sick.

To respect medical convoys means, in the first Place, not to attack
them, not to harm them in any way, which also means not to interfere
with their running. The enemy should avoid interfering with them, but
that is not enough ; he must also allow them to carry out their work.

To protect medical convoys etc. means to ensure that they are
respected ; it may even involve ensuring that they are respected by a
third party. It also means giving them help in case of need.

As in the case of civilian hospitals and their staff; the protection
of meédical transport depends on strict abstention from any direct
or indirect participation in a hostile act.

As is known, the Convention lays down that civilian hospitals
are not to be deprived of protection on the ground that wounded and

" *See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11- B
PP. 471-472.



172 ARTICLE 21

sick members of the armed forces are being treated therein. That
provision also applies to the medical transport considered in Article 21.

- By the terms of this Article protection depends on certain restrictive
conditions, but that does not in any way mean that where such
conditions are not fulfilled, the means of transport, or the wounded
and sick, are deprived of all protection. For example, the wounded
and sick in vehicles which are moving singly, are still entitled to
immunity and remain protected in theory. However, since a single
vehicle is not allowed to display the red cross emblem, it is quite
certain that its passengers will not in fact have the same guarantees
of safety as those travelling in convoys. In short, Article 21, over and
above the individual protection due to every wounded or sick person
under Article 16, confers general protection on medical convoys as
such.

3. Marking

In order to ensure the protection of civilian medical convoys,
the Convention allows them to be marked with the red cross
emblem.

This is the third example given of the use of the distinctive
emblem being extended to civilians. As in the case of the other two
~ (civilian hospitals and their staff) this provision is the result of a
compromise between the liberal view, that use of the emblem should
be accorded to all civilian medical transport, and the restrictive view
aimed at limiting its use. As has been said, the solution embodied in
this provision is based on the latter view and the Article illustrates
the same anxiety to avoid any danger of diminishing the value of the
emblem, as was noted in the commentary on Article 20. Use of the
sign is only extended to well defined groups of people, forming organ-
ized units and subject to some form of discipline. It is therefore
essential that there should be constant supervision of the use made
of the sign. The greatest care should be taken to ensure that the
emblem of a red cross on a white ground should only be displayed
while the vehicle is used as medical transport and that it should be
removed when the work is at an end. Strict orders to that effect must
be given to any organization, official or private, which is engaged in
medical transport, especially to the officers commanding convoys of
vehicles or hospital trains and to the captains of hospital ships.
While it must not be pretended that no danger of abuse exists: it is
easy to imagine lorries which had brought back civilian wounded from
the fighting zone to the rear, under the protection of the red cross,
might then return to the front with a load of war material ; if the
red cross emblem had been not removed by then, a very serious
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violation of the Convention would result. Constant vigilance is there-
fore required, if it is wished not to weaken the moral authority and
protection afforded by the distinctive emblem.

ARTICLE 22. — AIR TRANSPORT

Aircraft exclusively employed for the removal of wounded and sick
civilians, the infirm and maternity cases or for the transport of medical
personnel and equipment, shall not be atiacked, but shall be respected
while flying at heights, times and on routes specifically agreed upon
between all the parties to the conflict concerned.

They may be marked with the distinctive emblem provided for in
Article 38 of the Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field of August 12, 1949.

Unless agreed otherwise, ﬂ'tghts over enemy or enemy occupied territory
are prohibited.

Such aircraft shall obey every summons lo land. In the event of a
landing thus tmposed the asrcraft with its occupants may continue its
flight after examination, if any.

PARAGRAPH 1. — GENERAL PRINCIPLES
1. Definition

Article 22 is designed to protect medical aircraft. The term
“ aircraft ” (“ aéronef ”), taken from Article 36 of the First Geneva
Convention?, refers to aeroplanes, helicopters, airships or any other
flying machines. Like the transport referred to in the previous
Article, medical aircraft may only be used for conveying wounded,
sick, the infirm and maternity cases.

2. Protection

The essential difference between this Article and that dealing
with land transport is the fact that it was thought necessary for
medical aircraft to be protected when flying singly as well as when in
convoy. Nevertheless they are to be respected only when flying at
heights and times and on routes specifically agreed upon by all the par-
ties to the conflict concerned. The experts who adopted this solution,

1 See Commentary, Vol. I, pp. 285 sqq.
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based on the First Convention, pointed out that under conditions of
modern warfare painted markings were a useless system of identifica-
tion; for aircraft were sometimes fired upon from the ground, or from
other planes, before their colour or markings could be distinguished.
Only previous agreement as to routes, heights and times of flight
could in their opinion afford medical aircraft real security and provide
belligerents with adequate safeguards.

The solution adopted makes any future use of protected medical
aircraft dependent on the conclusion of an agreement between the
belligerents. As it will be a matter in each case of fixing routes and
times of flights, such agreements will no doubt be made by a simple
exchange of communications between the military commands and the
responsible civilian authorities. Agreements of a general nature,
concluded for the duration of hostilities, are also conceivable, however.

If there is no agreement, belligerents will only be able to use
medical aircraft at their own risk and peril. It is, however, to be
hoped that in such cases the enemy will not resort to extreme measures
until he has exhausted all other means of check at his disposal,
especially when the aircraft is marked with distinctive signs.

As in the previous provision, a medical aircraft, to be protected,
need not be specially equipped or permanently detailed for medical
work. It may therefore be used temporarily on a relief mission.
This liberal conception is entirely justified, as medical aircraft are
called upon to bring help in emergencies—often under improvised
arrangements. At times they may afford the only available means of
transport. Aircraft used temporarily on medical mission should of
course bear the distinctive sign only while on the mission, and will
be respected only for its duration.

Moreover it is clear from the text of the Convention that, to be
protected, any medical aircraft must, during its relief mission, be
used exclusively for that purpose, and must consequently be completely
- unarmed. That is obvious. It should be noted, lastly, that for reasons
of military security it did not seem possible to confer protection on
aeroplanes searching for wounded and sick or shipwrecked persons.

PARAGRAPH 2. — MARKING AND RECOGNITION

Marking is not obligatory, because the conditions of flight will
have been agreed upon by the Parties to the conflict. There is there-
fore no obligation under the Article to mark medical aircraft bearing
known code letters and flying on routes and at heights and times
settled beforehand. Marking is made optional, the decision being
left to the discretion of the belligerents. Whether an aircraft will
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be marked will depend on the terms of the agreement ; if it is, in order
that the distinctive emblem of the Convention may be clearly seen,
it should be prominently displayed beside the national colours on the
top, bottom and sides of the aircraft.

It should be mentioned, however, that marking with the distinctive
emblem appears, in actual fact, to be indispensable. A medical
aircraft might, for instance, be diverted from the given route through
no fault of its own ; its protection would then depend solely on the
sign of the red cross on a white ground.

Besides being marked with a red cross, medlcal aircraft can be
given other means of identification. They might, for example, be
painted completely white, as white offers good visibility and is quite
distinct from the colour of military aircraft. This solution was adopted
in the 1929 Geneva Convention in the case of medical aircraft belonglng
to the armed forces.

Belhgerents may also qu1te p0551b1y decide, in the agreements
mentioned in paragraph 1, on other methods of marking or recognition
likely to increase the safety of medical aircraft : the best means of
establishing that an aircraft is genuinely on relief mission is permanent
contact by radio with the ground and also with other aircraft. Every
aircraft now has its own call sign. Surely a special international signal
for medical missions could be agreed upon ? Similarly a short inter-
national code, like those used in navies and air forces, would make it
possible to communicate with the aircraft during its ﬂlght and to
question it as to the nature of its mission and the way in which it
was to be carried out. The same means could be used to give the
aircraft instructions regarding its flight and, if necessary, to order it
to land.

PARAGRAPH 3. — PROHIBITION OF FLIGHT
OVER ENEMY TERRITORY

The question of flight over enemy territory was the main stumbling-
block in 1929. On this point it was found necessary to bow to the
demands of military security, as otherwise the whole idea of protecting
military medical aircraft might have had to be abandoned.; the
general staffs considered that the risk of unwarranted observation
from such aircraft would have been too great. The same reasons
appear to have been decisive in the case of civilian medical aircraft.

The ban refers both to flights over the actual territory of the enemy
power and to those over territory occupied by that power. Prohibition
of flight over enemy territory would not, however, appear to be as
prejudicial to the interests of humanity as has been believed. For



176 ARTICLE 22

what does a medical aircraft actually do ? It takes medical personnel
and supplies to the wounded and sick and the other people concerned,
who are then brought back to hospitals behind the lines. For these
purposes it flies over the territory of the country it is serving or
territory occupied by that country’s armed forces?.

Finally it must not be forgotten that the paragraph begins with
the words “unless agreed otherwise ”. On certain occasions when
circumstances so require, e.g. when there are wounded in a besieged
zone or place, special permission to fly over enemy-controlled territory
may be requested. Such a solution is in full accordance with Article 15,
paragraph 3, of the Convention.

What is to happen if, as a result of an error in the notification for
example, a medical aircraft fails to comply with the rule prohibiting
flight over enemy-controlled territory ? It will obviously lose its
right to special protection and will be exposed to all the accompanying
risks. Nevertheless, any belligerent conscious of his duty would warn
the offending plane by radio or order it to land (paragraph 4) before
resorting to extreme measures. It is clear that once the machine is on
the ground the wounded and the medical personnel will be fully
entitled to the protection due to them in all circumstances.

PARAGRAPH 4. — SUMMONS TO LAND

The summons to land provides the adverse party with a safeguard ;
it is the one real means of defence against abuse. This extremely
important provision has also been taken from the First Geneva
Convention of 1949 ; it states explicitly that medical aircraft must
obey every summons to land. It applies in the first place to aircraft
flying over enemy or enemy-occupied territory whether or not they
are authorized to do so. It also applies to aircraft which are over
their own territory but close to the enemy lines.

If the aircraft refuses to obey, it does so at its own risk and it is
lawful to open fire on it. If the machine is aiready out of range, the
summons obviously becomes a mere formality. It should not be
forgotten however that if the plane refuses to obey the summons and
is pursued it loses the protection of the Convention, having failed to
comply with its own obligations. ‘

* The word “ territory ” should be understood in the sense in which it is
used in international law. It may be mentioned in this connection that according
to Article 2 of the Chicago Convention on International Civil Aviation (Chicago,
December 7, 1944), the territory of a state is deemed to be the land areas and
territorial waters adjacent thereto under the suzerainty, protection or mandate
of such state. It did not appear necessary to enter into these details in the
Geneva Convention.
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What is to happen to a plane after it has obeyed the summons to
land ? The enemy can examine it and will, in normal cases, be able
to see for himself that the machine is being used exclusively for medical
purposes. The necessary steps will then be taken to ensure that the
wounded do not suffer from the delay imposed. When the examination
is over, the aeroplane with its occupants may resume its flight. That
appears reasonable. The object of medical aviation is to permit rapid
evacuation of the categories of person referred to in this Article.
They should not, therefore, have to suffer from the enemy’s exercise
of his right of examination, all the more so (always presuming that the
crew of the plane are guilty of no irregularities) because the summons
has, so to speak, been wrongly made. Lastly, it should not be forgotten
that the plane has actually obeyed the summons to land ; that fact
must be placed to the credit of its occupants.

If—and it is to be hoped that such cases will be the exception—if
examination reveals that an act “harmful to the enemy”, in the sense
of Article 19, has been committed, i.e. if the plane is carrying muni-
tions or has been used for military observation, it loses the benefit
of the Convention ; the enemy may seize it and intern the crew and
passengers or, should occasion arise, treat them in accordance with
Article 5 of the Convention. On the other hand, wounded and sick
who are being carried in the aircraft, will not lose their right under the
Convention to the respect and medical care they need, subject to any
punitive measures which may be taken in their case if they are per-
sonally guilty or guilty as accessories.

ARTICLE 23. — CONSIGNMENTS OF MEDICAL SUPPLIES, FOOD AND
CLOTHING !

Each High Contracting Party shall allow the free passage of all
consignments of medical and hospital stoves and objects necessary for
religious worship intended only for civilians of another High Contracting
Party, even if the latter is. its adversary. It shall likewise permit the free
passage of all consignments of essential foodstuffs, clothing and tonics
intended for children under fifteen, expectant mothers and maternity
cases.

The obligation of a High Contracting Party to allow the free passage
of the consignments indicated in the preceding paragraph is subject to

1 For the discussions leading up to the adoption of this Article, see Final
Record of the Diplomatic Confevence of Gemeva of 1949, Vol. II-A, pp. 635-636,
708, 763, 764 and 819-820; Vol. I1-B, p. 402.
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the condition that this Party is satisfied that there are no serious reasons

for fearing:

(a) that the consignments may be diverted from their destination,

(b) that the control may not be effective, or

(c) that a definite advantage may accrue to the military efforts or economy
of the enemy through the substitution of the above-mentioned consign-
ments for goods which would otherwise be provided or produced by
the enemy or through the release of such material, sevvices or facilities
as would otherwise be vequived for the production of such goods.

The Power which allows the passage of the consignments indicated
in the first paragraph of this Article may make such permission conditional
on the distribution to the persons benefited thereby being made under the
local supervision of the Protecting Powers.

Such consignments shall be forwarded as rapidly as possible, and the
Power which permits their free passage shall have the right to prescribe
the techwnical arrangements under which such passage is allowed.

GENERAL BACKGROUND

In consequence of the growing economic 1nterdependence of
States the blockade has become a most effective weapon. A ban on all
trade with the enemy or with any country occupied by the enemy,
strict regulations governing trade with neutral countries, and an
extension of the idea of “war contraband ” are measures whose
object is to place the adverse party in a state of complete economic
and financial isolation ; such measures cause suffering to the popula-
tion as a whole, as they affect combatants and non-combatants
indiscriminately.

After the First World War several International Red Cross Con-
ferences discussed this problem and recommended that combatants
should come to an agreement to allow medicaments, medical equip-
ment, food and clothing through any blockade when they were
intended for certain categories of the civilian population®.

" From the very beginning of the Second World War the Inter—
-national Committee of the Red Cross tried to persuade the authorities
responsible to relax the blockade in order to relieve the distress among
millions of human being who were exposed to famine or epidemics.
‘Undaunted by the difficulties and the many refusals, the Committee
made untiring efforts: which were finally rewarded when it was able

: 1 See in particular, Resolution XII of the 1921 Conference at Geneva,
Resolution IX of The Hague Conference in 1928 and Resolution XXIV of
the Brussels Conference of 1930 .
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to arrange for relief supplies to pass through the blockade to the
civilian population which had been tried most sorely—m Greece, .the
Channel Islands, the Netherlands, the “ pockets” on the Atlantic
coast etc. This assistance was given almost entirely to the populations
of occupied countries : help could not be brought to those of the belli-
gerent countries themselves until hostilities ended?.

In order to provide a legal basis for future action of this kind, ‘the
International Committee proposed inserting in the new Civilian
Convention provisions designed to save certain categories of civilian
from the unfortunate consequences of the blockade, the categories.in
question being the most vulnerable and most worthy of protection
and assistance. The Committee prepared a draft Article prescribing
free passage for any consignment of medicaments or medical equip-
ment on its way to another contracting State, even an enemy. A
second paragraph provided for the free passage of any consignment
of food, clothing and tonics for the exclusive use of children under
fifteen and expectant mothers, subject to supervision by the Protect-
ing Powers as a safeguard for the interests of the State authorizing
passage. -

The Committee’s draft was approved by the XVI Ith International
Red Cross Conference? and submitted to the Diplomatic Conference
in 1949. After lengthy discussion the Diplomatic Conference adopted
the general pr1nc1p1e but considerably expanded the st1pulat10ns
concerning supervision, ,

PARAGRAPH 1. — RIGHT TO FREE PASSAGE
1. Principle — Distinction between two kinds of .consignment

‘The right to free passage means that the articles and material in
question may not be regarded as war contraband and cannot therefore
be seized. This right is subject to numerous conditions which are laid
down in the Article.

1 One case may, however, -be mentioned here : at the very begmmng of
the war, when the restrictions imposed by the blockade were still comparatively
light, consignments of food from Latin America were able to pass through
the blockade into Germany as a result of representations made by-the Inter-
national Committee of the Red Cross ; they were then distributed to the wounded
and sick by the German Red Cross : see Report of the International Commitiee
of the Red Cross on its activities during the Second World War, Vol. 111, p. 370,

Relief actions in behalf of the populations of occupied territories and the
role played by International Red Cross. organizations are discussed. See
Commentary on Articles 59 ff,

2 XVIIe Conférence internationale de la Croix-Rouge, vésumé des débats
des Sous-commissions de la Commission juridique, pp. 54-55 ; and Final Record
of the Diplomatic Conference of Gemneva of 1949, Vol. 1, p. 117. ‘
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One condition relating to the nature of the consignment and the
category of people for whom they are intended, appears in paragraph 1.
A distinction is drawn between two classes of comsignment: (1)
consignments of medical and hospital stores and objects necessary for
religious worship ; (2) consignments of essential foodstuffs, clothing,
and tonics. The former cannot be a means of reinforcing the war
economy and can therefore be sent to the civilian population as a
whole. On the other hand, consignments which fell into the second
category are only entitled to free passage when they are to be used
solely by children under fifteen, expectant mothers and maternity
cases.

This distinction is based on military considerations. The intention
is to keep a strict check on the destination of provisions which might
reinforce the economic potential of the enemy if used for other pur-
poses. :

It is well to point out, as the International Committee had already
done in the pamphlet “ Remarks and Proposals ” published on the eve
of the Diplomatic Conference, that the words “intended only for
civilians ” cannot be interpreted a comfrario as meaning that that
right does not apply to medical consignments intended to be used for
the treatment of wounded and sick of the armed forces. When such
consignments are sent by sea, they are in fact entitled to free passage
under Article 38 of the Second Geneva Convention of 1949. Such an
interpretation is in full accordance with the general idea underlying
the Geneva Conference, which, as we have mentioned on several
occasions, tends to put the wounded and sick, whether civilians or
members of the armed forces, on a footing of equality in the matter
of relief. It would, therefore, be perfectly possible, if the present
Article and the Article of the Second Convention mentioned were
applied in conjunction, for a medical consignment to be intended both
for civilians and for wounded and sick members of a belligerent’s
armed forces.

It should also be noted that the expression “ consignments of
medical and hospital stores” covers consignments of any pharma-
ceutical products used in either preventive or therapeutic medicine,
as well as consignments of medical, dental or surgical instruments or
equipment. ' :

The paragraph stipulates that only essential foodstuffs are entitled
to free passage. That should be understood to mean basic foodstuffs,
necessary to the health and normal physical and mental development
of the persons for whom they are intended, viz. children under fifteen,
expectant mothers and maternity cases. Examples are milk, flour,
sugar, fats and salt.

[
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The term “ tonics ” covers any pharmaceutical products which
are intended to restore normal vitality to the human organism?.

2. Scope of the provisions

The principle of the free passage of the consignments mentioned
in paragraph 1, is general in scope. 1t applies to all such consignments,
when they are intended for the civilian population of another contract-
ing party, whether that party is an enemy, allied, associated or
neutral State.

It is the words “ even if the latter is its adversary ” which give
this Article its full significance, since almost insurmountable obstacles
have up to the present time been placed in the way of consignments
intended for an enemy State. The provision is certainly intended to
refer primarily to the relations between the States carrying out a
blockade—especially the great maritime powers, as they are the
traditional blockading powers—and the States against whom the
blockade is directed.

Furthermore, the principle of free passage applies to any consign-
ment sent on any grounds whatever within thé meaning of this
Article. No distinction will be made between relief consignments in
the strict sense of the term, sent by States or humanitarian organiza-
tions or private persons, and the imports of merchandise which
a belligerent has acquired regularly .through trade channels from
allied or neutral States. The general character of the Article under
discussion here distinguishes it from Article 59 and those following
it, which are more limited in scope and refer only to relief consignments
for the population of occupied territories.

«

PARAGRAPH 2. — SAFEGUARDS

Paragraph 2 brings together, under (a) to (¢}, 2 number of condi-
tions offering guarantees to the belligerents granting free passage that
the consignments will not serve any purpose other than those for
which provision is made in the Convention. Those guarantees are as
follows :

1 As an indication, Article 24 of the London Declaration of 1909 on the
laws of maritime warfare, declares that food, clothing, clothing material and
footwear suitable for military use are conditional contraband as opposed to
absolute contraband. Article 29 of the Declaration proclaims that articles
and material used solely for treating the sick and wounded cannot be regarded
as war contraband. The Declaration, however, was not ratified.
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A. Danger of misappropriation. — A doubt as to the destination
of consignments would not be sufficient reason for refusing them free
passage ; the fears of the Power imposing the blockade must be
based on serious grounds, i.e. they must have been inspired by the
knowledge of certain definite facts. On the other hand, supervision
by a neutral intermediary, e.g. by the Protecting Powers or the
International Committee of the Red Cross, should afford the blockading
Power adequate assurances. The question will be discussed again
in the commentary on paragraph 3. ‘

B. Supervision. — It is essential that consignments should be
subject to strict and constant supervision from the moment they
arrive until they have been distributed. That task is primarily the
respomsibility of the Power to whom the consignments are sent, but
quite obviously only a disinterested organization, independent of the
State receiving the consignment, will be in a position to offer the
degree of efficiency and impartiality which the State granting free
passage is entitled to demand.

C. Ban on undue advantage. — The Diplomatic Conference com-
pleted this series of safeguards by a last condition, under which the
right of free passage would not be granted to consignments through
which a definite advantage might accrue to the enemy.

This condition refers to the indirect effect the consignments in
question might have on the enemy’s position. It is true that any
consignment of medical and hospital stores, food and clothing, always
benefits the receiving Power in one way or another. The Convention
does not disregard that fact and to avoid a belligerent using it as a
pretext for refusing to authorize any free passage of goods, it lays
down that there must be some “ definite advantage” (avantage
manifeste). It will be agreed, generally speaking, that the contribution
represented by authorized consignments should be limited : in the
majority of cases, such consignments will be hardly sufficient to meet
the most urgent needs and relieve the most pitiable distress; it is
hardly likely, therefore, that they would represent assistance on such
a scale that the military and economic position of a country was
improved to any appreciable extent.

Nevertheless, if, however unlikely it may seem, a belligerent has
serious reason to think that the size and frequency of the consignments
are likely to assist the military or economic efforts of the enemy, he
would be entitled to refuse free passage.

The conditions laid down in paragraph 2 have been criticized as
leaving too much to the discretion of the blockading Powers. Such
objections appear to be only too well justified. The wording of para-
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graph 2 is vague and there is a danger that it may seriously jeopardize
the principle set forth in paragraph 1. Nevertheless the Diplomatic
Conference of 1949 had to bow to the harsh necessities of war;
otherwise they would have had to abandon all idea of a general right
of free passage. Some delegations had originally intended to accept
the principle of free passage only in the form of an optional clause.
It was only after the insertion of the safeguards set out under (@),
(b ) and (c) above, that it was possible to make the clause mandatory.
It is doubtless true that the conditions in question cannot be gauged
with mathematical precision and that the value of the principle
will depend to a very large extent on the use which the Powers imposing
the blockade make of their discretionary powers. It is to be hoped
that they will use those powers in full awareness of their responsi-
bilities.

PARAGRAPH 3. — PROTECTING POWERS

The intervention of a neutral and independent intermediary is
the best way to ensure that goods passing through the blockade
actually reach the addressees named in the Convention. This super-.
vision is one of the duties laid upon the Protecting Powers under
Article 9, which states that the Convention is to be applied with the
co-operation and under the supervision of the Protecting Powers.
Supervision of this kind often raises delicate problems. If it is to be
effective, it must be carried out on the spot, at the very place where
the goods are handed over to the beneficiaries : constant surveillance
is necessary to ensure that the articles are in actual fact received by
those for whom they are intended and that any illegal trafficking is
made impossible Receipts for individual consignments, frequent
spot checks in depots and warehouses, periodical verification of
distribution plans and reports and other measures of supervision will
make it possible to avoid abuses, the consequences of which would be
borne in the first instance by those categories in the greatest distress
and who could not possibly be held responsible for any unlawful
acts which may have been committed.

Although the Convention expressly mentions only the Protecting
Powers, they are not alone in being able to assume responsibility for
supervising the distribution of the consignments. Recourse might
also be had to the good offices of another neutral State or any impartial
humanitarian organization. Among the latter the International
Committee of the Red Cross would appear to be particularly qualified
to assume such a responsibility, by virtue of its independent position
and its experience. Mention may be made in this connection of the
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role played by the International Committee in the Second World War,
during which the Allies only authorized relaxation of the blockade in
cases where the Committee was able to supervise the forwarding and
distribution of consignments. :

PARAGRAPH 4, — METHODS OF FORWARDING

Once free passage has been authorized, the consignments must be
forwarded as rapidly as possible. This stipulation is justified in view
of the charitable nature of the work. It reminds those responsible of
the special character of the ship’s cargoes or vehicle loads for which
the blockade is raised.

The State authorizing free passage is nevertheless entitled to
prescribe the technical arrangements. No mention is made of the’
points on which its instructions will bear, but it will be agreed that the
Power authorizing free passage is entitled to check the consignments
and arrange for their forwarding at prescribed times and on prescribed
routes. That will ensure the safety of the convoys and at the same
time adequately safeguard the belligerents against abuses. The
making of these technical arrangements presupposes the conclusion
of an agreement between the Powers concerned in each case; a
general agreement might be concluded, covering a certain period of
time. The essential is that the arrangements should not run counter
to the rule that the consignments should be forwarded as rapidly as
possible. ‘

ARTICLE 24. — MEASURES RELATING TO CHILD WELFARE

The Parties to the confiict shall take the necessary measures o ensure
that children under fifteen, who ave ovphaned or arve separated from their
families as a result of the way, are not left to their own resources, and that
their maintenance, the exercise of their veligion and their education are
facilitated in all civcumstances. Their education shall, as far as possible,
be entrusted to persons of a similay cultural tradition.

The Parties to the conflict shall facilitate the veception of such children
in a neutral country for the duration of the conflict with the consent of the
Protecting Power, if any, and under due safeguards for the observance
of the principles stated in the first paragraph.

They shall, furthermore, endeavour to arrange for all children under
twelve to be identified by the wearing of identity discs, or by some other
means. : o
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GENERAL BACKGROUND

Recent wars have emphasized in tragic fashion how necessary it

is to have treaty rules for the protection of children. During the last
World War, in particular, the mass migrations, bombing raids and
deportations separated thousands of children from their parents.
The absence of any means of identifying these children, some of
whom were even too young to vouch for their own identity, had
disastrous consequences. Thousands of them are irretrievably lost to
their own families and thousands of fathers and mothers will always
suffer the grief of their loss. It is therefore to be hoped that effective
measures can be taken to avoid such harrowing experiences in the
future. ‘
The question of providing protection under a Convention for these
innocent victims of the war has long engaged the attention of the
Committee of the Red Cross, and of the International Union for Child
Welfare, an organization set up, as is known, under the auspices of the
International Committee of the Red Cross.

In 1938 the XVIth International Red Cross Conference in London
asked the International Committee of the Red Cross, in its Resolution
No. XIII, to pursue the study of this question in collaboration with
the International Union for Child Welfare. The two organizations
set up a joint committee which in 1939 produced a Draft Convention
for the Protection of Children. Unfortunately the outbreak of hostili-
ties put an end to this work.

During the War the International Committee of the Red Cross
took action on many occasions in behalf of children. Worthy of
particular mention are its efforts to arrange for adolescent prisoners
of war, under eighteen years of age, to be placed in special camps;
its proposal that international regulations should be drawn up making
it obligatory for every small child to wear an identity disc giving its
name, date of birth and domicile ; its broadcasts concerning children
separated from their parents ; and, lastly, its organization of children’s
homes in the devastated countries. In these various matters, the
International Committee of the Red Cross acted in close co-operation
with the International Union for Child Welfare, as the London
Resolution of 1938 had stipulated. Besides these specific actions,
children benefited by a whole series of steps taken by the Inter-
national Committee of the Red Cross as part of its general work in aid
of civilians. :

After the war the International Committee of the Red Cross was
associated, so far as its resources allowed, with the highly praiseworthy
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efforts made to reunite children and parents who had lost touch with
each other. Some success was achieved in the face of great diffi-
culties?.

In 1946 a Draft Convention for the Protection of Children in the
Event of International Conflict or Civil War was submitted by the
Bolivian Red Cross to the Preliminary Conference of National Red
Cross Societies for the study of the Geneva Conventions ; the Con-
ference recommended that the provisions in question should be in-
corporated in the new Geneva Convention relating to civilians ; the
idea of a separate Convention relating to child welfare was thus
abandoned. '

In 1947 the Conference of Government Experts recommended the
same course. The International Committee of the Red Cross again
incorporated a certain number of provisions relating to preferential
treatment for children in its draft Civilians’ Convention. These
provisions were approved by the XVIIth International Red Cross
Conference in 1948 and were later adopted without any substantial
amendment by the Diplomatic Conference of 1949. In addition to the
Article under discussion, Articles 14, 16, 23, 38, 50, 51 and 68 of
the present Convention make provision for special measures in favour
‘of children?,

PARAGRAPH 1. — MAINTENANCE AND EDUCATION

An age limit of fifteen was chosen because from that age onwards a
child’s faculties have generally reached a stage of development at
which there is no longer the same necessity for special measures.
The same age limit is mentioned in Articles 14 and 23, and it will be
seen further on that fifteen is also the age limit for the application
of Articles 38 and 50.

In the case of orphans, and in that of children separated from their
families but whose parents are still living, the situation in which the
child finds itself must be a result of the war to entitle it to benefit
under this article.

Children whose parents died before hostilities broke out may be
assumed to be already enjoying the protection of other members of

1 Special attention should be made of the * Children’s Tracing Servcie ”
run by the German Red Cross in co-operation with the International Tracing
Service of the International Refugee Organization.

* All these provisions were considered in co-operation with the Inter-
national Union for Child Welfare.
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their family, or, if they also have died, the protection and assistance
of the State. In the same way, where children are separated from their
families not as a result of the war, but for other reasons, by a decision
of civil or penal law for example, they will be looked after under the
social welfare measures instituted in application of the ordinary laws
of the State.

Where children are deprived of their natural protectors as the
result of an event of war, the Convention makes it obligatory for the
country where they are living to adopt the necessary measures to
facilitate, in all circumstances, their maintenance, their education and
the exercise of their religion. The Convention does not specify the
measures to be taken and the Parties to the conflict will therefore
enjoy great freedom of action ; they will apply the measures which
seem most appropriate under the conditions prevailing in their
territory.

" The maintenance of the children concerned means their feeding,
clothing, and accommodation, care for their health and, where neces-
sary medical and hospital treatment.

In carrying out this task the Parties to the conflict are to give the
children the benefit of existing social legislation supplemented, where
necessary, by new provisions. They are to ensure that any child who
has been found abandoned is entrusted as soon as possible to the
tender care of a friend or, when there is no such person, ensure that he
is placed in a créche, children’s home or infants’ home. This provides
a wide field of activity for private institutions and organizations
such as the National Red Cross Societies whose help in this sphere was
of inestimable service during and after the Second World War.

The idea of education must be understood in its broadest sense as
including moral and physical education as well as school work and
religious instruction. The Article specifies that this task is to be
entrusted, as far as possible, to persons of the same cultural tradition as
the parents.

That provision is most important. It is intended to exclude any
religious or political propaganda designed to wean children from their
natural milieu ; for that would cause additional suffering to human
beings already grievously stricken by the loss of their parents.

The principles set forth in Article 24 apply to all the children in
question who are living in the territory of a Party to the conflict,
whether they are nationals of that country or aliens. The effort made
by certain delegations to have the Article transferred from Part II to
Part I11, Section 11, where it would only have applied to children of
foreign nationality, was not successful.
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PARAGRAPH 2. — RECEPTION IN A NEUTRAL COUNTRY

However well organized child welfare measures may be, they will
never be able to protect the children completely from all the various'
privations suffered by the population of a belligerent country.

Paragraph 2 therefore makes provision for a more effective measure :
it recommends that Parties to the conflict should facilitate arrange-
ments for accommodating children in neutral countries.

It is not necessary that the neutral State should be a Party to the
Convention, but the Diplomatic Conference provided the evacuated
child with two safeguards which did not appear in the earlier drafts.

One safeguard stipulates that the consent of the Protecting Power
must be obtained. The provision, however, only applies to children
who are not nationals of the country where they have been living, nor
of any country which has diplomatic representation there ; it therefore
applies primarily to children of enemy nationality ; the transfer to a
neutral country of children whose country is represented by a diplo-
matic mission will be subject to the mission’s consent.

The reason why the consent of the Protecting Powers is required
is to prevent children of enemy nationals from being evacuated for
ideological reasons and sent to countries from which they may never
come back. Children must only be evacuated for strictly humanitarian
reasonst.

"~ The first condition, formal in character, is accompanied by a
further safeguard of a practical nature which concerns all the children
in question, nationals as well as aliens : they may only be evacuated
when the State is assured that the principles stated in Paragraph 1
will be observed. That means that the country of reception must
have the means of providing under all circumstances for their mainte-
nance, their education and the exercise of their religion. Furthermore
their education must, in a neutral country too, be entrusted as far as
possible to persons of the same cultural tradition as the children’s
parents.

The meaning of this provision seems clear. The idea of transfer to
a neutral country is based on the assumption that these essential rules
will be more easily observed in a neutral country which is largely free
of the restrictions of all kinds resulting from war. If that were not so,
and the welfare of the children could be looked after better in the
country where they normally live, there would be no reason for
evacuating them.

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-A,
p. 638.
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In connection with this subject mention may be made of the
excellent work done by several Red Cross Societies belonging to
neutral countries which gave a home to children from the belligerent
countries during the last World War. Red Cross Societies are particu-
larly well equipped to take an active part in applying the present
provisions, which give legal form to this humanitarian work.

PARAGRAPH 3. — IDENTIFICATION

It will be noticed that the age limit here is twelve, whereas in the
first two paragraphs it was fifteen years of age : this is in accordance
with a recommendation made at the XVIIth International Red Cross
Conference in Stockholm, where it was considered that children over
twelve were generally capable of stating their own identity. Moreover,
whereas the first two paragraphs refer only to war orphans and children
separated from their families as a result of war, paragraph 3 refers to
all children under twelve years of age. This extension of the field
covered is fully justified, for it is essential to be able to identify all
young children, whatever their situation may be.

The only practical means of identification mentioned by the
Convention, by way of example, are identity discs ; in this sphere too
States will therefore be completely free to select the system of iden-
tification which they consider best. The comparative vagueness of the
Convention in this matter can be explained by the fact that strongly
marked differences of opinion on the subject arose at the Diplomatic
Conference of 1949. The idea of identity discs was treated with
scepticism by many delegates, who pointed out for instance how
mistakes could arise from children losing or exchanging their identity
discs. That danger certainly exists and although experience of this
method of identification in the armed forces has been generally
satisfactory, that does not necessarily prove anything in regard to
children. Other delegates feared that the wearing of discs in eccupied
territories might lead to the persecution of certain categories of
children, which would not be in accordance with the result sought.
However that may be, the number of children saved by wearing a disc
will certainly be greater than the number of children whom it may
harm. The fact that no better solution was proposed leads to the con-
clusion that identity discs may be of great service. '

The identity discs used should be made of non-inflammable
material and should bear the surname, date of birth and address of
the child and its father’s first name. These markings should either
be engraved on the disc or inscribed in indelible ink. Further par-
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ticulars might be useful, to reduce the danger of mistakes arising :
finger prints, a photograph, an indication of the child’s blood group,
rhesus factor, etc.

Paragraph 3 differs from the first two paragraphs in that it is
not obligatory. It constitutes a strong recommendation to States
to devote -their full attention to this urgent question. The text
obviously implies that the matter should be thoroughly studied in
peace-time and even specific measures taken. The institution of a
system of identification requires long preparation and it seems
essential for the work to be undertaken in good time, so that children
may carry a means of identification with effect from the first day of
the war. The co-operation of National Red Cross Societies with
governments would facilitate study of the question and, if necessary,
the adoption of the above measures?.

Finally it should be pointed out that although it was designed to
operate in the case of a conflict, the provision could be equally well
applied during national calamities, such as floods, earthquakes or
other catastrophes which might also lead to the separation of families.

Some governments and National Red Cross Societies have
already begun to study a practical programme and the International
Committee is following their efforts with close interest 2.

ARTICLE 25. — FAMILY NEWS

All persons in the territory of a Party to the conflict, or in a territory
occupied by it, shall be enabled to give news of a strictly personal nature
to members of their families, wherever they may be, and to receive news
from them. This correspondence shall be forwarded speedily and without
undue delay.

If, as a result of circumstances, 1t becomes difficult or impossible
to exchange family correspondence by the ordinary post, the Parties to

' As the provision is optional, States are naturally free to extend the
measures of identification to children over twelve or even to the whole popula-
tion. On the other hand, a State may consider, e.g. for financial reasons, that
it cannot arrange for the identification of all children under twelve. If it were
decided to identify only new-born children as from a given date, that would
be fully in accordance with the spirit of the Convention.

* The Revue Intevnationale de la Croiz-Rouge has reported the steps taken
and the plans being studied. See in particular the issues of February and
December, 1955, and January, 1956.
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the conflict concerned shall apply to a neutval intermediary, such as the
Central Agency provided for in Article 140, and shall decide in con-
sultation with @t how to ensure the fulfilment of their obligations under
the best possible conditions, in particular with the co-operation of the
National Red Cross (Red Crescent, Red Lion and Sun) Societies.

If the Parties to the conflict deem it mecessary to restrict family
correspondence, such restrictions shall be confined to the compulsory use
of standard forms containing twenty-five freely chosen words, and to the
limitation of the number of these forms despaiched to one each month.

GENERAL BACKGROUND

The outbreak of hostilities immediately results in the severance
of postal communications ; almost insurmountable barriers are raised
between the countries at war, and millions of men and women are left
without news of one another.

During the First World War the International Committee of the
Red Cross did its best to redress this unfortunate situation by forming
its first civilian message service under the auspices of the Central
Prisoners of War Agency. This service enabled some degree of con-
tact to be maintained between members of the same family who had
been separated by the war. Later, at the time of the Spanish War,
the Committee devised a system of messages of twenty-five words
each, which allowed communications to be maintained between
civilians living on either side of the fronts. These messages were
collected by the International Committee’s delegates and sent to
Geneva, whence they were forwarded to the addressees. More than
five million were transmitted in this manner from one zone to the
other.

During the Second World War the International Committee
of the Red Cross again acted as an intermediary in this work. In the
autumn of 1939 it set up a Civilian Message Section as part of the
Central Prisoners of War Agency. In view of the vast number of
messages received it devised a special family message form which
is universally accepted today. The German and British Red Cross
Societies were the first to accept this system of civilian messages and
ensured their transmission in both directions via the International
Committee. All Red Cross Societies later adopted this method of
carrying on correspondence, by means of which over twenty-three
million civilian messages were sent through the post between Septem-
ber 1939 and June 1945.
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The effects of the wartime ban on communications between
enemy countries were thus mitigated, and the anxieties of millions
of scattered human beings were set at rest!.

PARAGRAPH 1. — PRINCIPLE
1. Extent of the right to news

This right only exists in regard to family news. That condition,
which is essential will be readily understood, since it is not for the.
Convention, which is purely humanitarian in character, to deal with
the forwarding of correspondence of any other tvpe.

The expression “ family news ” should be taken as meaning all
particulars, news, questions, information, etc. concerning the personal
and family life of a person.

The right to give family news is accompanied by the right to
receive it ; it applies to members of a family i. e. to people who are
related, or connected by marriage.

The right to give his family news of a personal nature and to
receive personal news from them is one of the inalienable rights of
man ; it must be respected fully and without reservations. That is
why the Diplomatic Conference of 1949, which proclaimed that right,
rejected proposals that the Article should be placed in Part III,
Section I, where its field of application would have been less wide. This
right to family news belongs to the whole population of the countries
engaged in the war, including those living in their own country?.

2. Forwarding of family news

" The right of any person living in a country at war to give and
receive family news lays an obligation on the belligerents not to put
any obstacles in the way of such correspondence. The Convention
goes even further and requires the Parties to the conflict to forward
such correspondence “ speedily and without undue delay.” Delays
due to the existence of a war obviously cannot be avoided ; the
provision therefore only refers to undue delay, or in other words
delays which are not caused by material difficulties alone; the
censorship must, for example, carry out their work promptly and
give priority to the examination of correspondence of a personal nature.

Y See Report of the International Commitiee of the Red Cross om ils activities
during the Second World War, Vol. 11, pp. 68 sqq; Jean-G. LossiEr: De la
question des messages familiaux & celle de la protection des civils, Geneve 1943.

% See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 11-A,
pp. 710-711. i
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It will be observed that the clause does not make express provision
for the forwarding of family correspondence by the most rapid means,
viz. by air!. Experience has shown, however, that in forwarding
correspondence by ordinary mail insuperable obstacles are sometimes
encountered ; large-scale military operations and.especially bombing
from the air paralyse land communications and thus often make the
rapid transmission of correspondence impossible. It is therefore to be
hoped that belligerents will send family correspondence by air when-
ever possible.

PArRAGRAPH 2. — NEUTRAL INTERMEDIARY

Postal communications between belligerent countries are com-
Pletely severed when the frontiers are closed but when a country is
partially occupied the same forced silence is sometimes inflicted on
families separated by the line of demarcation. The right to family
news is thus in danger of becoming illusory in the very cases where it
is most necessary. In order to provide a remedy for such a state of
affairs, the Convention contains provisions by which the Parties to the
conflict are required to apply to a neutral intermediary to decide in con-
sultation the best means of ensuring that family news is transmitted.

As an example of such an intermediary the Convention refers
expressly to the Central Information Agency, set up in a neutral
country to receive and transmit to the authorities of their home
country any information it can obtain concerning protected persons.
The organization and duties of the Agency will be considered further
on?; but it should be noted here that the organization in question
may be the same as the Central Prisoners of War Agency, which has
rendered invaluable service during past wars.

In regard to the role of the neutral 1ntermedlary, the Article

. merely says that it is to decide in consultation with the States concern-
ed how to ensure fulfilment of their obligations under the best possible
conditions. The wording has been deliberately left extremely general,
so that the Agency’s action may be adapted as well as possible to the
circumstances existing at the time. The intermediary will have the
task, in collaboration with the transport services and censorship of
the States concerned, of arranging the channels through which

i In the draft Article concerning the right to family news, which was
approved by the XVIIth International Red Cross Conference in 1948, the
wording adopted was “ as rapidly as possible ”. The new wording : “ speedily
and without undue delay ” is less imperative,

1 See Article 140.
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correspondence is to be forwarded, choosing those which are safest
and most rapld

In carrying out this work the intermediary must be able to count
on the support and co-operation of national agencies whose impartial-
ity, organization and experience offer guarantees of the safe transmis-
sion of family news on national territory. The Diplomatic Conference
decided to make express mention here of the National Red Cross
Societies, in view of the great services which they had rendered in
connection with the transmission of civilian messages during the
Second World War.

Paragraph 2 is of the first importance to both national and inter-
national Red Cross organizations, because it will henceforth provide
a solid legal basis for their humanitarian work, which in the past has
rested solely on agreement with the belligerent powers.

PARAGRAPH 3. — USE OF STANDARD FORMS

Pressure of circumstances and technical considerations may
oblige belligerents to limit the number of letters and cards that each
person is entitled to send and receive.

The last paragraph therefore deals with a special form of corre-
spondence which guarantees a minimum right to correspondence ;
using standard forms containing twenty-five freely chosen words ;
States may limit the number of these forms dispatched to one each
month ; that is an extreme measure which could only be taken in
exceptional circumstances. The limit envisaged in regard to the num-
ber of cards dispatched and the number of words represent an absolute
minimum and belligerents must respect those limits under all circum-
stances. The clause lays down that the people concerned must be free
to word the message as they wish, on the understanding, of course,
that the news must be of a strictly family nature.

As in the case of the previous paragraph, this provision may, as
has already been pointed out, be regarded as a formal endorsement
of one of the most important successes achieved by the International
Committee of the Red Cross, in collaboration with the National Red
Cross Societies, during past wars. The essential points are as follows :
a special form for exchanging family correspondence, designed by the
International Committee of the Red Cross (Civilian Message Form
No. 61), was adopted in agreement with the administrative authorities
in each country by nearly all National Red Cross Societies. The name
of the National Red Cross Society issuing the card, or that of the
International Committee of the Red Cross, appears at the top. There
are places left for a message of twenty-five words of family news and
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for the names and addresses of the sender and addressee. The person
who receives the message can write a reply of twenty-five words on
the back of the card and return it to the original sender. Itis forwarded
through the National Red Cross Societies via the Civilian Message
Section of the Central Agency, an organization set up by the Inter-
national Committee of the Red Cross.

The arrangements for transmission provided for in paragraph 2,
apply equally to the implementation of paragraph 3.

A question on which the Convention is silent is whether family
messages can be sent free, as is the case, for example, with consign-
ments sent to civilian internees and prisoners of war®. The answer to
this question must be in the negative: postage and the cost of sending
messages between non-interned civilians must still be met by the
sender.

ARTICLE 26. — DISPERSED FAMILIES

Each Party to the conflict shall facilitate enquiries made by members
of families dispersed owing to the war, with the object of renewing contact
with ome another and of meeting, if possible. It shall encourage, in
particular, the work of organizations engaged on this task provided they
are acceptable to it and conform to iils security regulations. '

GENERAL BACKGROUND

A feature of the Second World War was that large numbers of
people were forced to leave their homes ; some fled before the advanc-
ing enemy forces ; the destruction caused by the war, especially by
bombing, led to mass evacuations; transfers and deportations for
political, economic and racial reasons affected in some cases the whole
population of a region, in others isolated individuals.

During the war the International Committee of the Red Cross
asked the Central Prisoners of War Agency to draw up a standard
enquiry card? on which people separated from their families through
the war could give their new address and the name of members of
their family with whom they wished to be reunited. With the as-
sistance of the National Red Cross Societies and the administrative
authorities in the countries concerned, the cards were made available

1 See Article 110, p. 458.
2 Gtandard card No. P. 10027.
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to the public in post offices, in special centres for the distribution and
forwarding of Red Cross “ Civilian message forms ”, and in the
premises of branches of National Red Cross Societies and other relief
organizations.

In Geneva the Dispersed Families Section, set up in 1943 in the
Central Prisoners of War Agency, was made responsible for receiving
the cards, classifying them and using them for their purpose by means
of the so-called tally method (the concordance of two cards classified
alphabetically under the name of the person sought, providing the
information required). In 1945 these tasks were taken over by
UNRRA®

The Central Prisoners of War Agency thus worked to put several
million civilians in all parts of the world in touch with their families
again?,

In future Article 26 will provide a basis in international law for
this work, which has been carried out on the initiative of the Inter-
national Committee of the Red Cross. The text was proposed by the
International Committee and adopted in 1949 by the Geneva Diplo-
matic Conference ; it lays down that each Party to the conflict is to
encourage the searches and activities of organizations specializing in
this work. The International Red Cross Societies will clearly be among
the first to benefit by those facilities.

1. Obligation to facilitate enquiries

It should be emphasized that in accordance with the usual practice
of the International Committee of the Red Cross during the Second
World War, Article 26 is concerned only with the re-establishing of
family ties and therefore applies solely to members of dispersed
families, not to all “ displaced persons ”. The Article is intended to
safeguard the family unit, to re-establish contacts between members
of a family group. .

The Parties to the conflict must not only allow members of
dispersed families to make enquiries; they must facilitate such
enquiries. The Convention does not go into detail but among the
examples which could be quoted are the organization of official
information bureaux and centres ; notification by postal authorities

1 United Nations Relief and Rehabilitation Administration for Europe.

2 For fuller details of the practical work done during the Second World
"War, see R. M. Frick-CRAMER: Au service des famzlles dispersées, Revue inter-
nationale de la Croix-Rouge, 1944, pp. 307 sqq. ; and Repor? of the International
Committee of the Red Cross om its activities dm'mg the Second World War, Vol. 11,

pp. 308 sqgq.
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of changes of address and possible places of evacuation : the arranging
of broadcasts; the granting of facilities for forwarding requests for
information and the replies ; and, as a precautionary measure, the
provision of identity discs for children under twelve years of age,
as provided in Article 24, paragraph 3, of the Convention ; this would
be of considerable help in reuniting dispersed families.

It should be noted that the Convention makes express provision
for setting up information bureaux, and lays down detailed regula-
tions concerning them. Each belligerent should set up an official
Information Bureau to receive and transmit information about
protected persons in its hands ; the information shouid mention the
measures adopted concerning them and should include any particulars
which will enable a protected person to be identified, and his family
notified. It must be realized, however, that these information bureaux
are only competent to deal with protected persons within the meaning
of Article 4 of the Convention, in the first place enemy nationals ;
they are not responsible for information concerning the belligerent
powers’ own nationals ! unless, of course, the Parties to the conflict
have decided otherwise.

One measure likely to facilitate this work would be free postage
for correspondence dealing with family enquiries. During the Second
World War the International Committee of the Red Cross arranged
with the Universal Post Union for the standard enquiry cards
mentioned above? to be carried post free. This was of great assistance
to the senders.

2. Assistance from humanitarian organizations

Article 26 requires belligerents to encourage the work of organiza-
tions engaged in the task of renewing contact between members of
dispersed families and reuniting them.

The assistance given by such organizations within their own
country is extremely valuable ; it is of the very first importance in
the case of enquiries by families whose members are in different
belligerent countries, especially when such countries are enemies.
Without the help of such organizations international enquiries would
usually meet with very great difficulties. The organizations must
fulfil a certain number of conditions : they must be acceptable to
the Parties to the conflict, and they must comply with the security
regulations of the belligerent in whose territory they are working.

1 See Articles 136-141.
2 See p. 195.
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This condition was not mentioned in the draft Article submitted to
the XVIIth International Red Cross Conference ; it was introduced
at Geneva in 1949. Any organization which satisfies these two condi-
tions must, as a rule, be allowed to carry on its work in connection
with the reuniting of dispersed families. The National Red Cross
Societies and their local branches have a most important role to play ;
they are mentioned expressly in' the previous Article. Now the
exchange of family news, with which Article 26 deals, is often a
preliminary to the reunion of the family concerned ; National Red
Cross Societies, which have given such valuable service in this
connection during past wars, are called upon to play a very important
part in this work in the future, as they have done in the past.

The same will be true of the Central Information Agency, which
the International Committee of the Red Cross may suggest setting
up. It may be set up as part of the Central Prisoners of War Agency,
whose Dispersed Families Section will have the task of collating in a
central card index all information and enquiries received concerning
members of dispersed families, the information being put to use by
means of the so-called “ tally ” method. This system proved its value
during the Second World War and is worthy of attention. In the
same way standard enquiry cards seem a simple and practical means
of facilitating the renewal of contact between members of families.
The Convention, rightly, does not go into details of the methods
which could be used, since they cannot be set out in advance, but
must depend on circumstances, which will vary. The Convention
merely states that belligerents are under an obligation to encourage
the work of competent organizations, thus showing clearly that it is
not merely a matter of tolerating their activities, but above all, of
supporting and actively furthering their efforts, or even, as the
English text has it, of encouraging them.



PART III

STATUS AND TREATMENT OF PROTECTED PERSONS

[N

SectioN I.

PROVISIONS COMMON TO THE TERRITORIES OF THE PARTIES
TO THE CONFLICT AND TO OCCUPIED TERRITORIES

ARTICLE 27. — TREATMENT : GENERAL OBSERVATIONS

Profected persons are entitled, in all civcumstances, to respect for
their persons, their honour, their family rights, their veligious convictions
and practices, and their manners and customs. They shall at all times
be humanely treated, and shall be protected especially against all acts
of violence or thveals theveof and against insults and public curiosity.

Women shall be especially protected against any attack of their
honour, in particular against rape, enforced ;brostzmtwn or any form
of tndecent assault.

Without prejudice to the provisions relating to tkezr state of health,
age and sex, all protected persons shall be treated with the same con-
stderation by the Party to the conflict in whose power they ave, without
any adverse distinction based, in particular, on race, mlzgzon or political
opinion.

However, the Parties to the conflict may take such measures of control
and security in vegard to ﬁrotected ﬁersons as wmay be necessary as a
result of the war.

GENERAL REMARKS.. HisTORICAL BACKGROUND

Article 27, placed at the head of Part III, occupies a key positioh
among the Articles of the Convéntion. It is the basis of the Conven-
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tion, proclaiming as it does the principles on which the whole of
“ Geneva Law ” is founded. It proclaims the principle of respect
for the human person and the inviolable character of the basic rights
of individual men and women.

The statement of these principles in an international convention
gives them the character of legal obligations and marks an essential
stage in the history of international law—in particular international
humanitarian law, which is concerned above all with man as man.

It codifies notions which date back to ancient times and which,
through Christian thought and partlcularly Thomism, have, since
the Reformation made their appearance in international law!. Such
notions are not characteristic of western civilization alone ; they are
also found in the basic philosophies of other civilizations, especially
in the philosophies and religions of Islam, India and the Far East.
Article 27 is a characteristic manifestation of the evolution of ideas
and law?

It will be remembered that the XVIIth International Red Cross
Conference had thought of giving the Convention a Preamble solemnly
drawing attention to certain rules considered to constitute the “ basis
of universal human law ” ; but the Diplomatic Conference was unable
to reach agreement on the matter and the present Article, together
with Articles 31-34 of the Convention, must, in the absence of a
Preamble, be regarded as setting forth those rules?

_The first three paragraphs of Article 27 reflect the spirit which
imbues the whole Convention in regard to the rights of the individual,
but the last paragraph of the Article nevertheless makes a reservation
concerning military requirements and other matters of imperative
national interest, thus balancing the rights and liberties of the indivi-
dual dgainst those of the commumty

‘As has been said, Article 27 is the basis on which the Convention
rests, the central point in relation to which all its other provisions

‘1 See Max HUBER : Le Droit des Gens et I’ Humanité, Revue internationale

de la Croix- -Rouge, 1952, pp. 646 ff. For points common to the Convention
and the Declaration of Human Rights, see C. PiLoup : La Déclavation univer-
‘'selle des.-Droits de I'Homme ot les Conventions inteynationales protégeant les
victimes de la guerre, ibid, 1949, pp. 252-258.
" % For comments on the question as a whole see LAUTERPACHT : Inferna-
tional Law and Human Rights, London, 1950. With special reference to Humani-
tarian Law, see H. CoURSIER : Etudes sur la formation du dvoit humanitaive,
Geneva, 1952.

3 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I,
p. 113.

- 4 The reservation in regard to State security matters was added by the
1949 Conference at the suggestion of the Delega.tmn of the United States
of America.
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must be considered. It was in order to give greater prominence to
this essential Article and to underline its fundamental importance
that the Diplomatic Conference placed it at the beginning of Part ITI
on the status and treatment of protected persons. '

PARAGRAPH 1. — GENERAL PRINCIPLES
1. First sentence. — Respect for fundamental rights
A. Respect for the person. — This provision is based on a similar

obligation laid down in the 1929 Geneva Convention on prisoners of
war. The right of respect for the person must be understood in its
widest sense : it covers all the rights of the individual, that is, the
rights and qualities which are inseparable from the human being by
the very fact of his existence and his mental and physical powers ;
it includes, in particular, the right to physical, moral and intellectual
integrity—an essential attribute of the human person.

The right to physical integrity involves the prohibition of acts
impairing individual life or health; it is reinforced by two other
provisions of the Convention—the second sentence of this same
paragraph, which lays down expressly the obligation to give humane
treatment; and Article 32 which prohibits certain practices which have
shocked the conscience of the world.

Respect for intellectual integrity means respect for all the moral
values which form part of man’s heritage, and applies to the whole
complex structure of convictions, conceptions and aspirations peculiar
to each individual. Individual persons’ names or photographs, or
aspects of their private lives must not be given publicity.

What about the right to life itself ? Unlike Article 46 of the Hague
Regulations ! the present Article does not mention it specifically.
It is nevertheless obvious that this right is implied, for without it
there would be no reason for the other rights mentioned. This is a
simple conclusion & magjori ad minus, and is confirmed by the existence
of clauses prohibiting murder, reprisals and the taking of hostages,
in Articles 32, 33 and 34 of the Convention. Furthermore, the death
penalty may only be applied to protected persons under the circum-
stances strictly laid down in Article 68. ,

The right to personal liberty, and in particular, the right to move
about freely, can naturally be made subject in war time to certain

1 This Article, in which the provisions under discussion had their origin,
reads as follows » “ Family honour and rights, the lives of persons, and private
property, as well as religious convictions and practice, must be respected.
Private property cannot be confiscated.” .
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restrictions made necessary by circumstances. So far as the local
population is concerned, the freedom of movement of civilians of
enemy nationality may certainly be restricted, or even temporarily
suppressed, if circumstances so require. That right is not, therefore,
included among the other absolute rights laid down in the Convention,
but that in no wise means that it is suspended in a general manner.
Quite the contrary : the regulations concerning occupation and those
concerning civilian aliens in the territory of a Party to the conflict are
based on the idea of the personal freedony of civilians remaining in
general unimpaired. The right in question is therefore a relative one
which the Party to the conflict or the occupying power may restrict
or even suspend within the limits laid down by the Convention.

B. Respect for honour. — Honour is a moral and social quality.
The right to respect for his honour is a right invested in man because
he is endowed with a reason and a conscience. The fact that a protected
person is an enemy cannot limit his right to consideration and to
protection against slander, calumny, insults or any other action
impugning his honour or affecting his reputation ; that means that
civilians may not be subjected to humiliating punishments or work.

It should be noted that respect for a prisoner of war’s honour,
as well as respect for his person, in stipulated in Article 46 of the
Hague Regulations, and also in the 1929 Geneva Convention.

C. Respect for famaly vights. — The obligation to respect family
rights, already expressed in Article 46 of the Hague Regulations, is
intended to safeguard the marriage ties and that community of parents
and children which constitutes a family, “ the natural and fundamental
group unit of society ”!. The family dwelling and home are therefore
protected ; they cannot be the object of arbitrary interference.

Respect for family life is also covered by the clause prohibiting
rape and other attacks on women’s honour, as stated in the next
paragraph. Furthermore, Article 82 of the Convention provides that
in case of internment “members of the same family, and in particular
parents and children, shall be lodged together in the same place of
internment ”. In the same way the Convention lays down that “inter-
nees may request that their children who are left at liberty without
parental care shall be interned with them .

Respect for family rights implies not only that family ties must be
maintained, but further that they must be restored should they have

1 See Uwniversal Declavation of Human Rights of December 10, 1948,
Article 16, ‘para. 3.
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been broken as a result of wartime events. That is the object of
Articles 25 (family correspondence) and 26 (dispersed families) and
of some of the clauses of Articles 39, 40 and 50.

D. Respect for religious convictions and practices. — The principle
of freedom of thought is the basis of the great movement for the
Rights of Man which invaded and transformed politics and law. It is
therefore inscribed at the beginning of the traditional proclamations
of essential rights and fundamental liberties.

The right to respect for religious convictions is part of freedom
of conscience and freedom of thought in general. It implies freedom
to believe or not to believe, and freedom to change from one religion
or conviction to another. This safeguard relates to any system of
philosophical or religious beliefs.

Religious freedom is closely connected with the idea of freedom to
practise religion through religious observances, services and rites.
Protected persons in the territory of a Party to the conflict or in
occupied territory must be able to practise their religion freely,
without any restrictions other than those necessary for the mainte-
‘nance of public law and morals. That is the object of Articles 38,
paragraph 3, and 58 of the Convention which provide that internees
shall receive spiritual assistance from ministers of their faith.

Article 27 reaffirms the provision in Article 46 of the Hague
Regu]atlons that occupylng forces are bound to respect “ religious
convictions and practice ”.

E. Respect for manners and customs. — Respect for the human
person implies respect for “ manners” (in the sense of individual
behaviour) and “ customs” (meaning the usages of a particular
society).

Manners may be said to refer to the ordinary way of behaving or
acting—to the expression of personality by the most ordinary actions
of daily life. It isthese constant personal habits which the Convention
aims at protecting. .

The idea of a custom is more objective, that is, it indicates, in a
genera.l way, the body of rules hallowed by usage which man observes
in his relations with his fellow men. Custom draws its authority from its
tacit acceptance by the whole body of citizens. Such ancient and general
customs taken as a whole constitute part of the law of each country.

The obligation to respect manners and customs is particularly
important in the case of occupied countries. Everybody remembers
the measures adopted in certain cases during the Second World War,
which could with justice be described as “ cultural genocide ”. The
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clause under discussion is intended to prevent a reversion to such
practices.

2. Second sentence. — Humane treatment

. The obligation to grant protected persons humane treatment is
in truth the leitmotiv of the four Geneva Conventions. After proclaim-
ing the general principle, the Convention enumerates the acts which
are prohibited. ;

The expression “to treat humanely ” is taken from the Hague
Regulations and from the two 1929 Geneva Conventions. The word
““ treatment ” must be understood here in its most general sense as
applying to all aspects of man’s life. It seems useless and even danger-
ous to attempt to make a list of all the factors which make treatment
“humane ” 1. The purpose of this Convention is simply to define the
correct way to behave towards a human being, who himself wishes to
receive humane treatment and who may, therefore, also give it to his
fellow human beings. What constitutes humane treatment follows
logically from the principles explained in the last paragraph, and is
further confirmed by the list of what is incompatible with it. In this
connection the paragraph under discussion mentions as an example,
using the same wording as the Third Geneva Convention 2, any act of
violence or intimidation inspired not by military requirements or a
legitimate desire for security, but by a systematic scorn for human
values (insults, exposing people to public curiosity, etc.).

The Convention does not confine itself to-stipulating that such
acts are not to be committed. It goes further ; it requires States to
take all the precautions and measures in their power to prevent such
acts and to assist the victims in case of need 2.

This first list has very rightly been supplemented in Article 32 by
a further list of acts considered as grave breaches of the duty of
humane treatment: extermination, murder, torture, mutilation,
biological experiments not necessitated by medical treatment of the
person concerned. .

The requirement of humane treatment and the prohibition of
certain acts incompatible with it are general and absolute in character,

* See Commentary I, p. 53.

2 See Article 13, para. 2, of that Convention.

3 The Diplomatic Conference rejected a proposal that the expression
“ protected against ” should be replaced by the words “ shall not be exposed
to ” which would have greatly reduced the scope of the Clause. See Final
Record - of the Diplomatic Conference of Geneva of 1949, Vol. II-A, pp. 712-713.
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like the obligation enjoining respect for essential rights and funda-
mental liberties. They are valid “in all circumstances ” and *at
all times ”, and apply, for example, to cases where a protected person
is the legitimate object of strict measures, since the dictates of
humanity and measures of security or repression, even when they are
severe, are not necessarily incompatible. The obligation to give
humane treatment and to respect fundamental rights remains fully
valid in relation to persons in prison or interned, whether in the
territory of a Party to the conflict or in occupied territory. It is in
such situations, when human values appear to be in greatest danger,
that the provision assumes its full significance.

PARAGRAPH 2. — TREATMENT OF WOMEN

Paragraph 2 denounces certain practices which occurred, for
example, during the last World War, when innumerable women of
all ages, and even children, were subjected to outrages of the worst
kind : rape committed in occupied territories, brutal treatment of
every sort, mutilations etc. In areas where troops were stationed, or
through which they passed, thousands of women were made to enter
brothels against their will or were contaminated with venereal
diseases, the incidence of which often increased on an alarming scale?.

These facts revolt the conscience of all mankind and recall the
worst memories of the great barbarian invasions. They. underline
the necessity of proclaiming that women must be treated with special
consideration. That is the object of this paragraph, which is based
on a provision introduced into the Prisoners of War Convention in
1929, and on a proposal submitted to the International Committee
by the International Women’s Congress and the International
Federation of Abolitionists? :

The provision is founded on the principles set forth in paragraph
1 on the notion of “respect for the person ”, “ honour ” and “ family
rights ”.

A woman should have an acknowledged right to special protection,
the special regard owed to women being, of course, in addition to
‘the safeguards laid down in paragraph 1, which they enjoy equally
with men.

! See Commission of Government Experts foi the Study of the Cownvention
for the Protection of War Victims (Geneva, Apr. 14-26, 1947). Preliminary .
Documents, Vol. 111, p. 47.
. 2 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-A,
p. 821 .
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The Conference listed as examples certain acts constituting an
attack on women'’s honour, and expressly mentioned rape, enforced
prostitution, i.e. the forcing of a woman into immorality by violence
or threats, and any form of indecent assault. These acts are and remain
prohibited in all places and in all circumstances, and women, whatever
their nationality, race, religious beliefs, age, marital status or social
condition have an absolute right to respect for their honour and their
modesty, in short, for their dignity as women.

PARAGRAPH 3. — EQUALITY OF TREATMENT;
NON-DISCRIMINATION

Paragraph 3 contains a statement of the principle that all protected
persons are to receive the same standard of treatment, with a further
clause concerning non-discrimination. That means that any protected .
person is entitled to all the rights and liberties proclaimed by the
Convention under a general principle common to all the Geneva
Conventions 1.

It is clear from the wording of the provision that the list of various
criteria on which discrimination might be based—race, religion and
political opinion—is only given by way of example. The criteria
of language, colour, social position, financial circumstances and birth
might be added. In a word, any discriminatory measure whatsoever
is banned, unless it results from the application of the Convention.

Nationality is not among the various criteria mentioned (it was
mentioned in Article 13) and the discussions at the Diplomatic
Conference make it clear that it cannot be regarded as implicitly
included 2.

A prohibition of discrimination does not mean that all differentia-
tion is forbidden. That is clear from the qualified character of the
wording, which only excludes differences when they are of an adverse
nature. Equality might easily become injustice if it was applied to
situations which were essentially unequal, without taking into accourit
such circumstances as the state of health, age and sex of the protected
persons concerned. It is in this way that the principle of equality
is understood in the Convention.

. 1... It will be noted, for example, that the three other Geneva Conven-
tions of 1949 also contain a clause prohibiting discrimination ; see Article 12,
para. 2, of the First and Second Conventions and Article 16 of the Third Con-
vention. .

* See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A,
Pp. 640-642.
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It should be noted too that the prohibition of all adverse distinc-
tions in the treatment given to protected persons is not merely a
negative duty. It implies an active role. An occupying Power is,
for example, bound to abrogate any discriminatory laws it may find
in occupied territory, if they place difficulties in the way of the applica-
tion of the Convention. That follows also from the first paragraph of
~ Article 64.

PARAGRAPH 4. — RESERVATION IN REGARD TO SECURITY MEASURES

The various security measures which States might take are not
specified ; the Article merely lays down a general provision. There
‘are a great many measures, ranging from comparatively mild restric-
tions such as the duty of registering with and reporting periodically
to the police authorities, the carrying of identity cards or special
papers, or a ban on the carrying of arms, to harsher provisions such
as a prohibition on any change in place of residence without permission,
prohibition of access to certain areas, restrictions of movement, or
even assigned residence and internment (which, according. to Article
41, are the two most severe measures a belligerent may inflict on
protected persons).

A great deal is thus left to the discretion of the Parties to the
conflict as regards the choice of means. What is essential is that the
measures of constraint they adopt should not affect the fundamental
rights of the persons concerned. As has been seen, those rights must
be respected even when measures of constraint are justified.

Although these supreme rights are not, generally speaking, in
any danger as a result of the first administrative measures we men-
tioned, that is not so in the case of assigned residence or internment.
The experience of the Second World War has shown in tragic fashion
that under such conditions there is a particularly great danger of
offences against the human person. That is why the Convention,
conscious of the danger, only accepts internment and assigned
residence as measures to be adopted in the last extremity, and makes
them subject to strict rules (Articles 41 to 43 and Article 78) ; and
why, furthermore, it lays down in great detail (Articles 79 to 135—
treatment of internees) standards of treatment designed to ensure
that the human person is respected under the circumstances where
it appears to be in greatest danger.
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ARTICLE 28. — DANGER ZONES

The presence of a protecied person may not be used to vender ceriain
potnls or areas immune from military operations.

1. Distinction between ruses of war ' (which are permissible)
and -acts of barbarity (which are unlawful)

During the last World War public opinion was shocked by certain
instances (fortunately rare) of belligerents compelling civilians to
femain in places of strategic importance (such as railway stations,
viaducts, dams, power stations or factories), or to accompany military
convoys, or again, to serve as a protective screen for the fighting
troops. Such practices, the object of which is to divert enemy fire,
have rightly been condemned as cruel and barbaric ; in this they differ
from ruses of war, about which a few words ought to be said in
order to bring out the exact meaning of this Article.

Ruses of war used in conjunction with armed force have been
from time immemorial an essential part of the conduct of opera-
tions. A special Article of the Hague Regulations?!, confirming the
unwritten law on the subject, states specifically that “ ruses of war .
are considered permissible ”. There is not the slightest doubt in regard
to the general principle ; but when it is wished to define ruses of war,
a difficult question arises : at what point does a practice authorized
by the laws and customs of war cease to be lawful and become,
instead, an act condemned by international law ?

It may be stated, in the first place, that certain actions involving
treachery, bad faith or deceit are prohibited as measures of war.
Misuse of a flag of truce or of the Red Cross emblem would be cases in
point.

Ruses of war are not a valid pretext for breaking the law. They
must remain inira legem ; they must “have regard to the duties
imposed by international law”2. The lawfulness of ruses of war
depends on the observance of the laws and customs of war, which are
themselves based on the principle of respect for the civilian popula-
tion. Consequently, the presence of civilians must never be used to
render immune from military operations ob]ectlves which are liable
to be attacked.

1 See The Hague Regulations of 1907, Article 24.
® FaucHILLE : Traitd de dvoit international public, Vol. II, No. 1086.
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2. Scope of the provision

In order to determine the exact scope of the provision, it is
necessary to define the term “ military operations ”. Those words
refer here to any acts of warfare committed by the enemy’s land,
air or sea forces, whether it is a matter of bombing or bembardments
of any kind or of attacks by units near at hand. It also covers acts of
war by groups, such as volunteer corps and resistance movements,
which are placed in the same category as the regular armed forces
under Article 4, sub-paragraphs (2), (3) and (6), of the Third Geneva
Convention of 1949. The prohibition is expressed in an absolute form
and applies to the belligerents’ own territory as well as to occupied
territory, to small sites as well as to wide areas.

The prohibition expressed in this Article also occurs in Article 83,
which lays down that places of internment for civilians are not to be
set up in areas particularly exposed to the dangers of war.

ARTICLE 29. — RESPONSIBILITIES

The Party to the conflict in whose hands protecied persons may be,
is vesponsible for the treatment accorded to them by its agents, irrespective
of any tndividual responsibility which may be incurred.

1. Responsibility of the State and of the individual

Any breach of the law is bound to be committed by one or more
individuals and it is normally they who must answer for their acts.
Nevertheless, if the author of the act contrary to international law
is an agent of the State, it is no longer his responsibility alone which
is involved, but also that of the State, which must make good the
damage and punish the offender. To the extent, however, that indivi-
dual men and women acquire “ international ” rights and obligations
and thus become “ subject ” to international law (as they do in con-
nection with the laws and customs of war), so are they invested with
the capacity of committing international offences, for which they
personally may be held responsible, as well as the State to which they
belong.

The existence of this dual responsibility is reflected in the varying
tone of the Article, which begins by declaring that the State is
responsible and then goes on to make a reservation in regard to the
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individual responsibilities which may be incurred. The Convention
thus shows clearly that two distinct responsibilities co-exist and
emphasizes that they. are not alternatives but supplementary to
one another. The fact that the State has made good the damage
caused in no way diminishes the responsibility of the author of the
offence and, vice versa, punishment of the offender does not relieve
the State of its responsibility. The two forms of punishment for
violations of the Convention thus run parallel to each other, a fact
the Diplomatic Conference wished to stress. _

Only the responsibility of the State will be dealt with here, as the
question of individual responsibility is considered in Part IV in
connection with Articles 146 and 147 (on penal sanctions).

2. Principle

The principle of the responsibility of States implies an obligation
on the Parties to the conflict to instruct their agents in their duties
and their rights. They must take the greatest pains to ensure that
the State services in contact with the protected persons are in actual
fact capable of applying the provisions of the Convention. In that
respect Article 29 is similar to Article 1 which, as has been seen,
binds the Contracting Parties to respect and “ ensure respect for ”
the Convention in all circumstances, and to Article 144 which stipulates
that the text of the Convention is to be disseminated as widely as
possible both in time of peace and in time of war.

The principle of State responsibility further demands that a
State whose agent has been guilty of an act in violation of the Con-
vention, should be required to make reparation. This already followed
from Article 3 of the Fourth Hague Convention of 1907 respecting
the Laws and Customs of War on Land, which states that “ a bel-
ligerent Party which violates the provisions of the said Regulations
(The Hague Regulations) shall, if the case demands, be liable to pay
~compensation. It shall be responsible for all acts committed by
persons forming part of its armed forces .

Compensation for damage resulting from the unlawful act,
although not stipulated explicitly, is undoubtedly implied by the
authors of Article 29. Consequently, a State which bears responsibility
for a violation of the Convention is in duty bound to make good the
damage caused, either by restoring everything to the former condition
(restitutio in integrum) or by paying damages, the choice resting, as a
general rule, with the party entitled to reparation, that is, with the
injured party. In many cases, however, reparation will have to be
limited to the payment of damages, when the nature of the prejudice
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caused makes restoration impossible and admits of no other form of
compensation. An example of this would be the physical and mental
injury suffered by protected persons who, despite the formal safeguards
provided in the Convention, have been brutally treated while interned
in enemy or occupied territory.

It was not for the Convention to lay down rules concerning the
procedure for applying this Article. The position is not the same as
in the case of the individual liability to punishment of persons guilty
of infringing clauses of the Convention. That is-a comparatively
new principle of the law of war, while here we are dealing with a
chapter of international law in which there are numerous precedents.
It is possible to refer, on the matter, to recognized rules embodied
in the clauses of peace treaties, to provisions of statute law and to -
awards in international arbitration.

The safeguard contained in the present Article is reinforced by a
provision in Article 148 relating to the responsibilities of the Con-
tracting Parties, which may not absolve themselves of any liability
incurred in respect of one of the grave breaches defined in Article 147.

Omne other point should be made clear. The Convention does not
give individual men and women the right to claim compensation.
The State is answerable to another contracting State and not to
the individual. On that point the recognized system was not in any
way modified in 1949.

3. Scope of the provision

Article 29 defines, by means of a general formula, the persons who
can, by their acts, involve the State in responsibility : the State is
only responsible in so far as the treatment contrary to the Convention
is due to action by its “ agents %

The term ““agent ” must be understood as embracing everyone
who is in the service of a Contracting Party, no matter in what way
or in what capacity. It included civil servants, judges, members of the
armed forces, members of para-military police organizations, etc.,
and so covers a wider circle than the definition in the Fourth Hague
Convention according to which the responsibility of the State could
only be involved by “ persons forming part of its armed forces ”
The term employed is more appropriate than any list of categories 2.
On the other hand it embodies an essential reservation ; for the word

1 See Final Record of the szlomam Conference of Geneva of 1949, Vol. II1-A,
pp. 642-643, 713-714 and 822.
® See, for example, the Stockholm Draft of 1948, Article 26:
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“ agent ¥ limits the scope of the provision to those persons alone who
owe allegiance to the Power concerned. In this it differs from the
corresponding provision in the Stockholm Draft of 1948, where the
general scope of the provision was emphasized by the use of the words
“or on any other persons ” at the end of the Article.

The nationality of the agents does not affect the issue. That is of
patricular importance in occupied territories, as it means that the
occupyingauthorities are responsible for acts committed by their locally
recruited agents of the nationality of the occupied country. The
position is just the same whether the agent has disregarded the
Convention’s provisions on the orders, or with the approval, of his
superiors or has, on the contrary, exceeded his powers, but made use
of his official standing to carry out the unlawful act. In both cases
the State bears responsibility internationally in accordance with the
general principles of law.

The decision to limit the responsibility of the State to its agents
was the subject of criticism at the Diplomatic Conference. Various
delegations pointed out that an Occupying Power might have certain
of its decisions carried out by the local authorities, or it might set up a
puppet government, in order to throw responsibility for crimes, of
which it was the instigator, upon authorities which were regarded as
being independent of it!. In order to remove this difficulty, it is
necessary to disregard all formal criteria. It does not matter whether
the person guilty of treatment contrary to the Convention is an agent
of the Occupying Power or in the service of the occupied State ; what
is important is to know where the decision leading to the unlawful
act was made, where the intention was formed and the.order given.
If the unlawful act was committed at the instigation of the Occupying
Power, then the Occupying Power is responsible ; if, on the other
hand, it was the result of a truly independent decision on the part of
the local authorities, the Occupying Power cannot be held responsible.

One other question arises. Will States have to answer not only
for the actions of their agents, but for any acts in violation of the
Convention, committed by their own subjects ?

The question is of importance, particularly for protected persons
of enemy nationality living in the territory of a Party to the conflict,
as they are liable to be a target for hostile demonstrations by the
public. It was seen in discussing Article 27 that under the Convention
protected persons are entitled to protection against all acts of violence
or threats of violence and against insults and public curiosity. Gener-

* See Final Record of the Dzyblomat‘w Conference of Geneva of 1949, Vol. II-A,
pp. 643 and 714.
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ally speaking, reference should be made in this matter to the principles
of international law, which remain fully valid side by side with the
Article under discussion. According to those general principles a
State is not automatically responsible for the private actions of its
nationals. It is responsible, however, if it has failed to give proof of
the requisite diligence and attention in preventing the act contrary
to the Convention® and in tracking down, arresting and trying the -
guilty party.

It must be remembered that the Contracting States have to
disseminate the text of the Convention in peacetime in order to bring
it to the knowledge not only of their agents, but of the whole popula-
tion. That is laid down in formal terms in Article 144,

ARTICLE 30. — APPLICATION TO PROTECTING POWERS AND
RELIEF ORGANIZATIONS?

Protected persons shall have every facility for making application to
the Protecting Powers, the International Committee of the Red Cross, the
National Red Cross (Red Crescent, Red Lion and Sun) Society of the
country where they may be, as well as to awy organization that might
assist them. ,

These several orgamizations shall be gramted all facilities for that
purpose by the authorvities, within the bounds set by military ov security
considerations. -

Apart from the visits of the delegates of the Protecting Powers and of
the International Commitiee of the Red Cross, provided for by Awticle 143,
the Detaining or Occupying Powers shall facilitate as much as possible
visits to protected persons by the representatives of other ovganizations
whose object 1s to give spiritual aid ov material relief to such persons.

The Diplomatic Conference adopted Article 30 without making
any change of importance to the text based on the Government
experts’ recommendations. The Article is placed in this Section as all
protected persons, both in the territory of a belligerent power and in
occupied territory, are entitled to communicate with the Protecting
Powers and with relief organizations. It should be read in conjunction
with Article 142, one of the general provisions concerning the execution
of the Convention, which establishes the status of relief organizations

! For the discussions leading up to the adoption of Article 30, see Final
Record, Vol. 1, p. 118 ; Vol. 11-A, pp. 644-645; p. 715, p. 822; Vol. II-B, p. 406.
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and other bodies. The two Articles are inter-dependent and comple-
mentary ; in fact, they overlap to some extent, so that the commentary
on one forms part of the commentary on the other.

Since the section with which we are dealing is concerned with the
treatment of protected persons, Article 30 might merely have mention-
ed the right of such persons to appeal to the Protecting Power and to
relief societies. In view of the importance of the subject, however,
the authors of the Convention, when stating the general principle
involved, had no hesitation in giving certain details concerning its
application in practice.

PARAGRAPH 1. — RIGHT OF COMMUNICATION
1. Principle

As the Rapporteur of Committee III of the Diplomatic Conference
very rightly pointed out, “ it is not enough to grant rights to protected
persons and to lay responsibility on the States: protected persons
must also be furnished with the support they require to obtain their
rights ; they would otherwise be helpless from a legal point of view in
relation to the Power in whose hands they are. Article 30 therefore
charges such Powers to afford protected persons every facility for
making application to the Protecting Power, the International
Committee of the Red Cross etc. 71

The right in question is an absolute right, possessed by all protected
persons both in the territory of a Party to the conflict and in occupied
territory, whether they are not detained, or are internees, persons
placed in assigned residence or detained. The communication may
have a wide variety of causes, and it may take the form of an applica-
tion, suggestion, a complaint, a protest, a request for assistance, etc. ;
it is not even necessary for an infringement of the Convention on the
part of the authorities to have occurred. The right of communication
may be exercised under all circumstances. It must be pointed out,
however, that this right may be suspended if the seriousness of the
circumstances so demands 2.

The provision under consideration will not be really effective unless
the right of communication can be exercised without hindrance ; the
Diplomatic Conference therefore wished to give it an essentially
practical form ; hence the absence of procedural clauses. The Confer-

8 1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-A,
p. 822,

2 See Article 5.
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ence considered that the right of communication is justified by the
mere fact of a protected person needing assistance.

The fact that the new Convention grants civilian war victims a
formal and absolute right of appeal to supervising and relief agencies,
a facility which up till then had depended solely on the goodwill of
the Parties to the conflict, is of great significance; the certainty of
being able to avoid isolation, of being able to establish contact with
impartial charitable agencies, together with the hope of sympathy
and relief in cases of distress, is psychologically most valuable to
protected persons for the moral support it gives them. On the other
hand, the obligation laid on the belligerents represents a warning
and will encourage a scrupulous observation of the provisions of the
Convention. ‘

2. Organizations

A. The Protecting Powers. — Article 9 provides the legal basis for
the action of Protecting Powers in favour of protected persons, since
it gives them the task of supervising the application of the Convention.
Thirty-two other Articles provide for the intervention of those Powers
in specific cases. Article 30 is a very valuable addition to this system
of intervention ex conventione, since it gives the protected persons an
opportunity of themselves making the Protecting Power act, by means
of a simple individual request.

B. Humanitarian organizations. — In addition to the Protecting
Powers, Article 30 mentions the International Committee of the Red
Cross and the National Red Cross Societies. It is not intended to
consider here the general problems connected with the admission
and status of relief organizations within the territory of the Parties
to the conflict?, but merely to emphasize one of the essential aspects
of their work. ’

(@) The International Committee of the Red Cross appears to be
“particularly well qualified to receive complaints, requests and
suggestions of various kinds from protected persons. Because of its
traditional neutrality and impartiality and its independence it is in a
unique position as a neutral intermediary for all categories of protected
person. Its position, in fact, is very different from that of the Pro-
tecting Powers, which, being agents of belligerent States, can only
receive applications from people who owe allegiance to those States.
Thus during past wars the International Committee has brought
assistance and relief to millions of people in distress. For some of

1 See Articles 10, 63 and 142.
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these unfortunates the Commiittee represented their last defence
against arbitrary action by the enemy authorities.

Although the Convention leaves protected persons complete
freedom of choice, there are some cases which naturally fall to a
specific organization. Certain matters. of an official nature in general
form part of the duties of the Protecting Powers ; examples are legal
aid, the issue and renewal of passports, the attestation of documents,
the issue of birth, marriage and death certificates, the laws of in-
heritance, the protection of private property and many other questions
which are dealt with in peacetime by the diplomatic or consular
service.

On the other hand humanitarian organizations will be qualified
to intervene and to bring relief in response to appeals from human
beings in distress or in order to come to the spiritual or material aid
of protected persons.

-(b) The Diplomatic Conference also mentioned the National Red
Cross (Red Crescent, Red Lion and Sun) Societies of the countries
where the protected persons are living, as a tribute to the enormous
amount of work which they accomplished in behalf of civilian victims
of the war.

The Societies, however, are under certain circumstances in a
position different from that of the Protecting Powers or the Inter-
national Committee. In a belligerent country or a country involved
in the conflict, the National Red Cross Society has not the same
degree of independence as the Protecting Powers (which cannot of
course be Parties to the conflict) or the International Committee
of the Red Cross (whose members are citizens of a neutral State).
The National Societies have in fact close bonds with the country in
which they do their work. It is therefore necessary to distinguish
between two different situations :

1. In the territory of Parties to the conflict, the protected persons
within the meaning of Article 4 of the Convention are aliens, and
generally of enemy nationality. National Societies which extend
their relief programme to cover all victims of the war?! are worthy
of the highest praise. It must be recognized, however, that it will
sometimes be difficult for a National Societyto respond to appeals
from enemy subjects. Their attitude might be misunderstood by
public opinion and courage and integrity would be needed to have it
accepted. Nevertheless every effort must be made to ensure that
the principles of humanitarian aid, without discrimination, whose

1 See in this connection XVIIth Internatlonal Conference of the Red Cross,
Resolutions 25 and 26.
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moral value is so high, take precedence over national interests and
are applied to everyone, friend and foe with the same solicitude, the
same devotion, disregarding all national, racial, political, religious,
social and other considerations. That is the National Societies’ most
noble task—one which is inspired directly by the idea on which the
Red Cross is based.

Consequently, National Red Cross Societies which have not
already done so, will no doubt feel called upon to modify their statutes
with a view to organizing this charitable work in behalf of civilians.
It would be desirable to comple'te' all such arrangements in peace-
time, as the operation of relief services requires detailed organization,
effective leadership and a large and well-quahﬁed staff, if the work
is to be done properly.

2. In occupied tervitories, the protected persons will represent
nearly the whole of the population. The activities of the National
Society of the occupied territory will therefore be mainly concerned
with their fellow countrymen. There is no need to emphasize the
importance of the privilege given to such a society. How much
suffering could have been relieved if this formal right had existed
. before the last war, during which people were detained and imprisoned

without being able to inform anyone or apply to any organization
which could help them.

It is in occupied territories. that this right to communication
is of greatest importance ; it opens up a wide field-of activities for
National Red Cross Societies, but they must be careful not to promote
hostile action against the occupation forces, under the cover of relief
activities, Patriotic feelings may make this temptation a strong one;
but to give way to it would inevitably cause the collapse of a system
built up with such pains. :

(c) The paragraph provides, lastly, that protected persons may
apply to any other organization that might assist them.

The National Red Cross Societies of countries other than that in
which the protected persons are living will certamly be included among
those organizations. The Red Cross Societies in question, particularly
those of neutral countries, will sometimes be in a better position to
take action than local Red Cross organizations, for the reasons given
above. The Diplomatic Conference deliberately refrained from making
the assistance of such organizations subject to any condition, other
than that of being capable of assisting those who ask for their help?.
'Under c1rcumstances where distress assumes such proportlons that

1 See Final Recovd of the Diplomatic Confermce of Geneva of 1 949 Vol. TI-A,
pp. 644-645.
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there can never be enough assistance, it is essential to call upon all
possible sources of relief. These organizations, however, whether
national or international, must likewise strictly avoid, in their
humanitarian activities, any action hostile to the Power in whose
territory: they are working or to the Occupying Power. These
principles, needless to repeat, govern all forms of relief organized in
connection with the Geneva Convention .

PARAGRAPH 2. — FACILITIES. RESERVATION

The Convention requires the Parties to the conflict to grant all
facilities to the Protecting Powers and relief organizations. That
means that it will not be enough merely to authorize them to carry
out their work ; their task must be facilitated and promoted. It is
the duty of the authorities to take all necessary steps to allow approved
organizations to take rapid and effective action wherever they are
asked to give assistance. Among examples of such measures can be
mentioned the provision of facilities for delegates to move about and
carry on correspondence, to have free access to all places where
protected persons are living, transport facilities and facilities for
distributing relief, etc.2. The obligation to facilitate this work is
limited however by military or security considerations, as stated in
the reservation at the end of the paragraph. It is essential, however,
that the belligerents, who will be sole judges o .the validity of the
reasons put forward, should show moderation in the use they make
of this reservation and only apply it in cases of real necessity. Moreover
limitations should only continue as long as the reasons for them
continue to exist. States should only resort to them as an exceptional
and temporary measure and not use them as a pretext for paralysing
the whole work of relief. The right of communication of protected
persons may, for instance, be temporarily restricted by means of
exceptional measures taken to ensure the secrecy of military operations
in certain specified areas ; but such restrictions should never be applied
generally and they should be lifted as soon as circumstances allow ;
in the meantime the responsible authorities should make suitable
arrangements in behalf of the protected persons in the areas concerned.

It should be noted also that the reservation in regard to military
or security considerations is merely a repetition of a reservation
already discussed in regard to Article 9 in connexion with the general

1 This obligation is enforceable through the Detaining Power’s right to
“limit ¥ the number of such organizations (see Article 142, para. 2).

® See Commentary on Article 142,
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activities of the Protecting Powers. The same reservation is also
found at the beginning of Article 142,

PARAGRAPH 3. — VisITS

Paragraph 3 begins with a reference to Article 143, which authorizes
representatives or delegates of the Protecting Powers and delegates
of the International Committee of the Red Cross to go to all places
where protected persons are, particularly to places of internment,
detention and work?®.

The object of the clause under discussion is to grant the same
prerogatives to organizations not mentioned in Article 143, which are
also able to give protected persons moral or practical assistance. The
Convention does not however place the “ other organizations ” on
a par with the Protecting Power and the International Committee.
So far as they are concerned, the Power exercising authority over
the territory where they wish to do their work is left with certain
discretionary and restrictive powers, based on the terms of Article 142.
That Power, however, is under a moral obligation to give its consent
to the work of any organization wh1ch is capable of performing the
tasks and is impartial.

ARTICLE 31. — PROHIBITION OF COERCION 2

No physical or moral coercion shall be exercised against protected
persons, in particular to obtain information from them or from third
parties.

1. Scope of the prohibition

The prohibition laid down in this Article is general in character
and applies to both physical and moral forms of coercion. It covers
all cases, whether the pressure is direct or indirect, obvious or hidden

1 Similar’ facilities, subject to certain conditions, are provided under
Article 142 for religious organizations, relief societies or any other organizations
assisting the protected persons. Article 142 might therefore have been men-
tioned here as well as Article 143. The omission is apparently due to the fact
that Article 142 was inserted in the Convention by the Diplomatic Conference.
It was not contained in the Stockholm Draft. The Article under discussion,
based in this respect on the Stockholm Draft, was adopted as it stood and
consequently does not refer to the new Article 142.

? For the discussions leading up to this Article, see Final Record of the
Diplomatic Confevence of Geneva of 1949, Vol. 1, p. 118; 11-A, pp. 647-648, 808;
II-B, p. 406.
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(as for example a threat to subject other persons to severe measures,
deprival of ration cards or of work).

Furthermore, coercion is forbidden for any purpose or motive
whatever. The authors of the Convention had mainly in mind coercion
aimed at obtaining information, work or support for an ideological
or political idea. The scope of the text is more general than that of
Article 44 of the Hague Regulations of 1907, under which “a belli-
gerent is forbidden to force the inhabitants of a territory occupied
by it to furnish information about the army of the other belligerent,
or about its means of defence ”; Article 31 prohibits coercion for
any purpose or reason-and the obtaining of information is only given
as an example. Thus, the custom, hitherto accepted in practice but
disputed in theory, that an invasion army may force the inhabitants
of an occupied territory to serve as “ guides ” is now forbidden?.

Furthermore, the prohibition is no longer limited in scope to
the population of an occupied territory, but covers all protected
persons, thus including even civilian aliens on the territory of a party
to the conflict.

2. Significance of the ;bro}nbztwn

The general nature of the new provision marks an 1mportant step
forward in international law. For its exact significance to be appre-
ciated, it should not be considered in isolation but rather in the light
of the other provisions of the Convention. It will then be seen that
there is. no question of absolute prohibition, as might be thought at
first sight. The prohibition only applies in so far as the other provi-
sions of the Convention do not implicitly or explicitly authorize a
resort to coercion. Thus, Article 31 is subject to the unspoken reserva-
tion that force is permitted whenever it is necessary to use it in the
application of measures taken under the Convention. This power is
embodied and expressed particularly in penal legislation and in the
control and security regulations enacted by the belligerents and to
which protected persons are subject. Thus, a party to the conflict
would be entitled to use coercion with regard to protected persons
in order to compel respect for his right to requisition services (Arti-
cles 40, 51), to ensure the supply of foodstuffs, etc. to which he is
entitled (Article 55, para. 2, Article 57), to carry out the necessary
evacuation measures (Article 49, para. 2), to remove public officials
in occupied ‘territories from their posts (Article 54, para. 2) and in
regard to everything connected with internment (Articles 79 et sqq.).

! See, for example, C. HvDE : Iniernational Law, Vol. 11, pp. 1839-1840;
ROLIN : Le droit modevne de la guevre, Vol. I, pp. 458-460.
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ARTICLE 32. — PROHIBITION OF CORPORAL PUNISHMENT,
TORTURE, ETC.

The High Contracting Parties specifically agree that each of them
is prokibited from taking any measure of such a character as to cause
the physical suffering or extermination of protected persons in their
hands. This prohibition applies not only to murder, torture, covporal
punishments, mutilation and wmedical or scientific experiments not
necesstiated by the medical treatment of & protected person, bui also io
any other measures of brutality whether applied by cwzlzcm or military
agents.

The principle stated in Article 27 of absolute Tespect for the
human person mlght have constituted a sufficient guarantee for
protected pérsons in itself. However, the memory of the barbaric acts
of which there were only too many examples in the two world wars
showed the need to strengthen this principle and to prohibit expressly
all acts contrary to it.

It was for that purpose that the XVIIth International Red
Cross Conference in 1948, on the suggestion of the International
Committee of the Red Cross, adopted a provision prohibiting torture,
corporal punishment and coercion. '

Article 32 states a principle common to the four Geneva Conven-
tions of 19491,

1. First sentence. — General principles

A. Subject to prokibition. — The words “ The High Contracting
Parties ¥ at the begmnmg of this Article cover States which by
ratification or accession, have accepted the text of the Convention.
They are of a more general and solemn character than the expression
“ the Parties to the conflict ” or the “ Contracting Parties ” often used
in the text of the Convention. They seem therefore to have been
used deliberately to emphasize the fundamental nature of the pro-
vision. The intention of the authors of the Convention is also clearly
shown by the way the prohibition is worded : “ The High Contracting
Parties specifically agree that each of them is prohibited .
which expresses the idea that each Contracting Party makes a formal
pledge in regard to itself and to other States, and that this pledge is
equally binding on those under its authority or acting in its name.

1 See First and Second Conventions, Article 12; Third Convention, Article 13;
Article 3 common to the four Conventions; Commentary, Vol. I, pp. 138-139.
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B. Purpose of the prohibition. — The Diplomatic Conference deli-
berately employed the words “ of such a character as to cause ” instead
of the formula “likely to cause ¥ which figured in the original draft.
In thus substituting a causal criterion for one of intention, the Con-
ference aimed at extending the scope of the Article ; henceforth, it is
not necessary that an act should be intentional for the person com-
mitting it to be answerable for it!. The aim is to ensure that every
protected person shall receive humane treatment from the civil
and military authorities. In this respect, Article 32 is as general as
possible and mentions only as examples the principal types of atrocity
committed during the Second World War, which should be prohibited
for ever. However, it should be noted that most of the acts listed in
the second sentence of this Article can only be committed with intent.

C. Those who benefit from the prohibition. — Those who benefit
under Article 32 are alien or enemy civilians in the hands of a Party
to the conflict.

Some delegations remarked that bombardment or bombing, which
strike from a distance at individuals who are not “in the hands ” of
the Parties to the conflict, can cause death or entail suffering in the
same way as direct cruelty. They therefore considered it preferable
not to restrict the guarantee only to protected persons “ in the hands ”
of the Parties to the conflict, but to extend it to the whole of the civilian
population. The Diplomatic Conference recognized the humanitarian
importance of this suggestion but considered that it was not for the
Conference to adopt it since to do so would be to encroach on the
sphere of the Hague Regulations concerning the Laws and Customs of
War and to go beyond the intended scope of the Geneva Conventions.

In fact, problems of the laws and customs of war are of a quite
different nature and the words “in their hands ” define exactly the
purpose of this Article

2. Second sentence. — Prohibited acts

A. Murder.~—The word refers to any form of homicide not resulting
from a capital sentence by a court of law in conformity with the
provisions of the Convention.

This provision is applicable not only to cases where murder is
done by civilian or military agents of one of the Parties to the conflict,

1 See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol,
II-A, pp. 716-718,

* Ibid., Vol. II-B, pp. 407-410.
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but also to cases of omission leading to death, for example, deliberate
refusal to give medical care!. The omission must be with homicidal
intent. Murder as a form of reprisal, the execution of hostages and
the use of euthanasia in regard to certain categories of detainees or
sick persons are all covered by this definition.

The idea of “ murder ” may be compared with that of “ extermina-
tion ”, in the first sentence of this Article. While murder is the denial
of the right of an individual to exist, extermination refuses the same
- right to whole groups of human beings ; it is a collective crime con-
sisting of a number of individual murders2.

B. Torture.—A formal distinction may be made between judicial
torture to extort confessions and extrajudicial torture. Under both
forms, torture is an attack on the human person which infringes
fundamental human rights. Judicial torture, although it has been
abolished for more than a century in all the civilized countries, has
reappeared with the racial and political persecutions.

The prohibition of torture set forth in this Article is absolute ;
it covers all forms of torture, whether they form part of penal pro-
cedure or are quasi- or extra-judicial acts, and whatever the means
employed. There need not necessarily be any attack on physical
integrity since the “ progress” of science has enabled the use of
procedures which, while they involve physical suffering, do not
necessarily cause bodily injury.

In occupied territory, the use of judicial torture is prohibited even
if the penal legislation of the occupied territory provides for it. In
such a case, the Occupying Power under Article 64, para. 1, must
repeal such laws.

Like murder, torture is one of the acts listed in Artlcle 147 as a
“ grave breach ”. It is also prohibited by Article 3 common to all
four Conventions and Article 12 common to the first two Conventions
of 19493, :

C. Corporal punishment and wmutilation.—These expressions are
sufficiently clear not to need lengthy comment. Like torture, they

1 See also Third Convention, Article 13, which provides that any unlawful
act or omission by the Detaining Power causing death or seriously endangering
the health of a prisoner of war in its custody is prohibited and will be regarded
as a serious breach of the Convention.

3 See, in this connection, the Convention for the Prevention and Repression
of Genocide of December 9, 1948, Article 2.

3 See Article 5 of the Universal Declavation of Humans Rights, of December
10, 1948 and Article 3 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms, of November 4, 1950, both of which prohibit
torture.
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are covered by the general idea of “ physical suffering ”. Mutilation,
a particularly reprehensible and heinous form of attack on the human
person, is also included in the list of ““ grave breaches ” and is men-
tioned formally in Article 147 among “ acts wilfully causing great
suffering or serious injury to body or health ”. Furthermore, it is
expressly forbidden by Article 3 of the Convention.

D. Medical experiments.—In prohibiting medical experiments on
protected persons, the Diplomatic Conference wished to abolish for
ever the criminal practices from which thousands of persons suffered
in the death camps of the last world war. ‘

The Convention, however, refers only to “ medical or scientific
experiments not necessitated by the medical treatment of a protected
person ”. It does not, therefore, prevent doctors using new forms of
treatment for medical reasons with the sole object of improving the
patient’s condition. It must be permissible to use new medicaments
and methods invented by science, provided that they are used only
for therapeutic purposes. Protected persons must not in any circum-
stances be used as “ guinea-pigs ” for medical experiments.

“ Biological experiments” are also prohibited by the other three
Conventions of 1949 * and they are listed among the “ grave breaches ”
in Article 147.

E. Other measures of brutality.—The list of prohibited acts should
not be considered as exhaustive. The wording used at the end of the
list proper gives the Article an altogether general character. This
prohibition, which is similar to the one relating to “ acts of violence ”
set forth in Article 27 2 is intended to cover cases which, while they
are not among the specifically prohibited acts, nevertheless cause
suffering to protected persons. There is no need to make any distinc-
tion between such practices carried out by civilians or by military
personnel ; in both cases and in respect of all the acts covered by this
Article, the agent and the Power for whom he acts must both bear
responsibility in accordance with the provisions of Article 29 above.

ARTICLE 33. — INDIVIDUAL RESPONSIBILITY —.
COLLECTIVE PENALTIES — PILLAGE — REPRISALS

No protected person may be punished for an offence he or she has not
personally commitied. Collective penalties and likewise all measures of
wnttmidation or of tervovism ave prohibited.

1 With regard to the First Convention, see Commentary I, p. 139.
2 See also Article 118, para. 2 and Article 119, para. 2.
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Pillage is prohibited.
Reprisals against protected persons and their property are prohibited.

Article 33 is derived from Article 50 of the Hague Regulations :
“No general penalty, pecuniary or otherwise, shall be inflicted upon
the population on account of the acts of individuals for which they
can not be regarded as jointly and severally responsible ”

The text adopted unanimously in Geneva in 1949 reproduces,
with only slight changes, the original draft of the International
Committee of the Red Cross™.

PARAGRAPH 1. — PRINCIPLE OF INDIVIDUAL RESPONSIBILITY
1. Prohibition of collective penalties

The first paragraph embodies in international law one of the
general principles of domestic law, i.e. that penal liability is personal
in character.

This paragraph then lays a prohibition on collective penalties.
This does not refer to punishments inflicted under penal law, i.e,
sentences pronounced by a court after due process of law, but
penalties of any kind inflicted on persons or entire groups of persons,
in defiance of the most elementary principles of humanity, for acts
that these persons have not committed.

This provision is very clear. If it is compared with Article 50 of
the Hague Regulations, it will be noted that that Article could be
interpreted as not expressly ruling out the idea that the community
might bear at least a passive responsibility2.

Thus, a great step forward has been taken. Responsibility is
personal and it will no longer be possible to inflict penalties on persons
who have themselves not committed the acts complained of.

Obviously, the belligerents will retain the right to punish in-
dividuals who have committed hostile acts, in accordance with
Article 64 et sqq. concerning penal legislation and procedure, when it
is a matter of safegarding their legitimate interests and security.

2. Measures of intimidation or of terrorism

During past conflicts, the infliction of collective penalties has
been intended to forestall breaches of the law rather than to repress

1 See Final Recovd of the Diplomatic Confevence of Geneva of 1949, Vol. I,
p- 118; Vol. II-A, pp. 648-651; Vol. II-B, p. 406.

2 See MECHELYNCK : La Convention de La Haye concernant les Lois et
Coutumes de la Guerve sur tevve d'aprés les Actes et Documents des Confévences
de Bruxelles de 1874 et de La Haye de 1899 et 1907, p. 403.
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them ; in resorting to intimidatory measures to terrorise the popula-
tion, the belligerents hoped to prevent hostile acts. Far from achieving
the desired effect, however, such practices, by reason of their excessive
severity and cruelty, kept alive and strengthened the spirit of resist-
ance. They strike at guilty and innocent alike. They are opposed
to all principles based on humanity and justice and it is for that
reason that the prohibition of collective penalties is followed formally
by the prohibition of all measures of intimidation or terrorism with
regard to protected persons, wherever they may be?.

PARAGRAPH 2. — PILLAGE

The purpose of this Convention is to protect human beings, but
it also contains certain provisions concerning property, designed to
spare people the suffering resulting from the destruction of their real
and personal property (houses, deeds, bonds, etc., furniture, clothing,
provisions, tools, etc.)2.

This prohibition is an old principle of international law, already
stated in the Hague Regulations in two provisions : Article 28, which
says : “ The pillage of a town or place, even when taken by assault,
is prohlblted ?, and Article 47, which reads: “ Pillage is formally
forbidden ”. The Geneva Convention of 1949 omitted the word
“formally ” in order not to risk reducing, through a comparison of
the texts, the scope of other provisions which embody prohibitions,
and which, while they contain no adverb, are nevertheless just as
absolute in character?. ‘

This prohibition is general in scope. It concerns not only pillage
through individual acts without the consent of the military authorities,
but also organized pillage, the effects of which are recounted in the
histories of former wars, when the booty allocated to each soldier was
considered as part of his pay. Paragraph 2 of Article 33 is extremely
concise and clear ; it leaves no loophole. The High Contracting
Parties prohibit the ordering as well as the authorization of pillage.
They pledge themselves furthermore to prevent or, if it has commenced,
to stop individual pillage. Consequently, they must take all the
necessary legislative steps. The prohibition of pillage is applicable to
the territory of a Party to the conflict as well as to occupied territories.
It guarantees all types of property, whether they belong to private

1 See Article 27, para. 1.
2 See Article 53.

3 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-A,
p. 823.
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persons or to communities or the State. On the other hand, it leaves
intact the right of requisition or seizure?.

PARAGRAPH 3. — REPRISALS
1. Definition and_historical survey

Reprisals are measures contrary to law, but which, when taken by
one State with regard to another State to ensure the cessation of
certain acts or to obtain compensation for them, are considered as
lawful in the particular con