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FOREWORD 

O n  August 12, 1949, Plenipotentiaries from almost every country in 
the world, ajter four months' continuous work at the Diplomatic Confer- 
ence, approved the text of the new Geneva Conventions. All the Powers 
represented at the Conference signed the Conventions shortly afterwards 
and the great majority have since ratified them. There i s  thus  good 
reason to believe that the 1949 Conventions, a decisive step in the work 
of protecting war victims, will soon have attained the universality which 
has always given the humanitarian law of Geneva i ts  force. 

Once the Conventions had been drawn up the International Committee 
of the Red Cross decided to undertake a Commentary. T h i s  task was 
entrusted to members of the Committee's staf  who had in most cases been 
working ever since the end of the last world conflict-and even before- 
o n  the revision of the Conventions, and were closely associated with the 
discussions of the Diplomatic Conference of 1949 and the meetings of 
experts which preceded i t .  

T h e  first volume of the Commentary, dealing with the First  Convention 
of 1947, appeared in 1952. T h e  volume on  the Fourth Convention i s  
now being published. T h e  fact that this Convention i s  a new one, i ts  
importance and the hopes which rest o n  it-since i t  firovides civilians 
at long last with the safeguards so cruelly lacking in the past-have all 
Promfited the International Committee to arrange for i t s  appearance out 
of i ts  normal turn. 

Although published by the International Committee, the Commentary 
i s  the fiersonal work of i ts  authors. T h e  Committee, moreover, whenever 
called upon  for a n  opinion on  a piovision of a n  international Convention, 
always takes care to emphasize that only the participant States are 
qualified, through conszlltation between themselves, to give a n  ogicial and,  
as  it were, authentic interpretation of a n  intergovernmental treaty. 

T h e  present volume has, like the first, been published under the general 
editorship of M r .  Jean S. Pictet, but i s  a combined ej'ort. It has been 
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written mainly  by M r .  Oscar M .  Uhler and M r .  Henri Coursierl, but 
contributions have also been made by M r .  Siordet, M r .  C.  Pilloud, 
M r .  R. Boppe, M r .  R.-J.Wilhelm and M r .  J.-P. Schoenholzer. T h e  
translation into English was begun by the late Major R. P .  Grigin, who 
translated the Commentary o n  the First Convention, and was continued and 
completed after Major Grigin's untimely death by M r .  C.  W . Dumbleton. 

T h i s  study has been based solely o n  practical experience in the years 
before 1949, particularly during the period of the Second World W a r .  
T h e  work of revision has been carried out in the light of the experience 
which proved i t  necessary. 

T h e  International Committee hopes that the Commentary will be of 
service to all who, in Governments, armed forces and National Red Cross 
Societies, are called upon  to asszlme responsibility zlz applying the 
Geneva Conventions, and to all, military and civilians, for whose benefit 
the Conventions were drawn up. It also hopes that by publishing this 
study i t  will help to make the Conventions widely known-for that i s  
essential if they are to be egective-and to spread the influence of their 
firinciples throughout the world. 

International Committee of the Red Cross. 

Mr. Uhler is the principal author of the comments on Articles 13 to 78 
and Mr. Coursier of those on Articles 79 to 135. 



INTRODUCTION 

1. Gaps in the $yotection aflo~ded to  c i v i l i a~s  

When the Second World War broke out, civilians were not 
provided with effective protection under any convention or treaty. 
The Regulations annexed to the Fourth Hague Convention of 1907 
certainly contained some clauses which applied to civilians (Articles 
42 to 56), but their protection was only considered in connection 
with the occupation of a territory by an enemy army. The Regulations 
confined themselves to a statement of the principle that the Occupying 
Power must maintain law and order, and to a few elementary rules 
enjoining respect for family rights, for the lives of persons and for 
private property; there was also a clause prohibiting collective 
punishments. If these rules had been applied in good faith, they 
would, it is true, have represented a real safeguard. But they had 
been drawn up at a time when hostilities were confined to the area 
close to the front. What significance could they have under conditions 
of "total" warfare, which exposed the civilian population of whole 
countries to the same dangers as the armed forces ? Even in the 
1914-1918 War they had been insufficient to prevent the exactions 
inflicted on so many people. 

The lack at that time of any recent international convention for 
the protection of civilians is explained by the fact that it was until 
quite recently a cardinal principle of the law of war that military 
operations must be confined to the armed forces and that the civilian 
population must enjoy complete immunity. I t  is interesting to note, 
for example, that the Hague Conference in 1907 decided not to include 
a provision to the effect that the nationals of a belligerent residing 
in the territory of the adverse Party should not be interned, con- 
sidering that that principle went without saying. 

This traditional conception was to be profoundly modified as a 
result of the First World War. On the outbreak of hostilities a large 
number of civilians were interned and the International Committee 
of the Red Cross had to improvise means of assisting them under 
conditions which were often very difficult, making arrangements for 
the exchanging of family news, for visits to internment camps, etc. 
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When the war was over the International Committee tried to 
make good this very unfortunate gap in positive international law, 
endeavouring above all to reaffirm legal principles which were still 
entirely valid in spite of the manner in which they had been distorted 
and circumvented. I n  1921 the Committee proposed to an Inter-
national Red Cross Conference that the text of a Convention for 
the protection of civilians should be studied a t  the same time as the 
Prisoners of War Code. Assured of the support of the Red Cross 
Conferences, it prepared a preliminary draft Convention, the main 
provisions of which prohibited the deportation of the inhabitants 
of occupied countries and the execution of hostages and guaranteed 
the right of civilians to  exchange correspondence and receive relief. 
Civilians in enemy territory were to  be allowed to  return to  their 
home country unless there were reasons of State security to prevent 
this ; internees were to enjoy the same conditions as prisoners of war. 
The Committee's efforts did not meet with success, however. I n  the 
state of general optimism which reigned a t  that  time, various people 
of standing in official circles considered the moment a particularly 
inappropriate one to propose that Governments should draw up 
regulations governing the status of civilians in wartime ; an initiative 
of that sort would, they felt, be regarded in international circles 
as almost equivalent to  betraying the cause of peace. Consequently 
the Diplomatic Conference of 1929 was exclusively concerned with 
the treatment of members of the armed forces, merely recommending 
in a resolution that the study of a Convention for the protection of 
civilians should be undertaken. 

The International Committee persevered in its efforts and prepared 
a new and more complete draft which was adopted by the Inter- 
national Red Cross Conference in Tokyo in 1934. This draft text 
was to have been submitted to a Diplomatic Conference convened by 
the Swiss Government. But the urgency of holding such a Conference 
had not yet been generally realized and the replies to  the Swiss 
Government's invitation were slow in coming in. It was not until 
1939 that the date for the Conference was arranged. It was to have 
been held a t  the beginning of 1940, but i t  was already too late : the 
outbreak of hostilities made i t  impossible to hold it. 

As soon as the war began, the International Committee of the Red 
Cross proposed that the belligerent States should bring the Tokyo 
Draft into force. The Powers concerned were reluctant to fall in 
with this proposal, and the Committee then suggested a partial 
solution to  meet the case of civilians who were in enemy territory 
when hostilities opened : namely that the provisions of the 1929 Con- 
vention relative to the treatment of prisoners of war should be 
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applied by analogy to any such civilians who had been or would be 
interned. The belligerents expressed a preference for this latter 
solution and arrived at  an agreement of a kind, through the medium 
of the International Committee. As a result, some 160,000 civilians 
enjoyed the same legal status and the same safeguards as prisoners of 
war for the duration of the hostilities. The International Committee 
was able to engage in the same activities in their behalf as in the 
case of military prisoners. 

No provision was made, however, for civilians in occupied coun- 
tries ; they too would have received protection under the Tokyo 
Draft if it had been adopted. As many countries were occupied, 
millions of civilians were left without protection a t  the mercy of the 
enemy Power and were liable to be deported, taken as hostages, or 
interned in concentration camps. Hundreds of thousands among their 
number met with a ghastly death. 

In  1945 the work of revising the Conventions was overshadowed 
by the imperative necessity of extending their benefits to civilians. 
As President Max Huber so strikingly puts it, " War, as it becomes 
more and more total, annuls the differences which formerly existed 
between armies and civilian populations in regard to exposure to 
injury and danger ". 

The undertaking was an arduous one, however. The legal field 
in question was completely new. Until then the Geneva Conventions 
had only applied to the armed forces, a well-defined category of 
persons, placed under the authority of responsible officers and subject 
to strict discipline ; i t  was now necessary to include an unorganized 
mass of civilians scattered over the whole of the countries concerned. 

Furthermore, as has already been pointed out, the new Geneva 
Convention could not confine itself, as the earlier Conventions had 
done, to protecting people who had already become the victims of 
war-the wounded, prisoners or internees ; it  had to prevent such 
people from becoming victims. As President Max Huber put it on 
another occasion, "We were coming to grips with war itself, since 
it was no longer merely a case of alleviating suffering, but of attacking 
the evil a t  its root ". The wounded and prisoners of war are human 
beings who have become harmless, and the State's obligations towards 
them are not a serious hindrance to its conduct of hostilities ;on the 
other hand civilians have not in most cases been rendered harmless, 
and the steps taken in their behalf may be a serious hindrance to 
the conduct of the war. 

From all that has been said it will be seen that the Committee 
was venturing on much less solid ground than in the past. Care had 
to be taken not to undermine the validity of Geneva Law or the 
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credit attaching to  it by introducing rules whose observance could 
not be assured. The same applied to the tasks that might be entrusted 
to  the Red Cross : they would be much more difficult to carry out 
in this domain. 

2. Revision of the Geneva Conventions 

At the end of the Second World War, unprecedented as i t  was in 
extent, the time had obviously come to  revise the Geneva Conventions 
once more and extend them in the light of experience. It had always 
been a tradition for the International Committee to  strive for the 
improvement and development of the Conventions ; and it took up 
the task anew in 1945. 

. A choice had to be made between drawing up  very full and 
detailed rules covering all possible eventualities, and formulating 
general principles sufficiently flexible to  be adapted to  existing 
circumstances in each country. It soon appeared that in Government 
circles the first conception prevailed, as in 1929 in the case of the 
Prisoners of War Convention. The International Committee, however, 
set itself to modify this idea, first by introducing certain general 
and indefeasible principles a t  the beginning of the Conventions and, 
secondly, by leaving the way open for special agreements on the 
lines of the model agreements and regulations annexed to the Con- 
ventions. 

In  the pursuit of these objects the Committee followed its usual 
methods. The available literature was gathered together and the 
points in which the law needed codifying, expanding, confirming or 
modifying brought out. Draft Conventions were then drawn up with 
expert help from Governments, National Red Cross Societies and other 
relief societies. Several meetings were convened in Geneva for this 
purpose, the most important being the Preliminary Conference of 
National Red Cross Societies in 1946, and the Conference of Govern- 
ment Experts of 1947, which marked a decisive step forward. At the 
latter Conference the French Delegation submitted an important 
draft code of rules for the protection of civilians, which was taken 
as the basis for discussion. The International Committee later drew 
up complete texts and presented them to the XVIIth International 
Red Cross Conference at Stockholm in 1948. They were adopted 
there with certain amendments. 

After passing through these various stages, the draft texts were 
taken as the only working documents for the Diplomatic Conference 
which, convened and extremely well organized by the Swiss Federal 
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Council, as depositary of the Conventions, met a t  Geneva from 
April 21 to August 12, 1949, under the chairmanship of Mr. Max 
Petitpierre, Federal Councillor and Head of the Political Department. 
Fifty-nine States were officially represented by delegations with full 
powers to discuss the texts, and four by observers. Experts from the 
International Committee gave daily co-operation. 

The Conference immediately set up four main Committees, which 
sat simultaneously and considered (a) the First Geneva Convention, 
and the Second, which adapts it to maritime warfare, ( b )  the Prisoners 
of War Convention, (c) a Convention for the protection of civilians, 
and ( d )  provisions common to all four Conventions. Numerous 
working parties were formed, and there was also a Co-ordination 
Committee and a Drafting Committee, which met towards the end 
of the Conference and endeavoured to achieve a certain uniformity 
in the texts. 

The Third Committee elected Mr. Georges Cahen-Salvador (France) 
as Chairman and Mr. Mevorah (Bulgaria) and General Schepers 
(Netherlands) as Vice-Chairmen. Two Rapporteurs were appointed : 
Professor Claude Du Pasquier (Switzerland) for all the general Articles 
and for Part I1 and Sections I and I1 of Part 111, and Mr. Hart (United 
Kingdom) for the other Articles. 

The Committee began its work with a first reading which occupied 
in all twenty-four meetings. During this stage the delegations gave 
their views on the draft texts submitted to them, and tabled their 
amendments. There was no voting. 

Three Working Committees were set up. The first, whose Chairman 
was Professor Du Pasquier, examined the first 46 articles, while the 
second, presided over by General Schepers, considered the whole of 
the Section dealing with the treatment of internees and a number of 
Articles from other Sections. A third group of delegates, presided 
over by Mr. Haksar (India), devoted their attention to Articles 55 
to 62. A Special Committee was also set up to study the question of 
the Preamble. 

During the second reading-which occupied twenty-five meetings- 
the proposals made by the Working Committees were considered and 
discussed. Votes were taken on various points at  issue and the Con- 
vention as a whole was adopted by 38 votes to nil, with 8 abstentions, 

The Committee had the assistance of an expert from the Inter- 
national Committee of the Red Cross, Mr. Claude Pilloud, Assistant- 
Director for General Affairs, while Mr. Claude Caillat of the Federal 
Political Department acted as its Secretary. 

The Conference spent several Plenary Meetings in an examination 
of the text adopted by the Third Committee. Certain points were 
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discussed again and a number of changes made. The text was finally 
approved by 47 votes to nil, with 2 abstentions. 

The Chairman of the Joint Committee on Articles common to all 
four Conventions was Professor Maurice Bourquin (Belgium), and 
the Chairman of its "Special Committee", Mr. Plinio Bolla, Judge 
of the Federal Supreme Court (Switzerland). The Report by Professor 
Claude Du Pasquier (Switzerland), Rapporteur of the Joint Commit- 
tee, will prove another fruitful source of reference. The experts from 
the International Committee of the Red Cross were Mr. FrCdCric 
Siordet and, in the early stages, Mr. C. Pilloud. The Secretary of the 
Joint Committee was Mr. Henri ThCvenaz. 

It is not intended to dwell a t  any length here on the discussions 
at  the Conference, but tribute should be paid to the sustained effort 
made by the plenipotentiaries for a period of almost four months, to 
the remarkable willingness to co-operate and understanding which 
prevailed-in spite of divergent opinions-and, above all, to the 
sincere humanitarian spirit shown. The discussions were dominated 
throughout by a common horror of the evils caused by the recent 
World War and a determination to lessen the sufferings of war 
victims. 

On August 12,1949 seventeen Delegations signed the four Conven- 
tions. The others signed at  a special meeting called for the purpose 
on December 8 of the same year, or subsequently up to February 12, 
1950, bringing the total number of signatory States to sixty-one. 
Certain reservations made a t  the time of signing refer only to individual 
provisions, and do not affect the authority or general structure of the 
treaties. 

Before entering into force for any country, the Conventions must 
be ratified by it. Six months having elapsed since the date of ratifica- 
tion of the first two States-Switzerland and Yugoslavia-the Con-
ventions entered into force as between those two countries on October 
21, 1950. They come into operation for the other countries six months 
after each of them ratifies. As from October 21, 1950, the new Con- 
ventions have become a part of positive international law, and are thus 
open to accession by countries which did not help to draw them up. 

At the beginning of 1956, the date on which the present volume 
appears1, the following fifty-two Powers have either ratified or acceded 
to the Geneva Conventions of 1949 : Switzerland, Yugoslavia, Mo- 
naco, Liechtenstein, Chile, India, Czechoslovakia, the Holy See, the 
Philippines, Lebanon, Jordan, Pakistan, Denmark, France, Israel, 
Norway, Italy, the Union of South Africa, Guatemala, Spain, Belgium, 

Date of the original (French) edition.-TRANSLATOR. 
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Mexico, Egypt, Japan, Salvador, Luxemburg, Austria, San Marino, 
Syria, Viet Nam, Nicaragua, Sweden, Turkey, Liberia, Cuba', the USSR, 
Rumania, Bulgaria, the Ukraine, Byelorussia, the Netherlands, 
Hungary, Ecuador, the German Federal Republic, Poland, Thailand, 
Finland, the United States of America, Panama, Venezuela, Iraq 
and Peru. 

* * * 
It is still too early to form a valid opinion concerning the new 

Convention, considered as a whole. The proper perspective is lacking 
and the Convention has not-we are glad t c  say-beer, actually put 
to the test. But although the pioneer work of its authors is naturally 
far from having achieved perfection a t  the first attempt, it is already 
possible to say that the Fourth Convention represents an important 
step forward in written international law in the humanitarian field. 

The Convention does not, strictly speaking, introduce any innova- 
tions in this sphere of international law. I t  does not put forward 
any new ideas. But it reaffirms and ensures, by a series of detailed 
provisions, the general acceptance of the principle of respect for the 
human person in the very midst of war-a principle on which too 
many cases of unfair treatment during the Second World War appeared 
to have cast doubt. 

The Geneva Diplomatic Conference was not convened for the 
purpose of revising the Fourth Hague Convention. Consequently the 
1949 Convention relative to the protection of civilian persons does not 
abrogate the Regulations respecting the Laws and Customs of War 
on Land. I t  does not take the place of this latter text, which remains 
in force ;but, in the words of its Article 154,it will "be supplementary 
to Sections I1 and I11 of the Regulations ". 

According to a Resolution adopted by the XVIIth International 
Red Cross Conference which met in Stockholm in 1948 and approved 
the Draft Conventions prepared by the International Committee of 
the Red Cross, the new Convention on the protection of civilians 
corresponds to " the fundamental aspirations of the peoples of the 
world " and defines " the essential rules for that protection to which 
every human being is entitled " l. 

Resolution XIX (5). 



TITLE O F  THE CONVENTION 

During its preliminary stages the Draft Convention was called 
"The Condition and Protection of Civilian Persons ". In the draft 
submitted to the XVIIth International Red Cross Conference the 
words used were "Convention for the Protection of Civilian Persons 
in Time of War ". The subject was discussed at the Diplomatic Confe- 
rence. One delegation quite correctly pointed out that this wording 
might cause confusion, as ninety per cent of the Articles only referred 
to a limited class of civilians, Part I1 alone dealing with the protection 
of the civilian population as a whole1. 

Another point must be emphasized: the main object of the Con- 
vention is to protect a strictly defined category of civilians from 
arbitrary action on the part of the enemy, and not from the dangers 
due to the military operations themselves. Anything tending to 
provide such protection was systematically removed from the Con- 
vention. The clause prohibiting unnecessary destruction, for example, 
which originally appeared among the provisions applying both to the 
territory of the Parties to the conflict and to occupied territory, now 
refers only to destruction caused by the Occupying Power (Article 53). 
In the same way, the Diplomatic Conference declared that a draft 
Resolution forbidding the use of weapons of mass destruction was not 
receivable. 

I t  is, perhaps, a pity from the humanitarian point of view that the 
Conference adopted this course; for no one questions the necessity 
for restrictive rules in this sphere. I t  may nevertheless have been wise 
not to overload the Convention, as that might have jeopardized its 
chance of ratification by the Powers. Besides, the limitation of means 
of waging war is a matter which comes traditionally within the pur- 
view of the Hague Conventions, whose object is to codify the laws of 
war in the strict sense of the term. Lastly, mention may be made here 

The title of the Convention was amended, but the corresponding correction 
was not made in the preamble ; this was no doubt an oversight. 'See p. 11. 
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of the fact that the International Committee of the Red Cross is again 
working in co-operation with international experts, on measures to 
provide the civilian population with more effective legal protection 
against the dangers inherent in modern warfare and to restrict bombing 
from the air. A draft code of international rules dealing with the 
subject is in the course of preparation. 

I t  may be wondered, nevertheless, whether the wording of the 
title, even now that it has been amended, really reflects the precise 
purpose of the Convention, which, it must be repeated, is above all 
concerned with the protection of civilians against arbitrary action by 
the enemy, and not against the whole series of dangers which threaten 
them in wartime. 

PREAMBLE 

T h e  undersigned, Plenipotentiaries of the Governments represented 
at  the Diplomatic Conference held at Geneva from Apri l  27 Zo August 72, 
1949, for the fi.urpose of establishing a Convention for the Protection of 
Civilialz Persons in T i m e  of W a r 1 ,  have agreed as follows : 

The extreme brevity of the Preamble will be noted. Unlike the 
1929 Conventions and the Hague Conventions of 1907, it contains 
no list of the Sovereigns or Heads of States of the signatory Powers, 
or of the names of their Plenipotentiaries, and makes no mention of 
the presentation or verification of credentials ; nor does it include 
the usual statement of the motives which have led the Powers to 
conclude the Convention. The 1929 Conventions still conformed to 
this custom but in the Fourth Convention all this has been replaced 
by a brief statement of the purpose of the Diplomatic Conference, 
which was to draw 'up a Convention for the protection of civilians 
in time of war. 

For brevity the last of the four Geneva Conventions, which is the subject 
of the present Commentary, will be called " the Convention " or " the Fourth 
Convention ". The other Conventions, where there is occasion to refer to them, 
will be known by their serial numbers, i.e. : 

" First Convention " will mean the " Geneva Convention for the Ameliora- 
tion of the Condition of the Wounded and Sick in Armed Forces in the Field 
of August 12, 1949 " ; 

" Second Convention " will mean the " Geneva Convention for the Ameliora- 
tion of the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces a t  Sea of August 12, 1949 " ; and 

" Third Convention " will mean the " Geneva Convention relative to  the 
Treatment of Prisoners of War of August 12, 1949 ". 
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It will be noted that  the Convention is a new one : reference is not 
made, as i t  was in 1929 in the case of prisoners of war, to a develop- 
ment of the principles which inspired the international Conventions 
of the Hague, and in particular the Convention concerning the Laws 
and Customs of War and the Regulations annexed to it. The relation- 
ship between the Convention and the Fourth Hague Convention of 
1907 is dealt with in Article 154. 

I t  is not always a matter of indifference whether a treaty does or 
does not open with a statement of motives and an exact definition 
of its object. A Preamble has no legal force : but i t  frequently facili- 
tates the interpretation of particular provisions which are less precise 
than they should be, by its indication of the general idea behind them 
and the spirit in which they should be applied. The present Convention 
was very nearly given a Preamble of this kind. 

In the drafts it had submitted to the XVIIth International Red 
Cross Conference in 1948, the International Committee of the Red 
Cross had not made any suggestions with regard to a Preamble, 
preferring to leave the coming Diplomatic Conference to draw up such 
Preamble as i t  thought fit. But on the proposal of the French Delega- 
tion, the XVIIth International Conference added a Preamble, worded 
as follows, to the draft Convention for the Protection of Civilian 
Persons in Time of War : 

The High Contracting Parties, conscious 01 their obligation to come 
to an agreement in order to protect civilian populations from the horrors 
of war, undertake to respect the principles of human rights which constitute 
the safeguard of civilization and, in particular, to apply, at any time 
and in all places, the rules given hereunder : 

(1) Individuals shall be protected against any violence to their life and 
limb. 

(2) The taking of hostages is prohibited. 
(3) Executions may be carried out only if prior judgment has been passed 

by a i-egularly coilstituted court, furnished with the judicial safeguards 
that civilized peoples recognize to be indispensable. 

(4) Torture of any kind is strictly prohibited. 

These rules which constitute the basis of universal human law, shall 
be respected without prejudice to the special stipulations provided for in 
the present Convention in favour of protected persons. 

The decision to include the above Preamble can be explained by 
the fact that an entirely new Convention was being drawn up. The 
idea was a happy one. On reflection i t  appeared to the International 
Committee of the Red Cross that i t  would be a good thing to enunciate 
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the basic principle on which all the Conventions repose, not only in 
the new Convention but also in the three Conventions under revision. 
Realizing that humanitarian law affects nearly everyone, and that in a 
modern war, where the fighting takes place everywhere and is no 
longer restricted to clearly defined battlefields, any man or any 
woman may be faced with a situation in which he or she has either to 
invoke, or to apply, the Conventions, the International Committee, 
alive to the necessity (as expressly laid down in all the four drafts 
submitted to the Diplomatic Conference in Geneva) of disseminating 
knowledge of the new Conventions widely and in peacetime, without 
waiting for the outbreak of war, concluded that it was desirable tz 
make clear to the " man in the street " the guiding principle and 
r a i s o n  d'dtre of the Conventions by means of a Preamble or initial 
explanatory article. 

However carefully the texts have been drawn up, however clearly 
they are worded, i t  is too much to expect every soldier and every 
civilian to know the details of the four hundred and more Articles of 
the four Conventions, and to be able to understand and apply them. 
Such knowledge as that can be expected only of jurists and military 
and civilian authorities with special qualifications. But anyone of 
good faith is capable of applying more or less correctly what he is 
called upon to apply under one or the other of the Conventions, 
provided he is acquainted with the basic principle involved. Accord-
ingly the International Committee of the Red Cross proposed to the 
Powers assembled a t  Geneva the text of a Preamble, which was to be 
identical in each of the four Conventions. It read as follows : 

Respect for the personality and dignity of human beings constitutes 
a universal principle which is binding even in the absence of any contractual 
undertaking. 

Such a principle demands that, in time of war, all those not actively 
engaged in the hostilities and all those placed hors de combat by reason 
of sickness, wounds, capture, or any other circumstance, shall be given 
due respect and have protection from the effects of war, and that those 
among them who are in suffering shall be succoured and tended without 
distinction of race, nationality, religious belief, political opinion or any 
other quality. . .l 

The subject was discussed in great detail in Committee 111, which 
had been entrusted with the task of drawing up the present Convention. 

See Remarks and Proposals submitted by the International Committee of 
the Red Cross. Document for the consideration of Governments invited by the 
Swiss Federal Council to attend the Diplomatic Conference of Geneva (April 21, 
1949),Geneva, February 1949,p. 8. 
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Most of the delegations were in favour of inserting a Preamble, though 
their views on the subject of its contents differed. There were, in 
particular, many objections to the proposal to include a reference to 
the divine origin of man and to the Creator, regarded as the source 
of all moral law. Finally, in view of the impossibility of reconciling the 
different points of view, one delegation proposed dropping the Pre- 
amble altogether. This proposal was adopted by 27 votes to 17. In 
the words of the Rapporteur of Committee 111, " No Preamble would 
be included." l 

The other Committees quickly came to the same decision in respect 
of the Conventions for which they were responsible. 

Accordingly the essential. motive which had brought sixty-four 
nations together at Geneva was left unexpressed solely on account 
of non-essential additions that one delegation or another wished to 
make. 

I t  was thought necessary to give an account of the discussions 
concerning this Preamble, despite the fact that it was finally dropped 
altogether, since some of the ideas it contained have, fortunately, 
been reproduced in other Articles of the Convention, especially in 
Article 3 dealing with armed conflicts not of an international character. 
In drafting this latter Article, its authors based themselves very 
largely on the general ideas contained in the various draft Preambles. 
Article 3 mentions, for example, that in an armed conflict which is 
not international in character, the contending Parties must at  least 
comply with the following rule : 

Persons taking no active part in the hostilities, including members 
of armed forces who have laid down their arms and those placed hors de 
combat by sickness, wounds, detention, or any other cause, shall in all 
circumstances be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. 

This minimum requirement in the case of a non-international 
armed conflict, is a fortiori applicable in international conflicts. I t  
proclaims the guiding principle common to all four Geneva Conven- 
tions, and from it each of them de&es the essential provision around 
which it is built. That provision in the case of the present Convention 
is Article 27. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Val. 11-A, 
p. 813. 



PART I 

GENERAL PROVISIONS 

The Convention is divided into four parts. Part 111comprises five 
sections, Section IV of Part I11 being itself split up into twelve chapters. 

Like the other three Geneva Conventions of August 12, 1949, the 
present Convention begins with general provisions, a number of which 
are common to all four Conventions. Attention will be drawn to each 
individual case. 

ARTICLE 1 - RESPECT FOR THE CONVENTION' 

'The High Contracting Parties undertake to respect and to ensure 
respect for the firesent Convention in all circumstances. 

A clause of this kind appeared, in a slightly different form, in the 
1929 Conventions. Its prominent position at the beginning of each 
of the 1949 Conventions gives it increased importance. By under- 
taking at the very outset to respect the clauses of the Convention, the 
Contracting Parties drew attention to the special character of that 
instrument. I t  is not an engagement concluded on a basis of reci- 
procity, binding each party to the contract only in so far as the other 
party observes its obligations. I t  is rather a series of unilateral 
engagements solemnly contracted before the world as represented 
by the other Contracting Parties. Each State contracts obligations 
vis-h-vis itself and at the same time vis-h-vis the others. The motive 
of the Convention is such a lofty one, so universally recognized as an 
imperative call of civilization, that the need is felt for its assertion, 
as much out of respect for it on the part of the signatory State itself 
as in the expectation of such respect from an opponent, indeed perhaps 
even more for the former reason than for the latter. 

Article common to  all four Conventions. With the text of each Article 
is given the corresponding marginal heading. These marginal headings were 
given their final form by the Conference Secretariat and are not part of the 
official text of the Conventions. They merely serve as an indication. 
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The Contracting Parties do not undertake merely to respect the 
Convention, but also to ensure respect for it. The wording may seem 
redundant. When a State contracts an engagement, the engagement 
extends eo ips0 to all those over whom it has authority, as well as 
to the representatives of its authority ; and it is under an obligation 
to issue the necessary orders. The use in all four Conventions of the 
words " and to ensure respect for " was, however, deliberate : they 
were intended to emphasize the responsibility of the Contracting 
Parties. Article 29 expressly states, moreover, that the Party to the 
conflict is responsible for the treatment accorded to protected persons. 
I t  would not, for example, be enough for a State to give orders or 
directions to a few civilian or military authorities, leaving it to them 
to arrange as they pleased for their detailed execution. I t  is for the 
State to supervise the execution of the orders it gives. Furthermore, 
if it  is to fulfil the solemn undertaking it has given, the State must of 
necessity prepare in advance, that is to say in peacetime, the legal, 
material or other means of ensuring the faithful enforcement of the 
Convention when the occasion arises. I t  follows, therefore, that in 
the event of a Power failing to fulfil its obligations, the other Con- 
tracting Parties (neutral, allied or enemy) may, and should, endeavour 
to  bring it back to an attitude of respect for the Convention. The 
proper working of the system of protection provided by the Convention 
demands in fact that the Contracting Parties should not be content 
merely to apply its provisions themselves, but should do everything 
in their power to ensure that the humanitarian principles under-
lying the Conventions are applied universally. 

The words " in all circumstances " which appear in this Article, 
do not, of course, cover the case of civil war1, as the rules to be followed 
in such conflicts are laid down by the Convention itself, in Article 3. 
The expression refers to all situations in which the Convention has 
to be applied, as described, for example, in Article 2. Disregarding 
the provisions applicable in peacetime, and Article 3 which relates 
oniy to conflicts not of an international character, the words " in all 
circumstances " mean that as soon as one of the conditions of applica- 
tion for which Article 2 provides, is present, no Contracting Party 
can offer any valid pretext, legal or otherwise, for not respecting the 
Convention in its entirety. The words in question also mean that the 
application of the Convention does not depend on the character of the 
conflict. Whether a war is " just " or " unjust ", whether it is a war 
of aggression or of resistance to aggression, whether the intention is 

I See Fr6dCric SIORDET,The Geneva Conventions and Civil War ,  Supplement 
to  the Revue internationale de la Croix-Rouge, Vol. 111, Nos. 8, 9 and 11,Geneva, 
August, September and November 1950. 
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merely to occupy territory or to annex it, in no way affects the treat- 
ment protected persons should receive. 

In view of the foregoing considerations and the fact that the 
provisions for the repression of violations have been considerably 
strengthened l , it is clear that Article 1 is no mere empty form of words, 
but has been deliberately invested with imperative force. I t  must be 
taken in its literal meaning. 

ARTICLE 2 - APPLICATION OF THE CONVENTION a 

I n  addition to the fwovisions which shall be implemented in peacetime, 
the present Convention shall apply to all cases of declared war or of u n y  
other armed conflict which m a y  arise between two or more of the High 
Contracting Parties, even if the state of mar i s  not recognized by one of 
them. 

T h e  Convention shall also apply to all cases of +artial or total occu+,a- 
t ion of the territory of a High Contracting Party,  even if the said occupa- 
t ion meets with no armed resistance. 

Although one of the Powers in conflict m a y  not be a party to the 
firesent Convention, the Powers who are parties thereto shall remain 
bound by it 'in their mutual relations. They  shall furthermore be bound 
by the Convention in relation to the said Power, if the latter accepts and 
applies the provisions thereof. 

The earlier humanitarian Conventions, in particular the Hague 
Conventions of 1899 and 1907 and the Geneva Conventions of 1864, 
1906 and 1929, did not include any definition of the cases to which 
they applied. Their very titles made it clear that they were intended 
for use in wartime, and the meaning of war was evident and needed 
no defining. The Hague Convention relative to the Opening of 
Hostilities provided that " hostilities . . . must not commence without 
previous and explicit warning, in the form of a declaration of war, 
giving reasons, or of an ultimatum with conditional declaration of 
war ". Since 1907 experience has shown that many armed conflicts, 
displaying all the characteristics of a war, may arise without being 

The Contracting Parties are no longer merely required to take the neces- 
sary legislative action to prevent or repress violations. They are under an obliga- 
tion to seek out and prosecute the guilty parties, and cannot evade their 
responsibility. 

Article common to all four Conventions. 
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preceded by any of the formalities laid down in the 1907 Hague 
Convention. Furthermore, there have been many cases where States 
a t  war have contested the legitimacy of the enemy Government and 
therefore refused to recognize the existence of a state of war. In  the 
same way, the temporary disappearance of sovereign States as a 
result of annexation or capitulation, has been put forward as a pretext 
for not observing one or other of the humanitarian Conventions. It 
was necessary to find a remedy for this state of affairs, and the 
change which had taken place in the whole conception of such Con- 
ventions pointed the same way. They are coming to be regarded less 
and less as contracts concluded on a basis of reciprocity in the national 
interests of the parties and more and more as a solemn affirmation 
of principles respected for their own sake, a series of unconditional 
engagements on the part of each of the Contracting Parties vis-d-vis 
the others. A State does not procIaim the principle of the protection 
due to civilians in the hope of improving the lot of a certain number 
of its own nationals. I t  does so out of respect for the human person. 
The XVIth International Red Cross Conference accordingly drew 
attention in 1938 to the necessity of providing, in any future revision 
of the Conventions, for their application to undeclared as well as to 
declared wars. This became even more necessary after the cruel 
experience of the Second World War. 

The International Committee of the Red Cross took the matter 
up. The Preliminary Conference of National Red Cross Societies, 
which it convened in 1946, fell in with the views of the Committee 
and recommended that a new Article, worded as follows, should be 
introduced a t  the beginning of the Convention : " The present Con- 
vention is applicable between the High Contracting Parties from the 
moment hostilities have actually broken out, even if no declaration 
of war has been made and whatever the form that such armed 
intervention may take "l. 

The Conference of Government Experts, which was also convened 
by the International Committee, recommended in its turn that the 
Conventions should be applicable to " any armed conflict, whether 
the latter is or is not recognized as a state of war by the parties con- 
cerned ",and also to " cases of occupation of territories in the absence 
of any state of war"2. 

' Report on the Work of the Preliminary Conference of National Red Cross 
Societies for the Study of the Conventions and of Various Problems relative to the 
Red Cross (Geneva, July 26 - August 3, 19461, Geneva, 1947, p. 15. 

RePort on the Work of the Conference of Government Experts for the Study 
of the Conventions for the Protection of W a r  Victims (Geneva, April 14 - 26, 1947), 
Geneva, 1947, p. 8. 



19 ARTICLE 2 

Taking into account the recommendations of these two Confer- 
ences, which tallied incidentally with its own opinion, the Inter- 
national Committee of the Red Cross drew up a draft text, which was 
adopted by the XVIIth International Red Cross Conference and sub- 
sequently became Article 2 of the Convention, as reproduced above. 

There was no discussion, a t  the Diplomatic Conference, on the 
Committee's proposal (which did not include the second sentence of 
paragraph 3) ;the experience of the Second World War had convinced 
all concerned of the necessity of including the provisions in question 
in the new Convention. But the draft text said nothing about the 
relations between a belligerent, or belligerents, bound by the Conven- 
tions on the one hand and a belligerent, or belligerents, not bound by 
i t  on the other hand. There could be no question of obliging a State 
to observe the Convention in its dealings with an adverse Party which 
deliberately refused to accept its provisions. On the other hand, a 
Convention is res inter alios acta so far as concerns a State which is 
not bound by it, and it cannot, therefore, lay any obligation on 
such a State. 

Although there was no solution to  the question from the legal 
point of view, it was necessary to find one on the humanitarian plane. 
The Committee accordingly suggested to the Governments represented 
a t  the Diplomatic Conference of 1949 that the following two sentences 
be added to Article 2 : 

In the event of an international conflict between one of the Hitrh 
Contracting Parties and a Power which is not bound by the present c&-
vention, the Contracting Party shall apply the provisions thereof. This 
obligation shall stand unless, after a reasonable lapse of time, the Power 
not bound by the present Convention states its refusal to apply it, or in 
fact fails to apply it1. 

The Diplomatic Conference also considered two other proposals 
-one, from the Canadian Delegation, suggesting that the Convention 
should be applicable to a Power not party to  the Convention so long 
as that Power complied with its provisions, and another, from the 
Belgian Delegation, which read as follows : "The Powers which are a 
party to the Convention shall invite the Power which is not a party 
to it to accept the terms of the said Convention ; as from the latter 
Power's acceptance of the Convention, all Powers concerned shall be 
bound by it." 

See Remarks and ProPosals submitted by the International Committee of 
the Red Cross, Geneva, February 1949,page 9. , 

See Final Record of the Diplomatic Conference of Geneva of  1949, Vol. 11-B. 
pp. 53-54and 107-108. 
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The discussion turned solely on the conditions to be fulfilled. The , 

condition underlying both the Canadian proposal and the proposal 
of the International Committee of the Red Cross, was resolutive, 
while the Belgian proposal was based on a suspensive condition. As 
agreement could not be reached on any of these proposals, they were 
discarded in favour of the compromise wording of the present text. 

The Rapporteur of the Special Committee gives the following 
explanation of the motives which guided his Committee : " As a 
general rule, a Convention could lay obligations only on Contracting 
States. But, according to the spirit of the four Conventions, the 
Contracting States shall apply them, in so far as possible, as being the! 
codification of rules which are generally recognized. The text adopted 
by the Special Committee, therefore, laid upon the Contracting State, 
in the instance envisaged, the obligation to recognize that the Con- 
vention be applied to the non-Contracting adverse State, in so far as 
the latter accepted and applied the provisions thereof "l. 

By its general character, this paragraph deprives belligerents, in 
advance, of the pretexts they might in theory put forward for evading 
their obligations. There is no need for a formal declaration of war, 
or for recognition of the existence of a state of war, as preliminaries 
to the application of the Convention. The occurrence of de facto 
hostilities is sufficient. 

I t  remains to ascertain what is meant by " armed conflict ". 
The substitution of this much more general expression for the word 
" war " was deliberate. I t  is possible to argue almost endlessly about 
the legal definition of " war ". A State which uses arms to commit a 
hostile act against another State can always maintain that it is not 
making war, but merely engaging in a police action, or acting in 
legitimate self-defence. The expression " armed conflict " makes such 
arguments less easy. Any difference arising between two States and 
leading to the intervention of members of the armed forces is an 
armed conflict within the meaning of Article 2, even if one of the 
Parties denies the existence of a state of war. I t  makes no difference 
how long the conflict lasts, or how much slaughter takes place. The 

See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
page 108 (FirstReport drawn up by the Special Committee of the Joint Com- 
mittee). 
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respect due to the human person as such is not measured by the 
number of victims. 

The Convention only provides for the case of one of the Parties 
denying the existence of a state of war. What would the position be, 
it may be wondered, if both the Parties to an armed conflict were to 
deny the existence of a state of war. Even in that event it would not 
appear that they could, by tacit agreement, prevent the Conventions 
from applying. It must not be forgotten that the Conventions have 
been drawn up first and foremost to protect individuals, and not to 
serve State interests. 

Here too the wording adopted was based on the experience of the 
Second World War, which saw territories occupied without hostilities, 
the Government of the occupied country considering that armed 
resistance was useless. In such cases the interests of protected persons 
are, of course, just as deserving of protection as when the occupation 
is carried out by force. 

Article 2 deals with the entry into force of the Convention as 
between the Contracting Parties. There may be no case of practical 
application, owing to there being no protected person on the territory 
of the belligerents, and no territory which is occupied, but such 
instances will obviously be very rare. In the same way, the number 
of persons protected may vary according to the course followed by 
military operations and the march of events, but as soon as any 
person answers to the definition given in Article 4, the Convention 
automatically applies to him. 

In case of war being declared or of armed conflict, the Convention 
enters into force ; the fact that the temtory of one or other of the 
belligerents is later occupied in the course of hostilities does not in 
any way affect this ; the inhabitants of the occupied territory simply 
become protected persons as they fall into the hands of the Occupying 
Power. 

The sense in which the paragraph under consideration should be 
understood is thus quite clear. I t  does not refer to cases in which 
territory is occupied during hostilities ; in such cases the Convention 
will have been in force since the outbreak of hostilities or since the 
time war was declared. The paragraph only refers to cases where the 
occupation has taken place without a declaration of war and without 
hostilities, and makes provision for the entry into force of the Conven- 
tion in those particular circumstances. The wording of the paragraph 
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is not very clear, the text adopted by the Government Experts being 
more explicit1. Nevertheless, a simultaneous examination of para- 
graphs 1and 2 leaves no doubt as to the latter's sense : it  was intended 
to fill the gap left by paragraph 1. 

The application of the Convention to territories which are occupied 
a t  a later date, in virtue of an armistice or a capitulation, does not 
follow from this paragraph, but from paragraph 1. An armistice 
suspends hostilities and a capitulation ends them, but neither ends 
the state of war, and any occupation carried out in wartime is covered 
by paragraph 1. I t  is, for that matter, when a country is defeated 
that the need for international protection is most felt. The full 
application of the Convention under those circumstances is limited 
in point of time by Article 6. 

1. Relations between belligerents $arty to the Convention 

This provision appears to state an elementary truth ; but that 
was not always the case. The Hague Conventions of 1907 and the 
Geneva Conventions of 1906 all contained a clausula s i  omnes under 
which the Convention was not applicable unless all the Parties to 
the conflict were equally bound by it. 

The point raised may still be of some importance in conflicts 
involving several Powers fighting under a unified command. The 
International Committee of the Red Cross will always maintain, 
for its part, that should it not be possible to differentiate between 
the responsibilities of the different States forming the coalition, the 
most extensive obligations assumed in the humanitarian sphere by 
one or more members of the coalition must be binding on the coalition 
as a whole. 

2. Relations between Contracting and non-Contracting Parties 

The second sentence, added by the Diplomatic Conference of 
1949, certainly presents the typical features of a compromise ; for 
it does not come to a clear decision between the suspensive and 
resolutive conditions. At first sight it appears to incline towards 

See above, p. 18. 
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the Belgian amendment1. But whereas that amendment only made 
the Convention applicable as from the time of its formal acceptance by 
the non-Contracting Power, the sentence adopted by the Diplomatic 
Conference drops all reference to an invitation to be made to the 
non-Contracting Power, and substitutes for the words " as from the 
latter Power's acceptance " the words " if the latter accepts and 
applies the provisions thereof ". 

What, then, is the position in the interval between the launching 
of hostilities and the non-contracting belligerent's acceptance ? The 
passage of the Report just quoted shows how this not very clear 
provision shouid be interpreted. Tile Convent~ons, it says, should be 
regarded "as  being the codification of rules which are generally 
recognized ", and it is in accordance with their spirit that the Con- 
tracting States " shall apply them, in so far as possible ". 

The spirit and character of the Conventions lead perforce to the 
conclusion that the Contracting Power must at  least apply their 
provisions from the moment hostilities break out until such time as 
the adverse Party has had the time and an opportunity of stating 
his intentions. That may not be a strictly legal interpretation ; it  
does not altogether follow from the text itself ;but it is in our opinion 
the only honourable and reasonable solution. I t  follows from the 
spirit of the Conventions, and is in accordance with their character, 
as has already been stated. It is also in accordance with the moral 
interest of the Contracting Power, inasmuch as it invites the latter 
to honour a signature given before the world. It is finally to its 
advantage from a more practical point of view, because the fact of its 
beginning itself to apply the Convention will encourage the non-
Contracting Party to declare its acceptance, whereas any postponement 
of the application of the Convention by the Contracting Party would 
give the non-Contracting Party a pretext for non-acceptance. 

There are two conditions to be fulfilled under this part of the 
paragraph-(a) acceptance and (b) de facto application of the Con- 
vention. What happens if the non-Contracting Party makes no 
declaration, but in actual fact applies the Convention ? Before 
answering this question, it must be seen what is meant by " accepting " 
the provisions of the Convention. 

Is a formal and explicit declaration by a non-Contracting State 
indispensable ? The Rapporteur of the Special Committee seems to say 
that it is. " A declaration ",he wrote, " was necessary, contrary to the 
Canadian amendment, according to which an attitude on the part of 
the non-Contracting State in conformity with the Convention would 

See above, p. 19. 
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have sufficed to make it applicable ". He added, it is true, that it was 
not possible to lay down any uniform procedure in the matter, and that 
" the Convention would be applicable as soon as the declaration was 
made. I t  would cease to be applicable as soon as the declaration was 
clearly disavowed by the attitude of the non-contracting belligerent ". 

Does it follow from this that if the second condition-namely 
the application of the Convention de facto-is alone fulfilled, the 
Contracting Party is released from its obligations ? 

Closely as that may seem to follow from the letter of the text, it 
does not appear possible to maintain such an interpretation. I t  
would make the application of the Convention dependent on a 
suspensive condition even more rigid than that of the Belgian 
proposal, which was itself regarded as being too strict. I t  would 
bring about a paradoxical-not to say, a monstrous-situation. I t  
would entitle a Power to disregard rules solemnly proclaimed by 
itself, while its adversary, though not legally bound by those rules, 
was scrupulously applying them ; and all this only because of the 
omission of the latter to make a declaration, or because of delay in 
the transmission of such a declaration. 

Summum jgs summa injuria. The saying may often be true ; but 
it should never be cited in reference to a humanitarian Convention. 
The present Convention, like its three sister Conventions, rightly 
condemns reprisals in the most categorical terms. But would it not 
be worse than any reprisals to ill-treat civilians even before one's 
adversary had done so, merely because i t  was inferred from his 
silence that he was intending to do so ? 

The two conditions laid down for the non-Contracting Power 
are that it should accept and apply the provisions of the Convention. 
In the absence of any further indication, there is no reason to assume 
that " acceptance " necessarily implies an explicit declaration. I t  can 
equally well be tacit. I t  may be implicit in de facto application. 
These considerations do not in any way minimize the importance of 
an explicit declaration by the non-Contracting Power. I t  is, on the 
contrary, most desirable that the latter should make such a declara- 
tion, and with the least possible delay. The International Committee 
of the Red Cross for its part, when it offers its services at  the beginning 
of a conflict, never fails to ask Parties to the conflict which are not 
legally bound by the Convention to declare their intention of applying 
it or of observing at least its essential principles, as the case may be. 

In practice any Contracting Power in conflict with a non-Con-
tracting Power will begin by complying with the provisions of the 
Convention pending the adverse Party's declaration. I t  will take 
into account facts above all. 
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~urthermore, although the Convention, as a concession to legal 
form, provides that in certain circumstances a Contracting Power 
may legally be released from its obligations, its spirit encourages the 
Power in question to persevere in applying humanitarian principles, 
whatever the attitude of the adverse Party may be. 

ARTICLE 3.- CONFLICTS NOT OF AN INTERNATIONAL CHARACTER' 

In the case of armed conflict not of a n  international character occurring 
in the territory of one of the High Contracting Parties, each Party to 
the conflict shall be bound to apply,  as  a minimum, the following pro- 
visions : 

(1 )  Persons taking no active fiart in the hostilities, including members 
of armed forces who have laid down their arms and those placed 
hors de combat by sickness, wounds, detention, or a n y  other cause, 
shall k all circumstances be treated humanely, without a n y  adverse 
distinction founded o n  race, colour, religion or faith, sex, birth or 
wealth, or a n y  other similar criteria. . 

T o  this end the following acts are and shall remain prohibited 
at a n y  t ime and in a n y  place whatsoever with respect to the above- 
mentioned persons : 
(a) violence to life and person, in particular murder of all kinds,  

mutilation, cruel treatment and torture; 
(b) taking of hostages; 
(c) outrages upon  personal dignity, in particular humiliating and 

kegrading treatment ; 
(d) the passing of sentences and the carrying out of executions without 

previous judgment pronounced by  a regularly constituted court, 
a8ording all the jztdicial guarantees which are recognized a s  
indispensable by civilized peoples. 

(2) T h e  wounded and sick shall be collected and cared for. 
A n  impartial humanitarian body, such as  the Interrtational Committee 

of the Red Cross, m a y  offer i ts  services to the Parties to the confict. 
T h e  Parties to the conflict should further endeavour to bring into 

force, by means of special agreements, all or @art of the other provisions 
of the present Convention. 

T h e  application of the preceding provisions shall not aflect the legal 
status of the Parties to the confict. 

Article common to all four Conventions. 
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This Article, which is common to all four Geneva Conventions, 
marks a new step forward in the unceasing development of the idea 
on which the Red Cross is based, and in the embodiment of that idea 
in international obligations. It is an almost unhoped-for extension 
of Article 2 above. 

Born on the battlefield, the Red Cross called into being the first 
Geneva Convention to protect wounded and sick military personnel. 
Extending its solicitude little by little to other categories of war 
victims, in logical application of its fundamental principle, it pointed 
the way, first to the revision of the original Convention, and then to 
the extension of legal protection in turn to prisoners of war and 
civilians. The same logical process could not fail to lead to the idea 
of applying the principle to all cases of armed conflict, including 
internal ones. 

The importance of the Article, in which the whole of the rules 
applying to non-international conflicts are concentrated, makes it 
necessary, before embarking on analysis and commentary proper, to 
say something of its origin and of the principal phases of its develop- 
ment by the Diplomatic Conference in the course of the twenty-five 
meetings which were devoted to it1. 

1. Origin and develo+ment of the idea 

All international Conventions, including this one, are primarily 
the affair of Governments. Governments discuss them and sign them, 
and it is upon Governments that the duty of applying them devolves. 
But it is impossible to speak of the Geneva Conventions, and in 
particular of their application to civil war, without reference to the 
part played by the Red Cross. 

The principle of respect for human personality, the basis on which 
all the Geneva Conventions rest, was not a product of the Conventions. 
I t  is older than they are and independent of them. Until 1949 it only 
found expression in the Conventions in its application to military 

See F. SIORDET: The Geneva Conventions and Civil War, Supplement 
to the Revue internai!ionale de la  Croix-Rouge, Vol. 111, Nos. 8, 9 and 11, Geneva, 
August, September and November 1950. 
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personnel. But it was not applied to them because of their military 
status : it is concerned with people, not as soldiers but simply as 
human beings, without regard to their uniform, their allegiance, their 
race or their beliefs, without regard even to any obligations which the 
authority on which they depend may have assumed in their name or 
in their behalf. Wounded or sick, they are entitled as such to the 
care and aid which the respect for human personality enjoins. 

There is nothing astonishing, therefore, in the fact that the Red 
Cross has long been trying to aid the victims of internal conflicts, 
the horrors of which are sometimes even more terrible than those of 
international ivars became of the fi-atricidal hclired they engender. 
But the difficulties which the Red Cross encountered in its efforts in 
this connection-as always when endeavouring to go a step beyond 
the text of the Conventions-were enhanced in this case by special 
obstacles arising out of the home policies of the States in which the 
conflicts raged. In a civil war the lawful Government, or that which 
so styles itself, tends to regard its adversaries as common criminals. 
This attitude has sometimes led governmental authorities to look upon 
relief given by the Red Cross to war victims on the other side as 
indirect aid to guilty parties. Applications by a foreign Red Cross 
Society or by the International Committee of the Red Cross for 
permission to engage in relief work have more than once been treated 
as unfriendly attempts to interfere in the domestic affairs of the 
country concerned. This conception still prevailed when a draft 
Convention on the role of the Red Cross in civil wars or insurrections 
was submitted, for the first time, to the International Red Cross 
Conference in 1912. The subject was not even discussed. 

The Red Cross was not discouraged. In  spite of frequent lack of 
understanding on the part of the authorities, it  was able in some cases 
to carry out a certain amount of humanitarian work in civil conflictsl. 
The question was again placed on the agenda of the Xth International 
Red Cross Conference in 1921, and a resolution was passed affirming 
the right of all victims of civil wars, or social or revolutionary disturb- 
ances, to relief in conformity with the general principles of the Red 
Cross. The resolution further laid down in considerable detail the 
duties of the National Red Cross Society of the country in question 
and, in the event of that Society being unable to take action on an 
adequate scale, the course to be followed by the International Com- 
mittee of the Red Cross or foreign National Societies with a view to 
making the necessary relief available. The resolution, as such, had 
not the force of a Convention, but it enabled the International Com- 

See Revue internationale de 'la Croix-Rouge, December 15, 1919, pp. 1427 ff. 
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mittee in a t  least two cases-the civil war in the plebiscite area of 
Upper Silesia in 1921 and the civil war in Spain-to induce both 
sides to give some kind of undertaking to respect the principles of the 
Geneva Convention l. 

Observing the results achieved by the International Committee of 
the Red Cross, the XVIth International Red Cross Conference in 1938 
passed a resolution which did much to supplement and strengthen 
that of 1921. The text of the 1938 resolution is well worth quoting: 

The Conference, 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  

requests the ~nternatioial Committee and the National Red Cross Societies 
to endeavour to obtain : 

(a) 	the application of the humanitarian principles which were formulated 
in the Geneva Convention of 1929 and the Tenth Hague Conven- 
tion of 1907, especially as regards the treatment of the wounded, 
the sick, and prisoners of war, and the safety of medical personnel 
and medical stores ; 

( b )  	humane treatment for all political prisoners, their exchange and, so 
far as possible, their release ; 

(c )  	 respect of the ife and liberty of non-combatants ; 
(d )  	facilities for the transmission of news of a personal nature and for 

the reunion of families ; , 

(e) 	 effective measures for the protection of children, 

The International Conference was thus envisaging, explicitly and 
for the first time, the application by the Parties to  a civil war, if not 
of all the provisions of the Geneva Conventions, a t  any rate of their 
essential principles. This resolution, coupled with the results achieved 
in the two conflicts mentioned above, encouraged the International 
Committee of the Red Cross to reconsider the possibility of inserting 
provisions relating to civil war in the Conventions themselves. 

At the Preliminary Conference of National Red Cross Societies in 
1946 the International Committee proposed that, in the event of civil 
war within a country, the contending parties should be invited to  
declare their readiness to apply the principles of the Convention on a 
basis of reciprocity. The suggestion, modest enough since i t  took 

See the following documents of the XVIth International Red Cross 
Conference : Document No. 12 (General Report of the International Red Cross 
Committee on its Activities from August 1934 to March 1938) and Document No. 12 
his (SuPPlementary Report by ihe International Committee on its Activities in 
Spain) .  
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account of realities, was no more a t  that stage than an attempt to  
provide a practice that had already yielded satisfactory results with 
a more solid foundation in the future by giving i t  some kind of legal 
footing in the Conventions. It was based on the belief that an invita- 
tion to the Parties to the conflict to make an explicit declaration 
(which it would undoubtedly be difficult for them to refuse) would 
encourage them to take sides with the advocates of humanitarian 
ideas, and that the suffering caused by civil wars would be appreciably 
reduced as a result. The Preliminary Conference of National Red 
Cross Societies did not merely approve the suggestion : it went further. 
It went in fact straight to the root of the matter by a recommendatio~ 
to insert a t  the beginning of each of the Conventions an Article to the 
effect that : " In the case of armed conflict within the borders of a 
State, the Convention shall also be applied by each of the adverse 
Parties, unless one of them announces expressly its intention to the 
contrary "1. 

Such was the view, idealistic but logical, of the Red Cross move- 
ment. What would be thought of it in Government circles remained 
to  be seen. There was reason to fear that Governments would be 
reluctant to impose international obligations on States in connection 
with their internal affairs, and that i t  would be said to be impossible 
to  bind provisionaI Governments, or political parties, or groups not 
yet in existence, by a Convention. But the Conference of Government 
Experts, which was convened by the International Committee of the 
Red Cross in 1947, did not take that view. Far from repeating the 
arguments which the charitable efforts of the International Committee 
of the Red Cross had so often encountered in the past, i t  admitted 
the necessity of making provision in the Convention for a t  least a 
partial extension of its provisions to the case of civil war. As a result 
of its efforts an Article was drafted under the terms of which the 
principles of the Convention were to be applied in civil wars by 
the Contracting Party, subject to the adverse Party also conforming 
thereto2. 

This proposal fell a long way short of that of the Red Cross Societies. 
I t  spoke only of the application of the $ri.lzciples of the Convention, 
and then only on a basis of reciprocity. But it nevertheless encoura- 

See Report on the Work of the Preliminary Conference of National Red 
Cross Societies for the Study of the Conventions and of Various Problems relative 
to the Red Cross (Geneva, July 26 - August 3, 1946),Geneva, 1947, pp. 14 ff. 
and 51. 

See Re+ort on the Work of the Conference of Government Ex+erts fw the 
Study of the Conventions for the Protection of W a r  Victims (Geneva, April 14- 26, 
1947).Geneva, 1947,p. 8. 
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ged the International Committee of the Red Cross to continue its 
efforts. 

On the strength of the opinions thus expressed, the International 
Committee added a fourth and last paragraph to Article 2 of the revised 
and new Draft Conventions for the Protection of War Victims which 
i t  submitted to the XVIIth International Red Cross Conference a t  
Stockholm. The wording was as follows : 

In all cases of armed conflict which are not of an international 
character, especially cases of civil war, colonial conflicts, or wars of religion, 
which may occur in the territory of one or more of the High Contracting 
Parties, the implementing of the principles of the present Convention shall 
be obligatory on each of the adversaries. The application of the Convention 
in these circumstances shall in no wise depend on the legal status of the 
Parties to the conflict and shall have no effect on that status. 

The first part of this paragraph gave effect to the recommenda- 
tion of the Red Cross Societies, and actually omitted the condition 
which the latter had contemplated. The second sentence embodied 
a wish expressed a t  the Conference of Government Experts. I ts  
object was, first, to prevent the de jure Government from pleading 
non-recognition of its opponents as a reason for refusing to apply 
the Convention and, secondly, to prevent the other party from basing 
a claim for recognition as a regular Government on the respect it had 
shown for the Convention. 

The draft text was the subject of lengthy discussion a t  the 
Stockholm Conference, a t  which Governments as well as Red Cross 
Societies were represented. I n  the end, the Conference adopted the 
proposals of the International Committee of the Red Cross for the 
First and Second Conventions, and in the case of the Third and 
Fourth Conventions made the application of the Convention subject 
to the proviso that  the adverse party should also ~ o m p l y ~ w i t h  it. 

It was in this form that the proposal came before the Diplomatic 
Conference of 1949. 

2. T h e  discussions at  the Difilomatic Conference of 1949 

From the very outset, in the course of the first discussions of a 
general character, divergences of view became apparent1. A consi- 
derable number. of delegations were opposed, if not to any and every 

See Final Record of the Diplomatic Conference of Geneva of 1949,Val. 11-B, 
Article 2, pp. 9-15. 
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provision in regard to civil war, a t  any rate to the unqualified applica- 
tion of the Convention to such conflicts. The principal criticisms of 
the Stockholm draft may be summed up as follows. I t  was said 
that it would cover in advance all forms of insurrection, rebellion, 
anarchy, and the break-up of States, and even plain brigandage. 
Attempts to protect individuals might well prove to be at  the expense 
of the equally legitimate protection of the State. To compel the 
Government of a State in the throes of internal conflict to apply 
to such a conflict the whole of the provisions of a Convention expressly 
concluded to cover the case of war would mean giving its enemies, 
who might bc no morc than a handful of rebels or common brigands, 
the status of belligerents, and possibly even a certain degree of legal 
recognition. There was also a risk of ordinary criminals being encour- 
aged to give themselves a semblance of organization as a pretext 
for claiming the benefit of the Convention, representing their crimes 
as " acts of war " in order to escape punishment for them. 

A rebel party, however small, would be entitled under the Con- 
ventions to ask for the assistance and intervention of a Protecting 
Power. Moreover, it was asked, would not the de jzire Government 
be compelled to release captured rebels as soon as the troubles were 
over, since the application of the Convention would place them on 
the same footing as prisoners of war ? Any such proposals giving 
insurgents a legal status, and consequently increased authority, would 
hamper and handicap the Government in its measures of legitimate 
repression. 

The advocates of the Stockholm draft, on the other hand, regarded 
the proposed text as an act of courage. Insurgents, said some, are 
not all brigands. I t  sometimes happens in a civil war that those 
who are regarded as rebels are in actual fact patriots struggling for 
the independence and the dignity of their country. Others argued 
that the behaviour of the insurgents in the field would show whether 
they were in fact mere brigands or, on the contrary, fought like real 
soldiers who deserved to receive protection under the Conventions. 
Again, it was pointed out that the inclusion of the reciprocity clause 
in all four Conventions, and not merely (as had been proposed a t  
Stockholm) in the Third and Fourth Conventions, would be sufficient 
to allay the apprehensions of the opponents of the Stockholm pro- 
posals. I t  was not possible to talk of " terrorism ", " anarchy " or 
" disorders " in the case of rebels who complied with humanitarian 
principles. Finally, the adoption of the Stockholm proposals would 
not in any way prevent a de jure Government from taking measures 
under its own laws for the repression of acts considered by it to be 
dangerous to the order and security of the State. 
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Faced with such widely varying opinions, the Conference referred 
the study of the Article to  a small Committee1, the very first meeting 
of which produced a whole series of amendments and proposals. 
Only one amendment proposed the rejection en bloc of the Stockholm 
text. On the other hand there was only one proposal in favour of 
accepting it as i t  stood. Between these two extremes there were six 
amendments which proposed limiting the application of the Conven- 
tions to conflicts which, though internal in character, exhibited the 
features of real war. The amendments in question suggested a number 
of alternative or cumulative conditions, which one or other of the 
Parties to  the conflict must fulfil for the Convention to be applicable. 

A Working Party was instructed to prepare two successive drafts, 
which in their turn gave rise to new amendments and provoked 
criticism. It seemed difficult to  reach a majority in favour of any 
one solution. 

The French Delegation must be given the credit for ending the 
deadlock in the Committee. Reverting to an idea previously put 
forward by the Italian Delegation to meet the case of conflicts not 
of an international character which failed to fulfil the stipulated 
conditions, the French Delegation suggested that 'in all cases of non- 
international conflict the principles of the Convention should alone 
be applicable. The following text was proposed : 

In the case of armed conflict not of an international character occurring 
in the territory of one of the High Contracting Parties, each Party to the 
conflict shall apply the provisions of the Preamble to the Convention for the 
Protection of Civilian Persons in Time of War. 

Faced with almost universal opposition to the application of the 
Convention, with all its provisions, to all cases of non-international 
conflict, the Committee had until then tried to solve the problem 
by limiting the number of cases in which the Convention was to be 
applicable. The French proposal now sought a solution in a new 
direction, namely in the limitation of the provisions which applied. 

The idea was a good one. But the suggested text had one defect. 
It referred to a draft Preamble which had not yet been adopted, and 
was, incidentally, never to be adopted2. Moreover, that draft Preamble 
simply stated that certain things were prohibited. I t  alluded to 
principles, but did not define them. 

This was the Special Committee of the Joint Committee. The provision 
in question was discussed, first as Article 2, fourth paragraph (i.e. with the num- 
bering it had in the Stockholm draft), and later as Article 2A. See Final Record 
of the Diplomatic Conference of Geneva of 1949,Vol. 11-B,pp. 40-48, 75-79, 82-84, 
90, 93-95, 97-102. 

a See above, p. 14. 
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After discussion, a second Working Party was appointed with 
instructions to draw up a text containing a definition of the humani- 
tarian principles applicable to all cases of non-international conflict, 
together with a minimum of mandatory rules. The Working Party 
produced a definition based on the principles of the Preamble which 
the International Committee of the Red Cross had itself proposed for 
all four Conventions1, together with certain mandatory rules based 
on the draft Preamble to the Fourth (Civilians) Convention2. The 
Working Party's draft, with certain minor modifications, was the 
text finally adopted. But it did not immediately rally unanimous 
support. Certain delegates still preferred the previous draft. On the 
other hand, the USSR Delegation took the view that it was not 
possible to sum up in so few lines such important provisions as those 
of the Convention which were to be equally applicable to civil and to  
international wars. Accordingly that delegation proposed a new text 
which read as follows : 

In the case of armed conflict not of an international character occur- 
ring in the territory of one of the States parties to the present Convention, 
each Party to the conflict shall apply all the provisions of the present 
Convention guaranteeing : 
- humane treatment of the civilian population ; 
- prohibition, on the territory occupied by the armed forces of either 

of the parties, of reprisals against the civilian population, the taking 
of hostages, the destruction and damaging of property which are not 
justified by the necessities of war ; 

- prohibition of any discriminatory treatment of the civilian population 
practised on the basis of differences of race, colour, religion, sex, birth 
or fortune. 

The Soviet proposal was based on the same idea as the French 
proposal-namely, limitation of the provisions applicable, but differed 
from it  in the method employed, preferring a general provision spe- 
cifying the particular provisions of the Convention which were to be 
applicable. 

As no one text commanded a majority, the three proposals were 
put to the Joint Committee3. The proposal of the second Working 
Party obtained a clear majority over the others. I t  was finally adopted, 

See above, p. 13. 
See above, p. 12. 

a See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
pp. 34-35. 
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in the form in which it appears at  the beginning of the comm'entary 
on this Article, a t  a plenary meeting of the Conference, though not 
without lengthy discussion, during which delegates who were opposed 
to it on principle or were in favour of one of the other proposals, had 
ample opportunity for expressing their points of view1. 

To borrow the phrase of one of the delegates, Article 3 is like a 
" Convention in miniature ". I t  applies to non-international conflicts 
only, and will be the only Article applicable to them until such time 
as a special agreement between the Parties has brought into force 
between them all or part of the other provisions of the Convention. 
It is very different from the original draft produced by the Inter- 
national Committee of the Red Cross, which provided for the appli- 
cation of the Conventions in their entirety. But, as the International 
Committee's representative a t  the Diplomatic Conference remarked, 
since that text had obviously no chance of being accepted by the 
Governments and it was necessary to fall back on a less far-reaching 
solution, the wording finally adopted was the one which was to be 
preferred amongst the various drafts prepared during the Conference. 
It has the merit of being simple and clear. I t  at  least ensures the 
application of the rules of humanity which are recognized as essential 
by civilized nations, and provides a legal basis for charitable inter- 
ventions by the International Committee of the Red Cross or any 
other impartial humanitarian organization-interventions which in 
the past were all too often refused on the ground that they repre- 
sented unfriendly interference in the internal affairs of a State. This 
text has the additional advantage of being applicable automatically, 
without any condition in regard to reciprocity. Its observance does 
not depend upon preliminary discussions on the nature of the conflict 
or the particular clauses to be respected, as would have been the case 
with the other drafts discussed. I t  is true that it merely provides for 
the application of the principles of the Convention and not for the 
application of specific provisions, but it defines those principles and 
in addition lays down certain mandatory rules. Finally, it has the 
advantage of expressing, in each of the four Conventions, the common 
principle which governs them. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, 
Article 2A, pp. 325-339. 
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1. Introductory sentence-Field of application of the Article 

A. Cases of armed conflict. -What is meant by " armed conflict 
not of an international character " ? 

That was the burning question which arose again and again a t  
the Diplomatic Conference. The expression was so general, so vague, 
that many of the delegations feared that it might be taken to cover 
any act committed by force of arms-any form of anarchy, rebellion, 
or even plain banditry. For example, if a handful of individuals 
were to rise in rebellion against the State and attack a police station, 
would that suffice to bring into being an armed conflict within the 
meaning of the Article ? In order to reply to questions of this sort, 
it was suggested that the term " conflict " should be defined or- 
and this would come to the same thing-that a list should be given 
of a certain number of conditions on which the application of the 
Convention would depend. The idea was finally abandoned-wisely, 
we think. Nevertheless, these different conditions, although in no 
way obligatory, constitute convenient criteria, and we therefore think 
it well to give a list drawn from the various amendments discussed ; 
they are as follows1: 

1. That the Party in revolt against the de jure Government possesses 
an organized military force, an authority responsible for its acts, 
acting within a determinate territory and having the means of 
respecting and ensuring respect for the Convention. 

2. 	That the legal Government is obliged to have recourse to the 
regular military forces against insurgents organized as military 
and in possession of a part of the national territory. 

3.  	(a) That the de jure Government has recognized the insurgents as 
belligerents ; or 

(b) 	That it has claimed for itself the rights of a belligerent ; or 
( c )  That it has accorded the insurgents recognition as belligerents 

for the purposes only of the present Convention ; or 
(d) 	That the dispute has been admitted to the agenda of the 

Security Council or the General Assembly of the United Nations 
as being a threat to international peace, a breach of the peace, 
or an act of aggression. 

See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
p. 121. 
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4.  	(a) That the insurgents have an organization purporting to have 
the characteristics of a State. 

(b) 	 That the insurgent civil authority exercises de facto authority 
over persons within a determinate portion of the national 
territory. 

(c) 	That the armed forces act under the direction of an organized 
authority and are prepared to observe the ordinary laws of war. 

(d) That the insurgent civil authority agrees to be bound by the 
provisions of the Convention. 

The above criteria are useful as a means of distinguishing a 
genuine armed conflict from a mere act of banditry or an unorganized 
and short-lived insurrection. 

Does this mean that Article 3 is not applicable in cases where 
armed strife breaks out in a country, but does not fulfil any of the 
above conditions (which are not obligatory and are only mentioned 
as an indication) ? We do not subscribe to this view. We think, on 
the contrary, that the scope of application of the article must be as 
wide as possible. There can be no drawbacks in this, sin'ce the Article 
in its reduced form, contrary to what might be thought, does not in 
any way limit the right of a State to put down rebellion, nor does it 
increase in the slightest the authority of the rebel party. I t  merely 
demands respect for certain rules, which were already recognized as 
essential in all civilized countries, and embodied in the municipal law 
of the States in question, long before the Convention was signed. 
What Government would dare to claim before the world, in a case of 
civil disturbances which could justly be described as mere acts of 
banditry, that, Article 3 not being applicable, it was entitled to leave 
the wounded uncared for, to torture and mutilate prisoners and take 
hostages ? However useful, therefore, the various conditions stated 
above may be, they are not indispensable, since no Government can 
object to observing, in its deaiings with internal enemies, whatever 
the nature of the conflict between it and them, a few essential rules 
which it in fact observes daily, under its own laws, even when dealing 
with common criminals. 

Speaking generally, it must be recognized that the conflicts referred 
to in Article 3 are armed conflicts, with armed forces on either side 
engaged in hostilities-conflicts, in short, which are in many respects 
similar to an international war, but take place within the confines of 
a single country. In  many cases, each of the Parties is in possession of 
a portion of the national territory, and there is often some sort of 
front. 
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B. Obligations of the Parties.-The words " each Party " mark the 
great progress which the passage of a few years had brought about in 
international law. Until recently it would have been considered impos- 
sible in law for an international Convention to bind a non-signatory 
Party-a Party, moreover, which was not yet in existence and which 
need not even represent a legal entity capable of undertaking inter- 
national obligations. 

The obligation is absolute for each of the Parties. The reciprocity 
clause, which appeared in the Stockholm draft of the Fourth Conven- 
tion, has been deliberately dropped. That represents a great step 
forward-offset, it is true, by the fact that it is no longer the Conven- 
tion as a whole which will be applicable, but only the actual provisions 
of Article 3 itself. 

The obligation resting on the Party to the conflict which represents 
established authority is not open to question. The mere fact of the 
legality of a Government involved in an internal conflict suffices to 
bind that Government as a Contracting Party to the Convention. 
On the other hand, what justification is there for the obligation on 
the adverse Party in revolt against the established authority ? At 
the Diplomatic Conference doubt was expressed as to whether 
insurgents could be legally bound by a Convention which they had 
not themselves signed. But if the responsible authority at their head 
exercises effective sovereignty, it is bound by the very fact that it 
claims to represent the country, or part of the country. The " autho-
rity " in question can only free itself from its obligations under the 
Convention by following the procedure for denunciation laid down 
in Article 158. But the denunciation would not be valid, and could not 
in point of fact be effected, unless the denouncing authority was 
recognized internationally as a competent Government. I t  should, 
moreover, be noted that under Article 158 denunciation does not take 
effect immediately. 

If an insurgent party applies Article 3, so much the better for the 
victims of the conflict. No one will complain. If it does not apply it, 
it will prove that those who regard its actions as mere acts of anarchy 
or brigandage are right. As for the de jure Government, the effect on 
it of applying Article 3 cannot be in any way prejudicial ; for no 
Government can possibly claim that it is entitled to make use of 
torture and other inhuman acts prohibited by the Convention, as a 
means of combating its enemies. 

Care has been taken to state, in Article 3, that the applicable 
provisions represent a compulsory minimum. The words " as a 
minimum " must be understood in that sense. At the same time they 
are an invitation to exceed that minimum. 
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2. Sub-9aragrafihs ( I )  and (2)-Extent of the obligation 

A. S.ub-paragraph ( I )  :Humane treatment.-We find expressed 
here the fundamental principle underlying the four Geneva Conven- 
tions. I t  is most fortunate that it should have been set forth in this 
Article, in view of the decision to dispense with Preamble or prefatory 
Article, in which i t  would normally have been placed. The sub- 
paragraph defines the principle which, not then expressed, led to the 
founding of the Red Cross movement and to the conclusion of the 
original Geneva Convention. 

The value of the provision is not limited to the field dealt with in 
Article 3. Representing, as it does, the minimum which must be applied 
in the least determinate of conflicts, its terms must a fortiori be res- 
pected in the case of international conflicts proper, when all the provi- 
sions of the Convention are applicable. For " the greater obligation 
includes the lesser ", as one might say. 

In view of the fact that four Conventions were being drawn up, 
each providing protection for a particular category of war victims, 
it might be thought that the paragraph should have been divided up, 
the relevant portion only being included in each Convention. (In the 
Fourth Convention, for example, mention might have been made 
only of civilians.) I t  was thought preferable, however, in view of the 
indivisible and inviolable nature of the principle proclaimed, and 
its brevity, to enunciate it in its entirety and in an absolutely iden- 
tical manner in all four Conventions. In this Commentary we shall 
confine ourselves to points which more particularly concern persons 
protected under the Fourth Convention. 

What Article 3 guarantees such persons is humane treatment. 
We shall explain later, when discussing Article 27, the sense in 

which " humane treatment " should be understood. The definition is 
not a very precise one, as we shall see. On the other hand, there is 
less difficulty in enumerating things which are incompatible with 
humane treatment. That is the method followed in the Convention 
when it proclaims four absolute prohibitions. The wording adopted 
could not be more definite : " To this end, the following acts are and 
shall remain prohibited at any time and in any place whatsoever. . . " 
No possible loophole is left ; there can be no excuse, no attenuating 
circumstances. 

Items ( a )  and (c) concern acts which world public opinion finds 
particularly revolting-acts which were committed frequently during 
the Second World War. I t  may be asked whether the list is a complete 
one. At one stage of the discussions, additions were considered-with 
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particular reference to the biological "experiments " of evil memory, 
practised on inmates of concentration camps. The idea was rightly 
abandoned, since biological experiments are among the acts covered 
by (a). Besides, it is always dangerous to try to go into too much 
detail-especially in this domain. However great the care taken in 
drawing up a list of all the various forms of infliction, it would never 
be possible to catch up with the imagination of future torturers who 
wished to satisfy their bestial instincts ; and the more specific and 
complete a list tries to be, the more restrictive it becomes. The form of 
wording adopted is flexible, and, a t  the same time, precise. The same 
is true of item j c j .  

Items (b) (taking of hostages) and (d) (sentences and executions 
without a proper trial) prohibit practices which are fairly general in 
wartime. But although they were common practice until quite recently, 
they are nevertheless shocking to the civilized mind. The taking of 
hostages, like reprisals, to which it is often the prelude, is contrary 
to the modern idea of justice in that it is based on the principle of 
collective responsibility for crime. Both strike at  persons who are 
innocent of the crime which it is intended to prevent or punish. 

Sentences and executions without previous trial are too open to 
error. " Summary justice " may be effective on account of the fear 
it arouses- though that has yet to be proved-but it adds too many 
further innocent victims to all the other innocent victims of the 
conflict. All civilized nations surround the administration of justice 
with safeguards aimed at eliminating the possibility of judicial errors. 
The Convention has rightly proclaimed that it is essential to do this 
even in time of war. We must be very clear about one point : it is 
only " summary " justice which it is intended to prphibit. No sort of 
immunity is given to anyone under this provision. There is nothing 
in it to prevent a person presumed to be guilty from being arrested 
and so placed in a position where he can do no further harm ; and 
it leaves intact the right of the State to prosecute, sentenceand punish 
according to the law. 

Reprisals, to which we have just referred, do not appear here in 
the list of prohibited acts. Does that mean that reprisals, while 
formally prohibited under Article 33l, are allowed in the case of non- 
international conflicts, Article 3 being the only Article which then 
applies ? As we have seen, the acts referred to under items (a) to (d)  
are prohibited absolutely and permanently, no exception or excuse 
being tolerated. Consequently, any reprisal which entails one of these 
acts is prohibited, and so, speaking generally, is any reprisal incom- 

See below, p. 224. 
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patible with the " humane treatment " demanded unconditionally in 
the first clause of sub-paragraph (1). 

I t  should be noted that the acts prohibited in items (a) to ( d )  are 
also prohibited under other Articles of the Convention, in particular 
Articles 27, 31 to 34, and 64 to 77. 

As we have already mentioned, Article 3 has an extremely wide 
field of application and covers members of the armed forces as well as 
persons who do not take part in the hostilities. In this instance, 
however, the Article naturally applies first and foremost to civilians- 
that is to people who do not bear arms. In the case of members of the 
armed forces, it is the corresponding Article in the Third Convention 
to which in most cases appeal will be made. All the persons referred to 
in (1) without distinction are entitled to humane treatment. Criteria 
which might be employed as a basis for discrimination against one 
class of persons or another are enumerated in the provision, and their 
validity denied. Memories of the crimes perpetrated during the last 
World War led the authors of the 1949 Convention to adopt this 
formula, which is repeated in several other clauses of the Convention, 
in particular in Articles 13 and 27. I t  will be seen that the idea of 
nationality has not been included in Article 27. That does not in any 
way mean that people of a given nationality may be treated in an 
arbitrary manner ; everyone, whatever his nationality, is entitled to 
humane treatment. On the other hand it is quite possible that special 
security measures may be taken in the case of civilians of a given 
nationality ;it is also possible that certain offences may be regarded as 
more serious or less serious according to whether they have been 
committed by citizens of the country concerned or by aliens. I t  is a 
matter of administrative measures or judicial proceedings which 
depend on the criterion of nationality, but such measures and pro- 
ceedings do not affect the treatment of individuals, which must be 
humane in all cases. 

B. Sub-fiaragraph (2)  :Care of the wounded and sick. -Article 3 
here reaffirms, in generalized form, the fundamental principle underly- 
ing the original Geneva Convention of 1864. The clause, which is 
numbered separately, does not form part of the preceding provision, 
although it completes it ; it is concise and particularly forceful. I t  
expresses a categorical imperative which cannot be restricted and 
needs no explanation. There is every reason to be satisfied with it. 

The safeguards enjoyed by the military wounded and sick under 
the First Convention are, as we know, extended by the present Con- 
vention to wounded and sick civilians. In its Article 12 the First 
Convention says that the wounded and sick are to " be respected and 
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protected in all circumstances ", while under Article 16 of the present 
Convention they are to " be the object of particular protection and 
respect ". In spite of a slight difference in wording, the basic idea is 
the same in both cases ; the wounded and sick must be respected and 
protected. 

I t  is obvious that any organization can " offer its services " to the 
Parties to the conflict at any time, just as any individual can. The offer 
of services costs little and, what is more imp~rtant,~Yfi-no- way binds 
the recipient, since they need not be accepted. The International 
Committee of the Red Cross, for its part, has not failed to offer its 
services for humanitarian purposes during various civil wars, whenever 
it considered that this was in the interests of those suffering as a 
result of hostilities, just as it has offered them when any international 
conflict has broken out. This paragraph may therefore appear at 
first sight to be merely decorative and without any real significance. 
Nevertheless, it is of great moral and practical value. Although it is 
extremely simple, it is adequate, and the International Committee 
itself asked for nothing more. I t  is a reduction, to the scale of the 
" Convention in miniature " represented by Article 3, of the provision 
contained in Article 9 below, which applies to international conflicts, 
when the whole Convention is applicable. 

Although the International Committee of the Red Cross has been 
able to do a considerable amount of humanitarian work in certain civil 
wars, in others the doors have been churlishly closed against it, the 
mere offer of charitable services being regarded as an unfriendly act- 
an inadmissible attempt to interfere in the internal affairs of the State. 
The adoption of Article 3 has placed matters on a different footing, an 
impartial humanitarian organization now being legally entitled to 
offer its services. The Parties to the conflict may, of course, decline 
the offer if they can do without it. But they can no longer look upon it 
as an unfriendly act, nor resent the fact that the organization making 
the offer has tried to come to the aid of the victims of the conflict. 

I t  is obvious that outside help can only, and should only, be sup- 
plementary. I t  is for the Parties to the conflict to apply Article 3 and 
ensure the observance of all its provisions. It is also obvious that it is, 
in the first place, for the National Red Cross Society of each country, 
in its capacity as an auxiliary organization, to help in this and, by 
its words and actions, win recognition for the requirements of humanity 
throughout the national territory. But the national authorities and 
National Red Cross Society of a country may not always be able to 
cope with requirements; nor may the National Red Cross always be in 
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a position to act everywhere with the necessary efficiency. Additional 
help will then be necessary. The Party to the conflict which in such 
cases refuses offers of charitable service from outside its frontiers will 
incur a heavy moral responsibility. 

For offers of service to be legitimate, and acceptable, they must 
come from an organization which is both humanitarian and impartial, 
and the services offered and rendered must be humane and impartial 
also. The International Committee of the Red Cross is mentioned here 
for two reasons-firstly on its own account, as an organization called 
upon, by its statutes and traditions, to intervene in cases of conflict, 
and, secondly, as an example of what is meant by a humanitarian and 
impartial organization. The reader should refer, for further remarks on 
the subject, to the commentary on Article 9 below. 

If the Convention was to include provisions applicable to all 
non-international conflicts, it was necessary, as we have seen, to give 
up any idea of insisting on the application to such conflicts of the 
Convention in its entirety. Legally, therefore, the Parties to the 
conflict are bound to observe Article 3 and may ignore all the other 
Articles. I t  is obvious, however, that each one of them is completely 
free-and should be encouraged-to declare its intention of applying 
all or part of the remaining provisions. Another possibility is that an 
internal conflict may, as it continues, become to all intents and pur- 
poses a real war. The situation of thousands of sufferers is then such 
that it is no longer enough for Article 3 to be respected. I t  becomes 
desirable to settle in detail the treatment they are to receive, the relief 
which is to be brought to them, and various other matters. A time 
may come when it is as much in the interest of the Parties to the 
conflict as of the victims that this should be done, and surely the most 
practical way of doing it is not to negotiate special agreements in 
great detail, but simply to refer to the Convention as it stands, or at  
all events to certain of its provisions. 

The provision does not merely offer a convenient possibility, but 
makes an urgent request, points out a duty: " T h e  Parties to the 
conflict should further endeavozlr . . ." Although the only provisions 
which each of the Parties is bound to apply unilaterally are those 
contained in Article 3, they are nevertheless under an obligation to 
try to bring about a fuller application of the Convention by means 
of a bilateral agreement. 

Is there no danger of the paragraph becoming inoperative as a 
result of the fear of increasing the power of the rebel party, which 
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was so often expressed during the discussions ? Will a de jure Govern-
ment not be afraid that the conclusion of such agreements may increase 
the authority of those who have risen in revolt against it, by con- 
stituting an implicit recognition of the legal existence and belligerent 
status of the party concerned ? I t  should be remembered that although 
the de jure Government must endeavour to conclude such agreements, 
it remains free in regard to its final decision. I t  is also free to make the 
express stipulation that its adherence to the agreement in no way 
implies recognition of the legality of the opposing party. Besides, in 
practice the conclusion of the agreements provided for in paragraph 3 
will depend on circumstances. They will generally only be concluded 
because of an existing situation which neither of the parties can deny, 
no matter what the legal aspect of the situation may in their opinion be. 

Lastly, it must not be forgotten that this provision, like those which 
precede it, is governed by the last clause of the Article. 

Which provisions could most easily be brought into force by 
*means of special agreements1 ? First of all those contained in 
Articles 27 to 34, which apply both to the territory of the Parties to 
the conflict and to occupied territory. The provisions dealing with 
occupied territory could no doubt also be applied. This is also true 
of those dealing with the treatment of internees (Articles 79 to 135). 
I t  would, on the other hand, be more difficult to apply in case of civil 
war the provisions relating to aliens in the territory of a Party to the 
conflict, for in a civil war the struggle takes place in a territory whose 
citizens are all of the one nationality. That was one of the objections 
raised to the full and unconditional extension of the Convention to 
such conflicts. Several delegates pointed out that a great many of 
its provisions could not be applied in case of civil war, or would a t  
all events have to be modified to a considerable extent. In order to 
solve the problem, the International Committee of the Red Cross 
presented the Diplomatic Conference with a definition of protected 
persons in cases of civil war and of the treatment which should be 
applied to them. The definition read as follows : " Furthermore, in 
case of a conflict not international in character, the nationals of the 
country where the conflict takes place, who do not belong to the 
armed forces, are likewise protected by the present Convention, under 
the provisions relating to occupied territories." 

I t  should be noted that when signing the present Convention one signatory 
State (Argentina) made a reservation stating that Article 3, common to all four 
Conventions, was, to the exclusion of all other Articles, the only one which 
would be applicable in cases of armed conflict not of an international character. 

Cf. Remarks and Proposals, pp. 68-69. 
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This clause is essential. Without it neither Article 3, nor any 
other Article in its place, would ever have been adopted. I t  meets 
the fear-always the same one-that the application of the Conven- 
tion, even to a very limited extent, in cases of civil war may interfere 
with the de jure Government's lawful suppression of the revolt, or 
that it may confer belligerent status, and consequently increased 
authority and power, upon the adverse Party. The provision was 
first suggested at the Conference of Government Experts convened 
by the International Committee of the Red Cross in 1947 and has 
been re-introduced in much the same words in all the succeeding 
drafts. I t  makes it absolutely clear that the object of the Convention 
is a purely humanitarian one, that it is in no way concerned with thC 
internal affairs of States, and that it merely ensures respect for the 
few essential rules of humanity which all civilized nations consider 
as valid everywhere and under all circumstances and as being above 
and outside war itself. 

Consequently, the fact of applying Article 3 does not in itself 
constitute any recognition by the de jure Government that the adverse 
Party has authority of any kind ; it does not limit in any way the 
Government's right to suppress a rebellion by all the means-including 
arms-provided by its own laws ; nor does it in any way affect that 
Government's right to prosecute, try and sentence its adversaries for 
their crimes, according to its own laws. 

In the same way, the fact of the adverse Party applying the Article 
does not give it any right to special protection or any immunity, 
whatever it may be and whatever title it may give itself or claim. 

Article 3 resembles the rest of the Convention in that it is only 
concerned with the individual and thc physical treatment to which 
he is entitled as a human being without regard to his other qualities. 
I t  does not affect the legal or political treatment which he may 
receive as a result of his behaviour. 

See Report o n  the Work  of the Conference of Government Experts for the 
S tudy  of the Conventions for the Protection of War Vict ims  (Geneva, April 14-26, 
1947), Geneva, 1947, p. 9. 
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ARTICLE 4. - DEFINITION O F  PROTECTED PERSONS 

Persons +rotected by the Convention are those who, at a given moment 
and in a n y  manner whatsoever, find themselves, in case of a conflict or 
occupation, in the hands of a Party to the confict or Occupying Power 
of which they are not nationals. 

Nationals of a State which i s  not b o ~ n d  by the Convention are not 
protected by i t .  Nationals of a neutral State who find themselves in the 
territory of a belligerent State, and nationals of a co-belligerent State, 
shall not be regarded as protected persons while the State o/ which they 
are nationals has normal diplomatic representation in the State in 
whose hands they are. 

T h e  provisions of Part 11 are, however, wider in application, as 
defined in Article 13. 

Persons protected by the Geneva Convention for the Amelioration of 
the Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1949, or by the Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces at Sea of August 12, 1949, or by the Geneva Convention relative 
to the Treatment of Prisoners of W a r  of August 12, 1949, shall not be 
considered as $rotected persons within the meaning of the present 
Convention. 

GENERAL 

The very title of the Convention shows in a general way whom it 
is meant to cover. But it is advisable to be able to determine exactly 
what classes of persons are protected. That is the purpose of this 
Article. 

When work was begun on the preparation of the texts, it became 
clear-as early as the time of the Tokyo Draft-that there were two 
main classes of civilian to whom protection against arbitrary action 
on the part of the enemy was essential in time of war-on the one 
hand, persons of enemy nationality living in the territory of a belliger- 
ent State, and on the other, the inhabitants of occupied territories. 
The idea that the Convention should cover these two categories was 
accepted from the first and has never really been disputed. Any 
discussions which have taken place on the subject have been concerned 
with points of detail which we shall consider later. This Article is, 
in a sense, the key to the Convention ; for it defines the people to 
whom it refers. The meaning does not stand out very clearly, however, 
and the definition contained in the Article may be easier to grasp 
if we set it out as follows : 
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A.-On the territory of belligerent States :protection is accorded 
under Article 4 to all persons of foreign nationality and to persons 
without any nationality. The following are, however, excluded : 

(1) Nationals of a State which is not bound by the convention ; 
(2) Nationals of a neutral or co-belligerent State, so long as the State 

in question has normal diplomatic representation in the State in 
whose territory they are ; 

(3) Persons covered by the definition given above under A who enjoy 
protection under one of the other three Geneva Conventions of 
August 12, 1949. 

B.-In occupied territories; protection is accorded to all persons 
who are not of the nationality of the occupying State. The following 
are, however, excluded : 

(1)Nationals of a State which is not party to the Convention. 
(2) Nationals of a co-belligerent State, so long as the State in question 

has normal diplomatic representation in the occupying State. 
(3) Persons covered by the definition given above under B who enjoy 

protection under one of the three other Geneva Conventions of 
August 12, 1949. 

Even when the definition of protected persons is set out in this 
way, it may seem rather complicated. Nevertheless, disregarding 
points of detail, it will be seen that there are two main classes of 
protected person : (1) enemy nationals within the national territory 
of each of the Parties to the conflict and (2) the whole population of 
occupied territories (excluding nationals of the Occupying Power). 
The other distinctions and, exceptions extend or restrict these limits, 
but not to any appreciable extent. 

The definition has been put in a negative form ; as it is intended 
to cover anyone who is not a national of the Party to the conflict or 
Occupying Power in whose hands he is. The Convention thus remains 
faithful to a recognized principle of international law: it does not 
interfere in a State's relations with its own nationals. The only excep- 
tion to this rule is the second paragraph of Article 70, which refers to 
nationals of the Occupying Power who sought refuge in the territory 
of the occupied State before the outbreak of hostilities. This is a very 
special case, based on the position such people have taken up with 
regard to their own country. 
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It will be observed that owing to its negative form the definition 
covers persons without any nationality. The Rapporteur to Committee 
I11 pointed out that it thus complied with the recommendation made 
to the Diplomatic Conference by the representative of the International 
Refugee Organization1. In the actual course of the discussions, 
however, certain speakers observed that the term "nationals" 
(ressortissants, in the French version) did not cover all cases, in partic- 
ular cases where men and women had fled from their homeland and 
no longer considered themselves, or were no longer considered, to be 
nationals of that country. Such cases exist, it is true, but it will be 
for the Power in whose hands they are to decide whether the persons 
concerned should or should not be regarded as citizens of the country 
from which they have fled. The problem presents so many varied 
aspects that it was difficult to deal with it fully in the Convention. 
Nevertheless, Article 44, which is applicable to the territories of the 
Parties to the conflict, lays down that the Detaining Power is not 
to treat refugees who do not, in fact, enjoy the protection of any 
Government, as enemy aliens "exclusively on the basis of their 
nationality de jure of an enemy State ". 

The words " at a given moment and in any manner whatsoever " . 
were intended to ensure that all situations and cases were covered. 
The Article refers both to people who were in the territory before the 
outbreak of war (or the beginning of the occupation) and to those 
who go or are taken there as a result of circumstances : travellers, 
tourists, people who have been shipwrecked and even, it may be, spies 
or saboteurs. (It will be seen later, when we come to Article 5, that 
provision has been made for certain exceptions in this last case.) 

The words "in case of a conflict or occupation " must be taken 
as refemng to a conflict or occupation as defined in Article 2. The 
expression " in the hands of " is used in an extremely general sense. 
I t  is not merely a question of being in enemy hands directly, as a 
prisoner is. The mere fact of being in the territory of a Party to the 
conflict or in occupied territory implies that one is in the power or 
"hands " of the Occupying Power. I t  is possible that this power will 
never actually be exercised over the protected person : very likely 
an inhabitant of an occupied territory will never have anything to do 
with the Occupying Power or its organizations. In  other words, the 
expression " in the hands of " need not necessarily be understood in 
the physical sense ; it simply means that the person is in territory 
which is under the control of the Power in question. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I1-A, 
p. 814. 
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PARAGRAPH2. - EXCEPTIONS 

It was paragraph 2 that gave rise to most discussion both during 
the preliminary work and at the Diplomatic Conference. The 
Stockholm Draft made no provision for any exceptions ; but a t  the 
Diplomatic Conference it was thought necessary to limit the field of 
application of the Convention. 

The first sentence of the paragraph contains a truism. The spirit 
which inspires the Geneva Conventions naturally makes it desirable 
that they should be applicable erga omnes, since they may be regarded 
as the codification of accepted principles. I t  must be recognized, 
however, that the Conventions themselves stipulate that in order to 
be binding on States they must be ratified by those States ; that 
being so, it is difficult to see how they could be applied to the nationals 
of a State which is not party to them. I t  was in actual fact the attitude 
adopted by the Delegation of the USSR at the Diplomatic Conference 
that made the other delegations feel the need to introduce this un- 
necessary addition. The Soviet Delegation, whose position in the 
matter was not constant, claimed that any Party to the conflict or 
any Occupying Power must apply the Convention to all persons 
covered by the definition in Article 3, irrespective of their nationality. 
I t  later modified its line of argument and proposed that the sentence 
in question be omitted, alleging that it contradicted the last sentence 
of Article 2, paragraph 3. This line of argument, which was not 
endorsed by the Diplomatic Conference, does not appear to bear 
examination. Once a Power which is not party to the Convention 
accepts and applies the latter's provisions its adversary, if a party to 
the Convention, must obviously treat the nationals of that Power as 
protected persons ; there would not appear to be any other possible 
interpretation ;otherwise the provision of Article 2 referred to above 
would not make sense. 

Paragraph 2 also defines the position of nationals of neutral 
States; in occupied territory they are protected persons and the 
Convention is applicable to them ; its application in this case does 
not depend on the existence or non-existence of normal diplomatic 
representation. In such a situation they may therefore be said to 
enjoy a dual status: their status as nationals of a neutral State, 
resulting from the relations maintained by their Government with 
the Government of the Occupying Power, and their status as protected 
persons. 

On the other hand, nationals of a neutral State in the territory of 
a Party to the conflict are only protected persons if their State has no 
normal diplomatic representation in the State in whose hands they are. 
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This seems to be a legitimate distinction. In the territory of the 
belligerent States the position of neutrals is still governed by any 
treaties concerning the legal status of aliens and their diplomatic 
representatives can take steps to protect them. In occupied territory, 
on the other hand, the diplomatic representatives of neutral States, 
even assuming that they remain there, are not accredited to the 
Occupying Power but only to the occupied Power. This makes it 
more difficult for them to make representations to the Occupying 
Power. In such cases diplomatic representations are usually made by 
the neutral State's diplomatic representatives in the occupying State, 
and not by those in the occupied territory. i t  should moreover be 
noted that the Occupying Power is not bound by the treaties con- 
cerning the legal status of aliens which may exist. 

The existence of such situations, often of a complicated nature, 
gave rise to the idea of granting neutral nationals in occupied territory 
the status of protected persons within the meaning of the Convention. 

The case of nationals of a co-belligerent State is simpler. They 
are not conSidered to be protected persons so long as the State whose 
nationals they are has normal diplomatic representation in the belli- 
gerent State or with the Occupying Power. I t  is assumed in this 
provision that the nationals of co-belligerent States, that is to say, of 
allies, do not need protection under the Convention. Examples, 
however, of co-belligerency during the last World War-in particular 
the case of Italy-were such that it was felt necessary to lay down 
the condition that there should be normal diplomatic representation. 

According to the Rapporteur of Committee I11 normal diplomatic 
representation is " that which functions in peace time comprising at 
least one diplomatic representative accredited to a Ministry of Foreign 
Affairs "I. This definition has some value, but does not seem adequate ; 
the words " accredited to " (in the French version of the Report : 
trouvant audience auprds de) must at all events be understood in the 
widest sense, as implying that the representations made by the diplo- 
matic representative will be followed by.results and that satisfactory 
replies will be given to him. I t  would also seem essential for the repre- 
sentatives in question to have sufficient liberty of action and liberty 
of movement to be able to visit their fellow-countrymen and come to 
their help when circumstances so require. 

Finally, it should be noted that certain States which are bound 
by the Geneva Conventions do not maintain diplomatic relations 
among themselves ; in case of war, whether one of them is neutral 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 814. 
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and the other a belligerent or whether they are co-belligerents, their 
nationals must enjoy full protection under the Convention. 

I t  will be recalled that Part I1 has the widest possible field of 
application ; it covers the whole population of the Parties to the 
conflict, both in occupied territory and in the actual territory of those 
Parties. I t  really infringes to a slight extent the general rules accord- 
ing to which the purpose of the Convention is to protect individual 
men and women against arbitrary action on the part of the enemy. 
I t  could have formed a special Convention on its own. That is the 
reason for the reminder which we are given here. 

The definition of protected persons in paragraph 1 is a very broad 
one which includes members of the armed forces-fit for service, 
wounded, sick or shipwrecked-who fall into enemy hands. The 
treatment which such persons are to receive is laid down in special 
Conventions to which the provision refers. They must be treated as 
prescribed in the texts which concern them. But if, for some reason, 
prisoner of war status-to take one example-were denied to them, 
they would become protected persons under the present Convention. 

There are certain cases about which some hesitation may be felt. 
We may mention, first, the case of partisans, to which Article 4, A 
(2) ,  of the Third Convention refers. Members of resistance move- 
ments must fulfil certain stated conditions before they can be regarded 
as prisoners of war. If members of a resistance movement who have 
fallen into enemy hands do not fulfil those conditions, they must be 
considered to be protected persons within the meaning of the present 
Convention. That does not mean that they cannot be punished for 
their acts, but the trial and sentence must take place in accordance 
with the provisions of Article 64 and the Articles which follow it. 

Doubts may also arise concerning the case of members of the 
crews of the merchant navy and civil aircraft. The Third Convention 
lays down that they are to be prisoners of war unless they enjoy more 
favourable treatment under other provisions of international law. The 
reference here is in particular to the Eleventh Hague Convention of 
1907 relative to certain restrictions on the exercise of the right of 
capture in maritime war. I t  is possible that under certain circum- 



ARTICLE 4 51 

stances application of the present Convention may constitute the 
more favourable treatment referred to above. 

There is also the case of members of the armed forces of an occupied 
territory who, after being demobilized, are interned by the Occupying 
Power simply because they are ex-servicemen. The Third Convention 
lays down expressly that they must be accorded prisoner-of-war 
status, which involves a system of discipline and regulations more 
favourable to them. 

When the civilian population rises as one man on the approach 
of the enemy, before the territory is occupied, and takes up arms in 
self-defence, persons concerned in the rising must, under Article 4, A 
(6) ,of the Third Convention, be treated as prisoners of war and not 
as civilians. This situation'has hardly ever arisen in actual practice 
however. 

In order to complete our survey, we should say a word about a 
particular class of civilians-the diplomats themselves. Diplomatic 
representatives who are in enemy temtory on the outbreak of war are, 
without any doubt, protected persons within the meaning of Article 4, 
but usage has created a body of customary law concerning them, 
which has been very generally applied. In most cases they very soon 
receive permission to leave the country of the Government to whom 
they were accredited, and pending their departure they enjoy prefe- 
rential treatment. During the last World War, however, the repa- 
triation of diplomats was in some cases delayed by long negotiations 
01 practical difficulties, especially in the case of the war in the Far 
East. I t  must therefore be agreed that if diplomats do not enjoy 
more favourable treatment as a result of international customary law, 
they must be accorded the full benefit of the Convention's provisions. 

In short, all the particular cases we have just been considering 
confirm a general principle which is embodied in all four Geneva 
Conventions of 1949. Every person in enemy hands must have some 
status under international law : he is either a prisoner of war and, as 
such, covered by the Third Convention, a civilian covered by the 
Fourth Convention, or again, a member of the medical personnel of 
the armed forces who is covered by the First Convention. There is no 
intermediate status ; nobody in enemy hands can be outside the law. 
We feel that that is a satisfactory solution-not only satisfying to 
the mind, but also, and above all, satisfactory from the humanitarian 
point of view. 
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ARTICLE 5. - DEROGATIONS 

Where in the territory of a Party to the conflict, the latter i s  satisfied 
that a n  individual protected person i s  definitely suspected of or engaged 
in activities hostile to the security of the State, such individual person 
shall not be entitled to claim such rights and privileges under the present 
Convention as  would, if exercised in the favour of such individual person, 
be prejudicial to the security of such State. 

Where in occupied territory a n  individual protected person i s  detained 
as  a spy  or saboteur, or as a person under definite suspicion of activity 
hostile to the security of the Occupying Power, such person shall, in those 
cases where absolute military security so requires, be regarded as having 
forfeited rights of communication under the present Convention. 

In each case, such persons shall nevertheless be treated with humanity 
and,  in case of trial, shall not be deprived of the rights of fair and regular 
trial prescribed by the present Convention. They  shall also be granted 
the full rights and privileges of a protected person under the present 
Convention at the earliest date consistent with the security of the State or 
Occupying Power, as the case m a y  be. 

This question was never broached during the preliminary dis-
cussions. Some people considered that the Convention should apply 
without exception to all the persons to whom it referred, while to 
others it seemed obvious that persons guilty of violating the laws 
of war were not entitled to claim its benefits. These divergent views 
had not been expressed, however, and the problem did not arise 
until after the Stockholm Conference. I t  arose then because the Con- 
ference had adopted a definition of protected persons which covered 
those who committed hostile acts without being members of the regular 
combatant forces1. 

As soon as the subject came up for discussion at' the Diplomatic 
Conference several delegations explained that in their opinion provi- 
sion would have to be made for certain exceptions in the case of 
spies and saboteurs. They pointed out that the effectiveness of the 

See Remarks and Proposals, Geneva, 1949, p. 68. 
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measures taken to deal with enemy agents and saboteurs depended 
on the secrecy of the proceedings ; it was inconceivable that a State 
which had arrested one or more enemy agents should be obliged 
to announce their capture and let the persons under arrest correspond 
with the outside world and receive visits ; the situation was the same 
in the case of saboteurs and also, in occupied territories, in that of 
members of underground organizations. 

Is this line of argument entirely convincing ? There may of 
course be occasions when it is desirable to keep the fact of an arrest 
secret in the hope of capturing a whole organization or spy ring. 
But although the Convention obliges the Powers to give protected 
persons certain opportunities for communicating with the outside 
world, even when they are being held for trial, it  does allow some 
latitude : Article 136 lays down, for example, that the names of the 
detained persons ark to be transmitted if they are kept in custody 
for more than two weeks ; one can see that this leaves a margin which 
will, in the majority of cases, meet any legitimate security require- 
ments. To quote another instance, although Article 25 grants pro- 
tected persons an absolute right to give news of themselves to their 
families, that does not mean that the messages sent are not subject 
to censorship. 

I t  is thus clear that the Draft Convention took security require- 
ments into account and it may be wondered whether it was really 
necessary to resort to express derogations. 

I t  may, nevertheless, seem rather surprising that a humanitarian 
Convention should tend to protect spies, saboteurs or irregular com- 
batants. Those who take part in the struggle while not belonging 
to the armed forces are acting deliberately outside the laws of warfare. 
Surely they know the dangers to which they are exposing themselves. 
I t  might therefore have been simpler to exclude them from the bene- 
fits of the Convention, if such a course had been possible, but the 
terms espionage, sabotage, terrorism, banditry and intelligence with 
the enemy, have so often been used lightly, and applied to such 
trivial offences1, that it was not advisable to leave the accused a t  
the mercy of those detaining them. 

The discussions on this point a t  the Diplomatic Conference were 
long and difficult ; the delegations representing the British Com- 
monwealth and the United States took a leading part in them and, 
in the relevant drafting Committee, met with opposition from the 
outset from the Delegation of the USSR. A text was finally adopted 

I t  will be remembered that the mere fact of listening to an enemy broad- 
cast or of attempting to cross a frontier has been described as intelligence 
with the enemy and punished accordingly. 
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and submitted to Committee 111, which approved its terms, by 
29 votes to 8, with 7 abstentions, after a fairly lively debate1. 

The original proposal adopted by Committee 111 was in English. 
It very soon appeared that the wording was faulty both in French 
and English. I t  was nevertheless adopted as it stood by the Con- 
ference in plenary session. 

Several delegations, which had only agreed with considerable 
misgiving to the introduction of this major restriction into the Con- 
vention, first proposed re-opening the discussion and tabled an 
amendment ; they later withdrew it and suggested making certain 
drafting amendments to the French text only2. Their proposals 
were adopted by the Conference and form the present French text 
of Article 53.  We shall see, as we come in turn to each paragraph 
of this Article, that the meaning conveyed by the French and English 
texts is not exactly the same. What were put forward as improve- 
ments in translation were in reality fairly far-reaching changes. Con-
sequently, when studying the Article it will be necessary to refer 
simultaneously to the French and English texts, both of which are 
authentic according to Article 150. The various points of difficulty 
in the text arise not only from the fact that the original was drafted 

The USSR Delegation tried without success to have i t  replaced by the 
following provision : " Persons convicted of espionage and sabotage on the 
national territory of the belligerent, or in occupied territory, shall be deprived 
of the right to correspond by letter and by other means 01 communication 
provided in the present Convention ". 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 111, 
p. 101. 

The proposal which was not modified and is now the French version 
of Article 5 of the Convention, reads as follows : " Si, sur le territoire d'une Partie 
au conflit, celle-ci a de s6rieuses raisons de considCrer qu'une personne protegee 
par la presente Convention fait individuellement l'objet d'une suspicion 1Cgi- 
time de se livrer & une activitC prejudiciable & la sCcuritC de l1Etat, ou s'il est 
Ctabli qu'elle se livre en fait & cette activitb, ladite personne ne pourra se pr6- 
valoir dcs droits ct privilkges conf&r&s par la prCsente Convention qui, s'ils 
Ctaieilt exercCs en sa faveur, pourraient porter prejudice & la sCcuritC de 1'Etat. 

"Si, dans un territoire occupC, une personne protegee par la Convention 
est apprChend6e en tant qu'espion ou saboteur ou parce qu'elle fait indivi- 
duellemeilt l'objet d'une suspicion legitime de se livrer & une activite prCju- 
diciable B la sCcurit6 de la Puissance occupante, ladite personne pourra, dans 
les cas oc la sCcuritC militaire l'exige absolument, &tre privCe des droits de 
communication prevus par la prksente Convention. 

Dans chacuil de ces cas, les personnes visCes par les alinkas prCcCdents 
seront toutefois traitees avec humanit6 et, en cas de poursuites, ne seront pas 
prides de leur droit B un procbs Bquitable et rCgulier tel qu'il est prCvu par 
la presente Convention. Elles recouvreront Bgalement le bCnCfice de tous les 
droits et privileges d'une personne protCgCe, au sens de la prksente Convention, 
& la date la plus proche possible eu Cgard & la sCcuritC de 1'Etat ou de la Puis- 
sance occupante, suivant le cas." 
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in English, but also because it was drafted in terms of Anglo-Saxon 
judicial institutions, which often do not exist in other legal systems, 
especially on the Continent. 

PARAGRAPH- TO THE CONFLICT1. INTHE TERRITORY OF PARTIES 

" . . . i s  satisfied " 
The French text says : " a de sCrieuses raisons de considCrer ... 

ou s'il est Ctabli.. . " which means " has serious reasons for consider- 
ing.. . or if it is established.. . ". The words " is satisfied " (the French 
translation of which would be " est convaincue que ") are clearer than 
the French wording and would appear to convey the intention of the 
authors of the original text more exactly. I t  may be noted in passing 
that the words " s'il est Ctabli " are not to be found in the English , 

version. A correct French translation of the English text would 
be : " celle-ci est convaincue qu'une personne protCgCe.. . ou qu'elle 
se livre ... ". In other words the sense of conviction which the Party 
to the conflict must have refers to cases of legitimate suspicion as 
well as to cases where the person concerned is actually engaging in 
hostile activities. 

I< . . . that a n  individual potected person i s  . . . " (in French 
" qu'une personne protCgCe fait individuellement I'objet.. . "). During 
the discussions a t  the Diplomatic Conference several speakers empha- 
sized the importance of these words. The suspicion must not rest 
on a whole class of people ; collective measures cannot be taken 
under this Article ; there must be grounds justifying action in each 
individual case. 

" . . . definitely suspected " (in French " d'une suspicion lCgitime "). 
The English text is the clearer. I t  conveys the real meaning of the 
words used : the suspicion must be a definite one. At the Diplomatic 
Conference one of the delegates who supported the French wording 
said that the notion of " legitimate suspicion " (suspicion 1Cgitime) 
was well known in Continental penal law, but we have not been able 
to trace any reference to the subject in legal writings. In our opinion 
the expression means that the suspicions must be definite enough 
to involve the person concerned personally. The question which 
really comes to mind, on re-reading the French text, is how the 
authorities could " have serious reasons for considering that a person 
is an object of legitimate suspicion " (avoir de sCrieuses raisons de 
considCrer qu'une personne fait l'objet d'une suspicion ICgitime). 

" . . . activities hostile to the security of the State " (in French 
" une activitC prkjudiciable B la sCcuritC de 1'Etat "). The word 
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" prCjudiciable " (prejudicial) conveys the idea of an established fact,. 
whereas the word " hostile " implies an intention. 

The idea of activities prejudicial or hostile to the security of the 
State, is very har'd to define. That is one of the Article's weak points. 
What is meant is probably above all espionage, sabotage and intel- 
ligence with the enemy Government or enemy nationals. The clause 
cannot refer to a political attitude towards the State, so long as that 
attitude is not translated into action. 

<< . . . such rights and privileges under the Convention as would 
. . . be prejudicial to the security of such State ". This is the only 
Article in the Convention which speaks of the rights and privileges 
of protected persons. Elsewhere there is no question of anything but 
rights (in Articles 7 and 8, for example). Undue importance should 
not be attached to the word "privileges " which should be regarded 
as otiose. The rights of protected persons are privileges, if their 
position is compared with that of persons who do not enjoy protection 
under the Convention. 

The rights referred to are not very extensive in the case of pro- 
tected persons under detention ; they consist essentially of the right 
to correspond, the right to receive individual or collective relief, the 
right to spiritual assistance from ministers of their faith and the right 
to receive visits from representatives of the Protecting Power and 
the International Committee of the Red Cross. 

The security of the State could not conceivably be put forward 
as a reason for depriving such persons of the benefit of other pro- 
visions-for example, the provision in Article 37 that they are to be 
humanely treated when they are confined pending proceedings or 
subject to a sentence involving loss of liberty, or the stipulation in 
Article 38 that they shall receive medical attention, if their state of 
health so requires. Furthermore, it would be really inhuman to refuse 
to let a chaplain visit a detained person who was seriously ill. Torture 
and recourse to  reprisals are of course prohibited. 

I t  should, moreover, be noted that this provision cannot release 
the Detaining Power from its obligations towards the adverse Party. 
I t  remains fully bound by the obligation, imposed on it by Article 136, 
to transmit to the official Information Bureau particulars of any 
protected person who is kept in custody for more than two weeks. 
This is not, in fact, a right or privilege of the protected person, but an 
obligation of the Detaining Power. 

As we see, the Article refers mainly to the relations of the detained 
person with the outside world, and that is the sphere in which restric- 
tions will doubtless be applied. 
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rc  . . . i s  detained " (in French " est apprChendC "). The French 
phrase conveys the idea of arrest. The English text is clearer : the 
reference is to persons who are deprived of their liberty for a certain 
period of time. 

" . . . a s  a s p y  or saboteur ". Article 29 of the Regulations 
annexed to the Fourth Hague Convention of 1907 gives the following 
definition of a spy : "A person can only be considered a spy when, 
acting clandestinely or on false pretences, he obtains or endeavours 
.to obtain information in the zone of operations of a belligerent, with 
the intention of communicating it to the hostile party ". 

That definition of a spy is still valid. Article 30 of the same 
Regulations stipulates that a spy taken in the act shall be punished 
without previous trial-a provision in keeping with the general 
rule in Article 3 of the Convention, which we have already discussed. 
Articles 64 to 76 are applicable to the trial of spies in occupied territory, 
and it must be remembered that Article 68, paragraph 2, authorizes 
the Occupying Power to impose the death penalty, in certain circum- 
stances, on protected persons who are guilty of espionage. Lastly, 
a spy who rejoins the armed forces to which he belongs and is later 
captured by the enemy, is treated as a prisoner of war and cannot 
be made to answer in any way for his earlier acts of espionage. 

Sabotage is harder to define, as no definition of it is given in any 
text in international law. The term " sabotage " should be understood 
to mean acts whose object or effect is to damage or destroy material 
belonging to the army of occupation or utilized by it. 

The other terms used in this paragraph have already been com- 
mented upon in connection with paragraph 1. The application of 
these provisions, however, is limited to cases where absolute military 
security so requires-a more stringent condition than the one in the 
first paragraph. Moreover it is not, here, the rights and privileges 
accorded to the protected person by the Convention which are for- 
feited, but only his rights of communication. 

" .. .. be regarded a s  having forfeited rights of communication " 
(in French " 6tre pr ide  des droits de communication "-be deprived 
of rights of communication). The meaning of the two versions is not 
exactly the same. According to the English text, the detained person 
has, by his past actions, forfeited or deprived himself of his rights of 
communication. Those rights obviously refer to his relations with the 
outside world, which we have already discussed. The Detaining Power 
is, however, in no way released from its obligation to notify the arrest 
to its official Information Bureau for transmission to the official 



Information Bureau of the country of which the person concerned is 
a national. The Protecting Power too will have to be notified in accord- 
ance with Articles 71 and 74 in case of proceedings being instituted. 

In  stipulating that detained persons are to be treated with huma- 
nity, the paragraph merely draws attention to one of the Convention's 
fundamental principles, which nothing in the first two paragraphs 
contradicts. The right of detained persons to a fair and regular trial 
will be ensured, in occupied territory, by applying the provisions of 
Articles 64 to 76 ; there are no special provisions applying to the 
territory of the Parties to the conflict but the rule contained in Article 3 
will be applicable :i.e. the Court must afford " all the judicial guarantees 
recognized as indispensable by civilized peoples ". 

I t  is hoped that the Powers will make ample use of the clause 
indicating that restrictions are to be raised as soon as possible ; there 
can be no doubt that the reasons which may exist for keeping certain 
people in solitary confinement are, in most ,cases, of a temporary 
nature. 

The Article, as i t  stands, is involved-one might even say, open 
to question. I t  is an important and regrettable concession to State 
expediency. What is most to be feared is that widespread application 
of the Article may eventually lead to the existence of a category of 
civilian internees who do not receive the normal treatment laid down 
by the Convention but are detained under conditions which are almost 
impossible to check. It must be emphasized most strongly, therefore, 
that Article 5 can only be applied in individual cases of an exceptional 
nature, when the existence of specific charges makes it almost certain 
that penal proceedings will follow. This Article should never be 
applied as a result of mere suspicion. 

ARTICLE 6. - BEGINNING AND E N D  O F  APPLICATION 

T h e  present Convention shall apply from the outset o f  any  conflict 
or occupation mentioned in Article 2. 

I n  the territory of Parties to the conflict, the application of the present 
Convention shall cease o n  the general close of military operations. 

I n  the case of occupied territory, the application of the present Conven- 
t ion  shall cease one year after the general close of military operations ; 
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however, the Occu$ying Power shall be bound, for the duration of the 
occupation, to the extent that such Power exercises the functions of 
government in such territory, by the provisions of the following Articles 
of the present Convention : 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59, 
61 to 77, 143. 

Protected persons whose release, repatriation or re-establishment 
m a y  take place after such dates shall meanwhile continue to benefit by 
the present Convention. 

This is the only one of the four Geneva Conventions which contains 
specific provisions relating to the general cessation of its application. 
The other Conventions contain clauses dealing with the moment when 
the Convention ceases to apply to each individual protected person, 
as in the last paragraph of this Article. 

I t  will be well to recall certain fundamental considerations. The 
Convention was to enter into force, under Article 153, six months 
after the deposit of the second ratification. The second instrument 
of ratification was, in fact, deposited on April 21, 1950, and the Con- 
vention therefore entered into force on October 21 of that year. 
Subsequently it enters into force for each Contracting Party six months 
after the deposit of that Party's instrument of ratification or accession. 
Certain provisions of the Convention-Article 144 for instance- 
must be applied in peace time, but the majority of its provisions are 
only applicable when the conditions laid down in Article 2 are fulfilled. 
The purpose of that Article is then to define the cases in which the 
Convention is applicable, whereas the present paragraph is concerned 
with the beginning of its applicability by the Contracting Parties 
engaged in the struggle. From that moment the Convention applies 
to all protected persons provided they themselves, as individuals, 
fulfil the conditions laid down in Article 4. 

The words " any conflict " may mean declared wars or any other 
armed conflict covered by Article 2. By using the words " from the 
outset " the authors of the Convention wished to show that it became 
applicable as soon as the first acts of violence were committed, even 
if the armed struggle did not continue. Nor is it necessary for there 
to 'have been many victims. Mere frontier incidents may make the 
Convention applicable, for they may be the beginning of a more 
widespread conflict. The Convention should be applied as soon as 
troops are in foreign territory and in contact with the civilian popula- 
tion there. The same would apply if, following frontier incidents, the 
Government concerned adopted security measures, such as internment, 



against the nationals of the other State who are in its territory1. The 
word " occupation " in this paragraph should naturally be taken as 
including the form of occupation, referred to in Article 2, where no 
military resistance is encountered. The Rapporteur of Committee I11 
was very definite about this; he expresses himself as follows : "It was 
perfectly well understood that the word 'occupation ' referred not 
only to occupation during war itself, but also to sudden occupation 
without war, as provided in the second paragraph of Article 2 "2, 

It is a question here, we repeat, of the application of the Convention as 
between the Parties concerned. In all cases of occupation, whether 
carried out by force or without meeting any resistance, the Convention 
becomes applicable to individuals, i.e. to the protected persons, as 
they fall into the hands of the Occupying Power. 

I t  follows from this that the word " occupation ", as used in the 
Article, has a wider meaning than it has in Article 42 of the Regula- 
tions annexed to the Fourth Hague Convention of 1907. So far as 
individuals are concerned, the application of the Fourth Geneva Con- 
vention does not depend upon the existence of a state of occupation 
within the meaning of the Article 42 referred to above. The relations 
between the civilian population of a territory and troops advancing 
into that territory, whether fighting or not, are governed by the 
present Convention. There is no intermediate period between what 
might be termed the invasion phase and the inauguration of a stable 
regime of occupation. Even a patrol which penetrates into enemy 
territory without any intention of staying there must respect the 
Conventions in its dealings with the civilians it meets. When i t  
withdraws, for example, it cannot take civilians with it, for that would 
be contrary to Article 49 which prohibits the deportation or forcible 
transfer of persons from occupied territory. The same thing is true of 
raids made into enemy territory or on his coasts. The Convention is 
quite definite on this point : all persons who find themselves in the 
hands of a Party to the conflict or an Occupying Power of which they 
are not nationals are protected persons. No loophole is left. 

Some of the Convention's provisions become applicable immediate- 
ly, such as those in Article 136, which concerns the setting up of an 
official Information Bureau. Others-Articles 52, 55, 56 and even 
some of the provisions of Articles 59 to 62, for example-presup- 
pose the presence of the occupation authorities for a fairly long period. 

Its application in this case might, of course, only be temporary if the 
incidents were quickly settled and the situation became peaceful once again, 
and did not degenerate into a more general conflict. 

See Final  Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-A, 
p. 815. 



However, all the provisions relating to the rights enjoyed by protec- 
ted persons or to the treatment which must be given to them become 
applicable forthwith whatever the duration of the occupation. Thus 
troops advancing into enemy territory cannot under any circumstances 
execute a civilian without trial, no matter what crime he has commit- 
ted. The person in question must be tried and sentenced in accordance 
with Article 64 and the Articles which follow it. 

One proposal a t  the Diplomatic Conference was that this para- 
graph should contain a reference to Article 3, which relates, as we 
know, to conflicts not of an international character. The proposal was 
rejected by 21 votes to 20, with 2 abstentions. This result appears to 
confirm the opinion already expressed-namely, that Article 3 is really 
a " Convention in miniature " and itself contains the rules governing 
its application1. 

Committee I11had laid down that in the territory of the Parties to 
the conflict the Convention would not cease to apply until one year 
after the general close of military operations2. The United Kingdom 
Delegation proposed in plenary session that this waiting period should 
be dropped. The British amendment was adopted by 17 votes to 14, 
with 12 abstentions. I t  has doubtless certain advantages, but also 
certain drawbacks, for in the period following the close of military 
operations conditions are still fairly unsettled and the passions rou- 
sed by war are still aflame. Hence the necessity for clear rules 
safeguarding protected persons, most of whom are of course enemy 
nationals. 

I t  was argued, however, that while the maintenance in force of the 
Convention would certainly protect foreign nationals in the territory 
of the Parties to the conflict, it  would at  the same time provide 
grounds for prolonging any security measures applied to them, such as 
assigned residence or internment. But such restrictions of personal 
liberty are only justified by the existence of an armed struggle. 
Viewed from that angle, the solution adopted was a happy one ; it 
means at  any rate that there can be no question after hostilities have 
ended, of applying restrictive measures of this kind to enemy nationals 

Needless to say, Article 3 too becomes applicable from the very outset 
of the conflicts to which it relates, 

The solution was to have been the same in the case of occupied territory. 



who have not been subjected to them before. This remark only 
applies, incidentally, to security measures and not to the normal 
administration of justice. 

What should be understood by the words " general close of military 
operations " ? In the opinion of the Rapporteur of Committee 111, the 
general close of military operations was "when the last shot has been 
fired "I. There are, however, a certain number of other factors to be 
taken into account. When the struggle takes place between two States 
the date of the close of hostilities is fairly easy to decide : it  will 
depend either on an armistice, a capitulation or simply on debellatio2. 
On the other hand, when there are several States on one or both of the 
sides, the question is harder to settle. I t  must be agreed that in most 
cases the general close of military operations will be the final end of all 
fighting between all those concerned3. 

I t  should be noted that everything that has just been said is 
subject to the reservation in paragraph 4 which will be considered 
shortly. 

PARAGRAPH3. -	END OF APPLICATION OF THE CONVENTION 
I N  OCCUPIED TERRITORIES 

In  the preliminary stages it had been thought that the Convention 
would only cease to apply when the occupation itself was at  an end. 
That was what the draft text adopted by the Stockholm Conference 
laid down. Several delegations pointed out at  the Diplomatic Con- 
ference, however, that if the occupation were to continue for a very 
long time after the general cessation of hostilities, a time would 
doubtless come when the application of the Convention was no longer 
justified, especially if most of the governmental and administrative 
duties carried out at  one time by the Occupying Power had been 
handed over to the auth0rities.f the occupied territory. In 1949 the 
deiegates naturally had in mind the cases of Germany and Japan. I t  
was finally laid down, therefore, that in occupied territory the Con- 
vention would be fully applicable for a period of one year, after which 

See Final  Record of the Di+lomatic Conference of Geneva of 1949,Vol. 11-A, 
p. 815. 

By debellatio we mean the end of an armed conflict which results in the 
occupation of the whole of the enemy's territory and the cessation of all hos- 
tilities, without a legal instrument of any kind. 

To quote an example from the pages of history, the armistice which 
ended the struggle between France and Germany in 1940 did not represent 
the general close of military operations in the sense in which the phrase is used 
in the Convention we are discussing. 



the Occupying Power would only be bound by it in so far as it con- 
tinued to exercise governmental functions. The solution appears to be 
a reasonable one. One year after the close of hostilities, the authorities 
of the occupied State will almost always have regained their freedom 
of action to some extent ; communications with the outside world 
having been re-established, world public opinion will, moreover, have 
some effect. Furthermore, two cases of an occupation being prolonged 
after the cessation of hostilities can be envisaged. When the occupied 
Power is victorious, the territory will obviously be freed before one 
year has passed ;on the other hand, if the Occupying Power is victori- 
ous, the occupation may last more than a year, but as hostilities have 
ceased, stringent measures against the civilian population will no 
longer be justified. 

The Diplomatic Conference drew up a list of Articles which the 
Occupying Power must observe after the period of one year has 
elapsed, so long as the occupation lasts, in so far as that Power exer- 
cises governmental functions. They include, first and foremost, the 
general Articles (1 to 12) ; this is most important, especially in view of 
the activities of the Protecting Powers provided for in Article 9 : they 
also include Article 27, which prescribes the humane treatment of 
protected persons, and Articles 29 to 34, which lay down a certain 
number of fundamental rules for the treatment of persons in the hands 
of a Power of which they are not nationals. On the other hand, the 
provisions which concern situations connected with military opera- 
tions-in particular Articles 48, 50 and 54 to 58-will no longer apply. 
The same applies to the clauses relating to internment, with the 
exception of Article 143 dealing with supervision by the Protecting 
Power, which will remain in force. 

It was noted, when discussing Article 2, that the Convention 
applies to cases of occupation carried out under the terms of the 
instrument which brings hostilities to a close : an armistice, capitula- 
tion, etc. The present rule applies in such cases. 

Article 6 does not say when the Convention will cease to apply in 
cases of occupation where there has been no military resistance, no 
state of war and no armed conflict. This omission appears to be 
deliberate and must be taken to mean that the Convention will be 
fully applicable in such cases, so long as the occupation lasts. The 
Convention could only cease to apply as the result of a political act, 
such as the annexation of the territory or its incorporation in a federa- 
tion, and then only if the political act in question had been recognized 
and accepted by the community of States ;if it  were not so recognized 
and accepted, the provisions of the Convention must continue to be 
applied. 
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This paragraph is a happy addition to the other provisions of 
Article 6. The time when the Convention as a whole ceases to apply, 
both in the territory of the Parties to the conflict and in occupied 
territory, may quite conceivably come before the protected persons 
have been able to resume a normal existence, especially if they have to 
be repatriated or assisted to resettle. In the territory of the Parties to 
the conflict, for example, if internees are not immediately released, the 
rules laid down in the Convention must obviously continue to apply 
to them, and if the State decides to repatriate certain enemy nationals, 
whether interned or not, their repatriation must be carried out in 
accordance with the Convention. Similarly, in occupied territories, 
where an Occupying Power considers it necessary to prolong the intern- 
ment of certain persons after the time limit of one year has expired, the 
persons concerned will continue to enjoy all their rights under the 
Convention. The word " resettlement " is used in regard to protected 
persons who cannot be repatriated for one reason or another and are 
not allowed to settle permanently in the country where they are living. 
In such cases another country must be found where they will be 
received and allowed to settle. I t  was in particular the experience 
gained at the end of the Second World War which led to the adoption 
of this clause. 

ARTICLE 7. - SPECIAL AGREEMENTS 

In addition to the agreements expess ly  provided for in Articles 11, 
14, 15, 17, 36, 108, 109, 132, 133 and 149, the High Contracting Parties 
m a y  conclude other special agreements for all matters concerning which 
they m a y  deem i t  sztitable tc make separate provision. N o  special agree- 
ment shall adversely aflect the situation of jbrotected persons, as defined 
by the present Convenfion, nor restrict the rights which it confers u p o n  
them. 

Protected persons shall continzte to have the benefit of such agreements 
as long as  the Convention i s  applicable to them, except where express 
provisions to the contrary are contained in the aforesaid or in subseqztent 
agreements, or where more favourable measures have been taken with 
regard to them by one or other of the Parties to the confiict. 

Article common to  all four Conventions. See First, Second and Third 
Conventions, Article 6 .  
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GENERALBACKGROUND 

War is accompanied by the breaking off of diplomatic relations 
between the belligerents. On the other hand, it does not involve the 
cessation of all legal relations between them. As a delegate to the 1949 
Diplomatic Conference aptly put it, " the legal phenomenon continues 
during and in spite of war, testifying in this way to the lasting quality 
of international law ". 

Apart from the agreements which put an end to hostilities, the 
belligerents conclude an appreciable minber of other agreements 
during the actual course of a war1. They are concerned in particular 
with the treatment which the nationals of each of the Parties are to 
receive when in enemy hands. In many cases agreements of this 
nature were concluded between the belligerents before the Geneva 
Conventions relating to prisoners of war and civilians existed. A great 
many agreements concerning prisoners of war were, for example, 
concluded between the belligerents during the First World War. 
I t  was on those agreements that the provisions of the 1929 Prisoners 
of War Convention were very largely based. 

I t  was the same in the case of civilians. On the proposal of the 
International Committee of the Red Cross the majority of the belli- 
gerents in the Second World War agreed, on a basis of reciprocity, 
that civilians 'of enemy nationality interned in their territory would 
be treated in accordance with the provisions of the 1929 Prisoners 
of War Convention with certain adaptations made necessary by their 
civilian status. As is known, the present Convention follows the 
Third (Prisoners of War) Convention very closely so far as the treat- 
ment of internees is concerned. On the other hand, the International 
Committee of the Red Cross was unsuccessful in its efforts to have the 
provisions of the " Tokyo " Draft applied, by mutual agreement, to 
occupied territories. 

Apart from these agreements which preceded and, as it were, 
prepared the way for the Third and Fourth Conventions, there is no 
doubt a t  all that the position of civilians under the present Convention 
can be improved by means of special agreements between the bellige- 
rents. Certain Articles of the Convention make express provision for 
their conclusion. 

The provision we are studying already existed in a slightly different 
form in the 1929 Prisoners of War Convention. I t  was introduced as a 

See, on this subject, R. MONACO: Les Conventions entre belligkrants in 
" Recueil des cours de 11Acad6mie de droit international de La Haye ", 1949, 
11 (T. 75), p. 277. 
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matter of course into the new Convention drawn up in 1949 for the 
protection of civilians ; it also appears in the other three Conventions. 

PARAGRAPH1. - NATURE,FORM AND LIMITATION 


OF SPECIAL AGREEMENTS 


' 1. First sentence : Nature and form of special agreements 

A preliminary indication of the nature of the special agreements 
is given by the list of Articles of the Convention which expressly 
mention the possibility of agreements being concluded between the 
Parties concerned. They refer to the following points. 

( a )  	Appointment of an impartial organization as a substitute for 
the Protecting Power (Article 11, para. 1) ; 

(b) 	 Establishment of hospital and safety zones and localities (Article 
14) ; 

( c )  	Establishment of neutralized zones (Article 15) ; 
(d) 	 Evacuation of besieged areas (Article 17) ; 
( e )  	Exchange and repatriation of enemy nationals (Article 36) ; 
(f) 	 Relief shipments for internees (Article 108) ; 
( g )  	Distribution of collective relief to internees (Article 109) ; 
(h) 	 Release, repatriation, return to places of residence or accommoda- 

tion in a neutral country of internees during hostilities (Article 
132) ; 

(i) 	Search for dispersed internees (Article 133) ; 
( j )  	Fixing the procedure for enquiries instituted at  the request of 

one of the Parties in cases of alleged violation of the Convention 
(Article 149). 

The above list, which appears in the Convention, must be regarded 
as having been given mainly as an indication ; for there are other 
Articles in the Convention which refer to agreements between the 
belligerents. Article 22 lays down that unless there is an agreement 
to the contrary, medical aircraft are forbidden to fly over enemy 
territory. Article 23 implies the conclusion of an agreement between 
the Parties concerned. According to Article 83, on the marking of 
internment camps, the Powers concerned may agree upon a method of 
marking other than that laid down in the Convention. Article 135 makes 
a reservation in regard to any agreements concluded between the 
belligerents in connection with the exchange and repatriation of their 
nationals. Article 143 envisages the possibility of fellow-countrymen 
of the internees taking part in visits to internment camps by special 
agreement. 
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This list shows at  once that the term " agreements " is used to 
denote a wide variety of arrangements. Sometimes it is a matter of 
local arrangements of a purely temporary nature (evacuation), 
sometimes of actual regulations (distribution of relief consignments), 
sometimes of a quasi-political agreement (substitute for the Protecting 
Power, investigations). 

I t  will be readily realized that the position of civilians can be much 
improved by special agreements concluded between the belligerents 
in cases other than those provided for in the Convention itself. The 
Convention represents a minimum which many States will doubtless 
wish to excced whcncvcr they can. Nurncrous opportunitics will, in 
particular, occur in connection with the material situation of the 
protected persons. I t  is conceivable, for example, that States may 
conclude special agreements, whereby nationals of the other State 
who are in their hands are free to dispose of their property. The posi- 
tion of civilian medical personnel, doctors in particular, should also 
be settled in detail. 

Special agreements will be concerned above all with the position 
of protected persons who are in the actual territory of Parties to the 
conflict, because in such cases the mutual interest of the States 
concerned will generally be involved. They will, on the other hand, 
be harder to conclude in the case of occupied territories. Two Powers 
at  war are seldom both in occupation of a portion of each other's 
territory. Occupation is generally what might be called " a one-way 
operation ". The factor of mutual advantage, on which special 
agreements are often based, is therefore less important in the case of 
a regime of occupation. 

The term " special agreements " should be understood in a very 
broad sense. No limits are placed either on the form they are to take 
or in regard to the time when they are to be concluded. The only 
limits set by the Convention concern the subject of the agreements, 
and are there in the interests of the protected persons. 

A. Form of the agreements. - For an agreement between two or 
more belligerents to be regarded as a "special agreement " within 
the meaning of Article 7, there is no need for it to deal exclusively 
with matters covered by the Fourth Convention. The clauses relating 
to that Convention may form part of an agreement of much wider 
scope between the Parties. An armistice agreement, for example, 
may contain not only military and territorial clauses but also one 
or more clauses relating to protected civilians. I t  is also possible 
that an agreement may deal at  one and the same time with prisoners 
of war, medical personnel and civilians. 
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Special agreements would not appear to be subject to formal 
requirements, such as signature and ratification, which are essential 
in the case of international treaties. They clearly fall into the category 
of conventions in simplified form. In wartime, it is sometimes neces- 
sary to take immediate steps to implement agreements under circum- 
stances which make it impracticable to observe the formalities required 
at other times; such agreements will be valid if the contracting 
authorities have not exceeded their powers. This will for example be 
the case where local arrangements of a temporary nature are made 
for the evacuation of the wounded or to set up a neutralized zone. 

Even when there is no urgency, the absence of formalities is jus- 
tified by the fact that special agreements are always, in the final 
analysis, measures taken in application of the Convention. The latter 
binds the States concerned and it is only natural that measures to 
apply it should be within the competence of executive bodies. This 
absence of formality means that agreements may even be made 
verbally ; reciprocal declarations of intention will often be exchanged 
through a third party1. Apart from those concluded on the actual 
battlefront between the military commanders, the agreements will 
generally be arranged through the Protecting Powers or their substi- 
tutes, or through the International Committee of the Red Cross. 
Article 14 expressly invites the Protecting Powers and the Inter- 
national Committee to lend their good offices in order to facilitate 
the institution and recognition of hospital and safety zones. 

B. T i m e  of concl~sion. -Certain special agreements are meaning- 
less unless they are concluded while hostilities are actually in progress. 
The examples given by the Convention leave no doubt on the subject ; 
but in some cases agreements may be concluded before hostilities 
break out ; this applies in particular to those mentioned in Articles 11 
and 14. That is why the present Article uses the expression " the 
High Contracting Parties " and not the " Parties to the conflict ", 
which occurs in most of the other Articles. It  is aiso conceivable that 
certain agreements could be concluded by one or more belligerent 
Powers with neutral States which are also party to the Convention, 
with a view to improving the lot of protected persons-by arranging, 
for example, for them to be accommodated in hospitals in a neutral 
country. Furthermore, certain agreements can obviously be concluded 

The special agreements concluded between Italy and the United Kingdom 
provide a good example of this form of agreement. They are, so far as we 
know, the only agreements of the 1939-1945 war which have been published. 
They appeared in Italy under the title : Testo delle Note Verbali che integrano 
e rnodificano la Convenzione d i  Ginevra del 1929..., Rome, 1941 and 1942. 



69 ARTICLE 7 

after the close of hostilities, in particular those which concern the 
arrangements for the repatriation of protected persons, for their 
return to their homes or their resettlement. All such agreements, no 
matter when they are concluded, are subject to the rules laid down 
in Article 7. 

2. Second sentence. - Prohibited special agreements 

A. Agreements in derogation of the Convention. - In the light of 
experience gained in connection with the 1929 Prisoners of War 
Convention, the Diplomatic Conference felt it necessary to introduce 
this provision into all four Conventions in 1949. 

During the Second World War certain belligerent governments- 
in particular those whose territory was occupied-concluded agree-
ments which deprived prisoners of war of the protection of the Con- 
vention in certain respects, such as supervision by the Protecting 
Power1, the ban on work connected with military operations or the 
safeguards in case of penal or disciplinary sanctions2. Such measures 
were represented to those concerned as an advantage, but in the 
majority of cases involved drawbacks which were sometimes very 
serious. Disregarding the question of whether such agreements were 
or were not compatible with the letter and spirit of the 1929 Conven- 
tion, the International Committee of the Red Cross recommended, 
when the preliminary work began, that the following words should 
be added to the provision dealing with special agreements : " special 
agreements shall in no circumstances reduce the standard of treat- 
ment of protected persons ". The Committee's proposal was approved 
by the Conference of Government Experts in 19473, but even then 
certain experts opposed it on the ground that it restricted the sove- 
reign power of States to far too great an extent ; they also claimed 
that it would often be very difficult to say whether or not an agree- 
ment was in the interests of the protected persons. The same argu- 
ments were put forward at the 1949 Diplomatic Conference4, but the 

Agreements which deprive protected persons of the services of a Protecting 
Power are expressly prohibited in Article 11, paragraph 5, of the Fourth 
Convention of 1949 (Article 10, para. 5, in the First, Second and Third Con- 
ventions). 

See on the subject of these agreements, R.-J. WILHELM: Le caractlre 
des droits accordks d l'individu duns les Conventions de GenBve. Revue inter- 
nationale de la Croix-Rouge, August 1950. 

See Report on the Work of the Conference of Government Experts for the 
Study of the Conventions for the Protection of W a r  Victims (Geneva, April 14-26. 
1947), Geneva, 1947, p. 259. 

See Memorandum by the Government of the United Kingdom (Document 
NO. 6 ) ,  Point 9, pp. 5-6. 
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Conference voted by a substantial majority in favour of maintaining 
the safeguard proposed by the International Committee of the Red 
Cross. 

B. Sco+e of the safepard clause. - The clause as finally drafted 
goes further than that originally proposed by the International Com- 
mittee of the Red Cross, largely because of the addition of the words 
" nor restrict the rights which it confers upon them "-an important 
addition which brings out very clearly the real meaning of Article 7. 

I t  vriU not always be possible to decide at  once whether or not a 
special agreement " adversely affects the situation of protected per- 
sons ". What is the position, for instance, if their situation is improved 
in certain ways and made worse in others ? Some of the agreements 
mentioned above may have appeared to bring them advantages a t  
the time of conclusion ; the drawbacks only became apparent later. 
The criterion " adversely affect the situation " is not, therefore, in 
itself an adequate safeguard. That is why the second condition is of 
value. 

In what sense should the words " rights conferred by the Conven- 
tion " be understood ? The question is examined here in relation to 
special agreements between belligerents and not from the point of 
view of the individual, an aspect that will be studied in connection 
with Article 8. Should the words be understood to apply solely to 
provisions which refer directly to protected persons ? By no means. 
A proposal aimed at prohibiting only those agreements which restricted 
fundamental rights was rejected by the Diplomatic Conference on 
the grounds that the Convention laid down a minimum standard of 
treatment for protected persons and it would be difficult to draw a 
distinction between rights which were fundamental and those which 
were not l. The reference is, therefore, to the whole body of safeguards 
which the Convention affords to protected persons. 

These safeguards foiiow from the whole of the provisions of the 
Convention, save perhaps the purely formal clauses contained in the 
last section. 

In the final analysis, each rule of the Convention represents an 
obligation on the States party to the Convention. The sense of the 
expression " restrict the rights " then becomes clear : the States may 
not by special agreement restrict, i.e. derogate from their obligations 
under the Conventions. On the other hand, nothing prevents them 
from undertaking further and wider obligations in favour of protected 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, 
pp. 73 and 74. 
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persons. Obligations under the Geneva Convention must, in fact, be 
considered as representing a minimum. 

I t  is thus the criterion of " derogation ", rather than that of 
" adverse effects ", which provides the best basis for deciding whether 
a special agreement is, or is not, in conformity with the Convention. 
In  the majority of cases deterioration in the situation of the persons 
protected will be an immediate or delayed consequence of derogation. 

When the Governments which met in Geneva in 1949 expressly 
prohibited any agreement in derogation of the Convention, they did 
so because they were afraid to leave the product of their labours, 
which had been drafted with such patience under the best possible 
conditions (i.e. in peacetime), at the mercy of modifications dictated 
by chance, events or under the pressure of wartime circumstances. 
They were courageous enough to recognize their own possible future 
weakness, and to guard against it. In that sense Article 7 is a land- 
mark in the progressive renunciation by States of their sovereign 
rights in favour of the individual and of a higher juridical order. 

' 
C . S#ecial #roblems.- ( a )  If, as a result of a far-reaching change in 

conditions, the application of a provision under the Convention entailed 
serious disadvantages for the persons protected, would the " safeguard 
clause " debar the Powers concerned from endeavouring to remedy 
the situation by an agreement departing from that provision ? This 
is a question which the States concerned cannot settle on their own 
account. If such a situation were to arise in actual practice, it would be 
for the neutral organizations responsible for looking after the interests 
of the protected persons to give their opinion ; basing their decision, 
in such contingency, on the rule (inherent in the safeguard clause) 
of not adversely affecting the situation of protected persons, they could 
tolerate certain measures of derogation which the States concerned 
might take, either separately or by mutual agreement, with a view to 
remedying the situation. 

( b )  If two belligerents agree to subject their nationals to treat- 
ment which is contrary to the Convention, one essential element in 
the defence of the rules of the Convention-intervention by the State 
of origin of the persons protected-will be lacking. No matter what 
part those persons can themselves take in the defence of the " rights " 
conferred on them by the Convention-the point will be considered 
under Article 8- they will find difficulty in opposing the conclusion 
and consequences of such an agreement. In such circumstances the 
organizations responsible for supervising the regular application of 
the Convention will have a duty to perform. I t  will be for them to 
remind the belligerents of their obligations. Other factors too will 



doubtless enter into consideration-such as pressure by Powers party 
to the Convention but not involved in the conflict, pressure of public 
opinion, the fear of the Government in power of being subsequently 
disavowed or even punished, and court decisions. The correct applica- 
tion of the Convention is not a matter for the belligerents alone ; 
it concerns the whole community of States and nations bound by the 
Convention. 

This provision was not really essential. It had been introduced 
in the 1929 Prisoners of War Convention at the request of Germany, 
since the Armistice Agreement of November 1918 (Article 10) had 
abrogated the agreements concluded between the belligerents to 
supplement the brief stipulations of the Hague Regulations of 1907 
in regard to prisoners of war. 

Article 6 of the Fourth Convention makes express provision 
concerning its duration. It is impossible for the belligerents to waive 
the application of the Convention even in an instrument of capitulation. 

Nevertheless, this provision, which was agreed to without comment 
or objection by the Diplomatic Conference, will have certain fortunate 
consequences. Should the standard of treatment accorded to protected 
persons have been improved as a result of special agreements, they will 
continue to have the benefit of those agreements so long as the 
Convention applies to them in accordance with the terms of Article 6. 
Again, the paragraph contains a valuable indication of the meaning 
of the Convention. The phrase " except . . .where more favourable 
measures have been taken with regard to them by one or other of the 
Parties to the conflict" confirms what we have already said: the 
obligations incumbent on the belligerents with regard to protected 

' persons represent a minimum. 

ARTICLE 8. - NON-RENUNCIATION OF RIGHTS ' 

Protected persons m a y  in no circumstances renounce in part or in 
entirety the rights secured to them by the present Convention, and by the 
special agreements referred to in the foregoing Article, if such there be. 

Article common to all four Conventions. Cf. First, Second and Third 
Conventions, Article 7. 
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This Article, although entirely new, is closely linked with the pre- 
ceding Article, and has the same object-namely, to ensure that 
protected persons in all cases without exception enjoy the protection of 
the Convention until they are repatriated. I t  is the last in the series 
of articles designed to make that protection inviolable-Article 
(application in all circumstances), Article 6 on the duration of applica- 
tion, and Article 7 prohibiting agreements in derogation of the 
Convention. 

1. Renz~nciation o f  protection under the Convention 

The series of Conferences which' prepared the revision of the 
Conventions of 1929 had to consider the difficult situation sometimes 
encountered by nationals of States which as a result of war undergo 
profound modifications in their legal or political structure (through 
occupation, debellatio, a change of government or civil war) I. Mention 
has already been made of the example of an occupied country con- 
cluding an agreement with its enemy, the terms of which may adversely 
affect its nationals in enemy hands. Article 7 should now obviate that 
danger. 

The examples which the Diplomatic Conference had in mind were 
for the most part connected with prisoners of war. Precedents were 
obviously lacking in the case of protected civilians. There was one 
fairly striking example however : it concerned the application of the 
Regulations annexed to the Fourth Hague Convention of 1907 in 
territories occupied by the Allied Powers after the capitulation of 
Germany in May 1945. The Allied Powers claimed that the Regulations 
were not applicable owing to the fact that the German State had 
disappeared completely. This point of view has been discussed on 
numerous occasions. Without adopting any definite position in this 
discussion it is pointed out that a question of that kind could not 
arise in connection with the Geneva Conventions of 1949, as they pro- 
vide certain categories of people with a status which does not depend 
on any political events which may occur. The permanence of the 
application of the Convention is increased still further by the fact 
that the persons who benefit by it cannot renounce its benefits. 

When a State offers persons in its hands the choice of another 
status, such a step is usually dictated by its own interest. Experience 
has proved that such persons may be subjected to pressure in order 

See, in  particular, Report on the Work of the Preliminary Conference of 
National Red Cross Societies for the Study of the Conventions and of Various 
Problems relative to the Red Cross (Geneva, July 26-August 3, 1946), Geneva, 
1947, p. 70. 



to influence their choice. The pressure may vary in its intensity and 
be more or less open, but it nevertheless constitutes a violation of 
their moral and sometimes even of their physical integrity. The 
inevitable result of such practices is to expose the protected persons 
to disadvantages of two kinds and sometimes of a serious nature- 
first, subjection to pressure, and secondly, as already indicated, the 
partial or total renunciation of the protection accorded to them by 
the Convention. 

To meet those dangers and to meet a general desire, the Inter- 
national Committee of the Red Cross included in its draft Conventions 
an Article stipulating that "protected persons may in no circumstances 
be induced by coercion or by any other forced means, to renounce in 
part or in entirety the rights secured to them by the present Con- 
vention, and by the special agreements referred to in the foregoing 
Article, if such there be ". 

In their proposal, the International Committee emphasized what 
appeared to them to be the greatest risk-namely, the pressure 
exerted to obtain renunciation. The text might, however, have been 
interpreted as implying that protected persons could renounce the 
benefits of the Convention, provided that their choice was made 
completely freely and without any pressure. The Diplomatic Confer- 
ence, like the XVIIth International Red Cross Conference, wished to 
avoid that interpretation and accordingly adopted the more cate- 
gorical wording of the present Article 8, thus intimating to States 
party to the Convention that they could not release themselves from 
their obligations towards protected persons, even if the latter showed 
expressly and of their own free will that that was what they desired. 

A. Reasolzs for absolzde 9rohibition.-Such an absolute rule was 
not agreed to without opposition. Special situations in which prisoners 
of war might find themselves were quoted. Other delegations wondered 
whether Conventions designed to protect the individual should be 
camed to the point where in a sense they deny him the essentiai 
attribute of liberty. 

In the end, however, the Diplomatic Conference unanimously 
adopted the present wording-mainly for the reasons given above l, 

The Norwegian representative, who stated these motives the most 
forcibly, said among other things that the question was being examined 
of prisoners of war or civilians in the hands of a Power being able, through 
an agreement concluded with the latter, to renounce finally for the whole 
duration of the war the rights conferred on them by the Convention. To say 
that such agreements would not be valid if they are obtained by duress was 
not sufficient in his view ; they all knew that i t  was extremely difficult to 
produce proof of there having been duress or pressure. Generally, the Power 



that is to say, the danger of allowing the persons concerned the choice 
of renouncing their rights, and the difficulty, or even impossibility, 
of proving the existence of duress or pressure. 

Among the reasons put forward in favour of the present Article 8, 
two points call for notice. 

The Conference did not overlook the fact that the absolute 
character of the rule as drafted might entail for some persons what 
one delegate termed " harsh " consequences. I t  adopted the rule 
because it seemed to safeguard the interests of the majority. If 
provision were made for exceptions in the case of certain individuals, 
would that not at  once open a breach which others in much greater 
numbers might have cause to regret ? Faced with this dilemma, the 
Conference felt that full application of the Convention would be the 
lesser evil, if it is permissible to use such an expression in describing 
the effects of a humanitarian Convention. When considering the 
disadvantages which the application of the absolute principle of 
Article 8 would appear to entail for certain protected persons, the 
underlying reasons for such a rule should always be borne in mind. 

The second point is this. In adopting the above principle the 
Conference accepted the view that in wartime protected persons in 
the hands of the enemy are not really in a sufficiently independent 
and objective state of mind to realize fully the implications of a 
renunciation of their rights under the Convention. " Liberty " in 
such a connection would be a misnomer. 

B. T h e  wishes of firotected persons in the application of the Con-
ventions.-The Conventions do not, it is true, completely ignore the 
wishes of protected persons. In the Civilians Convention several 
clauses indicate that the wishes of individuals are to be taken into 
consideration. Article 35, for example, invites the Powers to authorize 
protected persons to leave the territory if they so desire. In the 
same way the participation of internees in religious ceremonies and 
in certain artistic or intellectual pursuits depends entirely on their 
own wishes. In general, however, it can be said that the authors of 
the Convention have endeavoured to ensure standards of treatment 
which depend as little as possible, for their application, on the wishes 
of those concerned. Provision has only been made for their wishes 

which obtained the renunciation would have no difficulty in asserting that 
it was obtained with the free consent of those concerned, and the latter, for 
their part, might confirm this alleged fact. The only genuine means of ensuring 
the protection they were seeking would be to lay d0wn.a general rule that any 
renunciation of rights conferred by the Convention shall be deemed completely 
devoid of validity. (See Final Record of the Diplonzatic Conference of Geneva of 
1949, Vol. 11-B, pp. 17 and 18.) 



to be taken into account on points of detail, so as to allow of a more 
flexible application of the Convention. 

I t  should further be noted that this prohibition by the authors 
of the Conventions of 1949 of any renunciation of rights was a logical 
consequence of their desire to lay down rules representing the minimum 
required for the preservation of human dignity. Rules of this kind 
were in the common interest and could be renounced by the beneficiaries 
only under the pressure of external circumstances, against which 
it was the very purpose of the Convention to protect them. In this 
connection the example has been quoted of certain social legislation 
which applies to the persons concerned independently of their wishes1. 
Reference might also be made in municipal law to the rules for the 
protection of the person, some of which, considered as being in the 
common interest, can in no case be waived by the iildividuals 
concerned 2. 

Nor does Article 8 express an entirely novel principle as compared 
with the former Geneva Conventions. As in the case of the provision 
on special agreements, it embodies the reasonable interpretation 
implicit in those Conventions. States which are party to them are 
required to apply them when certain objective conditions exist ; but 
there is nothing in the texts which would justify those States in taking 
refuge behind the will of the "protected persons " to withhold applica- 
tion either in entirety or in part. The authors of those solemn 
instruments were prompted by a keen desire to provide war victims 
with complete protection. Had they wanted to lay down the wishes 
of those victims as a condition of application, they would not have 
failed to provide safeguards and forms of procedure permitting those 
wishes to be expressed freely, knowing as they did how great the 
possibilities of misrepresentation were in wartime. They did not do 
so, however. 

Should it therefore be concluded that such a conception reflects 
greater interest in the rights and duties of States than in the position 
of the individuai under the iegai system set up by the Convention 1 
That would be a completely erroneous conclusion, as will be shown. 

2. Nature of the rights conferred .upon protected persons 

A. The basic concepts.-In the comments on Article 7 the meaning 
to be attached to the expression " rights which the Convention confers 

See Final  Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
p. 18. 

Article 27 of the Swiss Civil Code lays down that  " No one may renounce, 
even in part, the exercise or enjoyment of his rights ". 



on protected persons " in relation to the Contracting States was 
indicated. I t  is now necessary to define its meaning in relation to 
the individual, since the expression recurs in the same form in Article 8, 
except for the word " confer " which is here replaced by " secure ",a 
still stronger word. 

In the development of international law the Geneva Convention 
occupies a prominent place, since with the exception of the provisions 
of the Congress of Vienna relating to the Slave Trade, which were 
themselves still strongly coloured by political aspirations, it is the 
first time that a set of international regulations has been devoted 
not to State interests, but solely to the protection of the individual 1. 

The initiators of the 1864 and subsequent Conventions wished to 
safeguard the dignity of the human person, in the profound conviction 
that imprescriptible and inviolable rights are attached to it even 
when hostilities are at  their height. 

At the outset, however, the treatment which belligerents were 
required to accord to persons referred to in the Convention was not 
presented, nor indeed clearly conceived, as constituting a body of 
" rights " to which they were automatically entitled. In 1929 the 
principle was more clearly defined and the word " right " appeared in 
several provisions of the 1929 Prisoners of War Convention. I t  was 
not, however, until the Conventions of 1949 (in particular in Articles 
7 and 8) that the existence of rights conferred on protected persons 
was affirmed. 

The affirmation is explicit. Faced with a proposal to replace the 
term " confers upon them " in Article 7 by the phrase " stipulates on 
their behalf ", thus implying that the rights in question represented 
for those concerned more of an indirect benefit resulting from the 
attitude prescribed to the States, the Diplomatic Conference decided 
to maintain the words " confers upon them " which figured in the draft 
prepared by the International Committee of the Red Cross 2. 

In  selecting this term the International Committee, doubtless 
under the influence of the theoretical trends which also resulted in 
the Universal Declaration of Human Rights, had been led to define 
in concrete terms a concept which was implicit in the earlier Con- 
ventions. I t  had a t  the same time, however, complied with the 
unanimous recommendation of the Red Cross Societies, meeting in 
conference in Geneva in 1946, to confer upon the rights recognized 

See Max HUBER: The Red Cross, Principles and Problems, pp. 11 and 
12, and Jean S. PICTET: L a  Croix-Rouge et les Conventions de GenBve, lectures 

delivered before the Academy of International Law a t  The Hague, 1950, p. 30. 


See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 

p. 76. 



by the Conventions " a personal and intangible character allowing " 
the beneficiaries " to claim them irrespective of the attitude adopted . 

by their home country "I. 

B. Practical aspect of the rights.-As already seen in connection 
with Article 7, " rights conferred by the Convention " should be taken 
to mean the whole system of rules under the Convention. The subject 
will not be discussed again here, and readers are referred to the 
explanations given above. 

On the other hand, the question arises of whether the fact of 
considering those rules as " rights conierred on protected persons " 
corresponds to an intrinsic reality. From the practical standpoint, 
indeed, and no longer merely in theory, to assert that a person has a 
right is to say that he possesses ways and means of having that right 
respected, and that any violation thereof entails a penalty. 

In that respect a study of the Geneva Conventions from 1864 to 
1949 shows a very clear evolution. Let us take the case of penalties. 
The Convention of 1864 contains nothing on the subject. The Conven- 
tions of 1906 (Articles 27 and 28) and of 1929 (Articles 28-30) lay the 
emphasis mainly on the legislative measures to be taken, should the 
penal laws prove inadequate. I t  is only the Convention of 1949 that 
indicates in Articles 146 to 148, with the requisite precision, the 
obligation incumbent on all States party to the Conventions, belligerent 
or neutral, to seek out those who are guilty and to punish breaches 
of the Convention, which is tantamount to saying breaches of the 
rights of the persons protected. 

There has been progress too in the means open to such persons 
for the defence of their rights. The role of Protecting Powers has now 
been defined, and extended to all four Conventions (Article 9). I t  is 
through the Protecting Power that protected persons will be able 
most readily to obtain the intervention in their behalf of their state 
of origin. Provision has been made for substitutes for the Protecting 
Power. The International Committee of the Red Cross, moreover, 
enjoys prerogatives under the Convention which will enable it to act 
in the interests of protected persons (Articles 10 and 11). 

A precisely worded provision, Article 30, expressly provides 
for the possibility of protected persons appealing to the Protecting 
Powers, the International Committee of the Red Cross, the National 
Red Cross Society of the country in which they are, or to any organi- 
zation which may be able to assist them. A protected person does 

See Report on the Work of the Preliminary Conference of National Red 
Cross Societies for the Study of the Conventions and of Various Problems relative 
20 the Red Cross (Geneva, July 26-August 3, 1946), Geneva, 1947, p. 71. 



not, therefore, merely have rights ;he is also provided with the means 
of ensuring that they are respected. 

So far this commentary has only dealt with the question of safe- 
guarding rights against violations committed by the belligerents in 
whose hands the persons concerned are. What, then, is the position 
when the violations are the consequence of an agreement concluded 
between that belligerent and the State of origin of the protected 
persons ? Would it not be possible for the State of origin to be held 
responsible at  a later date and prosecuted by the protected persons 
who have suffered prejudice, in those countries at  least in which 
individual rights may be maintained before the Courts ? It would 
seem that the reply to this question must be in the affirmative. 

Undoubtedly, owing to the still undeveloped character of inter- 
national law, the safeguards protecting the rights conferred on persons 
to whom the Convention relates are by no means as complete, effec- 
tive, or automatic as those of national legislations. Nevertheless, 
Article 8 is of the greatest assistance to all protected persons. It 
allows them to claim the protection of the Convention, not as a favour, 
but as a right, and in case of violation, it enables them to employ 
any procedure available, however rudimentary, to demand respect 
for the Convention's terms. Hence the importance of the dissemina- 
tion of the Convention in accordance with Article 47, with special 
reference to the individual character of the rights which the Conven- 
tion confers. 

C. Obligation o n  persons protected. -One last question remains to 
be considered. Rights entail obligations. With reference to the 
individual, under Article 8, the rules of the Conventions, or certain 
of them, can also be considered as obligations directly incumbent on 
the persons protected. I t  is an indisputable fact that certain obliga- 
tions, such as the respect due to the wounded and sick under Article 16, 
are also laid upon persons who can claim protection under the Con- 
vention. For example, a protected person who robbed the wounded 
or dead would be liable to the punishment prescribed for such offences 
under the law of his country or that of the enemy, in partial applica- 
tion of the Convention. 

I t  is in connection with Article 8 that the question arises, since 
that Article appears to take the form of an obligation laid on the 
persons protected, stating that they "may in no circumstances 
renounce . . . . " I t  was for that reason that the International Com- 
mittee of the Red Cross pointed out (in their " Remarks and Pro- 
posals " submitted to the Diplomatic Conference) that the general 
effect of the Conventions was to impose obligations on the States 



ARTICLE 9 

which were parties to the Conventions rather than on individuals and 
proposed to draft Article 8 in that sense. 

The Diplomatic Conference preferred to keep the present wording. 
Various delegates pointed out that even in that form Article 7 was 
addressed first and foremost to the contracting States and meant 
that for such States a declaration by protected persons concerning the 
changing of their status could have no legal effect1. 

However that may be, Article 8 may be interpreted as implying, 
if not an obligation, at  least a direct indication or even warning to 
the protected persons. As a corollary to the couching of the rules of 
the Convention in the form of individual rights in the interest of 
protected persons, those persons should by their own attitude con- 
tribute to the maintenance and reinforcement of the inalienable 
character of their rights, abiding loyally by the provisions regarding 
their status as laid down in the Convention, and refusing to accept 
any derogation, even if they lose by so doing. Here again is a point 
to which attention should be drawn in a well-planned dissemination 
of the Geneva Conventions. 

ARTICLE 9. - PROTECTING POWERS a 

T h e  present Convention shall be applied with the co-operation and 
under the scrutiny of the Protecting Powers whose duty i t  i s  to safeguard 
the interests of the Parties to the conflict. For this purpose, the Protecting 
Powers m a y  appoint, apart from their diplomatic or consular stag,  
delegates from amongst their own nationals or the nationals of other 
neutral Powers. T h e  said delegates shall be subject to the approval of 
the Power with which they are to carry out their duties. 

T h e  Parties to the conflict shall facilitate to the greatest extent pos- 
sible the task of the representatives or delegates of the Protecting Powers. 

T h e  representatives or delegates of the Protecting Powers shall not in 
a n y  case exceed their mission under the present Convention. They  shall, 
in particztlar, take account of the imperative necessities of security of the 
State wherein they carry out their duties. 

See Final Record of the Diplonzatic Conference of Geneva of 1949, Vol. 11-B, 
p. 56 .  

Article common to  all four Conventions. Cf. First, Second and Third 
Conventions. Article 8. 
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GENERAL 

1. Historical background 

A provision dealing with the part played by Protecting Powers 
in connection with the Convention's application had been included in 
the 1929 Prisoners of War Convention (Article 86). When a new 
Convention for the protection of civilians was being drawn up in 1949, 
it was naturally suggested that a similar provision should be intro- 
duced. 

A Protecting Power is, of course, a State instructed by another 
State (known as the Power of Origin) to safeguard its interests and 
those of its nationals in relation to a third State (known as the State 
of Residence). I t  will be seen at once that the activities of a Protecting 
Power are dependent upon two agreements: the first between the 
Power of Origin and the Protecting Power and the second between 
the Protecting Power and the State of Residence. 

Protecting Powers have existed since the XVIth century. Only 
the larger States then had embassies, and for reasons of prestige they 
often protected the interests of small or medium-sized countries and 
of their nationals. Later on, some of these small and medium-sized 
countries asked the great Powers to undertake the protection of their 
interests in countries where they themselves were not represented. 
There are still cases of this practice at  the present time. 

The activities of the Protecting Powers in this connection were of 
a most varied nature, ranging from special representations in parti- 
cular cases to the general and permanent protection of the interests 
of nationals of the protected country. This activity could not, of 
course, have the effect of shielding protected persons from the laws of 
the State of Residence ; it was aimed rather at  ensuring that they 
were treated in accordance with those laws and with international 
treaties and custom. This is important, since the safeguarding of 
foreign interests in wartime is merely one case of protection among 
others, with this difference, however, that the existence of a State of 
war makes it more necessary, while at  the same time limiting it in 
some ways. In actual fact the role of a Protecting Power in Wartime 
has often been restricted to the custody of diplomatic and consular 
premises and archives, and the occasional forwarding of documents. 

That was, in short, the situation in 1914, at the outbreak of the 
First World War. The very large numbers of prisoners of war on 
either side and the time their captivity lasted very quickly raised the 
question of the supervision of their treatment-to which no answer 
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had previously been found. The Regulations annexed to the Fourth 
Hague Convention of 1907 contained certain brief rules concerning 
the treatment of prisoners of war, but made no provision for the 
possibility of supervision. Civilians, whether interned in the territory 
of the Parties to the conflict or detained in occupied territory, were 
not protected by any international treaty ; all that could be applied 
to their case was customary law, in so far as it could be determined. 

The International Committee of the Red Cross was very soon 
successful in obtaining permission from the principal belligerents, to 
visit prisoner-of-war camps. I t  sent many missions to such camps 
and in certain cases its delegates were also allowed to visit the enemy 
civilians interned in the territory of the Parties to the conflict. The 
Protecting Powers were granted the same prerogatives and they too 
visited prisoner-of-war and civilian internment camps. Neither the 
International Committee of the Red Cross nor the Protecting Powers 
were able to take any action, however, in regard to the relations 
existing in occupied territory between the Occupying Power and the 
population. 

When the Prisoners of War Convention was being drawn up in 
1929, the need for supervision was recognized. This duty was assigned 
to the Protecting Powers. 

Under the system set up by the 1929 Convention, however, the 
Protecting Power remained a private representative-a voluntary 
representative, moreover-and duties could not be assigned to it, 
since it acted solely at  the behest of the appointing Power. The most 
that could be done was to recognize the activities of the Protecting 
Power, and provide them with a legal basis by requiring the Detaining 
Power to tolerate and even to facilitate them. Article 86 of the 1929 
Prisoners of War Convention therefore began with the following 
words: "The High Contracting Parties recognize that a guarantee of 
the regular application of the present Convention will be found in the 
yossibility of collaboration between the Protecting Powers charged 
with the protection of the interests of the belligerents ; . . . ". 

The Article paid tribute to the work accomplished by certain 
Protecting Powers in the past, while at  the same time legalizing such 
work in the future. Moreover, by giving certain details concerning 
the activities in which the Protecting Powers might engage, it elimi- 
nated many material and political obstacles. Henceforward their 
representatives would be less open to suspicion of sympathizing with 
the enemy, since their intervention would be arranged for in advance 
and desired. 

Nevertheless this Article had the drawback of crystallizing the 
Protecting Powers' special position as agents of the belligerent States. 
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I t  did not make their supervision compulsory, and yet it gave them 
no authority to act on their own initiative ; the Protecting Power 
had to be content to carry out the instructions it received ; although 
it naturally remained free not to do so if in certain given cases it 
considered that its own position might be prejudiced by the repre- 
sentations it was called upon to make. 

So far as it went, Article 86 of the 1929 Convention proved to 
be of very great value during the Second World War. Many neutral 
States took a broad view of their protecting mission, and their task 
was also facilitated by circumstances ; for in several cases the same 
Protecting Power found itself representing two opposing States. 
This altered its r61e very appreciably ; for once a Power represented 
the interests of two opposing belligerents, it became as it were an 
umpire and this enabled it to use the argument of mutual advantage 
to obtain the improvements desired. 

The system by which the Protecting Powers supervised the applica- 
tion of the Convention certainly proved its value during the Second 
World War ; but civilians were still without the protection of any 
definite provisions, as they had been during the First World War. 
However, as we have seen, enemy nationals who were interned in 

. the territory of the Parties to the conflict were for the most part 
placed on the same footing as prisoners of war and given the benefit 
of the provisions relating to them, in particular so far as the activities 
of the Protecting Powers were concerned. Those Powers gave the 
same service to them as to the prisoners and also helped enemy 
civilians in the temtory of the Parties to the conflict who were not 
interned, especially by forwarding remittances or relief consignments 
received from their country of origin. On the other hand, it was in 
most cases impossible for the Protecting Powers to act in occupied 
territories, either because they had been refused access to the territory 
in question or because they were no longer recognized as Protecting 
Powers following the occupation ; at the very most they were, in 
certain cases, permitted to visit camps where enemy civilians were 
interned in occupied territory ; but this was not allowed in the case 
of nationals of the occupied territory itself. British and American 
citizens interned in France by the German authorities could, for 
example, be visited by agents of the Powers which represented British 
and American interests in Germany. 

The system of Protecting Powers was deficient in certain important 
respects during the Second World War. The functioning of a Pro- 
tecting Power presupposes the existence of agreements in which 
three States participate. If any one of those States does not recognize 
the Government of the other two States, the appointment of a Pro- 
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tecting Power becomes impossible. This occurred, for example, in 
the case of all the Governments of occupied countries which esta- 
blished themselves outside their national territory. In other cases 
the Protecting Powers, with the best will in the world, were unable 
to carry out any real work on behalf of war victims. 

The experience gained in the Second World War showed the 
absolute necessity for supervision. When it was lacking-both in 
the case of prisoners of war without a Protecting Power and in that 
of the civilian population of occupied territories-the violations and 
exactions were more numerous and more serious and the victims 
suffered the most. 

Accordingly, in the preliminary work carried on after 1945, the 
International Committee had three main objects in view : 

( a )  	The extension to all the Conventions of the supervision exercised 
by the Protecting Powers. 

( b )  	Compulsory supervision. 
( c )  	Arrangements for providing a substitute in the absence of a 

Protecting Power. 

The study devoted to these questions produced the draft text 
which was to serve as a basis for the work of the Diplomatic Con- 
ference of 1949 : "The present Convention shall be applied with the 
co-operation and under the supervision of the Protecting Powers 
whose duty it is to safeguard the interests of the Parties to the 

Y Yconflict . . . . 
The provisions concerning the visiting of protected persons and 

those providing for the compulsory appointment of substitutes for 
Protecting Powers which ceased to function, were in each case made 
the subject of a separate Article. 

2. Discussions at the Diplomatic Conference of 1949 

Surprisingly enough, the Stockholm Draft gave rise to hardly 
any objections at  the Diplomatic Conference I. The new form pro- 
posed : " the Convention shall be applied with the co-operation and 
under the supervision . . ." was not so much as discussed, the 
necessity for increased supervision being evident to everyone. The 
English translation of the word " contrdle " was the subject of the 
longest discussion both in the Joint Committee and in its Special 

In the Stockholm Draft the provision under study appeared as Article 7. 
It was therefore discussed by the Diplomatic Conference of Geneva as Article 
6171717 before becoming Article 8181819 in the final text. 
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Committee. As previously at Stockholm, the English-speaking delega- 
tions were all, without exception, opposed to the adoption of the 
English word " control ", and rightly so, since it is by no means an 
exact translation of " contrble ", being much stronger and implying 
domination. I t  must be admitted, however, that the French word 
" contr6le " is being increasingly used with the English meaning. I t  
is not uncommon to hear that a company controls (" contrble ") a 
business when it possesses the major part of its shares and conse- 
quently directs it, or that a regiment controls (" contrble ") a crossing 
of which it has taken possession. Four translations were in turn 
suggested, and discussed at length, before agreement was finally 
reached on the word "scrutiny ". The discussion was not purely 
academic, for it enabled the Conference to define precisely the powers 
which it intended to confer upon the Protecting Power1. 

The need for increased control being once admitted, there was no 
further difficulty. No one thought of contesting the Protecting 
Power's right to appoint additional staff. On the contrary, as the 
Protecting Power was no longer merely authorized but instructed to 
exercise supervision, the importance of its disposing of a sufficiently 
large and qualified staff was admittedly increased. I t  was to this end 
that the Conference adopted a new proposal which placed the consular 
staff of the Protecting Power on the same footing as its diplomatic staff, 
the draft text having only referred to the latter. 

A very satisfactory Article was thus evolved. Unfortunately, it 
ran the risk of being considerably weakened by the following additional 
amendment : 

With regard to their co-operation in the application of the Conven- 
tions, and the supervision of this application, the activity of the Protecting 
Powers or of their delegates may not infringe the sovereignty of the State 
or be in opposition to State security or military requirements: 

The purpose of this amendment was to prevent a Power from being 
accused of violating the Convention on account of its having tempo- 
rarily restricted the activities of the Protecting Power in exceptional 
cases because of military requirements or for security reasons2. The 
amendment was keenly opposed. Some delegates wished to reject it ; 
others felt that although it might temporarily be necessary to restrict 
the activities of the Protecting Power, it would be better for the 
restriction to apply to a particular provision rather than to the general 

See Final  Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
Article 6171717, pp. 19-20 and 57-58. 

Ibid., p. 59. 
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Article. A compromise formula was then proposed1, and was finally 
adopted, as paragraph 3, after a slight but important alteration had 
been made, the words "the limits of their mission as defined in the 
present Convention " being replaced by a more general form, " their 
mission under the present Convention." I t  was pointed out that the 
Convention did not, strictly speaking, define the mission of the 
Protecting Powers 2. 

A. First selztence :Obligatory character 

This is a command. The English text, which is authentic equally 
with the French, makes this absolutely clear3. I t  is no longer therefore a 
case of collaboration being merely possible, and of supervision being 
authorized, at  it was in the 1929 Prisoners of War Convention. 

This command is addressed in the first instance to the Parties to 
the conflict and to the Occupying Powers, since the responsibility for 
application is theirs. They are bound to accept the co-operation of 
the Protecting Power ; if necessary they must demand it. The whole 
Convention shows that it was intended to exclude any possibility of 
the protected persons not having the benefit of the services of a 
Protecting Power or a substitute for such a Power. 

An obligation is also laid on the Protecting Power, if the latter is 
party to the Convention. The Protecting Power must not wait until 
the Party to the conflict, in relation to which it safeguards the interests 
of the Power which appointed it, demands its co-operation ; it must 
take the first step. The Protecting Power is obliged to participate, 
so far as it is concerned, in the application of a Convention by which 
it is bound. Article 9 is the basis of the Protecting Power's activities 
for the purposes of this Convention. I t  is nevertheless mentioned on 
numerous occasions in individual provisions of the Convention. 
Article 143 is of particular importance, since it lays down the conditions 
under which the Protecting Powers' delegates are to have access to 
the protected persons. The other references to the Protecting Power 
are often important, a case in point being the clause in Article 30 
which establishes the right of every protected person to make applica- 

See Final Record of the Diplomatic Confevence of Geneva of 1949, Vol. 11-B, 
Article 6171717,p. 74. 

Ibid., p. 28. 
The French text reads : " L a  Convention sera appliquLe aavec le contours...". 

The words " shall be " in the English text show that  the future imperative 
has been used and not the simple future. 



ARTICLE 9 

tion to the Power protecting his interests. There are in all 37 references 
to the Protecting Power in this Convention1. 

Quite apart from the express references to the Protecting Power 
that Power must undoubtedly not only supervise the application of 
the whole Convention, but also take part in its application should the 
need arise ; the references in question do not restrict its action. The 
Diplomatic Conference intended to give it an imperative mission with 
very wide terms of reference and extensive powers to carry it out. 

The first sentence of Article 8 is not inserted merely for purposes 
of style ; it has its own value. I t  entitles a Protecting Power to inter- 
vene or take action on its own account in any way and on any occasion 
for the purpose of checking the application of any provision of the 
Convention, or of helping to ensure that it is better applied. Its 
action will be determined by the circumstances of the conflict and the 
means at  the Protecting Power's disposal. 

The Protecting Power's task may be an extremely heavy one in 
certain cases where the State concerned has few diplomatic representa- 
tives. I t  will often be a real problem to set up an organization which 
may require a staff of several hundred people for a single country, 
and it will be necessary to find premises and to have certain material 
resources. In most cases such services will be installed in the premises 
of the embassy or legation of the country whose interests are protected; 
these are, incidentally, buildings which the Protecting Power will 
generally be responsible for safeguarding and administering. The 
expenses incurred in such work should certainly be borne by the 
Power whose interests are protected. Special financial arrangements 
will be made in each individual case. 

The procedure for appointing a Protecting Power is not laid down 
in the Convention. I t  is quite a simple matter. The belligerent Power 
which wishes its interests to be protected asks a neutral Power 
if it is willing to represent it. Should the neutral Power agree, it asks 
the enemy Power for authorization to carry out its duties. If the 
enemy Power gives its consent, the neutral Power then starts its 
work as a Protecting Power. The enemy Power is not obliged to 
accept any neutral Power automatically. I t  may consider, for political 
reasons for example, that the neutral Power in question is not suffi- 
ciently neutral in its eyes to carry out its protective mission in an 
impartial manner. Although the enemy Power is not forced to accept 
any neutral Power proposed to it, it cannot refuse all the neutral 

Articles 9, 11, 12, 14, 23, 30, 35, 39, 42, 43, 45, 49, 52, 55, 59, 60, 61, 71, 
72, 74, 75, 76, 83, 96, 98, 101, 102, 104, 105, 108, 109, 111, 123, 129, 137, 143 
and 145. 
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Powers in turn ; that would be entirely contrary to the spirit of the 
Convention and to international usage. 

The Protecting Power will naturally carry out its duties throughout 
the territory of the belligerent State and its dependencies, unless 
otherwise arranged. What is the position in regard to occupied 
territories ? The activities of the Protecting Power representing the 
interests of the occupied State in the State opposed to it are gradually 
extended to such territories as they are occupied. But another 
Protecting Power could conceivably be appointed for the occupied 
territories. What is the position if the occupation extends to the 
whole territory of the State ? In such cases Protecting Powers have 
sometimes considered that their duties were at  an end. The neutral 
Powers protecting the interests of Germany considered, for example, -
that their duties were at  an end when the German Government 
disappeared following the capitulation in May 1945. 

I t  may be wondered whether such an attitude on the part of the 
neutral Powers should not be deemed incompatible with the spirit 
of the new Convention and whether the neutral Powers, having 
received a regular mandate from a recognized Government should not 
continue their activities as long as there are still protected persons 
within the meaning of the Convention. Although the Protecting 
Powers act as the special representatives of a given Government so far 
as their general activities are concerned, they are, as we have pointed 
out elsewhere, the representatives not of that Government alone but 
of all the States party to the Geneva Conventions when carrying out 
their functions under those Conventions. In  any case, if the neutral 
Power appointed considered that its duties were at  an end in such a 
contingency, the provisions of Article 11 would come into play and 
a substitute would have to be found. 

The task of the Protecting Powers will be a particularly onerous 
one in occupied territories. They will have to investigate the position 
of people living in such territories and exercise supervision ;but that 
is not all ; they will also have to consider whether the arrangements 
made by the Occupying Power are compatible with the Convention. 
According to Article 55, for example, the Protecting Power is at liberty 
to verify, at any time and without hindrance, the state of the food and 
medical supplies in occupied territories. Moreover the whole field 
covered by the penal legislation enacted by the Occupying Power is 
subject to examination by the Protecting Power. I t  should, lastly, 
be remembered that in occupied territory the whole of the population 
is protected by the Convention and each protected person is entitled 
under Article 30 to make application to the Protecting Power. One 
can well imagine, therefore, that the work of a Protecting Power in 

! 
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occupied territory may make it necessary to set up services much 
larger than those established by vario6s Protecting Powers in the 
territory of the Parties to the conflict during the Second World War. 

B. Second and third sentences :Executive agents 

All members of the diplomatic and consular staff of the Protecting 
Power are i#so facto entitled, in virtue of their capacity as official 
representatives of their Government, to engage in the activities 
arising out of the Convention. This rule covers, not only members of 
the staff who were occupying their posts when hostilities broke out, 
but also those who are sent to relieve or assist them. I t  makes no 
difference whether they are employed solely on the work of the Protect- 
ing Power as such, or whether they carry out other diplomatic or 
consular duties as well. No formalities are required except those 
which their diplomatic or consular rank would entail in normal times 
(agrkment, exeqzlatur). Special consent is only required for the auxiliary 
delegates, specially appointed by the Protecting Power, who do not 
have diplomatic or consular status. More often than not these will 
be persons recruited in the country where the Protecting Power has 
to act, from among its own nationals or from those of neutral countries. 
It is only natural, therefore, that the State of Residence should be 
entitled to refuse its consent, in particular where it has reason to fear 
that these auxiliary delegates, knowing the country and perhaps 
having connections there, may take advantage of the facilities for 
moving about and making contacts which their duties afford, to engage 
in activities that have but little connection with the application of 
the Convention and may be harmful to the security of the State. 

In occupied territories the Protecting Power will often find it 
necessary to establish permanent delegations, making use of its own 
consulates if any. I t  will probably also be able to make some use of 
the public buildings of the State whose interests it is protecting, 
provided of course that they are not requisitioned by the Occupying 
Power or utilized by local government services. I t  will also certainly 
be necessary to establish a degree of collaboration with the authorities 
of the occupied territory who remain there. 

This provision is quite general, and applies to all the activities of 
the Protecting Power. Bearing in mind what we have said above the 
reader will readily imagine the numerous practical facilities which the 
Protecting Power will need if it is to carry out its duties under satis- . 
factory conditions : premises, means of transport, visas, etc. 
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PARAGRAPH3. - LIMITS 

This paragraph is a compromise formula. I t  was adopted to give 
partial satisfaction to the supporters of an amendment which, in the 
opinion of the majority, was too restrictive and would indeed make it 
possible to paralyse practically any activity on the part of the Protect- 
ing Power1. While trying to give the fullest possible scope to the needs 
of humanity, the delegates at  the Conference could not, in their 
capacity as representatives of Governments, completely ignore the 
requirements of national sovereignty. In the paragraph we accordingly 
find a reminder of the existence of this national sovereignty, which has, 
incidentally, been seriously encroached upon in many of the provisions 
of the Geneva Conventions, beginning with the original Convention of 
186Lno t  to mention all the other international Conventions or 
institutions which tend more and more to restrict it in favour of a 
higher interest. 

The first sentence, with its appendix " they shall, in particular, take 
account . . .",makes no provision for sanctions. What is to happen if 
the agents of the Protecting Power exceed their mission and, while 
carrying out their duties, engage in acts harmful to the security of the 
State ? The text is silent on this point, so that the situation is the 
same as it would be if the provision did not exist. Even so, a Govern- 
ment which had good reason to complain of the activities of one of the 
Protecting Power's agents, would not be without a remedy. It could 
make the necessary representations ; it could ask for the recall of the 
offending agent or designate him as a +ersona non grata ; it could 
refuse him the necessary facilities. 

In these circumstances it must be wondered whether, with such a 
provision ready to hand, a belligerent Power will not be tempted to 
resort to it lightly and so, in one way or another, restrict the activities 
of the Protecting Power, even where such activities are purely human- 
itarian. The Conference thought fit to adopt this provision, however 
-not so much because it was necessary as because it provided a means 
of combating an amendment which was still more restrictive ; let us 
therefore try to see what positive features it has to offer. 

Without sanctions, it serves none the less as a solemn reminder to 
the Protecting Power of the nature of its mission, which will in future 
take the form of co-operation with the belligerent Power as the Party 
primarily responsible for the application of the Convention. The 
Protecting Power, as the authorized agent of the enemy, is no longer 
merely entitled to exercise the right of scrutiny of the latter as co- 

See above, pp. 85-86. 
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contracting party. Not only must the Protecting Power exercise this 
right of supervision ; it must also co-ofierate in applying the Conven- 
tion, the whole purpose of which is to ensure respect for a higher 
principle-the principle, namely, that protected persons must always 
be treated humanely and without any adverse distinction. Thus, 
when instructing its agents, the Protecting Power should not forget 
to bring this provision to their notice. I t  should remind them that, as 
its representatives under the Convention, all their efforts should be 
directed exclusively towards the achievement of the above purpose, 
and that their task is too noble, too essential to mankind, to admit of 
the slightest irregularity which, by throwing suspicion on the officials 
in question, and perhaps on their colleagues and Government, might 
compromise or even simply restrict the work ; for that would be 
equivalent to increasing the suffering due to the war. 

In the First and Second Conventions, this paragraph contains an 
additional restriction expressed in the following sentence : "Their 
activities shall only be restricted as an exceptional and temporary 
measure when this is rendered necessary by imperative military 
necessities ". The restriction is understandable, as these two Conven- 
tions will usually be applied on the battlefield or in its immediate 
vicinity, so that it is hardly conceivable that the belligerents would 
authorize the representatives of the Protecting Power to go to the 
actual spot. There was no call for this restriction in the present 
Convention, which mainly affects areas behind the lines, although, as 
we have already said, it is in fact applicable as soon as enemy troops 
penetrate into the territory of the opposing side. 

As it stands Article 9 is not perfect ;far from it, but what has to be 
considered is the huge advance which it represents in international 
humanitarian law. I t  has to be realized that, to achieve what they 
did, the diplomats assembled in Geneva had to take into account 
divergent opinions ;they had to reconcile the claims of the sovereignty 
of their respective countries with the claims of humanity ; and they 
had to harmonize two opposite conceptions of the role of the Protecting 
Power, viewed by some as their agent (of whom the maximum is 
demanded), by others as the agent of the enemy (to whom the mini- 
mum is accorded). When it is remembered, finally, that the legal 
relations between the Protecting Power and the Power of Origin on 
the one hand, and then again between the Protecting Power and the 
State of Residence, are of the most varied nature, it must surely be 
admitted that this Article is on the whole satisfactory. 
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Article 9 presupposes the existence of a Protecting Power ap- 
pointed by the Power of Origin. It does not make the appointment 
obligatory, and in no way modifies the status of the Protecting Power 
as determined by international usage. The Protecting Power therefore 
remains the special representative of one of the Parties to the conflict- 
first of all for the exercise of political, administrative or other functions 
arising either out of its appointment or out of international usage, and 
secondly for the application of the Convention ; but in the latter case 
it also has a higher mission, automatically entrusted to it, by reason 
of its duties, by the whoIe body of Contracting Parties, including the 
Power in whose territory it carries out its task. 

By making a duty of what formerly was merely the optional 
exercise of a right, Article 9 reinforces the supervision over the correct 
application of the Convention, and consequently increases the Con- 
vention's effectiveness. I t  does more than that : it calls in a third 
Power, a neutral Power and as such immune from the exacerbation of 
opposed opinions which war provokes, so often leading to a faulty 
appreciation of the most firmly established moral values, and 
invokes the aid of this third Power in respect of those fundamental 
principles. 

If the Protecting Power is not party to the Convention, this 
mission under the Convention is only obligatory in so far as the 
Protecting Power explicitly accepts it. If, on the other hand, the 
Protecting Power is bound by the Convention, the mission is obligatory 
from the mere fact of the State in question having accepted the role of 
Protecting Power. 

Article 1 of the Convention reads as follows : "The High Con- 
tracting Parties undertake to respect and to ensure respect for the 
present Convention in all circumstances." This engagement applies 
just as much to a Protecting Power which is a Party to the Convention 
as it does to the belligerent Powers, for just as it assisted in the con- 
clusion of the Convention, so it must assist in its application, its 
responsibility being measured by the extent of the demands made on 
it. I t  has no doubt less responsibility than the Parties to the conflict, 
owing to its inability to act except through the intermediary of its 
representatives in foreign countries, its means being thus very limited 
as compared with those which the belligerent Powers have at their 
disposal for meeting their obligations. But within the limits of its 
means the Protecting Power's responsibility exists. I t  is right that 
this should be so. I t  illustrates the joint responsibility of nations in 
the defence of the protective barrier which they have raised against 
war, and if necessary against their own backslidings, by signing the 
Geneva Conventions. 
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ARTICLE 10. - ACTIVITIES O F  T H E  

INTERNATIONAL COMMITTEE O F  T H E  RED CROSS l 


T h e  provisions of the present Convention constitute no obstacle to 
the humanitarian activities which the International Committee of the 
Red Cross or any  other impartial humanitarian organization m a y ,  
subject to the consent of the Parties to the conflict concerned, undertake 
for the protection of  civilian fiersons and for their relief. 

During the First World War, the International Committee of the 
Red Cross did a great deal of work in behalf of prisoners of war and 
a certain amount for civilians, without having any legal basis for its 
actions. I t  will be remembered, for example, that in the course of 
the war it set up the International Prisoners of War Agency, which 
was to be of immense service and that visits to prisoner-of-war camps 
by its delegates became general. In  1929, the International Commit- 
tee's special position was recognized by the Diplomatic Conference of 
that year when drawing up the Convention relative to the treatment 
of prisoners of war. After entrusting the Committee with the task of 
proposing " to the Powers concerned " the organization of a " Central 
Agency of information regarding prisoners of war ", Article 79 of the 
Convention went on to state in its final paragraph that " these pro- 
visions shall not be interpreted as restricting the humanitarian work 
of the International Red Cross Committee ". In  the same way, after 
making provision for the Protecting Powers' activities on behalf 
of prisoners of war, the Convention stipulated, in Article 88, that the 
provisions in question did " not constitute any obstacle to the human- 
itarian work which the International Committee of the Red Cross may 
perform for the protection of prisoners of war with the consent of 
the belligerents concerned ". The use the International Committee 
made of the freedom of action allowed it by these provisions is well 
known. 

In the case of civilians, however, the International Committee 
had no legal basis on which to act when the Second World War broke 
out in 1939. I t  had, i t  is true, been engaged for several years in drawing 

Article common to  all four Conventions. Cf. First, Second and Third 
Conventions, Article 9. 
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up a Convention for the protection of enemy nationals in the territory 
of the Parties to the conflict and for the protection of the population 
of occupied territories, but, as we know, work on the project was 
interrupted by the opening of hostilities. 

The International Committee's right of initiative nevertheless 
exists quite apart from any mention made of it in an international 
Convention. I t  follows from the Committee's traditions, and also from 
its Statutes and those of the International Red Cross, which recognize 
that it has extensive competence in this field. The International 
Committee accordingljr proposed, as has already been said, that the 
belligerents should, from the outbreak of hostilities, apply the so-called 
"Tokyo " Draft, which had been adopted by the XVth International 
Red Cross Conference in 1934'. The result of this initiative was modest, 
but of some value nevertheless, since at  all events enemy nationals 
in the territory of the belligerent Powers and interned by them, were 
allowed the benefit of the rules relating to prisoners of war. 

Apart from the work described above, the International Committee 
did a considerable amount of relief work in behalf of the civilian 
population ; in some instances this work was carried out on a vast 
scale. In conjunction with the League of Red Cross Societies, it 
founded the Joint Relief Commission of the International Red Cross 
for the purpose of assisting the civilian population of countries 
suffering as a result of the war2. The International Committee also 
undertook relief schemes in behalf of the civilian population of occupied 
territories on its own account, sometimes on a considerable scale. 
It will suffice to mention the case of the Channel Islands, that of the 
German "pockets " in France, that of Holland, etc. Reference may 
also be made to the relief work on behalf of the civilian population, 
that was carried out in Greece in co-operation with the Swedish 
Government ; it assumed huge proportions3. Work was also done in 
other spheres :we may mention, in particular, the relief consignments 
sent by the International Committee to help persons detained in 
concentration camps in Germany and also the consignments for Jews 
in various countries under German occupation. Unfortunately these 
consignments were far from meeting the great need which existed. 
For information on all these points reference should be made to the 

See above, p. 4. 
See Report of the Joint  Relief Commission of the International Red Cross, 

1941-1946, Geneva 1948. The value of the relief consignments despatched by 
the Commission between 1941 and 1946 amounted to over 314 million Swiss 
francs, representing over 165,000 tons of goods. 

See Rapport de la  Commission de gestion pour les secours e n  Gr2ce sous les 
auspices d u  Comit.4 international de la Croix-Rouge, Athens 1949. 
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account given by the International Committee of the Red Cross in 
its report1. I t  will be seen that in all directions, the International 
Committee, making use of its right of initiative, did everything in its 
power to help civilians. 

When the present Convention was drawn up in 1949 its provisions 
were very largely drafted in the light of the work done by the Inter- 
national Committee. Many of the clauses were based on the Commit- 
tee's experience, and its main activities in behalf of civilians are the 
subject of express provision in the new Convention. The authors 
of the Convention felt it necessary, however, to allow for the possibility 
of the International Committee again acting in the future in a wider 
sphere in its work in behalf of civilians. That is the meaning of Article 
10. 

At the Diplomatic Conference little time was spent on discussing 
this provision 2. Nobody disputed the principle involved. On the 
contrary, the draft was extended to include a reference to "any 
other impartial humanitarian organization " after the words " the 
International Committee of the Red Cross ". This was for fear that 
a reference to the International Committee alone might close the door 
to other organizations capable of contributing to the protection of 
war victims. There was ample justification for such fears, and the 
Article, with the above addition, was accordingly adopted in plenary 
session without discussion or opposition. 

Inrthe 1929 Prisoners of War Convention the right of initiative of 
the International Committee was only mentioned in connection with 
certain specific activities-the setting up of the Central Prisoners of 
War Agency and arranging for the visiting of camps. Its insertion 
among the general Articles of all four Conventions of 1949, and the 
wording adopted, give i t  much greater scope. They mean that none 
of the provisions of these Conventions exclude humanitarian activities 
on the part of the International Committee of the Red Cross or another 
similar organization. That is of importance in the case of the present 
Convention, which mentions the International Committee of the Red 

Report of the International Committee of the Red Cross on its activities 
during the Second World W a r  (September 1939-June 30, 1947), in three volumes, 
Geneva 1948. Vol. I-General Activities, 736 pages ; Vol. 11-The Central 
Agency for Prisoners of War, 320 pages ;Vol. 111-Relief Activities, 539 pages. 

a See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
pp. 20-21, 29, 60, I l l  and 346. 
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Cross seventeen times in all1. The Central Prisoners of War Agency, 
which under Article 140 can be set up on the proposal of the Inter- 
national Committee, is also mentioned on several occasions. 

In theory, all humanitarian activities are covered, not only those 
for which express provision is made. They are covered subject to 
certain conditions with regard to the character of the organization 
undertaking them, the nature and objects of the activities concerned 
and, lastly, the will of the Parties to the conflict. 

In order that the International Committee's position should be 
quite clear, it should be noted in conclusion that the provisions which 
refer to the Committee do not lay any legal obligation on it ; they 
merely authorize it to act if it  wishes to do so, or request it to intervene; 
it is nevertheless undoubtedly under a moral obligation to intervene 
whenever its help is needed. 

1. Approved organizations 

The humanitarian activities authorized are to be undertaken by 
the International Committee of the Red Cross or by any other impartial 
humanitarian organization. The International Committee is mentioned 
in two capacities-first on its own account, because of its special 
character and its earlier activities, which it is asked to renew should 
occasion arise, and which it is desired to facilitate ; and secondly, as 
an example of what is meant by "impartial humanitarian organiza- 
tion ". I t  must be remembered that the International Committee of , 
the Red Cross is today, as it was when it was founded, simply a private 
association with its headquarters at  Geneva, composed solely of Swiss 
citizens recruited by co-option. It is therefore neutral by definition 
and is independent of any government and of any political party. 
Being the founder body of the Red Cross and the promoter of all the 
Geneva Conventions since 1864, it is by tradition and organization 
better qualified than any other body to,help effectively in safeguarding 
the principles expressed in the Conventions. 

The organization must be humanitarian ; in other words it must 
be concerned with the condition of man, considered solely as a human 
being, regardless of his value as a military, political, professional 
or other unit. It must also be imfiartial. Article 10 does not require 
it to be international. As the United States delegate a t  the Conference 
remarked, it would have been regrettable if welfare organizations 
of a non-international character had been prevented from carrying 

Articles 3, 11, 12, 14, 30, 59, 61, 76, 96, 102, 104, 108, 109, 111, 140, 

142 and 143. 
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out their activities in time of war l. The International Committee 
of the Red Cross is not itself international so far as its membership 
is concerned. I t  is international in its activities, however, as its 
name shows. Furthermore, the Convention does not require the 
organization to be neutral. 

2. Activities authorized 

It is not enough for the organization which offers its services to be 
humanitarian and impartial. Its activities, too, are subject to certain 
conditions. They must be purely humanitarian in character ; that is 
to say they must be concerned with human beings as such, and must 
not be affected by any political or military consideration. The whole 
Convention is designed to make it easier to put into practice the 
general principle contained in Article 27. Consequently, any subsidiary 
activity which helps to achieve this, and only this, is not only authorized 
but desirable under Article 10. Such activities may take the form of : 
1. 	representations, interventions, suggestions and practical measures 

affecting the protection accorded under the Convention ; 
2. 	 the sending and distribution of relief (foodstuffs, clothing and 

medicaments), in short, anything which can contribute to the 
humane treatment provided for under Article 27 ; 

3. 	 the sending of medical and other staff. 
I t  follows from the wording that these activities must also be 

impartial. I t  should be noted in this connection that impartiality 
does not necessarily mean mathematical equality. The degree and 
urgency of the need should, for example, be taken into consideration 
when distributing relief. 

During the Second World War the action of the International 
Committee of the Red Cross itself, although impartial, was in actual 
fact often unequal. In  certain countries it could, for instance, visit a 
particular category of civilians, while in others it was forbidden 
access to the self-same category. I ts  impartiality lay in the fact that 
it had offered its services equally to all the belligerent Powers. I ts  
action in the relief field was also at  times unequal. The reason in this 
case was that the International Committee was not the donor, but 
merely an intermediary. I ts  services as an intermediary were, however, 
offered to everyone equally. Moreover, whenever it noticed that a 
particular class of victims was especially short of its essential require- 
ments, it  tried, often with success, to obtain the necessary relief. 

See Final Record of the Diplomatic Conference of Geneva of f949, Vol. 11-B, 
p. 60. 
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Humanitarian activities are not necessarily concerned directly 
with the provision of protection or relief. They may be of any kind 
and carried out in any manner, even indirect, compatible with the 
sovereignty and security of the State in question. 

All these humanitarian activities are subject to one final condition 
-the consent of the Parties to the conflict. This condition is obviously 
harsh but it might almost be said to be self-evident. A belligerent 
Power can obviously not be obliged to tolerate in its territory activities 
of any kind by any foreign organization. That would be out of the 
question. The Powers do not have to give a reason for their refusals. 
The decision is entirely theirs, but since they are pledged to apply the 
Convention, they alone must bear the responsibility if they refuse help 
in carrying out their engagements. 

The " Parties concerned " must be taken to mean those upon which 
the possibility of carrying out the action contemplated depends. 
For example, when consignments of relief are forwarded, it is necessary 
to obtain the consent not only of the State to which they are being 
sent, but also of the State from which they come, of the countries 
through which they pass in transit and, if they have to pass through a 
blockade, of the Powers which control the blockade. 

3. Scope of the Article 

There are one hundred and fifty-nine Articles in the Convention 
which we are studying and i t  might have been thought that they 
would provide a solution, based on the experience gained in previous 
conflicts, for any situation which could arise. No one, however, can 
foresee what a future war will be like, under what conditions it will be 
waged and to what needs it will give rise. I t  is therefore right to leave 
a door open for any initiative or activity, however unforeseeable 
today, which may be of real assistance in protecting civilians. I t  
must be pointed out that although the 1949 Civilians Convention con- 
tains detailed rules concerning the treatment of civilians who are in 
enemy hands, it deals only in a very summary fashion with the lot of 
the population as a whole in the territories of the Parties to the conflict. 
The only provision it makes for the protection of the civilian popula- 
tion from the actual dangers of war is the possible establishment of 
hospital and safety zones. Since 1950 the International Committee 
has been devoting particular attention to the question of what can 
be done to prevent the civilian population suffering the horror of 
bombardments and the use of weapons which cause completely 
indiscriminate destruction over a wide area. 
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Article 10 is also of considerable value from the legal point of 
view. Faced with the barbarous realities of war, the law remains 
realistic and humane. It keeps in mind the object of the Convention- 
namely human life, and peace between man and man--conscious 
that it is only a means (ridiculously weak compared with the forces 
of war) of attaining this object. Therefore, when everything had 
been settled by legal means-ordinary and extraordinary-by assign-
ing, rights and duties, by obligations laid upon the belligerents and 
by the mission of the Protecting Powers, a corner was still found 
for something which no legal text can prescribe, but which is never- 
theless one of the most effective means of combating war-namely 
charity, or in other words the spirit of peace. 

That is where Article 10 is, finally, of immense symbolic value. 
Through it the Conventions-all four Geneva Conventions of 1949- 
are linked to their true origin : Henry Dunant's action on the field 
of battle. Article 10 is more than a tribute to Henry Dunant. I t  is an 
invitation to all men of good will to continue his work. 

ARTICLE 11. - SUBSTITUTES FOR PROTECTING POWERS ' 

T h e  High Contracting Parties m a y  at a n y  t ime agree to entrust to a n  
international organization which ooers all guarantees of impartiality 
and eficacy the duties incumbent o n  the Protecting Powers by virtue of 
the present Convention. 

W h e n  protected persons do not benefit or cease to benefit, no  matter 
for what reason, by the activities of a Protecting Power or of a n  organiza- 
t ion provided for in the first #aragra#h above, the Detaining Power shall 
request a neutral State, or such a n  organization, to undertake the func- 
tions performed under the present Convention by a Protecting Power 
designated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power 
shall request or shall accept, subject to the provisions of this Article, the 
o8er of the services of a huma~itarian organization., such as  the Inter- 
national Committee of the Red Cross, to assume the humanitarian func- 
tions performed by Protecting Powers under the Present Convention. 

A n y  nezctral Power or a n y  organization invited by the Power con-
cerned or ooering itself for these purposes, shall be required to act with 

Article common to a11 four Conventions. Cf. First, Second and Third 
Conventions, Article 10. 
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a sense of responsibility towards the Party to the conflict on  which persons 
protected by the pesent  Convention depend, and shall be required to 
furnish suficient assurances that it i s  in a position to undertake the 
afipropriate functions and to discharge them impartially. 

N o  derogation from the preceding provisions shall be made by special 
agreements between Powers one of which i s  restricted, even temporarily, 
in its  freedom to negotiate with the other Power or its allies by reason of 
military events, more particularly where the whole, or a substantial part, 
of the territory of the said Power i s  occzfipied. 

Whenever in the present Convention mention i s  made of a Protecting 
Power, such mention also applies to substitute organizations in the sense 
of the #resent Article. 

T h e  +revisions of this Article shall extend and be adapted to cases of  
nationals of a neutral State who are in occupied territory or who fin2 
themselves in the territory of a belligerent State in which the State of 
which they are nationals has not normal diplomatic representation. 

This Article supplements Article 9, and reference should be made 
to the commentary on that Article. 

Protecting Powers are not, it must be repeated, a creation of the 
Geneva Conventions. They are an institution--or more precisley a 
practice only-of international law, much older than the Conventions. 
The appointment of a Protecting Power is a private matter between 
the Power of Origin, which appoints, the Protecting Power, which is 
appointed, and the State of Residence, in which the functions of the 
Protecting Power are to be exercised. The 1949 Conventions do not 
enter into the matter. All they do is to designate the Protecting 
Power-in this case a private agent-as the third party entitled to 
be entrusted, not by the Power of Origin alone, but this time by all 
the High Contracting Parties, with a higher mission, that of parti- 
cipating in the application of the Conventions and supervising their 
observance. 

The exercise of the Protecting Power's functions accordingly pre- 
supposes the juridical existence and capacity to act of the three 
parties to the contract. In the event of one of the parties ceasing to 
exist, or merely ceasing to be recognized by one of the other two, or 
again, in the event of its losing its capacity to act, the Protecting 
Power's mandate automatically comes to an end. 

This occurred on numerous occasions in the Second World War. 
When the Protecting Power itself ceased to function, the gap could 
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be filled by the Power of Origin appointing another neutral State 
to take its place. Thus, towards the end of the war, Switzerland and 
Sweden between them were acting as Protecting Powers for practi- 
cally all the belligerent States. But when it was one of the two belli- 
gerents whose legal or actual existence, or capacity to act, ceased, 
millions of men and women in the power of the enemy were left at  
his mercy for better or for worse. 

The International Committee of the Red Cross could not allow its 
interest in the victims of war to be overridden by juridical considera- 
tions. Juridical considerations are a matter for Governments. In 
the eyes of the International Committee on the other hand the victims 
of war are always human beings in distress, whether the country to 
which they belong is, or is not, recognized by its opponent. The care 
their often difficult situation calls for does not depend on the entry 
into force or the lapsing of a Convention. 

The International Committee accordingly set itself, with varying, 
and generally limited, success to make its traditional humanitarian 
assistance available to prisoners of war whose right to protection 
under the 1929 Convention was in dispute1. I t  did more. In certain 
cases, where there was no Protecting Power, the Committee was able, 
either on its own initiative or at  the request of one of the parties, to 
engage in certain activities normally reserved to the Protecting 
Power2. On several occasions, for example, it visited civilian internees 
to whom the Protecting Power had not had access for one reason or 
another. 

The International Committee of the Red Cross took all these 
points into consideration when it undertook the study of the existing 
Conventions with a view to revising them, and the drafting of a new 
one. After considering various solutions and consulting the Confer- 
ence of Government Experts of 1947s, the Committee drafted an 
Article, common to all four Conventions, which was approved by the 
Stockholm Conference and taken as the basic text of the Diplomatic 
Conference of 1949. I t  ran as follows : 

The Contracting Parties may, at all times, agree to entrust to a body 
which offers all guarantees of impartiality and efficacy the duties incumbent 
on the Protecting Powers by virtue of the present Convention. 

See Report of the International Committee of the Red Cross on its activities 
during the Second World W a r  (September 1, 1939-June 30, 1947), Vol. I, 
Part 111, Chapter XIII, p. 515 ff. 

Ibid., Vol. I, Part 111, Chapter VII, pp. 352 ff. 
See Report on the Work of the Conference of Government Experts for the 

Study of the Conventions for the Protection of W a r  Victims (Geneva, April 1426, 
1947). Geneva, 1947, pp. 263-298. 
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Furthermore, if persons protected by the present Convention do not 
benefit or cease to benefit, by the activities of a Protecting Power, or of the 
said body, the Party to the conflict in ,whose hands they may be shall be 
under the obligation to make up for this'lack of protection by inviting either 
a neutral State, or an impartial humanitarian body, such as the International 
Committee of the Red Cross, to assume in their behalf the duties devolving 
by virtue of the present Convention on the Protecting Powers. 

Whenever the Protecting Power is named in the present Convention, 
such reference also designates the bodies replacing it in the sense of the 
present Article. 

This text was the subject of difficult, and frequently confused, 
discussions. To the principle there was little opposition ; but the 
wording gave rise to numerous amendments1. 

Some delegations felt that the second paragraph was not suffi- 
ciently precise. They wished to draw a distinction between the 
different cases in which a substitute was to be found for a Protecting 
Power. A neutral State and a humanitarian organization could not, 
they argued, be placed on the same footing as substitutes. 

The International Committee of the Red Cross stated that i t  was 
willing, where there was no Protecting Power, to take its place, so far 
as possible, in carrying out the kumanitarian tasks devolving upon 
Protecting Powers under the Convention, but that the independence 
which must characterize its action would not permit of its acting as the 
agent of a particular Power. Moreover, although most of the duties fal- 
ling on a Protecting Power under the Geneva Conventions are of a huma- 
nitarian nature, there were other duties, outside the Conventions, of an 
administrative or even a political character, which i t  could not carry out. 

The trend of the discussion was now towards the idea of distin- 
guishing between substitutes proper for Protecting Powers and the 
humanitarian organizations to whose services recourse must be had, if 
there were no substitute available. 

Other delegations were afraid that the substitute, being appointed 
by the Detaining Power, would not have the requisite independence, 
or would lose sight of the interests of the Power of Origin. Others 
again were apprehensive of an Occupying Power evading the provi- 
sions of the Article by the conclusion of a special agreement with the 
Government of the occupied country, where that Government was 
dominated, and perhaps even set up, by the occupant. 

Another view, first expressed by the Conference of Government 
Experts in connection with the new Civilians Convention, was put 

See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
passim (on Article 8/9/9/9 of the Stockholm Draft). 
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forward on several occasions by the French Delegation. I t  was to the 
effect that, in the event of a general war in which there were no 
neutral States left, the provisions of the Article would remain inoper- 
ative unless some special organization were set up in peacetime. 

These various views were embodied in three main amendments or 
proposals, as follows : 

1. 	 An elaborate amendment submitted by the United Kingdom, 
which proposed splitting up the second paragraph of the Stockholm 
Draft into three separate parts, dealing in turn with three possible 
ways (conceived as successive, and not alternative possibilities) of 
replacing the Protecting Power1. 

2. 	 A French proposal to insert in all four Conventions the provision 
adopted at Stockholm for prisoners of war only. The object of the 
amendment was to prevent the conclusion of special agreements 
between the Occupying Power and the adverse Government, since 
the latter's liberty of action would be restricted. 

3. 	 Another French proposal for a new Article setting up a " High 
International Committee ", consisting of thirty persons of estab- 
lished impartiality, and capable of replacing a Protecting Power. 

The United Kingdom amendment was discussed line by line. Parts 
of it were adopted ; others were rejected. It was then redrafted, and 
led ultimately to the division of the second paragraph of the Stockholm 
text into two distinct parts, which became paragraphs 2 and 3 of the 
Article in its final form. The United Kingdom amendment also led to 
the adoption of the new paragraph 4. 

The first French proposal, which was adopted, resulted in the 
insertion, in all four Conventions, of paragraph 5, which was originally 
meant to figure only in the Third (Prisoners of War) Convention. The 
second French proposal was accepted by some ; but others pointed 
out the various practical difficulties which it would involve. I t  was 
accordingly put in the form of a simple recommendation, and as such 
adopted as Resolution 22. 

Finally paragraphs 1, 5 and 6 were approved unanimously in the 
Joint Committee, while paragraphs 2, 3 and 4, and the Article as a 
whole were approved only by a majority. At the plenary meeting of 
the Conference the Article was finally adopted by 30 votes to 8. 
Opposition, which was persistent and recurred a t  every stage of the 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, 
pp. 65-66. 

See p. 651. See also Final Record of the Diplomatic Conference of Geneva 
of 1949, Vol. 11-B, Article 7A, especially pages 27, 130 and 487. 



104 ARTICLE 11 

discussion, was confirmed by reservations at  the time of signature l. 
I t  was directed above all against paragraphs 2 and 3. Numerous 
delegations were unwilling to allow a Detaining-that is to say, an 
enemy-Power to appoint a substitute of its own choice without the 
agreement of the Power of Origin. I t  may have been due to the con- 
fused nature of the discussions, or to the defects unavoidable in the 
translation of oral discussions, that this view was put forward, founded, 
as it is, on a misunderstanding of the scope of paragraphs 2 and 3. The 
opponents of the text based their contentions on the idea that if the 
Protecting Power chosen by the Power of Origin ceased to function, it 
would follow automatically that the adverse Power would alone be 
qualified to find it a successor2. 

I t  is true that, in the enumeration of the successive cases of 
absence of protection, one case appears to be omitted, i.e. that if one 
Protecting Power ceased t~ function, the Power of Origin would 
appoint another in its place. That was a provision, however, which it 
was not for the Conference to make. I t  was not for the Conference to 
create or to regulate the system of Protecting Powers, which is gov- 
erned by international usage. All that it was called upon to do was to 
determine the particular duties of co-operation and supervision to be 
assigned to the Protecting Power and, in the event of the absence of any 
Protecting Power, to decide to whom, and in what manner, its duties 
should be transferred. 

By the mere fact of choosing a Protecting Power, in accordance 
with international usage, a belligerent State appoints that Power to 
carry out the duties laid down in Article 9 and the activities arising 
thereunder. 

The first paragraph of Article 11gives the High Contracting Parties 
the option of entrusting this high mission to a special organization. 

Ten delegations made reservations on this point when signing the 
Convention. Nine of the ten countries they represented have so far ratified 
the Geneva Convention, and confirmed their reservations, the wording of which 
is identical in each case. The Czechoslovak reservation reads as follows :-

" The Government of the Czechoslovak Republic will not consider as legal 
a request by the Detaining Power that a neutral State or an international 
organization or a humanitarian organization should undertake the functions 
periormed under the present Convention by the Protecting Powers, on behalf 
of the protected persons, unless the Government whose nationals they are has 
given its consent. " 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, 
especially p. 351. 
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The provision relates only to the duties envisaged by the Conven- 
tion. I t  does not in any way affect the right of the Power of Origin to 
appoint an ordinary Protecting Power ;nor does it affect the normal 
duties of a Protecting Power, such as safeguarding the diplomatic, 
commercial and financial interests of the Power of Origin in enemy 
territory, or the protection of individuals and their property over and 
above the protection provided by the Conventions. All that remains 
a private matter between the parties concerned. 

Accordingly a belligerent Power may very well appoint simultane- 
ously : 

(a) 	a neutral State as ordinary Protecting Power, to do the usual work 
of a Protecting Power, other than those duties for which the 
Convention provides ; 

(b) 	 (by agreement with the enemy) an organization as described in 
paragraph 1, to perform the duties for which the Convention 
provides. 

The belligerent cannot appoint any organization he pleases. Two 
conditions must be fulfilled : there must be agreement between both 
parties as to the appointment ; and the organization appointed must 
offer every guarantee of impartiality and eficacy. 

What is meant by "impartiality" has been already shown1, but 
it is difficult to define here the conditions for " efficacy ", since they 
will depend on the nature, extent and degree of localization of the 
conflict. The guarantees of efficacy are to be sought mainly in the 
financial and material resources which the organization has at  its 
command, and, even more perhaps, in its resources in qualified staff. 
Its independence in relation to the Parties to the conflict, the authority 
it has in the international world, enabling its representatives to deal 
with the Powers on a footing of equality, and finally its accumulated 
experience-all these are factors calculated to weigh heavily in 
deciding the parties to agree to its appointment. For in the case con- 
sidered in paragraph 1, the special organization can only be appointed 
by agreement ; failing such agreement the duties for which the Con- 
vention provides fall automatically to the Protecting Power. 

Paragraph 1 is applicable at any  time. There are three main 
possibilities : 

(a) 	In peacetime the High Contracting Parties may conclude an 
ad hoc agreement by which the role assigned by the Convention 
to the Protecting Powers is to be entrusted, in the event of armed 

See above, p. 97. 
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conflict, to a special organization designated by name. In such 
a case, as soon as a conflict breaks out between two or more of the 
High Contracting Parties, the organization in question will be 
invested with the functions arising out of Article 9. The Protect- 
ing Powers appointed by the Parties to the conflict will be @so 
facto freed of responsibility for performing these functions. 

Such was the o r i p a l  idea voiced at the Conference of Government 
Experts in 1947. The agreement regarding the appointment of a 
special organization need not, however, be concluded necessarily be- 
tween all the Powers parties to the Convention. I t  may be the act of 
some of them only, in which case the special organization will not be 
invested with the functions arising out of Article 9 except in regard to 
relations between adversaries who are parties to the agreement. In 
all other cases the Protecting Powers will continue to be responsible 
for those. functions. 

( b )  	When hostilities first break out, the Parties to the conflict, in 
appointing their respective Protecting Powers, may agree to have 
recourse to a special organization for the application of the Con- 
vention. An agreement of this kind, making over to the special 
organization the functions provided for in Article 9, eo ips0 
dispenses the Protecting Powers from the exercise of those 
functions, and limits them to the discharge of other duties which 
international usage assigns them. 

(c) 	 In the course of the conflict the opposing Parties may agree for 
some reason-in order, for example, to ease the burden on the 
Protecting Powers-to entrust to a special organization that part 
of the Protecting Powers' functions arising from the provisions of 
the Convention. 

I t  may be noted that in any of these three contingencies the 
Parties to the conflict are free to entrust to the special organization 
(if it agrees) the other duties, independent of the Conventions, 
performed by the Protecting Power. I t  was not for the Convention 
to lay down rules on the subject. I t  is a matter falling within the 
exclusive competence of the Parties concerned. 

The Diplomatic Conference refrained from giving a more precise 
indication, even by analogy, of the organization to which the paragraph 
relates. The organization may be one which is specially created for 
the sole purposes of Article 11, or it may be already in existence. 
If it does already exist, it may be specialized or general, official or 
private, international or national. The essential point is that it 
should be impartial. 
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We here come to the actual appointment of a substitute for the 
Protecting Power. Under what circumstances and at what moment 
does the paragraph become applicable ? 

The text, as we have seen, was strongly opposed, and even led to 
reservations1. I t  was feared that a Detaining Power might appoint 
a substitute of its own choice, contrary to the wishes of the Power of 
Origin which is primarily concerned, by the simple process of inducing 
the Protecting Power appointed by the Power of Origin to relinquish 
its functions. 

These apprehensions were unfounded. In the first place the text 
does not speak of " the activities of the Protecting Power appointed 
at the outset of the conflict " but of " the activities of a Protecting 
Power ". We can only repeat the essential point that the Convention 
does not affect the process of appointment of the Protecting Power, 
which is governed by international usage. The disappearance, 
renunciation or disclaimer of the Protecting Power first chosen by the 
Power of Origin does not in any way deprive the latter of its freedom 
to appoint another neutral State to take the place of the first, or a 
third to take the place of the second, and so on. These successive 
States are not " substitutes " for the first Protecting Power. They 
are Protecting Powers on precisely the same footing as the first 
Protecting Power. So long as there is a Protecting Power of some sort, 
and the contending parties have not taken advantage of the possibility 
offered by paragraph 1, only Article 9 is applicable. The same thing 
is true where the Parties to the conflict have made use of the option 
given in paragraph 1 and the special organization thus appointed 
ceases for some reason to function. Its disappearance does not in any 
way deprive them of the right to appoint, each in its own capacity, 
an ordinary Protecting Power. Better still, the Protecting Powers 
they have appointed to represent them in the ordinary way will in 
such a case automatically become responsible under Article 9 for 
the duties provided for in the Convention. 

These considerations, the actual wording of paragraph 2, and the 
fact that it is the Detaining Power (that is to say, the Power which 
would appear to be least suitable for the purpose) which is made 
responsible for enspring the protection of enemy personnel fallen into 
its hands, all point to the conclusion that paragraph 2 cannot, and 

See above, p. 104. 
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must not, be applied before exhausting all other possibilities of arrang- 
ing for their protection by means of either a Protecting Power or a 
special organization-both of which solutions imply the express 
consent of the Power of Origin. 

In practice this contingency is hardly likely to arise, unless the 
Power of Origin ceases to exist. The Detaining Power could not in 
such a case be blamed for choosing a substitute without the consent, 
or in defiance of the wishes, of the Power of Origin, since the latter 
would not be in a position to conclude a valid agreement or, in fact, 
to express an opinion of any sort. Better a protector appointed by 
the Detaining Power itself than no protector at  all. The same 
argument would hold good if the Power of Origin persistently failed 
or refused to appoint a Protecting Power. 

The Detaining Power is not completely free in the choice of the 
substitute. I t  has to " request a neutral State, or such an organization, 
to undertake . . . " the duties in question. I t  cannot therefore appoint 
an allied Power. The State, if it is to be a State, must be neutral. 
It is, of course, possible for a State to be neutral (that is to say, not 
to be involved in the conflict on either side) and at the same time to 
be bound by a treaty of friendship with the Detaining Power, but 
its very neutrality would leave it a certain minimum of independence 
in relation to the Detaining Power. I t  was hardly possible in the 
Convention to go into further detail. However, a State which, while 
keeping out of the conflict, had previously broken off diplomatic 
relations with the enemies of the Detaining Power would obviously be 
ineligible. 

The text leaves no freedom of choice with regard to the organization 
whose services may be requested. Only one can be meant. The words 
" or such an organization " do not mean any organization which 
offers all guarantees of impartiality and efficacy. They can only refer 
to the organization mentioned in the previous line as being " provided 
for in the first paragraph above ", that is to say, an organization 
appointed by previous agreement between the Contracting Parties, 
and consequently accepted in advance by the Power of Origin. 

The neutral State or organization thus appointed by the Detaining 
Power is not really a Protecting Power. Its appointment is exceptional, 
and is only made in order to apply the Convention. I t  is entitled to 
perform all the duties devolving upon a Protecting Power under 
the Convention, but no others1. 

In the Korean War, the Parties to the conflict, although not bound by 
the Geneva Conventions of 1949, made known their intention of applying 
their principles. No Protecting Power was appointed, however. The system of 
supervision established in 1949 was not tried out, therefore, during that war. 
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This is the final stage, in which no organization has been appointed 
under paragraph 1 and the Power of Origin is unable to appoint a 
Protecting Powe~ while the Detaining Power, although wishing to 
apply paragraph 2, has failed to find a neutral State. There are no 
longer any possible substitutes. I t  is then that, as a last resource, the 
Convention calls upon a humanitarian organization. 

The Convention in this case no longer uses the words " undertake 
the functions performed by a Protecting Power ",but speaks only of 
" humanitarian functions ". The distinction is logical. There is 
no longer any question of a real substitute, and a humanitarian 
organization cannot be expected to fulfil all the functions incumbent 
on a Protecting Power by virtue of the Convention. What it is asked 
to do, in the chaotic conditions that would exist if there were no 
longer any neutral State, is to undertake at least those activities 
which bring directly and immediately to the persons protected by 
the Conventions the care which their condition demands. This 
distinction has, moreover, the advantage of showing that the humani- 
tarian organization referred to in paragraph 3, unlike a Protecting 
Power or its substitute, does not act, as it were, as an agent or official, 
but rather as a voluntary helper. This is of great importance-to 
the International Committee of the Red Cross at  any rate-in that 
it safeguards the independence of that organization which is an 
essential condition for its humanitarian work. 

The Detaining Power must request the intervention oi a human- 
itarian organization. Moreover, should such an organization anticipate 
the Detaining Power's request by spontaneously offering its services, 
the Detaining Power mast accept them. 

The obligation to ask for such services is unconditional. Conse-
quently, a Detaining Power which was justified in declining the offer 
of services of a particular humanitarian organization, would not 
thereby be relieved of its obligation, but would have to ask for the 
co-operation of another organization. The same would be true if the 
first organization which it approached, or which offered its services, 
ceased to function for any reason. 

On the other hand, the obligation to accept the offer of services is 
qualified by the condition " subject to the provisions of this Article " ; 
and these provisions can only be those of the paragraphs 3 and 4. 
The Detaining Power cannot therefore decline these offers of service, 
unless it has already applied for, and obtained, the co-operation of 
another qualified humanitarian organization, or unless the organization 
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making the offer fails to furnish " sufficient assurances " as required 
by paragraph 4. 

The Detaining Power is naturally always free to request, and accept, 
the simultaneous services of several humanitarian organizations. 

No indication is given either in paragraph 2 or in paragraph 3 of 
the time limit for appointing the different substitutes for the Protect- 
ing Power. Two possible situations can be envisaged ; the first would 
occur if the contending parties did not appoint a Protecting Power or 
could not reach agreement on the appointment. This is the case 
referred to by the words " When protected persons do not benefit ... " 
Such a situation could not be allowed to continue for very long and it 
seems clear that a substitute should be appointed within a period of 
one month at the most. 

The second possibility is that of a Protecting Power ceasing its 
activities for some reason without another Protecting Power being 
appointed. That is the contingency referred to in the words "or 
cease to benefit ". The difficulty of finding a substitute may be greater 
in such cases, but it is felt that the time-limit should not exceed from 
six weeks to two months. 

The Protecting Power is primarily the agent of the Power of 
Origin, whose interests it safeguards vis-a-vis the adverse Power. 
The Convention imposes on it in this capacity humanitarian duties, 
which it asks the Protecting Power to perform as impartially as possible, 
but this requirement does not divest the Protecting Power of its 
primary character as representative of the Power of Origin. In the 
absence of a Protecting Power on the other hand, the substitute 
which takes its place is appointed by the enemy of the Power of 
Origin. This led to fears being expressed in the course of the discus- 
sions at the Diplomatic Conference that the Detaining Power might 
tend to appoint a neutral State or an organization devoted to its 
(the Detaining Power's) cause. Hence the desire to bring home to the 
substitute that although it has been chosen by the Detaining Power, 
the procedure is exceptional and adopted only for want of a better 
alternative ; the substitute does not thereby become the agent of 
the Detaining Power, and is expected by all the Contracting Parties 
to co-operate loyally in the application of the Convention in relation 
to the adversaries of the Detaining Power. Was this reminder essen- 
tial ? I t  would have no effect on a substitute of deliberate bad faith ; 
but there may be risk of an honest substitute regarding it as an offen- 
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sive suspicion. Our own feeling is rather that the paragraph is not so 
much an admonition to the substitute as a weapon to enable it to 
insist on the Detaining Power granting the means and independence 
necessary for the performance of its duties with the impartiality 
required by the Convention. 

I t  must be admitted, however, that to a large extent this clause 
meets the fears expressed by the authors of the reservation referred 
to above. A neutral Power or humanitarian organization which is 
invited by a belligerent Power to discharge the functions of a Protect- 
ing Power, should make sure, whenever possible, that the Power of 
Origin has no objection to its appointment. I t  is of course true, as 
has been seen above1, that in most cases a substitute will only be 
appointed when the Power of Origin is not in a position, or no longer 
in a position, to express any opinion or to appoint a Protecting Power. 
The appointment of a Protecting Power might, however, meet with 
other obstacles. This would occur, for example, if the Detaining 
Power did not recognize the legitimacy of the Government of the 

, adverse Party. In such cases, the neutral Powers or organizations 
invited should consult the authorities representing the interests of 
the persons to be protected, even if their consultations were only 
unofficial. 

As foc the " sufficient assurances " stipulated, reference should 
be made to what was said concerning paragraph 1. The matter is 
one on which the Detaining Power will in practice be the sole judge, 
and, as such, it alone will bear the responsibility for unsatisfactory 
application of the Convention due to incapacity or lack of impartiality 
on the part of a substitute which it has called upon or accepted in 
place of one better qualified. 

This paragraph, which was added to the draft proposals of the 
International Committee of the Red Cross by the Stockholm Confer- 
ence, but only in the case of the Third Convention, was inserted in 
all four Conventions by the Diplomatic Conference. Its purpose is to 
ensure neutral and impartial scrutiny in all circumstances, including 
cases where one Party to the conflict has become subject to the 
domination of the other. An Occupying Power, temporarily or finally 
victorious, will not in future be able to evade the provisions of Article 
11 by reaching an agreement with a Government of the enemy State 

See above, p. 107. 
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which has fallen under its influence, or which i t  has actually set up, 
to establish a system in which a special substitute, at its beck and call, 
would in actual fact place the protected persons at its mercy, rendering 
any sort of supervision illusory. So long as a Detaining Power has 
protected persons in its charge, no plea of an arrangement with the 
enemy can be valid. It is bound either to continue to accept the 
intervention of the Protecting Power or, if there is no longer a Protect- 
ing Power, to provide a substitute in accordance with the provisions 
of Article 11. 

Paragra$h 6 explains itself and calls for no comment. 

The nationals of neutral countries are protected persons if they 
are in an occupied territory, or if they are in the territory of a Party to 
the conflict and do not enjoy the advantages of normal diplomatic 
representation. In  occupied territories the role of a Protecting Power 
will be assumed, so far as they are concerned, by their diplomatic 
representatives. When a neutral Power has no normal diplomatic 
representatives either in an occupied territory or in the territory of 
one of the Parties to the conflict, it may utilize the services of a 
Protecting Power for the protection of its nationals. If, for any 
reason, no Protecting Power is appointed, the provisions of Article 11 
should be applied by analogy. 

I t  would be idle to deny that Article 11 is not all it might be. In 
spite of an obvious effort to carry matters to their logical conclusion, 
the Article remains incomplete and confused. I t  could hardly be 
otherwise in view of the difficulty of the subject-matter and the 
confused nature of the situations with which it deals. Its provisions 
may, perhaps, admit of different interpretations, but rather than go 
into them here, it would be preferable to consider the positive side 
of the Article. 

Like the two Articles which precede it, Article 11 supplements 
and reinforces Article 1. The Convention is to be respected in all 
circuw~stances. That requirement is so imperative that the absolute 
undertaking of the Parties to the conflict is not enough. Independent, 
impartial and effective supervision from outside is also necessary ; 
and .where that is impossible, one last opening is provided. 
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The one thing that matters, the one thing that counts, is the 
principle set forth in Article 27, the Article on which all the other 
provisions of the Convention depend. Such is its significance that even 
war, which is the raison d'dtre of the Convention, cannot prevail 
against it. There may be many interpretations of Article 11 ; but 
only one true one-namely, the one which is best fitted to give practical 
effect to the provisions of Article 27. 

ARTICLE 12. - CONCILIATION PROCEDURE 

In cases where they deem i t  advisable in the interest of potected 
persons, particularly in cases of disagreement between the Parties to the 
conflict as  to the application or interpretation of the +revisions of the 
present Convention, the Protecting Powers shall lend their good ofices 
with a view to settling the disagreement. 

For this purpose, each of the Protecting Powers m a y ,  either at the 
imi ta t ion  of one Party or on  i ts  own initiative, popose  to the Parties 
to the conflict a meeting of their representatives, and in particzclar of the 
authorities responsible for the protected persons, fiossibly on  neutral 
territory suitably chosen. T h e  Parties to the conflict shall be bbund to 
give effect to the proposaZs made to them for this purpose. T h e  Protecting 
Powers m a y ,  if necessary, propose for approval by the Parties to the 
conflict a person belonging to a neutral Power, or delegated by the Inter- 
national Committee of the Red Cross, who shall be invited to take $art 
in such a meeting. 

This provision already existed in a slightly different form in 
Article 83, paragraph 3, and Article 87 of the 1929 Convention relative 
to the treatment of prisoners of war. The International Committee 
proposed that the two passages should be combined to form a single 
Article to be placed among the general provisions a t  the beginning 
of the Convention. This proposal, together with a suggestion that it 
should be inserted in all four Conventions, was adopted. 

The Article was adopted almost without change by the Diplo- 
matic, Conference, which did not discuss it at  any great length. I t  
was submitted with others to the Committee for the study of Articles 
common to all four Conventions. The Joint Committee, as it was 
called, referred the Article to its Special Committee, which appointed 

Article common to  all four Conventions. Cf. First, Second and Third 
Conventions, Article 11. 
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a Working Party to consider all the provisions concerning the settle- 
ment of disputes which might arise in the application of the Conven- 
tions. The Working Party's proposal to insert this Article in all four 
Geneva Conventions was approved in turn by the Joint Committee 
and the Plenary Assembly. 

Such alterations as were made were in general intended to facilitate 
the activities and extend the competence of the Protecting Powers 
in this domain. 

I t  is no longer only in cases of disagreement between the Parties 
to the conflict with regard to the application of the Convention (as in 
the 1929 Convention) that the Protecting Powers are to lend their 
good offices ;they are to do so in all cases where they deem it advisable 
in the interest of protected persons. Furthermore, it is explicitly laid 
down-and this is new-that the Protecting Powers are to act in this 
way when there is disagreement with regard to the interpretation of 
the provisions of the Convention. 

The only indication which the Convention contains of the form 
which such good offices will take, is the provision made in paragraph 2 
of this Article for a possible meeting between representatives of the 
Parties to the conflict. There are, however, other methods to which 
the Protecting Powers may have recourse. They will undoubtedly in 
most cases try to achieve a fair compromise reconciling the different 
points of view, and will do all they can to prevent the disagreement 
from becoming acute. . 

I t  may happen that one and the same State is responsible for 
safeguarding the interests of two belligerents vis-d-vis one another, 
or there may be two different Protecting Powers. In the latter case 
they can take aktion either separately or jointly. I t  is in general prefer- 
able for the two Protecting Powers to come to an understanding 
beforehand. 

During the Second World War there were several cases of dis- 
agreement between belligerents concerning the way in which the 
provisions of the 1929 Conventions should be applied. The Protecting 
Powers, however, were inclined more often than not to regard them- 
selves as agents, acting only on the instructions of the Power whose 
interests they safeguarded. The new wording invites them to take a 
more positive attitude. The general tendency of the 1949 Conventions 
is indeed to entrust Protecting Powers with rights and duties consi- 
derably more extensive than those which would devolve upon them 
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as mere agents, and with a certain power of initiative. They thus 
become, as it were, the agents of all the Contracting Parties and act 
in such cases solely as thir own consciences dictate1. The burden on 
countries which agree to act as Protecting Powers will naturally be 
much heavier now than it was under the 1929 Convention. 

This paragraph is a recast of provisions taken from Article 83, 
paragraph 3, and Article 87, paragraph 2, of the 1929 Prisoners of 
War Convention. I t  must be borne in mind, however, that hence- 
forward Protecting Powers have the right to act on their own initia- 
tive, and are no longer dependent, as the 1929 text implied, on the 
initiative being taken by the Party to the conflict whose interests 
they represent. This idea of arranging a meeting of the representatives 
of the Parties to the conflict on neutral territory suitably chosen is 
very largely the result of experience gained during the First World 
War, when such meetings, which were fairly frequent, led to the 
conclusion of special agreements on the treatment of prisoners of war 
and on other problems of a humanitarian nature2. 

On the other hand, no meeting of this kind took place during the 
Second World War, so far as is known to the International Com- 
mittee of the Red Cross. I t  is true-and deplorable-that the parti- 
cularly bitter nature of the struggle made the holding of such meetings 
very difficult, if not impossible. 

I t  cannot be denied that meetings of this kind, if they had been 
held, might have brought civilians considerable benefits, since the 
difficulty of reaching agreement when the parties are not in direct 
contact, and the delays which occur when negotiating under such 
conditions, are well known. There are certainly many points in the 
present Convention which call for improvement. I t  is to be hoped, 
therefore, that the new r81e assigned to the Protecting Powers 
will enable them to arrange meetings between belligerents on a 
strictly humanitarian basis, with a view to improving the lot of war 
victims. 

This extension of their powers is a logical consequence of the general 
mission entrusted to them under Article 9 : " The present Convention shall be 
applied with the co-operation and under the scrutiny of the Protecting Powers ". 

a See Mme FRICK-CRAMER et: Le Cornit6 internafional de la Croix-Rouge 
bs Conventions internationales pour les prisonniers de guerre, Revue internationale 
de la Croix-Rouge, May and July. Les1943; Georges CAHEN-SALVADOR: 
prisonniers de guerre, pp. 100 ff. 
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The other 1929 provisions 'have been little changed. The Parties 
to the conflict are bound to give effect to the proposals for a meeting 
made to them by the Protecting Powers. The Protecting Powers 
may suggest that a neutral person,, possibly one appointed by the 
International Committee of the Red Cross, should be present a t  the 
meeting. It is hoped that these provisions will be applied in practice, 
for they should certainly do a great deal to facilitate the application 
of the Geneva Conventions, and to ensure satisfactory treatment for 
the persons protected by those Conventions. 

During the Diplomatic Conference one delegation was against any 
reference in the Article to disagreements concerning the interpretation 
of the Convention, on the ground that its interpretation was not a 
matter for the Protecting Powers but solely for the Contracting 
Parties. Several delegations pointed out in this connection that there 
was no question of entrusting the interpretation of the Convention 
to the Protecting Powers, but only of allowing them to adjust differ- 
ences arising in regard to its interpretation. 

Legal settlement of disputes. -A word should be said here con- 
cerning a provision whose insertion in the Conventions was proposed 
by several delegations when discussions at the Diplomatic Conference 
began. They maintained that, owing to the evolution of international 
law, it was no longer possible today to draw up a Convention without 
providing for the legal settlement of problems arising out of its appli- 
cation or interpretation. The point was studied by a Working Party 
of the Joint Committee's Special Committee which adopted the text 
of an Article 130 D, to be inserted immediately after the Article 
relating to enquiry procedure (Article 149 in the present Convention). 
The new Article read as follows : 

The High Contracting Parties who have not recognized as compulsory 
@so facto and without special agreement, in relation to any State accepting 
the same obligation, the jurisdiction of the International Court of Justice 
in the circumstances mentioned in Article 36 of the Statute of the Court, 
undertake to recognize the competency of the Court in all matters con- 
cerning the interpretation or application of the present Convention. 

This Article, though immediately subjected to violent criticism, 
was adopted first by the Special Committee and then by the Joint 
Committee itself. Further discussion took place in the Plenary 
Assembly of the Conference, where several delegates stressed the fact 
that such a provision was inconsistent with Article 35 of the Statute 

See FinalRecord of the Diplomatic Conference of Geneva of 1949, Vol.11-A, 
p. 873. 
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of the International Court, which makes the United Nations Security 
Council responsible for laying down the conditions in which the Court 
is open to States not party to its Statute. They considered that it 
was inadvisable for Conventions completely independent of the juridical 
system of the United Nations, to include a provision dealing with the 
competence of one of its bodies. After a lengthy discussion the 
Conference decided to change the proposed Article into a Resolution, 
which was adopted without opposition. I t  reads follows : 

The Conference recommends that, in the case of a dispute relating to 
the interpretation or application of the present Conventions which cannot 
be settled by other means, the High Contracting Parties concerned endeavour 
to agree between themselves to refer such dispute to the International 
Court of Justice. 

The Diplomatic Conference no doubt acted wisely in eschewing a 
blend of two distinct juridical systems. I t  may indeed be desirable 
for a Convention to constitute a whole in itself, and to contain clauses 
laying down the procedure for the legal settlement of disputes ; but 
it is none the less true that the Geneva Conventions, in virtue of their 
purely humanitarian nature, are exceptions to that rule. It is open 
to any and every State, whether or not a member of the United Nations, 
to ratify or accede to them. They strive after universality, irrespective 
of all political and juridical problems. 

Nevertheless, the strong recommendation contained in the Resolu- 
tion undoubtedly carries weight and constitutes a powerful incentive to 
belligerents, in the circumstances indicated, to  appeal to the Hague 
Court. 



PART I1 

GENERAL PROTECTION OF POPULATIONS 

AGAINST CERTAIN CONSEQUENCES OF WAR 


ARTICLE 13. - FIELD O F  APPLICATION O F  PART I1 

The p~ovisions of Part I1 covey the whole of the populations of the 
countries in conflict, without any adverse distinction based, in fiarticular, 
on race, nationality, religion or political opinion, and are intended 
to alleviate the sugerings caused by war. 

1. Object and field of application 

A. Object.-Part I1 is intended to provide the civilian population 
with general protection against certain consequences of war. Part 111 
-the main body of the Convention-is intended to provide civilians 
with certain safeguards against arbitrary action on the part of an 
enemy Power in whose hands they are. Part I1 is much more general 
in intention. Its object is to bind belligerents to observe certain 
restrictions in their conduct of hostilities, by, erecting protective 
barriers to shield certain categories of the population who, by defini- 
tion, take no part in the fighting : children, women, old people, the 
wounded and the sick. To this end Part I1 provides for a whole series 
of practical measures which may limit the destruction caused by 
modem methods of warfare. 

B. Field of afip1ication.-1n former times the need to protect the 
civilian population in wartime was not felt to the same degree as 
since the more recent wars. Military operations nowadays-parti- 
cularly bombing from the air-threaten the whole population. Con-
sequently the provisions in Part I1 are as general and extensive in 
scope as possible : Article 13, independently of the rest of the Con- 
vention, defines the field of application of Part 11, by specifying that 
it covers the whole of the populations of the countries in conflict. 
The provisions in Part I1 therefore apply not only to protected 
persons, i.e. to enemy or other aliens and to neutrals, as defined in 
Article 4 but aIso to the belligerents' own nationals ; it is that which 
makes these provisions exceptional in character : the mere fact of a 



person residing in a territory belonging to or occupied by a party to 
the conflict, is sufficient to make Part I1 of the Convention applicable 
to him. I t  was because of this derogation from the general principles 
of the Convention that it was necessary, in Article 4, to make an 
explicit reservation in regard to the provisions in Part 11. 

During the preliminary discussions and at the Diplomatic Con- 
ference itself, it was suggested that because of its special character, 
Part I1 should be placed after Part 111. The Diplomatic Conference 
considered, however, that the Articles of wider application should 
precede those of less general scope. The original order was therefore 
maintained. 

2. Prohibited distinctions 

The list of certain adverse distinctions, such as those based on 
race, nationality, religion or political opinion, is declaratory but not 
limitative in character. By explicit mention of certain concepts-race 
(a genetic quality), religion (a spiritual concept) and nationality (an 
idea with both physical and spiritual elements)-the Convention aims 
merely at drawing attention to various particularly serious causes of 
discrimination. Other examples could be given-language, for 
example or colour, social class, or financial position-all of which 
might equally give rise to adverse distinctions. 

I t  should be noted that the new Geneva Conventions only prohibit 
adverse distinctions : this is reasonable, since there are legitimate 
distinctions, even distinctions which must be made, such as those, 
in fact, which are based on suffering, distress, or the weakness of the 
protected person. I t  is in this very sphere that the Red Cross acts 
to assist suffering man in his distress. The Conference did not therefore 
prohibit distinctions in treatment, intended to take into account, 
for example, a person's age, state of health or sex. I t  is normal and 
natural to favour children, old people and women ; the Geneva 
Conventions expressly stipulate that women are to be treated with 
all the respect due to their sex. 

ARTICLE 14. - HOSPITAL AND SAFETY ZONES AND LOCALITIES 

In time of #eace, the High Contracting Parties and,  after the outbreak 
of kostzlities, the Parties thereto, m a y  establish in their own territory 
and,  if the needarises, in occ.upied areas, hospital and safety zones and 
localities so organized as  to #rotect from the eeects of war, wounded, 



sick and aged persons, children under fifteen, expectant mothers and 
mothers of children under seven. 

U p o n  the outbreak and during the course of hostilities, the Parties 
concerned m a y  conclt.de agreements on  mutual recognition of the zones 
and localities they have created. They  m a y  for this purpose imfllement 
the firovisions of the Draft Agreement annexed to the present Convention, 
with such amendments as they m a y  consider necessary. 

T h e  Protecting Powers and the International Committee of the 
Red Cross are invited to lend their good ofices in order to facilitate the 
institution and recognition of these hospital and safety zones and localities. 

1. Terminology 

The terminology in normal use should be defined. A distinction 
is made between : 

A. Hospital zones and localities, generally of a permanent character, 
established outside the combat zone in order to shelter military or 
civilian wounded and sick from long-range weapons, especially aerial 
bombardment ; 

B. Safety zones and localities, generally of a permanent character, 
established outside the combat zone in order t,o shelter certain cate- 
gories of the civilian population, which, owing to their weakness, 
require special protection (children, old people, expectant mothers, 
etc.) from long-range weapons, especially aerial bombardment ; 

C .  Hospital and safety zones and localities, which are a combination 
of A and B above ; 

D. Neutralized zones, generally of a temporary character, estab- 
lished in the actual combat zone to protect both combatant and non- 
combatant wounded and sick, as well as all members of the civilian 
population who are in the area and not taking part in the hostilities, 
from military operations in the neighbourhood. 

This is the terminology used in the 1949 Geneva Conventions, 
although they do not contain any formal definition. Locality should 

The expression "hospital towns " has been dropped by the experts 
since 1938. 

The Association internationale des Lieux de Ge$ve, which will be 
referred to later, adopted the terms " Lieux de GenBve (Geneva localities) 
or " zones blanches " (white zones). 



be taken to mean a specific place of limited area, generally containing 
buildings. The term zone is used to describe a relatively large area 
of land and may include one or more localities. 

Article 14 relates to hospital and safety zones and localities in- 
tended for civilian wounded and sick and for certain categories of the 
civilian population. The hospital zones and localities set aside for 
wounded and sick members of the armed forces are dealt with in 
Article 23 of the First Geneva Convention of 1949l. Neutralized zones 
are dealt with in Article 15 of the Convention we are studyinga. 

Although it was necessary to define the meaning of the various 
terms employed, it should be pointed out that In practice, and even in 
theory, the problem of providing places of refuge is capable of solution 
by several combinations of means. The system described in the 
Geneva Conventions provides all the flexibility required in this 
respect. A hospital locality, for instance, could be established which 
sheltered both wounded soldiers and sick civilians. In the same way, a 
safety zone might shelter military or civilian wounded and sick in 
addition to certain categories of the civilian population. 

2. Historical background 

Since hospital and safety zones and localities were first incorpor- 
ated in positive law in 1949, it will be advisable to dwell at some 
length on the origin of the problem and its history4. In 1870, during 
the Franco-Prussian War, Henry Dunant, the founder of the Red 
Cross, suggested that certain towns should be declared neutral and the 
wounded members of the armed forces collected there. That was the 
first time the idea of hospital localities was put forward. The proposal 
was not followed up owing to the rapid development of military 
events. 

During the Paris Commune of 1871, Dunant tried, once more in 
vain, to set up places of refuge for the civilian population in Paris. 
That was the first time the idea of having safety zones arose. 

See commentary on Article 23 in The Geneva Conventions of I2 August 
1949 :I .  Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, Geneva, 1952, pp. 206-216. 

See below, p. 128 ff. 
The common expression " places of refuge " may be used to denote any 

piece of territory so laid out as to afford shelter to certain categories of persons. 
It may therefore cover hospital zones and localities, safety zones and neutralized 
zones. 

This survey is nevertheless very brief. Further details may be obtained 
from the pamphlet entitled Hospital Localities and Safety Zones, published 
by the International Committee of the Red Cross in 1951. 



In 1929, Surgeon-General Georges Saint-Paul drew up a plan for 
setting aside places of refuge to shelter not only the wounded and 
sick of the armed forces, but also sick civilians and certain other 
categories of civilians whose weakness entitles them to be placed on 
the same footing as the sick (children, old people, etc.). In Paris, 
in 1931, General Saint-Paul founded the Association internationale des 
Lie.ux de Gendve (International Association for the Lieux de Gen&ve), 
for the purpose of giving publicity to the plan and encouraging its 
realization l. 

In 1934, a commission of medical and legal experts, meeting in 
Monaco on the recommendation of the International Congress of 
Military Medicine and Pharmacy, drew up a Draft Convention dealing 
with respect for human life in wartime. This document, which is 
known as the Monaco Draft, contained important provisions con- 
cerning hospital localities and safety zones. The Belgian Government 
which had at first contemplated holding a Diplomatic Conference to 
adopt the draft, was later obliged to abandon its intention. The 
Monaco texts were then handed over to the International Committee 
of the Red Cross. 

In 1936, the International Committee of the Red Cross, which had 
also been studying the question, convened a Commission of Experts 
nominated by the National Red Cross Societies and by the Standing 
Committee of the Congresses on Military Medicine and Pharmacy. 
The Commission considered that some progress might be made, a t  
least so far as hospital zones were concerned, but pointed out that the 
assistance of military experts would be essential to carry the work to 
a successful conclusion. The International Committee of the Red 
Cross then drew up a preliminary draft Convention, and proposed 
that a commission of military experts and experts in international law 
should be convened. In spite of repeated representations, the Com- 
mission did not meet until October 1938, on the recommendation of 
the XVIth International Red Cross Conference. 

On the basis of all the documents then existing, the commission 
drew up a Draft Convention (known as the 1938 Draft) for the Creation 
of Hospital Localities and Zones in Wartime. This draft, together 
with a report by the International Committee of the Red Cross, was 
communicated to all States by the Swiss Government. I t  was in- 
tended to serve as a basis for the work of the Diplomatic Conference 
which it was proposed to hold at  the beginning of 1940 to revise and 
extend the Geneva Conventions. The Conference, however, was post- 
poned owing to the outbreak of war. 

The headquarters of the Association is now in Geneva. 



During the Second World War, the International Committee of 
the Red Cross proposed on several occasions that the belligerent 
Powers should conclude agreements for the setting up of hospital 
and safety zones1. The 1938 Draft was to have provided the basis for 
these agreements. I t  would have been extended by analogy to safety 
zones for certain categories of the civilian population. The fact that 
neutralized zones had been successfully established at Madrid, in 1936, 
and at Shanghai, in 1937, was an encouraging precedent. But although 
a number of States sent replies which were favourable in principle, 
none of them acted on these proposals, practical and precise though 
they were. 

Apart from negotiations of a general nature, the International 
Committee of the Red Cross was informed, during that period, of a 
certain number of proposals, more or less private in character, to set 
up hospital or safety zones (e.g. at Siena, Bologna, Imola, Constance, 
Tromso and Shanghai). No official action followed, however, as the 
proposals did not come from belligerent Governments, which con- 
tinued to treat the whole question with great reserve. 

The International Committee took the 1938 Draft relating to 
hospital localities and zones as the basis for the preparatory work it 
undertook in 1945 in connection with the revision and extension of the 
Geneva Conventions, extending it to cover certain categories of civilians. 

The 1947 Conference of Government Experts agreed to the possibil- 
ity of providing in the Geneva Conventions for the establishment of 
places of refuge whose recognition by the enemy would depend upon 
the conclusion of special agreements. 

About the same time, i.e. in 1948, the International Committee of 
the Red Cross had been able to establish and administer places of 
refuge in Jerusalem. This experience encouraged it to propose, for 
inclusion in the Convention, a provision which would enable Powers to 
set up safety zones of a new type. The zones in Jerusalem, like those 
in Madrid and Shanghai, were different from the earlier theoretical 
idea of what such zones should be. In theory, the first tendency had 
been to establish permanent zones behind the front, in order to shelter 
certain categories of the civilian population against long-range 
weapons, especially bomber aircraft. In actual practice, however, it 
was always found necessary to establish temporary places of refuge in 
the actual combat area, in order to provide shelter for the whole of the 
local population, who were in danger as a result of the military opera- 
tions in the vicinity. 

See in particular the Memorandum sent to all the belligerent Governments 
by the International Committee of the Red Cross on March 15, 1944. 



The International Committee of the Red Cross accordingly pre- 
prepared a draft Article providing for the establishment of places of 
refuge of the type just described, open without distinction to the 
wounded and sick and to all non-combatants, and known as " neu-
tralized zones ". 

The various Articles mentioned, together with the Draft Agree- 
ment, were approved, with no change of any importance, by the 
XVIIth International Red Cross Conference, and later by the Diplo- 
matic Conference of 1949. The latter separated the Draft Agreement, 
which had previously been common to the First and Fourth Conven- 
tions, into two distinct documents, one instituting hospital zones for 
wounded and sick members of the armed forces, and the other hospital 
zones for wounded and sick civilians and safety zones for certain 
categories of the population. 

I .  Time of establishment 

A. Date. -Hospital and safety zones and localities may be set up 
either in case of war or in peacetime. They may be actually prepared 
in peacetime, but they are not, as a rule, recognized by the enemy 
until the outbreak of a conflict. The establishment of the zones 
remains a purely unilateral measure and in no way binds the adverse 
Party until such time as it contracts obligations under the special 
agreement referred to in paragraph 2. 

The Convention expressly mentions the fact that the zones may 
be established in time of peace, despite the fact that States are free to 
organize them when they please ; this is to show the importance 
attached to preparatory measures of this sort. The many problems 
connected with the setting up and administration of a refuge zone 
cannot be solved during the first days of a war: when government 
services will be overburdened by numerous other tasks. I t  is, on the 
contrary, desirable that such questions should be studied in detail 
before hostilities break out. 

B. Method. - Both psychological and physical obstacles may 
be encountered to setting up hospital and safety zones and localities 
in peacetime. Among the physical obstacles may be mentioned the 
real difficulty of foreseeing the strategical situation in which a State 
will find itself in case of war ; there is nothing to prevent it, however, 
establishing a number of zones, of which only some will be utilized, 
the choice depending upon events. 



There is no express obligation to set up hospital and safety zones 
and localities, since Article 14 is only optional in character. The 
authors of the Convention wished, however, to draw attention to the 
importance of such zones from a humanitarian point of view, and to 
recommend their adoption in practice. The responsible authorities 
in each country are therefore urged to make every effort to implement 
Article 14. 

For this purpose they may base themselves in peacetime on the 
rules contained in the Draft Agreement annexed to the Convention. 
I t  is, indeed, important that the zones should be established on a 
basis which has already been approved in principle at  the Diplomatic 
Conference: In all probability such zones will be accepted once and 
for all by the adverse Party, whereas it might not recognize zones 
establislled on some other basis. 

The Convention provides that the belligerents may establish zones 
not only in their own territory but also in territory they occupy. 
This provision should be compared with Article 50, paragraph 5, 
which considers the situation from the opposite point of view-that 
is to say in cases where the occupied State has already adopted 
preferential measures, such as the creation of refuge zones for certain 
categories of the civilian population. In such cases the Occupying 
Power should endeavour not to hinder those measures1. 

2. Persons sheltered 

The categories of persons who may find shelter in the zones are as , 

follows : wounded, sick, crippled2 and aged persons, children under 
fifteen, expectant mothers and mothers of children under seven. 

As has already been pointed out, the provisions relating to hospital 
and safety zones in the First and Fourth Geneva Conventions are 
sufficiently flexible to make various combinations possible. There is, 
for instance, no reason why a hospital zone should not combine the 
two types and provide shelter for both soldiers and civilians in need 
of treatment, since once a soldier is wounded or sick, he may be said 
to be no longer a combatant on either side, but simply a suffering, 
inoffensive human being. Safety zones or localities, reserved solely 

See Article 12 of the Draft Agreement annexed to the Convention below, 
p. 639. 

a The English text of the Convention makes no mention of cripples (les 
infirmes), who are however referred to in the French text. Both versions of 
the Convention being equally authentic, crippled or disabled persons must 
clearly be included among those protected under Article 14. -TRANSLATOR. 



for the categories of civilians enumerated in the Convention, may be 
set up independently of hospital zones to which we have just referred. 
Or again,-and this is the most comprehensive combination-zones 
which are at one and the same time hospital and safety zones might 
be set up, to shelter both civilian and military wounded and 
sick, as well as certain categories of the civilian population. This 
is, in fact, the solution which the Article we are discussing makes 
possible. 

These various categories among the civilian population are based 
on a very simple criterion : they are persons who are taking no part 
in the hostilities and whose weakness makes them incapable of con- 
tributing to the war potential of their country; they thus appear 
to be particularly deserving of protection. Experience shows that 
any separation into categories necessarily includes an arbitrary ele- 
ment. Certain definite categories-children under fifteen and mothers 
of children under seven-were nevertheless chosen because the 
Conference considered that they were appropriate, reasonable and 
generally in accord with the requirements of the physical and mental 
development of children. No limit was fixed for " aged persons ". 
Should this expression be taken to mean those over 65, as stipulated 
in the Stockholm Draft ? The Conference refrained from naming a 
definite age, preferring to leave the point to the discretion of Govern- 
ments. 65 seems, however, to be a reasonable age limit. I t  is often 
the age of retirement, and it is also the age at which civilian 
internees have usually been released from internment by belligerent 
Powers. 

The list of beneficiaries as defined in the first paragraph of the 
Article should be extended to include the personnel entrusted with 
the organization, administration and supervision of the zones and 
with the care of the persons therein assembled1. 

I t  will also be necessary to take into consideration members of 
the population who reside pennanently inside the zones and have 
been given the right to stay there2. 

The right of admission to a refuge zone is independent of the race, 
nationality, religion, political beliefs and social status of the persons 
concerned. This follows categorically from the principle of non-
discrimination proclaimed in Article 13. Expectant mothers of enemy 
nationality would thus have the same right to shelter in a refuge zone 
as expectant mothers who are nationals of the State concerned3. 

Draft Agreement, Article 1,  para. 1 ; see p. 627. 

a Draft Agreement, Article 1 ,  para. 2 ; see p. 627. 

a See also Article 38 (5), below, p. 248. 




3. Object 

The object of Article 14 is to protect certain categories of the 
civilian population from the effects of war. 

The general wording of the above formula is intentional. The 
protection is clearly intended to be first and foremost against the 
dangers which may arise from aerial bombardements, long-range 
artillery fire and guided missiles, but dangers resulting from fighting 
close at hand are, of course, also included. 

The Article is, moreover, intended tc  cover the indirect effects of 
war, such as shortage of food, clothing and medical supplies, break- 
down of health services, etc. The concentration of the protected 
persons in an area which has been specially prepared and equipped 
for the purpose, will make it easier to give them the care and treat- 
ment which their condition requires. 

Finally, attention should perhaps be drawn again to the fact that 
the establishment of hospital and safety zones may in no case be 
construed as allowing a reduction in the protection to which not only 
the wounded, sick, disabled and aged persons, etc., but the whole 
civilian population outside such zones, are entitled, under the general 
rules of international law both customary and embodied in treaties 
and conventions. Indeed protection is not accorded under Article 14 
tp the persons listed, but to the hospital and safety zones and localities 
as such. The persons themselves are entitled to protection indepen- 
dently of the refuge zones, which are merely a means of providing such 
protection. 

The zones will not, strictly speaking, have any legal existence, 
or enjoy protection under the Convention, until such time as they 
have been recognized by the adverse Party. . 

This will entail the conclusion of an agreement between the Power 
which has established zones in its territory and the Powers with which 
it is at  war. I t  is only an agreement of this kind, concluded, as a 
general rule, after the outbreak of hostilities, which gives legal form 
to the obligation on States which have accorded recognition to zones 
to respect those zones. 

An agreement recognizing the zones is thus a sine qaa n o n  of their 
legal existence from the international point of view. I t  should contain 
all the provisions, particularly in regard to control procedure, required 
to prevent disputes arising later in regard to its interpretation. 



In order to encourage the establishment of hospital and safety 
zones and to facilitate negotiations, the Diplomatic Conference decided 
to annex to the Convention a Draft Agreement which States could 
bring into force with whatever modifications they considered necessary. 
The Draft Agreement is therefore only in the nature of a suggestion 
or example. Nevertheless, the fact that it was carefully drawn up 
by experts and was adopted by the Plenipotentiaries of 1949, gives 
it definite value. I t  has been seen above how desirable it is that the 
principles contained in it should be used as a basis for the establish- 
ment of any hospital or safety zone1. Comments on the Draft Agree- 
ment are to be found at the end of this volume. 

The establishment and notification of hospital and safety zones, 
the conclusion of the agreement mentioned above, and, above all, the 
arrangements for supervision, all demand the existence in wartime 
of a neutral acting as intermediary between the belligerents. 

In accordance with the general plan adopted in the Geneva 
Conventions, it was natural to think in this connection of the Protecting 
Powers and of the International Committee of the Red Cross, which 
are invited by the Convention itself to lend their good offices in this 
matter. That means that, when they think it advisable, they may 
themselves take the initiative and put forward proposals to Govern- 
ments, without waiting to be asked to do so. 

ARTICLE 15. -NEUTRALIZED ZONES 

Aay Party to the conflict m a y ,  either direct or through a neutral 
State or some humanitarian organization, propose to the adverse Party 
to establish, in the regions where fighting i s  taking place, neutralized 
zones intended to shelter from the e8ects of war the following persons, 
without distinction : 

(a) wounded and sick combatants or non-combatants ; 
(b) civilian persons who take no part in hostilities, and who, while they 

reside in the zones, perform n o  work of a military character. 

Article 7 of the Draft Agreement provides, however for the possibility 
of zones being recognized in time of peace. See below, p. 634. i 



W h e n  the Parties concerned have agreed upon  the geographical 
position, administration, food supply and supervision of the proposed 
neutralized zone, a written agreement shall be concluded and signed by 
the rePresentati~)es of the Parties to the conflict. T h e  agreement shall- fix 
the beginning and the duration of the neutralization of the zone. 

The neutralized zones mentioned in Article 15 are based on the 
same idea as the hospital and safety zones covered by the previous 
Article. They too are intended to protect people taking no part in 
the hostilities or placed hors de combat, from the effects of military 
operations by concentrating them in a given area. It has already been 
pointed out however, that neutralized zones differ from hospital and 
safety zones in that they are established in the actual regions where 
fighting is taking place and are intended to give shelter to both 
civilian and military wounded and sick, as well as all civilian persons 
who take no part in hostilities. Furthermore, they are generally 
set up on a temporary basis to meet the tactical situation at a par- 
ticular moment, whereas hospital and safety zones tend to be more 
permanent in character. 

The historical outline at  the beginning of Article 14 holds good 
for Article 15 too, since neutralized zones are merely one instance of 
what are described generally as places of refuge l. I t  need only be said 
that Article 15is the result of a certain amount of practical experience : 
it will be. remembered that at  the instance of the International 
Committee of the Red Cross a neutralized zone was established in a 
district in Madrid during the Spanish Civil War;  that during the 
conflict in Palestine in 1948, two, and at one time three, neutralized 
zones, directed and administered entirely by the International 
Committee of the Red Cross, were set up in Jerusalem and that, in 
1937, during the Sino-Japanese war, a neutralized zone was also 
established in Shanghai 2. I t  was called the Jacquinot Zone, in honour 
of the man who organized it. 

The experience gained on these occasions, especially in Jerusalem, 
led the Diplomatic Conference to adopt this Article, which reproduced, 
without any change of importance, a draft text submitted by the 
International Committee of the Red Cross. 

See above, p. 122. 
For further details concerning these precedents, see Hospital Localities 

and Safety Zones, published by the International Committee of the Red Cross, 
Geneva, 1952. 



1. Procedure 

The speed with which the tactical situation often changes and 
the urgency of the measures to be taken means that the procedure 
adopted must be practical and simple. There can be no question of 
setting up neutralized zones in peace time ; that is why this provision 
refers only to the Parties to the conflict. 

A proposal to one of the Parties to the conflict that a neutralized 
zone be set up may be direct or indirect. In the first case it comes 
from the other Party to the conflict ; in the second it is made by a 
neutral State ,or by a humanitarian organization. 

A. Direct method. - Recourse will be had to the direct method, 
which in an emergency will be the most suitable, to ensure that those 
in danger as a result of the fighting are given speedy assistance. Since 
arrangements will have to be made in the combat zone itself, it will 
obviously be military authorities, the commanders of forward units, 
for example, who will be in the best position to take the necessary 
protective measures, which will depend on the operations in progress 
and on the terrain. 

Article 15 takes this fact into account when it uses the adverb 
" direct ", letting it be understood that the rules of diplomatic 
procedure need not be applied, but that the military authorities on 
the spot are competent to negotiate. This interpretation of the text 
has some claim to validity, as it appears in the minutes of the dis- 
cussions at  the Diplomatic Conference1. 

B. Indirect method. -The indirect method which may also be 
adopted consists in diplomatic negotiations through a third Party. 
This slower procedure will be adopted when the establishment of a 
neutralized zone can brook a certain delay, and when the size of the 
zones and their organization are likely to raise problems. The interven- 
tion of a third Party may make agreement easier to reach. 

The Convention here mentions a neutral State or a humanitarian 
organization as intermediaries, while in Article 14 dealing with the 
establishment of hospital and safety zones and localities, the reference 
is confined to the Protecting Powers and the International Committee 
of the Red Cross. The term " neutral state " obviously includes the 
Protecting Powers, while the International Committee of the Red 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 817. 



Cross, owing to its experience and independence, is particularly 
qualified among humanitarian organizations to act as intermediary. 
Moreover, any other neutral state or any humanitarian organization, 
such as a National Red Cross Society, could also lend its good offices. 

Although the Convention does not say so in so many words, it 
must be assumed that neutral States and humanitarian organizations 
may intervene not only when invited to do so, but also of their own 
accord, with a view to the establishment of neutralized zones. The 
intermediaries may also assume the role of Contracting Parties by 
concluding separate, but complementary agreements with each of 
the countries concerned. This method has its advantages, especially 
in armed conflicts which are not international in characterl. I t  may 
also be applied successfully in international wars, when circumstances 
so demand. 

2. Those who benefit' 

Reference to the categories of persons who by virtue of this Article 
may take refuge in neutralized zones will show that those zones serve 
at one and the same time as hospital zones for wounded and sick 
combatants and non-combatants and as safety zones for civilians who 
take no part in hostilities and who, while they reside in the zones, 
perform no work of a military character. 

There can be no doubt that the words " wounded and sick, comba- 
tant or non-combatant " mean wounded and sick members of the 
anned forces and civilian wounded and sick. 

So far as civilians are concerned the whole of the population in the 
combat area is authorized to take refuge in the neutralized zones, 
and not only certain categories as envisaged in Article 14 in the case 
of safety zones. This is due to the different purposes of the two types 
of place of refuge2. The persons who take no part in hostilities or are 
no longer taking part in them would be protected temporarily in the 
neutralized zones from dangers arising from fighting close at  hand, 
while the hospital and safety zones give permanent shelter in areas 
away from the front to the weakest categories among the population. 

The two restrictions on access to neutralized zones are self-
explanatory. Civilians taking part in the hostilities are quite naturally 
excluded from the zones, whether they are obeying an order for a 
levy in mass or whether they belong to an organized resistance move- 
ment within the meaning of Article 4 (2) and (6) of the Third Geneva 

Precedents for this can be found in the Spanish Civil War and in the 
' Palestine conflict. 

See above, p. 127. 



Convention. The question of evacuation to a neutralized zone does 
not even arise in the case of such people, who have of their own free 
will relinquished their title to be treated as peaceful civilians and will 
enjoy prisoner-of-war status should they be captured l. They neverthe- 
less retain the right to be sheltered there, should they be wounded or 
fall sick. 

The second condition, that no work of a military character may be 
performed in a zone, is just as easy to understand, for any activity 
which helped current military operations, directly or indirectly, would 
be incompatible with the very idea of neutralized zones. 

The Convention also says that people authorized to take refuge 
in neutralized zones must be taken in without distinction, thus re- 
affirming the absolute prohibition of discrimination, proclaimed in 
Article 13 for the whole of Part 11. 

Care has been taken to mention certain essential points on which 
the Parties concerned must come to an understanding before the 
agreement can be finally concluded-the delimitation, administration, 
food supply, and supervision of the zone, and the beginning and dura- 
tion of its period of neutralization. I t  is of the greatest importance 
that there should be regulations dealing as precisely as possible with 
all these arrangements, which involve many technical details. I t  is 
to be hoped that subsequent disputes which might jeopardize the 
effectiveness of a zone will thus be avoided. 

That too is a reason for the two stipulations in the Convention 
concerning the form of the agreement-that it is to be in writing, and 
signed by representatives of the Parties to the conflict. 

The stipulation that the agreement must be in writing and signed 
must not, however, be regarded as compulsory in all circumstances. 
I t  is merely a general provision which the Parties are recommended 
to observe. In an emergency, therefore, demanding a minimum of 
formalities, the agreement could be concluded verbally-a procedure 
fully admissible in international law. The agreement might even 
conceivably be negotiated and concluded by telegram or by radio, 
especially in cases where it is desired to neutralize a limited area very 
quicklg, and for a short time. 

An important question which is not mentioned in the Convention 
but must be settled in an agreement setting up a neutralized zone, 
is that of marking. The Contracting Parties may adopt a solution 

With the exception, however, of snipers. 



similar to that proposed in the Draft Agreement relating to Hospital 
and Safety Zones and Localities (annexed to the Convention)l, and 
mark the zones with the red cross emblem (when they are reserved 
entirely for the wounded and sick), or with oblique red bands on a 
white ground (when they are also used by able-bodied civilians, as 
will most often be the case). 

ARTICLE 16. -WOUNDED AND SICK: GENERAL PROTECTION 

T h e  wounded and sick, as well as the infirm,and exfiectant mothers, 
shall be the object of particular protection and resfiect. 

A s  far as military considerations allow, each Party to the conflict 
shall facilitate the steps taken to search for the killed and wounded, to 
assist the shipwrecked and other fiersolzs exposed to grave danger, and to 
$rotect them against fiillage and ill-treatment. 

1. General firincifiles 

" Protection and respect " is the time-honoured formula used in 
the First Geneva Convention 2, and appearing in the other three 
Conventions. Its importance and the fact that it also occurs in several 
other places in the Fourth Convention make it desirable to say a 
few words here about its origin. 

The 1864 Convention confined itself to stating the principle in all 
its simplicity, but at the same time in all its strength, without develop- 
ing its meaning in any way: " Wounded or sick combatants, to 
whatever nation they may belong, shall be collected and cared for ". 

At the time of the first revision in 1906 the idea of respect for the 
wounded-implicit until then-was expressly added. At the second 
revision, in 1929, the formula was further extended by speaking of 
protection and humanity. 

The idea of "neutralization ", characteristic in the 1864 text of 
the immunity enjoyed by ambulances, medical personnel and, by 
implication, the wounded themselves, was dropped in 1906. This idea 
certainly made it clear enough that a combatant ceased to be an enemy 

See p. 640. 
a See First Geneva Convention of 1949. Article 12. para. . L 1. which cor- 

responds to this provision. 
a See Articles 18, 20, 21 and 27. 



once he was wounded and therefore unable to fight, and that the 
medical personnel were outside the conact ; but it did not correspond 
to reality, as the term " neutrality " refers in international law to 
people who do not take part in a conflict. In place of this unsuitable 
form of wording, it was thought preferable to substitute the notion 
of respect and protection in all circumstances. The word " respect " 
(resfiecter) means according to the Dictionary of the French Academy, 
" to  spare, not to attack " (6pargner, ne point attaquer), whereas 
"protect" (protCger) means "to come to someone's defence, to give 
help and support ". These words make it unlawful to kill, ill-treat or in 
any way injure an unarmed enemy, while at the same time they 
impose an obligation to come to his aid and give him any care of 
which he stands in need. 

These rules are even more essential when the wounded or sick 
person is a civilian, i.e. a person who, by definition, takes no part in 
the hostilities. 

This leads logically to the provisions concerning the search for 
wounded and sick (Article 16, para. 2.), evacuation (Article 17), the 
protection of civilian hospitals and their staff (Articles 18 to 20), 
medical transport (Articles 21 and 22) and the consignment of medical 
supplies and equipment (Article 23). Articles 38 (2), 56 and 59 in 
Part I11 are also based on them. 

2. Sco$e of the obligation 

The obligation to protect and respect the wounded and sick, the 
infirm and expectant mothers is general and absolute in character. 
I t  applies to all Parties to the conflict, to all members of armed forces, 
combatant or non-combatant, as well as to persons who are placed in 
the same category by Article 4 of the Third Geneva Convention. I t  is 
an obligation which admits of no derogation and applies to wounded 
and sick civilians wherever they may be. 

The authors of the Convention have not defined what is meant 
by a " wounded or sick " civilian nor has there been any attempt to 
determine the degree of severity of a wound or the sickness entitling 
the wounded or sick person to respect. Any definition would neces- 
sarily be restrictive in character and would thereby open the door to 
every kind of misinterpretation and abuse. The meaning of the words 
" wounded and sick " is a matter of common sense and good faith. 

In addition to the wounded and sick the Diplomatic Conference 
mentions the infirm and also expectant mothers, as those persons are 
in a state of weakness which demands special consideration. Their 
being placed on the same footing as the wounded and sick is fully 



justified by the fact that they belong to categories of the population 
which do not take part in hostilities. 

I t  should be emphasized once again in connection with this 
paragraph, that the special respect due to wounded, sick and infirm 
persons and expectant mothers cannot be considered under any 
circumstances or in any manner whatsoever to free the belligerents 
from their obligation to give the civilian population as a whole the 
respect and protection to which they are entitled. The special protec- 
tion given to these special categories is not instead of, but in addition 
to the protection given generally. 

1. Search 

A. Practical measures. -Each Party to the conflict must facilitate 
steps taken to search for and bring in the killed and wounded. That 
is a measure for which the First Geneva Convention has made provision 
since 1864, and experience in two world wars has shown the necessity 
of applying it to the case of civilians who in modem wars may be 
struck down in the same way as members of the armed forces1. 

The provision applies in particular to the actual theatre of opera- 
tions and the most frequent and most important instance is when an 
army is retreating before an enemy offensive. The victorious forces 
must search the terrain without delay for the wounded and for the dead. 
They must all be brought to a safe place. Even human remains must 
be collected with the utmost care. Apart from moral considerations, 
the interest of the next-of-kin of the deceased demands that the legal 
consequences of disappearances without the issue of a death certificate 
should be avoided as far as possible. 

In carrying out these various tasks close co-operation must 
undoubtedly be established between the medical personnel of the 
armed forces and the relief organizations responsible for searching for, 
collecting and bringing in civilian casualties. I t  is true that saving 
civilians is the responsibility of the civilian authorities rather than 
of the military. That is why the wording of Article 16 (" each Party 
to the conflict shall facilitate the steps " . . .) is slightly different from 
the corresponding Article in the First Geneva Convention (" Parties 
to the conflict shall, without delay. . . take all possible measures. . ."). 
In actual practice, however, when it is necessary to search devastated 

The corresponding provision dealing with the search for wounded and 
sick of the armed forces is in Article 15, para. 1, of the First Geneva Conven- 
tion of 1949. . . 



areas, the military and civilian bodies will usually carry out a joint 
relief operation covering all war casualties, civilians and members of 
the armed forces, friends and enemies. This is the only attitude to 
adopt in work of this description which consists, in short, not in helping 
soldiers on the one hand and civilians on the other, but simply in 
assisting human beings plunged into suffering by a common destiny-
human beings among whom all distinctions have been wiped out by 
suffering. That is the fundamental principle of humanity in virtue 
of which the Convention, as will be seen later1, authorizes civilian 
hospitals to give shelter to military wounded and sick ; and it is in 
virtue of the same principle that the First Convention (Article 22(5)) 
allows the Army Medical Service to extend its humanitarian work to 
wounded and sick civilians. The two Conventions thus overlap, 
which shows clearly that in both of them the human aspect takes 
precedence over the distinction normally drawn between civilians 
and members of the armed forces. 

The same rules apply to civilian casualties resulting from naval 
action. The Parties to the conflict should, in such cases, facilitate 
the steps taken to bring help to the shipwrecked, pick them up, take 
them on board, tend them and send them to a port. This provision 
is complementary to Article 18 of the Second Convention, which deals 
with the search for service casualties of a naval engagement, as the 
counterpart of Article 15 of the First Convention. Furthermore, the 
Convention for the Amelioration of the Condition of Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea (Article 35 (4)) 
makes detailed provision for the Naval Medical Services to give 
attention to wounded, sick and shipwrecked civilians as part of its 
humanitarian work. 

In addition to the killed, wounded and shipwrecked the Article 
mentions " other persons exposed to grave danger ", in a general, 
clause ensuring that the list is not in any way restrictive. I t  covers 
any civilians who while not being either wounded or shipwrecked 
are exposed to some grave danger as a result of military operations. 
A particular case which the Conference had in mind was civilians 
trapped in air-raid shelters. 

B. Reservation. -The obligation under paragraph 2 is not absolute. 
Indeed, the provision begins with a reservation (in regard to military 
considerations) which is not contained in the corresponding articles 
of the First and Second Geneva Conventions. The difference is more 
apparent than real, however, as the search for casualties is undertaken 

See below, p. 155. 



ARTICLE 17 137 

by the Army or Navy Medical Services, which are bound to take 
military requirements into account. Under the Fourth Convention 
the service responsible for searching for wounded and dead is placed 
not under the control of military commanders, but under that of the 
civilian authorities ; it is obvious that the latter could not send relief 
teams into the battle area without taking into account the essential 
military requirements. Consequently, the Diplomatic Conference 
rejected various proposals that the reservation should be omitted l. 

2. Protection 

As has just been mentioned, it will not always be possible to 
evacuate civilian wounded at once, and it will be necessary to protect 
them in the meantime against pillage and ill-treatment and also to 
prevent the dead from being robbed. Pillage is certainly prohibited 
under Article 33, paragraph 2, of the Convention, which repeats a 
similar provision in the Hague Regulations of 1907 ;but in Article 33 
the prohibition refers to the pillaging of towns and whole areas as 
well as individual cases, and the fact that it is in Part I11 restricts its 
scope to protected persons in the sense of Article 4 of the Convention. 

The present paragraph requires belligerents to facilitate steps 
taken to prevent any act of pillage either by civilians or by members 
of the armed forces, whatever their nationality2. 

The presence of hordes of pillagers, formerly called the " hyenas 
of the battlefield " may not be so common today but the possessions 
of the wounded and dead may well excite the greed of unscrupulous 
soldiers or civilians and incite them to pillage. Such acts are odious 
and must be prevented. 

ARTICLE 17. - EVACUATION 

T h e  Parties to the conflict shall endeavour to conclude local agreements 
for the removal from besieged or encircled areas, of wounded, sick, infirm, 
and aged persons, children and maternity cases, and for the passage of 
ministers of all religions, medical personnel and medical equipment on  
their way to such areas. 

See Final  Record of the Diplomatic Conference of Geneva of  1949,Vol. 11-B, 
p. 392. 

Most penal codes, both civil and military, already provide for the punish- 
ment of pillage on the field of battle. For countries where this is not yet the 
case, see Article 146. 



The idea behind this Article has been the subject of resolutions 
at  several International Red Cross Conferences1. During the Second 
World War certain localities or zones held out against siege for months 
or even for years, and in several cases delegates of the International 
Committee of the Red Cross had been able to enter such areas to 
carry out their humanitarian work, rendering useful service. In 
1947 the Conference of Government Experts suggested that civilians 
should be given the benefit of the experience thus gained ; this sug- 
gestion was adopted by the Diplomatic Conference of 1949 at the 
instance of the International Committee. 

1. Besieged or encircled areas 

The words " besieged or encircled areas " must be understood to 
mean not only an open piece of country or some other more or less 
extended area occupied by an encircled army, but also a town or fort- 
ress offering resistance on all sides to a besieging force. 

The definition can even be extended to cover vast territories, to 
a whole region containing several towns or villages, except in so far 
as the encircled belligerent has the necessary hospitals and equipment 
within the encircled area to ensure that the wounded, sick, and other 
civilians in question are properly looked after. 

The provision also applies to the case of an island or beach-head 
encircled by enemy naval forces. If circumstances so required, the 
civilians could be evacuated by sea, as envisaged by the Second 
Geneva Convention 2. 

A. Beneficiaries. -The Convention mentions wounded, sick, infirm 
and aged persons, children and maternity cases, the same categories 
in fact, as those listed in the preceding Articles. They are included 
for the same reasons. 

Unlike Article 14 (Hospital and Safety Zones), the present Article 
does not fix an age limit up to which children are to be evacuated. 
The belligerents concerned are free to come to an agreement on the 

See in particular Resolution IX of the Hague Conference of 1928 and 
Resolution XXIV of the Brussels Conference of 1930 ; also Article 15, para. 3, 
of the First Geneva Convention of 1949. 

a See Article 18, para. 2, of that Convention. 



subject ; the upper limit of 15 years of age, which applies to admission 
to a safety zone, seems reasonable and would appear to merit adoption 
in the present instance. 

The term " aged persons " is used in the same sense as in Article 14; 
here again the criterion is unfitness to take part in military operations. 

B. Local agreements. -The words "The Parties to the conflict shall 
endeavour " show that under the Convention evacuation is not com- 
pulsory ; belligerents should nevertheless regard this provision as a 
very strong recomGendation to arrange for evacuation whenever it 
is in the interest of the civilian population and the rmlitary situation 
makes it possible. 

I t  is conceivable that the commander of a besieged place would 
always be in favour of evacuating people whose presence is a burden 
to him. The same cannot be said, however, of the besieging forces, 
who may be tempted to oppose evacuation in order to avoid relieving 
the besieged forces of their supply difficulties and with the idea of 
inducing them to capitulate sooner. I t  is therefore to the besieger 
that the present urgent recommendation is addressed. As sieges 
generally last some time, during which a suitable moment for negotia- 
tion can be found, it will not be easy to maintain that " circumstances " 
have never permitted the adoption of this measure. 

C. Procedure. -The method of evacuation should be arranged by 
means of local agreements concluded between the belligerents con- 
cerned. They should deal with such points as the number of people 
to be evacuated, the beginning and duration of the truce, the means 
of transport and the route to be taken. Since the measures adopted 
will often have to be improvised on the spot, a t  a moment when 
conditions are favourable and there is no time to lose, it is essential 
that negotiations should take place through the most rapid and 
direct channels. Area commanders, and even officers commanding 
small units, should therefore be authorized to propose a short truce 
to allow for evacuation to begin. 

When it is desired to prepare a large-scale evacuation-that of a 
whole area, for example-the conclusion of an agreement will often 
be made easier by having recourse to the good offices of a neutral 
State (such as the Protecting Power) or to those of a suitable humani- 
tarian organization (such as the International Committee of the Red 
Cross), in the same way as the Convention provides in connection 
with the establishment of hospital and safety zones and neutralized 

See above, p. 119. 



zonesl. Such an intermediary may take the initiative in proposing 
to the parties that a besieged or encircled area should be evacuated, 
taking part not only in the negotiations but also in the practical 
execution of the agreements, and even going so far as to organize and 
carry out the whole operation. 

I t  must again be emphasized that his consent to the evacuation 
of part of the civilian population cannot, under any circumstances, 
release the besieger from his other obligations under the Convention, 
both towards the people evacuated and towards those left behind. 
Evacuation is a measure adopted in the interests of the population 
which must not, therefore, be left without protection: civilians who 
go on living in the area will continue to be entitled to the protection 
of the Convention. 

3. Ministers of religion and medical 
personnel and equipment 

The commander of a besieged place may request permission to 
evacuate his wounded and sick and the weaker categories of the 
civilian population, or he may ask the besieger to allow free passage 
for medical personnel and equipment. He may conceivably make 
both requests, however. The Convention does not treat them as 
alternatives. As for ministers of religion, the most elementary senti- 
ments of humanity and respect for the individual demand that they 
should always be allowed free access when their presence is required, 
in order that they may bring the consolations of religion to all who 
require them, whether wounded or fit. 

The nationality of the medical and religious personnel in question 
is not specified. The besieging Power must either permit the passage 
between the lines of enemy personnel of the same nationality as the 
persons requiring attention, or, if such personnel are not available or 
other circumstances make it more desirable, send members of his own 
personnel into the besieged place, a practice in complete conformity 
with the general principles of the Convention. The status of the 
besieger's personnel, where these are sent, and the conditions of their 
stay, may be specified in the arrangement concluded. 

We may mention in conclusion that in the First Geneva Conven- 
tion of 1949, Article 15, paragraph 3, provision is made for very 
similar measures in favour of wounded and sick of the armed forces 
in an encircled area. By applying the two Conventions simultane- 

See above, p. 128. 



ously it would be perfectly possible to include both civilians and 
military wounded and sick, as well as infirm and aged persons, children 
and maternity cases, in one and the same evacuation operation. In 
the same way, free access could be granted to religious personnel to 
cater for the needs of. both the civilian population and members of 
the armed forces. 

ARTICLE 18. - PROTECTION O F  CIVILIAN HOSPITALS 

Civilian hospitals organized to give care to the wounded and sick, the 
infirm and maternity cases, m a y  in no circumstances be the object of 
attack, but shall at all times be respected and protected by the Parties to 
the conflict. 

States which are Parties to a conflict shall provide all civilian hos- 
pitals with certificates showing that they are civilian hospitals and that 
the buildings which they occupy are not used for a n y  purpose which 
would deprive these hospitals of protection in accordance with Article 19. 

Civilian hospitals shall be marked by means of the emblem provided 
for in Article 38 of the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1949, but owly if so authorized by the State. 

T h e  Parties to the conflict shall, in so far as military consideration 
+errnit, take the necessary ste3s to make the distinctive emblems indicating 
civilian hospitals clearly visible to the enemy land, air and naval forces 
in order to obviate the possibility of a n y  hostile action. 

In view of the dangers to which hospitals m a y  be exposed by being 
close to military objectives, i t  i s  recommended that such hospitals be 
situated as far as possible from such objectives. 

Article 27 of the Hague Regulations deals briefly with the pro- 
tection of hospitals, together with that of buildings dedicated to 
religion, art, science and charitable purposes. It stipulates that their 
presence is to be indicated by distinctive and visible signs, but it does 
not say what the signs are to be. Article 5 of the Ninth Hague Con- 
vention provides that " hospitals and places where the sick or wounded 
are collected " are to be protected and indicated by " visible0signs 
which shall consist of large, stiff rectangular panels, divided diagonally 
into two coloured triangular portions, the upper portion black, the 



lower portion white ". Here then the special sign is exactly defined ; 
but the Ninth Hague Convention dealt only with bombardment by 
naval forces. 

In view of the inadequacy of these provisions, efforts were made 
from the time of the First World War onwards, to extend to civilian 
hospitals the protection to which military hospitals had been entitled 
since 1864. 

Certain States militarized their civilian hospitals in order to bring 
them within the scope of the Geneva Convention. That meant placing 
them under military control, military management and military 
discipline. If the validity of this method was to be recognized by the 
enemy, however, the hospitals so militarized would have to be really 
used, a t  least in part, for wounded and sick of the armed forces. A 
provision stating that civilian hospitals would be placed under military 
control in case of war would not entitle them +so facto to the pro- 
tection of the Convention. I t  would be necessary for a hospital to 
fulfil the two conditions mentioned before it could claim an unquestion- 
able right to protection under the Convention and obtain the military 
authorities' permission to fly a white flag with a red cross. 

Towards the end of the Second World War, certain belligerents, 
including Germany and Italy, marked their civilian hospitals with a red 
square in the centre of a white circle. That emblem was recognized by 
the adverse Powers. The Ceylon authorities took a similar step, marking 
their civilian hospitals with an emblem consisting of a red square placed 
in the centre of a white one and covering one ninth of its area1. 

Although those three systems were of some service they were 
still no more than palliatives or makeshift solutions ; it was still 
necessary to seek a general solution which would provide civilian 
hospitals with effective protection based on the provisions of a Con- 
vention of universal scope. The Preliminary Conference of the Na- 
tional Red Cross Societies, to which the International Committee had 
submitted the question in 1946, considered that civilian hospitals 
should be empowered to use the emblem of the Geneva Convention 
and discountenanced the idea of creating a new emblem2. 

The following year the Conference of Government Experts was 
of the opinion that the Geneva Convention should confine itself to its 
traditional sphere and relate only to the armed forces, and suggested 
that the. principles of that Convention could be extended to civilian 

See Report of the International Committee of the Red Cross on its activities 
during' the Second Wovld War ,  Vol. I ,  p. 708. 

See Report on the Work of the Preliminary Conference of National Red 
Cross Societies for the Study of the Conventions and of various Problems relative 
to the Red Cross, Geneva, 1947, p. 64. 



wounded and sick by the insertion of special Articles on the subject 
in the draft Convention for the general protection of civilians. The 
experts agreed with the Preliminary Conference of National Red Cross 
Societies that civilian hospitals should enjoy special protection, on 
condition that they were recognized as such by the State and were 
able permanently to care for wounded and sick civilians. Both the 
Experts and the Preliminary Conference advocated that the hospitals 
should use the red cross emblem1, subject to the consent of the 
military authorities. 

The provisions which the International Committee of the Red 
Cross proposed to the XVIIth International Red Cross Conference 
in 1948, were very largely based on the ideas put forward by the Ex- 
perts, and the Conference adopted them without any change of 
importance. The statement of the characteristics which a civilian 
hospital must have was retained, and the marking of civilian hospitals 
with the red cross was made conditional upon the joint authorization 
of the State and the National Red Cross Society2. 

The Diplomatic Conference of 1949, to which the draft Convention 
was referred for final decision, was unanimous in recognizing the 
necessity for giving civilian hospitals better protection and of provid- 
ing for the possibility of marking them. The discussions showed that 
wide differences of view existed in regard to the definition of civilian 
hospitals and the conditions on which their marking should depend. 
As we shall see, the wording finally adopted has all the characteristics 
of a compromise text. 

A. General principles. -The main purpose of Article 18 is to protect 
civilian hospitals ; by that very fact it protects also the wounded, 
sick, infirm and maternity cases under treatment in those hospitals. 
This list, which is exhaustive subject to the provision in Article 19, 
paragraph 2, does not give a precise definition of a civilian hospital. 

The text recommended by the XVIIth International Red Cross 
Conference spoke of civilian hospitals recognized as such by the State 

See Report on the Work of the Conference of Government Experts for the 
Study of the Conventions for the Protection of W a r  Victims, Geneva, 1947, 
PP. 69 sqq. 

See X V I I t h  International Red Cross Conference :Revised and New Draft 
Conventions for the Protection of W a r  Victims, Geneva, 1948, p. 120. 



and able to give treatment on a permanent basis. That definition is 
clearer ; it lays down two restrictive conditions in regard to civilian 
hospitals : viz. official recognition and the ability to give care to the 
sick on a permanent basis. Since agreement could not be reached, 
however, the Conference instructed an ad hoc Working Party to study 
the Article. After overcoming many difficulties the Working Party 
succeeded in finding a wording acceptable to all. I t  was primarily the 
fear of jeopardizing this delicately balanced and hardly won com-
promise which led the plenary assembly to adopt this definition of 
civilian hospitals without objection. 

Careful examination will nevertheless bring out the points of value 
in the definition of civilian hospitals in Article 18, and show that it 
expresses the intentions of the Diplomatic Conference and is in accord- 
ance with the spirit and general arrangement of the Conventions. 

In the first place the list of categories in paragraph 1 is not cumul- 
ative. I t  is not necessary, therefore, for a civilian hospital to be able 
to treat all categories in the list, in order to meet the requirements laid 
down in Article 18. It will suffice if the hospital devotes itself to one 
category only, as in the case of maternity hospitals. 

A civilian hospital must have the staff (including administrative 
staff) and the equipment required to fulfil its purpose. I t  must be 
organized to give hospital care. That is the essential point. I t  is not 
necessary for the hospital to function permanently as a hospital. The 
Diplomatic Conference considered that establishments converted into 
auxiliary hospitals as an emergency measure consequent upon the 
events of war, should not be excluded from the protection of the 
Convention l, as such hospitals are very often established in the 
combat area itself, and their need for protection is thus all the greater. 
The deciding factor is, as has just been mentioned, that it must be 
effectively possible to give hospital treatment and care, and that 
necessarily implies a modicum of organization. 

The capacity of the establishment cannot be used as  a criterion for 
deciding whether or not it is a civilian hospital. There is no mention 
of size in Article 18, and the preliminary discussions show that the 
point was deliberately omitted. I t  is possible, however, that in their 
natioqal laws for applying the Convention, States may adopt size as a 
criterion and make recognition by the State depend on the number of 
beds. Twenty beds, the lower limit suggested by the Government 
Experts, would appear to be reasonable. 

Civilian hospitals are entitled to protection under the Convention, 

See Final  Record of the Di$lomatic Conference of Geneva of 1949. Vol. I I -A ,  
pp. 701-703. 



whether they contain patients or not. That follows from the wording 
of the clause, which merely mentions the fact that they rnust be 
organized and lists the categories of people who are to receive treat- 
ment there. One thing is quite clear, however, and it is of great 
importance : if a hospital is to enjoy special protection under the 
Convention, it may under no circumstances be used for non-medical 
purposes. If a school has been converted into an emergency hospital, 
for instance, classes may no longer be held in it, even if there are 
periods when it contains no wounded or sick. 

Finally, it should be noted that Article 18 does not in any way 
depend on the legal status of the hospitals under the law of the country 
concerned. Private hospitals and State or municipal hospitals are alike 
entitled to special protection under the Convention, provided they 
satisfy the conditions laid down. 

B. Application.-In the case of establishments where medical 
attention is given, whatever they are called-hospitals, clinics, 
sanatoria, health centres, ophthalmic, psychiatric or child clinics 
-there can be no doubt that they are hospitals within the meaning 
of Article 18 and it is unnecessary to labour the point. 

The problem becomes more complicated in the case of establish- 
ments intended for persons whose state of health demands attention 
although they cannot be said to be sick : for example, homes for 
children, infants or the old, preventive sanatoria, invalid hostels, 
hydropathics, etc. 

Of course, the Convention nowhere contains a definition of a sick 
or infirm person. Nevertheless it should be possible, on the basis 
of general principles and the end in view, to determine the scope 
of the Article in such a way as to decide on a suitable dividing line 
permitting the exclusion of establishments not fulfilling true hospital 
functions. 

Institutions for the old are not of the nature of civilian hospitals. 
They are intended to enable old and lonely people to live without 
having to bother about their accommodation and subsistence, but 
are not designed to provide hospital treatment for the inmates ; they 
could be likened to fiensions or homes rather than to hospitals. To 
class them as hospitals would be contrary to what is understood by the 
word. For this reason institutions for the old cannot be regarded as 
covered by Article 18. 

On the other hand, those establishments whose sole end is the care 
of the sick, infirm, old people or old people suffering from incurable 
diseases, could be classified as civilian hospitals within the meaning of 
Article 18. 



As for homes intended solely for the care of infirm persons, for 
instance homes for the blind or the deaf and dumb, they should 
qualify for inclusion in the civilian hospital category as defined in 
Article 18, provided that the inmates are receiving care. 

Invalids are not included in the list contained in Article 18. 
However, establishmen~ts where they are treated can be considered 
civilian hospitals, for invalids are also wounded or sick so long as their 
state of health requires hospital treatment. Article 18, however, does 
not cover establishments intended solely to receive invalids whose 
state of health does not necessitate hospital treatment. 

Homes for infants and children, like institutions for the aged, 
house the weak to whom care is given but whose health is not im- 
paired. For that reason they cannot be classed as civilian hospitals. 

I t  seems reasonable to class preventive sanatoria, in most instances 
a t  least, with sanatoria and hospitals. The distinction between 
sanatoria and preventive sanatoria will often be difficult to establish. 
Of course, if their name only is considered, preventive sanatoria do not 
in principle receive persons actually suffering from a disease, but only 
persons predisposed to that disease ;however, in so far as these estab- 
lishments are organized in much the same way as civilian hospitals 
and the persons accepted there are subject to medical discipline and 
are given preventive care, it would seem justified to treat them as 
civilian hospitals. I t  may be added that preventive sanatoria fre- 
quently accommodate persons already ill, if only slightly, and 
the name " preventive sanatorium " is, in many cases, merely a 
euphemism. 

The great majority of hydropathics, on the other hand, are not 
frequented solely by the ailing and infirm, but also-for the most 
varied reasons-by persons in good health or at  least by persons who 
are not ill in the proper sense of the word. Moreover, persons who 
frequent these establishments live in hotels or boarding-houses for the 
greater part of the time and are not subject to medical supervision 
outside the hydropathic itself ;they are therefore not hospital patients. 
Hence it may be concluded, in general, that hydropathics are not 
covered by Article 18. There may conceivably occur cases, however, 
where a hydropathic is organized on the lines of a civilian hospital and 
that the persons using it are sick in the proper sense of the word. In 
that case it could be classed as a civilian hospital. 

In view of the great variety of cases which may arise, it is difficult 
to give a priori a general definition of the civilian hospitals referred to 
in Article 18. I t  would therefore be very desirable for the measures of 
application in each country to specify as precisely as possible the con- 
ditions for recognition of an establishment as a civilian hospital. 



If several types of institution have been omitted from this study of 
establishments which may be classed as civiIian hospitals as defined by 
the Convention, that does not mean that they do not benefit from 
protection by virtue of other provisions of the law of nations. Thus 
it is certain that several of the establishments mentioned above, but 
which it was decided could not be included, are devoted to charitable 
purposes and may therefore claim protection under the articles of the 
Hague Regulations quoted above1. Furthermore, while it may be 
wondered whether these establishments are entitled to protection as 
such, it should be noted that the persons housed therein are all pro- 
te~ted '~ersons,since they have taken no part or nc longer take part 
in the fighting (children, women, old people, wounded and sick). 

2. Respect and potection 

After defining what the object of the protection is, paragraph 1 
goes on to say against what the protection is given. The provision 
gives two indications : the first, negative in character, states that 
hospitals may not be the object of attacks ; the second, in positive 
form, lays certain duties on the belligerents. 

The idea contained in the words " may not be the object of attack " 
is implicit in the idea of " respecting ". I t  was deliberately emphasized 
in the same way in the corresponding provision of the First Geneva 
Convention, and it can only be assumed that the authors of the provi- 
sion had in mind the increasing scale of bombing from the air 2. The 
prohibition in paragraph 1 obviously refers primarily to attacks 
deliberately directed against hospitals. Under war conditions, however, 
such an intention is infrequent and in any case difficult to prove. The 
prohibition must therefore be regarded as wider in its significance ; 
some light may be thrown on this by the use of the term " respect " and 
by the absolute quality of the obligations expressed in paragraph 1 
(" in no circumstances " and " at all times ") ; the belligerents are 
under a general obligation to do everything possible to spare hospitals. 
That is the essential point. 

Understood in that way, as it should be, the prohibition of attacks 
on hospitals will have very definite consequences because of the condi- 
tions in which most of them have to work today. They are very often . 

situated either close to or inside towns which may also contain military 
objectives. When attacking such objectives, the attacking force is 

1 See above, p. 141. 
See Commentary I, page 196. See also Report on the Work of the Conference 
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bound under paragraph 1to take special precautions to spare hospitals 
as far as is humanly possible. That is a reasonable corollary to the 
precautions which the State to which the hospital belongs must itself 
take by siting them as far as possible from any military objectives, 
as recommended in the last paragraph of Article 18 l. 

If a hospital, by and large, fulfils this requirement-which is no 
more than a recommendation-direct hits on it by an attacking force 
which has not taken such precautions during operations against a 
military objective might with justice be regarded as a violation of 
paragraph 1. 

Furthermore, under certain circumstances (during an attack by 
air-borne troops, for example), a point close to a hospital may suddenly 
become a military objective, without there being any practical 
possibility of transporting the sick and equipment to a sufficient 
distance. The general obligation to spare hospitals requires, even in 
such cases, that the two belligerents should take precautions to ensure 
that hospitals should suffer as little as possible from the attacks and 
from hostilities in general. 

After this negative statement of principle, there follows the now 
conventional positive form of wording, prescribing that the Parties 
shall at  all times respect and protect civilian hospitals. While the word 
" respect " expresses positively the idea behind the prohibition of 
attack, the word "protect " strengthens that idea by making it 
obligatory to ensure that respect and impose it on others. Like the 
prohibition of attack, the obligation to respect and protect is absolute 
and universal. However, civilian hospitals in occupied territory 
are subject to requisition within the limits set forth in Article 57 
of the Convention. 

Only recognized establishments may avail themselves of the 
emblem with a view to obtaining protection. This recognition is 
expressed in an official document testifying that they are civilian 
hospitals ;that goes without saying. The text adds, however, that this 
document must show that the buildings are not used for any purpose 
which would deprive these hospitals of protection under the terms of 
Article 18. This second condition, added by the Diplomatic Con- 
ference, is open to criticism. Indeed such an assurance would only have 
very dubious value, for it is impossible for a State at  the beginning 

See in this connection : Les Conventions de Genbve et la Guerre aivzenne, 
par R.-J .  WILHELM,Revue internationale de la Croix-Rouge, janvier 1952, p. 30. 



of a war or even-and this would more often be the case-during 
peace time, to give a cogent undertaking that in the future a hospital 
would in fact refrain from acts harmful to the enemy. All that may 
reasonably be done is to declare that the hospital at the time of issue 
of the document is intended strictly for humanitarian tasks and con- 
tains nothing which might serve ,military ends. 

Recognition should take the form in the first place of a legal in- 
strument drawn up by the State concerned. The authority responsible 
for issuing certificates of recognition is not specified. States are there- 
fore free to designate it the~nselves and may delegate their functions 
to the National Red Cross Society. There is nothing in the Convention 
against such a delegation of functions. The possibility was even 
expressly mentioned in the course of the discussions at the Diplomatic 
Conference l. 

The belligerents have the duty (and not merely the right) to issue 
the certificate of recognition. This provision is mandatory : whenever 
a hospital fulfils the conditions laid down in the first paragraph, it has 
a right to official recognition. Recognition means that the State 
recognizing assumes responsibilities towards the hospital, which are 
not affected by the fact that the State may have delegated its 
powers of recognition to an organization which is not part of the 
State administration. The State continues to be responsible towards 
any contracting Powers for the consequences of any abuse com- 
mitted by the organization in which this administrative function 
has been vested. 

1. Azlthorization by the State 

Civilian hospitals may be marked by means of the red cross 
emblem defined in Article 38 of the First Geneva Convention of 1949, 
namely the heraldic emblem of the red cross on a white ground (red 
crescent, red lion and sun) =. 

The general rule that " civilian hospitals shall be marked . . . " is 
nevertheless subject to State authorization and this is optional. It 
follows therefrom that while marking of civilian hospitals is obligatory 
in principle, its application depends on authorization by the State. 

See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
p. 469. 

See Commentary on the Geneva Convention for the Amelioration of the 
Condition of the Woz~nded and Sick in Armed Forces in the Field, Geneva, 1952, 
pp. 330 ff. 



The marking of civilian hospitals is then a different matter from 
their recognition. I t  does not necessarily follow upon recognition. 
Whereas all civilian hospitals marked with the protective emblem 
must necessarily have been officially recognized, all recognized 

,civilian hospitals may not necessarily be marked. Of course, in 
practice official recognition is most often accompanied by authority 
to display the distinctive sign. I t  is also possible, however, for a 
belligerent to authorize certain hospital establishments, because of 
their situation or importance, to be marked with the protective 
emblem whilst refusing this right to other hospitals, also recognized, 
when, for one reason or another, such marking is considered in-
opportune. I t  may so happen, for instance, that the State wishes 
to confine this marking to the large civilian hospitals and in this 
respect lays down the standards of application. 

This system, which leaves discretionary power to the State, 
reveals clearly the anxiety of the Diplomatic Conference which, 
alive to the risks attendant upon any extension of the use of the 
emblem, preferred to proceed with caution by making the author- 
ization of the emblem optional. The Diplomatic Conference made 
the marking dependent on State authorization, thus enabling the 
Powers to wield this authority according to circumstances and 
experience gained : it will be widely applied if results are good in 
practice, whereas its use will be limited if experience shows that ex- 
tended use of the red cross results in abuses harmful to its prestige 
and, consequently, to the cause of those whom it is designed to protect. 
Thus States conscious of their responsibility will be able to regulate 
what is done in this matter. 

This provision does "not, any more than the previous paragraph, 
specify the body which is to give permission for marking ; it merely 
says that the authority to do so is vested'in the State. The provision 
thus possesses all the necessary flexibility and it will be for internal 
legislation to determine the responsible body. 

The system of joint authorization by the State and the National 
Red Cross Society adopted at Stockholm was not accepted by 
the Conference, nor was the condition of military consent, as pro- 
vided for in the Government Experts' draft and which certain dele- 
gations to the Diplomatic Conference would have liked to see rein- 
serted. 

However, nothing in the present wording prevents States delega- 
ting their powers in this matter to the military authorities, to the 
National Red Cross or to any other qualified body. What is impor- 
tant is that the responsibility of the State is clearly established by the 
Convention. 



The marking of civilian hospitals is intended essentially for time 
of war; it is then that it takes on its real importance. However, 
the rule may be made more flexible in application, in order to ensure 
that practical considerations are taken into account so that the 
marking will be completely effective. There is in fact no reason 
why a State, which is obliged to consider every possibility, should not 
be able to mark its civilian hospitals in peace time. 

As for the choice of the best time to carry out the marking, it is 
advisable to leave the Governments concerned a wide discretionary 
power. In particular, a State would appear to be justified in using 
the sign for its hospitals in peace time when circumstances are such 
that war may be considered imminent and when other preparatory 
measures are being taken against the possibility of a conflict (prepara- 
tions for mobilisation, partial mobilisation, general mobilisation, etc.). 
However, it would seem preferable in this case to confine action to 
putting up fixed signs requiring a certain amount of work and time 
(painted signs for instance on roofs). 

The unnecessary and inordinate use of the red cross in peace time 
on buildings not belonging to the Red Cross Society may create 
confusion in people's minds1. I t  would not affect only the Society 
in question, whose premises might be confused with other buildings 
similarly marked, but would impair the prestige and symbolic force 
of the emblem. 

I t  seems essential that the body entrusted under the national 
laws with the issue of certificates and the granting of authorization 
to mark the hospitals by means of the red cross emblem, should also 
be given the necessary powers of supervision. I t  is important that all 
establishments recognized by the State should be subject to continuous 
and strict supervision. I t  is even absolutely necessary in the case of 
hospitals granted the right to display the emblem. This strict super- 
vision is the inevitable consequence of extending the use of the red 
cross emblem, which would otherwise run the risk of being misused 
and therefore of losing its high significance and its authority. For 
that reason, the right of a civilian hospital to fly the flag should always 
be accompanied by the obligation to submit to supervision. 

To avoid any confusion, i t  will be in the interest of the National Society 
to display its name distinctly together with the emblem on its premises and 
property. 



The protective emblem is of practical value only in so far as it is 
recognizable. For that reason, the Convention recommends that the 
Parties to the conflict should make the distinctive emblem indicating 
civilian hospitals clearly visible to the enemy land, air and naval 
forces. 

The emblems should be large enough to be recognized from a 
distance, particularly by high-flying planes, and from all directions. 

Experiments carried out by one Government at the request of 
the International Committee of the Red Cross have shown, for example, 
that a red cross on a white ground five metres square, placed on a roof, 
is scarcely recognizable from altitude of more than 8000 feet1. 

For the emblem to be visible from a distance and from all sides, 
use may be made of rigid panels placed in different planes (horizontal, 
vertical, oblique), or large red crosses on a white ground painted on the 
roof and walls or marked out on the ground with suitable material. 

I t  is naturally desirable that civilian hospitals should be marked 
at night, for instance by lines of lights to outline the red crosses. 
However, the military command is most unlikely to give its consent, 
total blackout being the most effective practical means of safeguarding 
an area from air attack. If civilian hospitals whose position had been 
spotted during the day were lighted up at night, enemy aircraft 
would lae provided with useful landmarks. Lighting of civilian 
hospitals might, however, conceivably be used only where an attack 
is being made on a military objective. As will be noted in the following 
paragraph, the safety of civilian hospitals is best ensured by siting 
them well away from military objectives. 

The danger that marking may facilitate the enemy's operations 
exists not only at  night but also during the day, although to a lesser 
degree. I t  is for this reason that the obligation to ensure perect 
visibility of the protective emblem is subject to military requirements, 
as by the terms of the similar provision in Article 42, paragraph 4, 
of the First Geneva Convention. This reservation is justified, for the 
marking of a hospital may, for one reason or another, assist the enemy 
forces. 

This provision recommends that the responsible authorities should 
ensure that hospitals are, as far as possible, situated at a distance 

See Revue Croix-Rouge, May 1936, p. (inset). 



from military objectives. The provision was obviously intended to 
cover the possibility of bombing from the air and to ensure that 
civilian hospitals should be protected against stray bombs. In the 
First Geneva Convention medical units of the armed forces were 
protected by the introduction of a similar clause (Article 19, paragraph 
2). In neither clause is the term "military objective " defined. 
Attempts to define the term officially, independently of the Geneva 
Conventions, have failed, although several Governments declared 
before the Second World War that they subscribed to the definition 
given in Article 24 of the Hague Rules of 1923. 

I t  would nevertheless appear necessary, and of obvious importance 
from the humanitarian point of view, to arrive by international 
agreement at  some sort of definition of the term, since a whole series 
of measures for the protection of civilians are based on its use. 

Accordingly, the International Committee of the Red Cross has 
made a proposal, a mere suggestion to that effect, with a view to the 
re-affirmation of the rules of international law protecting civilian 
population as a whole. 

The expression "military objectives " must undoubtedly be 
understood in the strictest sense as a clearly defined point of actual 
or potential military importance. Needless to say the civilian popula- 
tion can never be regarded as a military objective. That truth is the 
very basis of the whole law of war. 

When studying paragraph 1we saw the scope of the clause prohibit- 
ing attacks on hospitals. The last paragraph shows clearly that wide 
as that scope is, it is not intended to confer immunity on military 
objectives situated close to a hospital or to restrict the right to attack 
them as such. I t  is for that reason that the legal protection accorded 
to military hospitals must be accompanied by practical measures to 
ensure that they are situated as far as possible from military objectives 
and to protect them from the accidental consequences of attacks on 
such objectives. If that is not done the protection is very likely to be 
illusory, even if the hospitals are clearly marked. 

It will no longer be possible to change the location of many civilian 
hospitals already in existence. That is why the provision is recom- 
mendatory and not mandatory in character. In  such cases the precau- 
tionary measure will consist in seeing that no military objectives are 
sited in the vicinity, and, if they are already there, that they are 
removed if possible. Needless to say close co-operation between the 
responsible civilian and military authorities is highly desirable. 



ARTICLE 19. -DISCONTINUANCE O F  PROTECTION O F  HOSPITALS 

T h e  protection to which civilian hospitals are entitled shall not cease 
unless they are used to commit, outside their humanitarian duties, acts 
harmful to the enemy. Protectiolz may ,  however, cease only after due 
warning has been given, naming, in all appropriate cases, a reasonable 
t ime l imit  and after such warning has remained unheeded. 

T h e  fact that sick or wounded members of the armed forces are nzlrsed 
in these hospitals or the presence of small arms and ammunition taken 
from such combatants which have not yet been handed to the proper 
service, shall not be considered to be acts harmful to the enemy. 

PARAGRAPH1. - CONDITIONSUNDER WHICH 


PROTECTION IS DISCONTINUED 


1. Basic condition - Acts harmful to the enemy 

The immunity bestowed on civilian hospitals cannot be taken 
away unless they are used to commit acts harmful to the enemy. 
The wording adopted by the Diplomatic Conference was intended 
to draw attention to the exceptional character of the provision and 
to make it clear that protection could only be discontinued in this 
one case. 

Despite the efforts of the 1949 Conference1, it was not found possible 
to produce a more concrete definition of the notion " acts harmful to 
the enemy " (in the French version :actes nuisibles B lJennemi), which 
had already been used in the 1929 version of the First Geneva Conven- 
tion. The idea was made clearer, however, by the insertion of the 
phrase "outside their humanitarian duties ". 

Such harmful acts would, for example, include the use of a hospital 
as a shelter for able-bodied combatants or fugitives, as an arms or 
ammunition store, as a military observation post, or as a centre for 
liaison with fighting troops. The sense will become still clearer when 
paragraph 2, below is considered, which mentions two specific acts 
which are not to be regarded as being harmful to the enemy. One 
thing is certain. Civilian hospitals must observe, towards the enemy, 
the neutrality which they claim for themselves and which is their 
right under the Convention. Standing outside the struggle, they must 
steadfastly refrain from any interference, direct or indirect, in military 

See Final Record of the Di#lomatic Conference of Gefieva of 1949, Vol. 11-A, 
pp. 632 and 703 and Commentary, Vol. I, pp. 201 ff. 



operations. An act harmful to the enemy is not only to be condemned 
for its treacherous nature, but also because the life and security of the 
patients in a hospital may be very seriously affected by its conse- 
quences. Furthermore, from a more general point of view, such acts 
may lessen the protective value of the Convention in other cases. 

I t  is possible for a humane act to be harmful to the enemy or for 
it to be wrongly interpreted as such by an enemy lacking in generosity. 
Thus the presence or activities of a hospital might interfere with 
tactical operations. By introducing the phrase " outside their humani- 
tarian duties ", the Diplomatic Conference emphasized explicitly that 
the accomplishment of a humanitarian duty can never xnder any 
circumstances be described as an act harmful to the enemy. 

2. Formal condition - Warning and time limit 

The object of the second sentence in the paragraph is to reduce 
the severity of the rule laid down in the first. Safeguards had, in fact, 
to be provided, in order to ensure the humane treatment of the patients 
in the hospital, who could not, of course, be held responsible for any 
unlawful acts committeed. 

I t  is thus stipulated that protection may cease only after due warn- 
ing has been given, naming, in all appropriate cases, a reasonable 
time limit, and after such warning has remained unheeded. 

The enemy will, therefore, warn the hospital to put an end to the 
harmful acts and will fix a time limit, on the expiry of which he may 
attack if the warning has not been heeded. The period of respite is not 
specified. All that is said is that it must be reasonable. How is it to be 
determined ? I t  will obviously vary according to the particular case. 
One thing is certain however. I t  must be long enough to allow the 
unlawful acts to be stopped or for the hospital patients to be removed 
to a place of safety. The respite will also give the hospital an oppor- 
tunity of replying to any unfounded accusation and clearing itself. 

Paragraph 2 gives two specific instances of circumstances which 
do not deprive a civilian hospital of its right to protection, or, in 
other words, which are not to be regarded as acts harmful to the 
enemy. The first case quoted is that of sick or wounded members of 
the armed forces being admitted to civilian hospitals. That cannot 
affect the hospital's right to immunity and protection. Civilian 
hospitals are therefore authorised implicitly, under the Fourth 
Geneva Convention, to take in sick and wounded members of the forces 
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as well as civilians. This provision has a counterpart in Article 22 (5), 
of the First Geneva Convention of 1949, which permits units and 
establishments of the Army Medical Service to collect and treat 
civilian wounded and sick, and also in the Second Geneva Convention, 
Article 35 ( 4 ) , which authorizes hospital ships and the sick-bays of 
vessels to do the same. 

This provision simply embodies the principle that, when it is a 
matter of relief, all wounded and sick persons, whether civilians or 
members of the armed forces, are placed on an equal footing. That 
conception is absolutely necessary in view of the character which 
modern warfare-especially aerial warfare-has assumed : military 
and civilians, friends and foes, may now be struck down by the same 
act of war and it must be possible in such cases for them to be treated 
by the same nursing orderlies and accommodated in the same buildings. 

In the second place, military wounded and sick, when admitted 
to a civilian hospital, may still be in possession of small arms and 
ammunition which will be taken from them and handed to the proper 
service ; but this may take a certain time. Should the hospital be 
visited by the enemy before it has been done, he must not be entitled 
to consider the circumstance as a harmful act. That is what the last 
part of paragraph 2 makes clear. 

ARTICLE 20. -HOSPITAL STAFF 

Persons regularly and solely engaged in the operation and administra- 
t ion of civilian hospitals, including, the personnel engaged in the search 
for, removal and transporting of and caring for wounded and sick civilians, 
the infirm and maternity cases shall be respected and protected. 

I n  occupied territory and in zones of military operations, the above 
personnel shall be recognisable by means oj  an, identity card certifying. 
their status, bearing the photograph of the holder and embossed with the 
stamp of the responsible authority, and also by means of a stamped, 
water-resistant armlet which they shall wear on the left a rm while carrying 
out their duties. T h i s  armlet shall be issued by the State and shall bear 
the emblem provided for in Article 38 of the Geneva Convention for thz 
Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field of August 12, 1949. 

Other personnel who are engaged in the operation and administration 
of civilian hospitals shall be entitled to respect and protection and to 
wear the armlet, as provided in and under the conditions prescribed in 
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th is  Article, while they are employed o n  such duties. T h e  identity card 
shall state the duties o n  which they are employed. 

T h e  management of each hospital shall at all times hold at the disfiosal 
of the competent national or occupying authorities a n  up-to-date list of 
such personnel. 

This Article underwent many important changes during the 
preliminary work on the Conventions. I t  began as a clause drafted 
by the Conference of Government Experts of 1947, who had wondered 
whether they should establish a system of protection for all the people 
engaged in the care of wounded and sick civilians or whether the 
protection provided should be confined to civilian' hospitals. They 
decided to adopt the latter course1. 

The next year the International Committee of the Red Cross, in 
the draft Convention submitted to the XVIIth International Red 
Cross Conference, included in Article 18 provisions which followed 
the ideas expressed by the experts very closely. The first paragraph 
of their draft proclaimed the principle of the protection of civilian 
hospital staff and drew up an identity card for use by the staff ; use 
of the red cross emblem was not contemplated here as it was in the 
case of the hospitals themselves. The second paragraph laid an 
obligation on the hospital management to keep an up-to-date list of 
members of the staff and of patients. 

The XVIIth International Red Cross Conference (Stockholm 
1948) after giving its approval to the marking of civilian hospitals 
with the red cross emblem, decided to go still further and adopted 
a new second paragraph authorizing the use of the distinctive sign by 
civilian hospital staff. 

The Diplomatic Conference concentrated its attention on deciding 
which category of civilian medical personnel were to be allowed to 
use the distinctive sign, but opinions differed widely. There were two 
opposing trends of opinion. Some delegates wished to go even further 
than the Stockholm text and to extend the use of the emblem to the 
authorities in charge of the public health and hygiene services, and to 
representatives of the civil defence services2. 

Others wished on the contrary to restrict the use of the emblem 
by comparison with what was authorized under the Stockholm 
Draft. 

See Report on the Work of the Conference of Government Experts, Geneva, 
1947, pp. 72-73. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 632 and 819; 
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The International Committee of the Red Cross explained its point 
of view in the following words, in the memorandum ema arks and 
Proposals1, which i t  pubiished just before the Conference : 

Any widening of the applicability of the red cross emblem will inevitably 
entail a far greater risk of misuse and violation ; this in turn might com- 
promise the repute attaching to the emblem and undermine its very great 
significance and good name. Hitherto, the use of the emblem has been 
confined to a clearly defined category of persons who are subject to military 
discipline. Even in these circumstances, the prevention of misuse has met 
with no small difficulties. If, therefore, the use of the emblem is extended 
to ill-defined categories of civilians, scattered over the country, who are 
not subject to discipline, proper registration or strict supervision, the 
combating of abuse would become impracticable, and the consequences 
would be bone  by those who are legally entitled to the protection of the 
emblem. 

Members of the armv medical ~ersonnel were authorized to wear the 
emblem solely because they belong to the category of military personnel, 
that is to say, those who may lawfully be attacked. 

The law of nations however rests on the principle that hostilities should 
be confined to armed forces, and that civil populations should be generally 
immune. The whole economy of the new Civilian Convention derives from 
this acceptance. Since it is illegal to fire upon any civilian, clearly it is 
inadmissible to fire upon civilians in charge of the sick. Article 13 of the 
present Convention expressly states, in fact, that the parties to the conflict 
shall allow medical personnel of all categories to carry out their duties. 
To seek protection for certain categories of civilians would be an admission, 
at  the outset. that the new Convention would not be res~ected in the case 
of other civilians ; this would be a confession of poor faith in the new 
treaty, and would weaken its authority. 

No doubt the XVIIth Conference was prevented by want of time from 
studying all the aspects of the problem and from assessing the full effect of 
the proposed extension. An exception might perhaps still be made for the 
use of the emblem by the regular staffs of civilians hopitals, who are a well 
defined category of persons duly registered by the State and holding 
identity documents to this effect. If a protective emblem for all civilian 
medical personnel is still desired, however, it would be better to examine 
the possibility of using a special device, entirely distinct from the Red 
Cross emblem. 

While wishing to authorize the use of the emblem b y '  further 
categories of people, the Conference was anxious to avoid increasing 
its use to an  extent which would lower its value. It finally decided, 
therefore, t o  adopt the solution contained in the Article a s  i t  now 
stands, the  main features of which are : 

See Remarks and Proposals, pp. 72 and 73. 
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( a )  	restriction of the use of the distinctive sign to the staff of civilian 
hospitals, that is to a well defined category of people who are 
members of an organized whole, which is subject to discipline 
and comparatively easy to keep under supervision ; 

(b )  	restriction of the use of the emblem to occupied territory and 
zones of military operations. 

This provision relates to the permanent staff of a civilian hospital, 
as opposed to its temporary staff which is dealt with in paragraph 3. 

1. Status and duties 

To fall within the definition given in paragraph 1, staff must be 
regularly and solely engaged in the operation or administration of a 
civilian hospital as defined in Article 18 of the Convention. 

The stipulation that such staff must be regularly engaged in 
hospital duties excludes temporary staff ; while the word " solely" 
bars them from doing any other work. 

These two conditions are cumulative. For example, a surgeon who 
works regularly in a hospital, but is not exclusively employed there 
because he devotes part of his time to his private practice, or again, 
voluntary laboratory assistants or auxiliaries, who only work at the 
hospital for part of the day, or for one or two days a week, would 
not be engaged " solely " in hospital duties and would consequently 
not be covered by paragraph 1l. 

The close connection with the Convention establishes between 
the hospital and its staff thus represents the first criterion. 

The description of the duties of the hospital staff provides us 
with further information. The paragraph refers to persons " engaged 
in the operation and administration of civilian hospitals, including 
the personnel engaged in the search for, removal and transporting 
of and caring for wounded and sick civilians, the infirm and maternity 
cases ". This form of wording, which contains a general idea-opera- 
tion and administration-followed by a list of four specific tasks, is 
restrictive in character. That does not mean that the persons concerned 
must be employed on one of those duties only. They may be assigned 
to several of these duties, provided that they do not include any not 
listed here. 

1 See Final Record of the Difilomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 705 and 706 and 819 ; see also Commentary on para. 3 below, p. 164. 
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The wording of the provision makes it quite clear that it covers the 
staff not only when they are in the hospital itself but also when 
they have to perform any duty away from the hospital buildings. 
If the hospital management, for example, were to send relief teams 
from its staff to the bombed areas after an air raid, to collect and care 
for the wounded and convey them to the hospital, the staff in question 
would be covered by Article 20 even while they were carrying out 
this duty outside the hospital. 

Whereas duties outside are subject to certain restrictions, those 
carried out inside the establishment are free from them. Thus pro- 
tection is not only accorded to the staff in direct contact with the 
hospital patients, e.g. doctors and nurses, but to the whole of the 
staff necessary for the operation and administration of the hospital, 
including the people employed in the laboratories, the X-ray depart- 
ment, the dispensary, the domestic services, the kitchens, the cleaning 
services, etc.l The idea on which this rule is based is that a hospital 
is an organized whole which cannot function efficiently unless all its 
parts are working normally. People who are not part of the medical 
staff proper are nevertheless an integral part of a hospital, since 
without their help it could not provide the services expected of it2. 
In this category also, personnel must be employed regularly and 
solely in a hospital. 

Many hospitals have auxiliary enterprises attached to them, such 
as farms. What is the legal status of the staff employed on such 
farms ? Can they be considered as " persons regularly and solely 
engaged in the operation and administration of civilian hospitals" ? 
We do not think they can. There is not, between such staff and the 
hospital patients, the close connection upon which the Convention 
insists, whereas such a connection does exist in the case of the medical 
and administrative staff, who generally live under the same roof as 
the patients in the hospital ; they thus form with the latter a single 
community linked by a common purpose. For that reason Article 20 
shouid be interpreted as limited in application, in that the words 
" operation " and " administration " must be taken to refer only 
to the hospitals themselves and not to auxiliary undertakings. 

2. Resfiect and potection 
The permanent staff of a civilian hospital are to be " respected and 

protected ". This is the traditional form of words, used since 1906 
in the First Geneva Convention, and already used in Article 18. 

See Final Record of the Diplovnatic Conference of Geneva of 1949, Vol. 11-A. 
p. 	819. 

See Covnmenlary I ,  p. 219. 
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If hospital staff are to enjoy immunity they must naturally abstain 
from any participation, even indirect participation, in hostile acts. 
I t  was seen in Article 19 that the protection to which civilian hospitals 
are entitled would cease if they committed acts harmful to the enemy. 

2. IDENTIFICATIONPARAGRAPH- OF PERMANENT STAFF 

1. Identity card 

To prove their right to wear the armlet marked with the pro- 
tective emblem, members of hospital staff will carry an identity card. 

The card must show the occupation and status of the bearer, give 
his surname, first names and date of birth, indicate to which hospital 
he belongs, and specify whether he is a member of the medical staff 
proper or of the administrative staff. 

Another essential factor in identification is the photograph of the 
bearer which must be attached to the card. 

On the other hand the stipulation that identity cards should carry 
finger prints, contained in the Stockholm draft, was dropped for the 
sake of convenience by the Diplomatic Conference1. 

A further condition imposed by the Convention is that the card 
must be embossed with the stamp of the responsible authority. I t  is 
that stamp which makes the card authentic. I t  will be noted that the 
word " embossed "-i.e. stamped by pressure-is used, experience 
having shown that ordinary ink stamps may wear off and are fairly 
easy to imitate. 

'The Conference decided not to specify what is meant by the respon- 
sible authority, in order to leave the system the necessary flexibility. 
Each State will be free to determine the competent authority as an 
internal matter. The essential is that the use of these identity cards 
should be regulated by the State, acting in full awareness of its 
responsibility. 

2. The armlet 

The permanent staff of civilian hospitals are to be recognizable by 
an armlet " bearing the emblem provided for in Article 38 of the 
Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field ". That emblem is a 
red cross on a white ground. 

I t  has already been shown that this provision is an important 
innovation by comparison with the law as it previously stood, as it 

See Final Record of the Di#lomatic Conference of Geneva of 1949, Vol. II-A, 
pp. 633 and 705. 
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extends to a further category of person the benefit of an emblem 
until then exclusively reserved to medical personnel of the armed 
forces. 

A. Descriptiolz of the armlet.-The distinctive emblem being a red 
cross on a white ground, there is no necessity, in theory, for the armlet 
itself to be white. 

I t  would be very desirable, however, to provide the hospital staff 
with a white armlet bearing a red cross, as this is the custom every- 
where for the medical personnel of the armed forces1. Indeed such 
armlets are the only ones which give good visibility, owing to the con- 
trast of colours. 

The armlet is to be water-resistant. This precaution, which is 
intended to keep it in good condition, is obviously not indispensable. 

As in the case of the red cross emblem in general, the form and 
dimensions of the armlet are not specified-a rigid definition might 
have opened the way to dangerous abuses, as attempts might have 
been made to justify attacks against persons protected by the armlet, 
by alleging that the emblems were not of the prescribed dimensions. 

I t  is laid down, in the same way as in the case of military medical 
personnel, that the armlet is to be worn on the left arm, because it is 
desirable that it should be worn in a stated position, where the eye 
will naturally look for it. Here again, a belligerent could not reason- 
ably claim the right to deny protection to a medical orderly who for 
some plausible reason wore the armlet on his right arm. 

B. Issue of armlets. Stamp.-The Convention stipulates that the 
armlets are to be issued by the State2. Since the competence and, con- 
sequently, the responsibility of the State is thereby established, it 
remains for the legislators in each country to produce regulations 
governing the use of that competence. 

Since the armlets are only to be worn in occupied territory or in 
zones of military operations, it seems essential that the State should 
delegate its power to issue armlets. An area may be transformed quite 
unexpectedly into a zone of military operations, and that would make 
a distribution of armlets a matter of particular urgency. I t  is important 
therefore that the armlets should at all times and in all places be 
available for hospital staff. That would not appear to be possible 
unless distribution were largely decentralized. Primarily it is hospital 
managements who would no doubt be entrusted with the task. Such 
decentralization of the issue of armlets may, it is true, encourage 

See Commentary, Vol. I ,  p. 310. 
See Final Record of the Diplonzatic Conference of Geneva of 1949, Vol. 11-B, 

pp. 396-397. 
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abuses, but it nevertheless seems necessary, if the provision in the 
Convention is to be put into operation rapidly. Hospital managements 
must be conscious of their responsibility and exercise strict and 
constant supervision over their staff. 

It is above all necessary to ensure issue to the proper persons. It 
is important that the armlet should only be worn by those entitled to 
do so under the Convention, but the armlet alone will not suffice for 
that. As has been said, nothing is easier than to make an armlet and 
put it on. Even if such an armlet was worn for honest motives in order 
to bring help to the wounded, its wearer could be punished. The 
belligerents must have reliable guarantees. 

Consequently an armlet will not be of any value and cannot be 
legitimately worn unless it has been stamped and issued by the State. 
That is a compulsory and absolute condition. Issue alone is note nough. 
The fact of its issue by the State must be shown by an official mark. 
The Article does not say what authority is entitled to stamp armlets ; 
in actual practice it will probably be the body which is made respon- 
sible for issuing them. 

C. Conditions governing the wearing of the armlet.-The wearing of 
the armlet, like the carrying of the identity card, is only envisaged in 
occupied territory and areas where military operations are taking 
place. 

Occupied territory means an enemy territory from which one of 
the belligerents has succeeded in expelling the armed forces of his 
adversary and over which he has established his authority. Occupation 
may extend to the whole territory of a country or to a portion only. 

The expression '' zones of military operations " refers primarily 
to the area where fighting is taking place. But it may also apply to 
areas in which military authorities are given certain powers and restric- 
tions are placed on the movement of civilians, in areas, for example, 
where there are troop movements but not fighting, and even in those 
where there is no actual movement of troops but in which the High 
Command wishes to be able to move them at short notice. As a rule 
areas of military operations are fixed expressly by decree. I t  is thus 
the State which decides, with full authority, where and when the 
armlet may and must be worn1. 

Bombing is undoubtedly a military operation and the possibility 
of its use on an extensive scale may lead to the idea of a zone of 
military operations being interpreted as covering the whole of the 
territory of the belligerents. Such a broad interpretation, however, 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A. 
p. 819. 
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does not accord with the idea behind this provision ; for the fact of 
being exposed to bombing is not in itself sufficient to turn a territory 
into a " zone of military operations ". Contact must, on the contrary, 
be established with the enemy's land forces, or at least it must be 
imminent. I t  is then that the wearing of an armlet is warranted ; it 
is then that it can actually fulfil its protective role by helping the 
wearer to move about and-preventing him from being arrested by the 
invader. That is what distinguishes the armlet from the signs marked 
on civilian hospitals which, as has been seen, are above all intended to 
preserve the hospital buildings from the effects of attack from the air. 

In addition to this territorial restriction, the Convention lays down 
a second condition : namely that the armlet can only be worn by 
permanent hospital staff while carrying out their duties ; this means 
that members of the staff are not authorized to wear the armlet when 
they are on leave, on their holidays for example, or when they go out 
in the evening, but only while they are actually working in the hospital 
or out on one of the special duties mentioned in paragraph 1'. 

This restriction on the wearing of the armlet is based on the idea 
that there should be a close connection between the distinctive sign 
and the duties it is intended to protect. Hospital staff do not enjoy 
special protection on their own account, but because of the humanitar- 
ian work they are doing. Besides, the restriction in question is likely 
to reduce the risk of abuse ; for it is difficult, if not impossible, to 
supervise the wearing of the armlet when personnel are off duty. 

Attention should also be drawn to the fact that this restriction 
applies only to the armlet and not to the identity card, which may 
always be carried by members of the hospital staff, even when they are 
on leave. 

PARAGRAPH- STAFF3. TEMPORARY 

1. Statz~sand duties 

Whereas the permanent staff are employed at all times in a hospital, 
this paragraph refers to a special category of personnel who are only 
employed there temporarily. The Convention describes them as 
" other personnel ", meaning all the people working in a hospital 
without being regularly or solely employed there-such people in fact 
as a surgeon who has a private practice, but goes regularly to the 
hospital to carry out operations, or an auxiliary nurse who goes to 
help in the hospital two afternoons each week, or again a night watch- 

For the exact meaning of the expression " while carrying out their 
duties " see also pp. 166-168. 
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man who has another job during the day. What all these people have 
in common is that their work at the hospital is not their only occupa- 
tion ; they are not therefore covered by paragraph 1. I t  would have 
been going too far, however, to deprive them of special protection 
while they were working in the hospital. Paragraph 3 was designed to 
extend the application of paragraph 7 for their benefit. 

A condition which applies to this category of staff is that they 
should belong to that organized whole, with its ranks and grades, 
known as a hospital. In their case too the deciding factor is their 
employment in a hospital ;temporary personnel must be subordinate 
to the management of the hospital : the management must be able to 
give them administrative orders while they are working for the hospital. 

I t  does not seem possible to conclude from the fact that para- 
graph 3 does not again mention the four specific outside tasks listed in 
paragraph 1, that temporary personnel are only protected while on 
duty inside the hospital. That list develops and clarifies the words 
" operation and administration of civilian hospitals ", and the use of 
the same terms again in paragraph 3 tacitly implies that the same list 
holds good. The only criterion on which the Diplomatic Conference 
wished to base the distinction between the two categories of staff was 
the nature of the connection between the hospital and its staff, and not 
the nature of the services rendered1. The application of paragraph 3 
does not therefore depend on whether the temporary staff work in the 
hospital itself or whether they are engaged on one of the duties men- 
tioned in paragraph 1,i.e. in searching for, removing, transporting and 
caring, outside the hospital for wounded and sick civilians, the infirm 
and maternity cases. They will be protected in either case. 

2. Resfiect and fwotection 

Temporary staff must be respected and protected in the same way 
as the permanent staff. The fact that they are giving their services to 
a hospital raises them to the same level as members of the permanent 
staff and makes them equally worthy of special protection. 

They will, however, be granted immunity only while they are 
working in the hospital ;it will cease as soon as they have reverted to 
their usual occupation, and will again be granted when they are once 
more engaged on their hospital duties. 

It is, lastly, obvious that both temporary and permanent staff must 
strictly abstain from taking any part, direct or indirect, in the hostilities. 

See Final Recovd of the Diplomatic Conference of Geneva of 1949,Vol. 11-B, 
pp. 395-397. 

a For the meaning of these terms see above, p. 160. 
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3. Identification 
I. T h e  armlet 

A. Conditions covering the use of the armlet.-Temporary staff will 
be entitled to wear the armlet " 2s provided in and under the conditions 
prescribed in this Article, while they are employed on such duties." 
This sentence means first and foremost that the armlet can only be 
worn in occupied territory and in zones of military operations, since 
temporary personnel could not conceivably be given wider rights 
than the permanent staff. 

I t  also means that the armlet worn by temporary personnel will 
be similar in its essential features to that worn by the permanent 
staff : it must be issued and stamped by the State ; it must be water- 
resistant and must be marked with a red cross'on a white ground ; 
i t  must, lastly, be worn on the left arm1. 

I t  is then stipulated that the armlet may only be worn while the 
wearer is employed on one of the duties listed in paragraph 1. This 
restriction is similar to the one in the previous paragraph, where it is 
stated that the armlet shall be worn by permanent staff only while 
they are carrying.out their duties. Whereas the point of this restriction 
is easy to see in the case of temporary personnel (since such personnel 
can only reasonably claim that they are entitled to wear the armlet 
while they are engaged in their hospital duties, and not while they are 
doing their other work) it is more difficult to see the significance of the 
provision in the case of permanent staff. 

B. Differences in regard to the wearing of the armlet by permanent 
stag and lemfiorary personnel.-The draft Article submitted to the 
Diplomatic Conference by Committee I11 gave all civilian hospital 
staff, permanent and temporary, the right to wear the armlet, but 
limited this right to the actual time during which they were on duty. 

The Plenary Assembly of the Conference had to consider amend- 
ments to the Article, tabled jointly by several delegations ;they were 
adopted by a slight majority, giving the Article its present wording3. 

The amendments were accompanied by the following written 
explanation of the reasons for submitting them : 

For further details on this subiect, see P. 161. 
See Final Recwd of the ~ i ~ l o m a t i c  ~on fe jence  of Geneva of 1949,Vol. II-A, 

p. 	851. 
Ibid., Vol. II-B, p. 391. 
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In the case of hospital personnel the protection of the red cross, etc., 
emblem is at  present extended by Article 18 to all personnel regularly 
engaged in hospital duties. This would cover all part-time employees, 
e.g. persons who devote a few hours a day to work in hospitals but who 
engage in other activities, such,a work in munition factories, during the 
rest of the day. It is clearly wrong that such persons should wear red cross, 
etc., armlets and receive full protection while engaged in factory work, 
and it is therefore proposed that the full protection of the Article should be 
restricted to persons " regularly and solely " engaged in hospital work. 

To cover other hospital employees, e. g. part-time workers, it is proposed 
to add a new paragraph affording them full protection and entitlement 
to wear the armlet while they are actually engaged in hospital w0rk.l 

It will be seen from this explanation tha t  the  authors of the amend- 
ments wish to  divide the staff into two categories : permanent staff, 
who would be entitled to  wear the armlet at all times, and  temporary 
staff, who would only be protected by the armlet when they were 
actually carrying out their duties in a civilian hospital. The explana- 
tion clarifies the Article in a very satisfactory manner, and if no other 
explanation had been given i t  would have been comparatively simple 
t o  arrive a t  a n  interpretation in accordance with the  author's 
intentions. One of the delegations which had proposed the amend- 
ments in question made a statement, however, before the Plenary 
Assembly, which seems to  contradict what was said above. The 
statement was as  follows : 

In the Geneva Convention the protection of medical personnel rests 
on the early conception of Henry Dunant that they are outside the fight ; 
they take no part in the actual fighting, and their position is that of looking 
after the victims of the battle. In the same way if we are to maintain 
effective protection for those who look after civilian sick and wounded 
we must secure that the persons protected are not, in fact, actually fighting 
in the war against the enemy. 

Now it is perfectly possible-maybe it did indeed happen-that doctors 
or other staff of hospitals engaged during part of the day or even during 
the full day in looking after wounded and sick felt their patriotism demanded 
that in their spare time they should take a more active role in resisting 
the enemy : if medical personnel in a hospital become involved in that 
kind of operation, then the difficulty of protecting them while occupied 
with their hospital duties will be tremendously increased. Therefore we 
propose that in the first paragraph of the Article the words " and solely " 
should be added after " regularly " so that the full-time staff of hospitals 
shall be precluded from taking part in activities incompatible with their 
hospital dutiesz 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol.111, 
p. 	109. 

Ibid., Vol. 11-R, pp. 395-396. 
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That indicates that it was indeed the intention of the authors of 
these amendments to prevent members of the staff of civilian hospitals, 
including members of the permanent staff, from engaging in resistance 
work against the occupying forces during the time when they were 
not at  the hospital. Now, it is hard to see how that could be achieved 
without restricting the wearing of the armlet to the time when those 
concerned were on hospital duty, either inside the hospital or outside. 

The proceedings of the Diplomatic Conference do not therefore 
make it possible to determine with any certainty what the legislators' 
intentions were. The exact significance of the distinction between 
the two categories of staff remains somewhat obscure l. 

Nevertheless it would seem possible to draw certain conclusions 
concerning the interpretation of the Article after studying the text 
in the light of the discussions which produced it. I t  is possible to state, 
in a general way, that the undoubted intention of the Diplomatic 
Conference in distinguishing two categories of staff was to give each of 
them a different status. It did not succeed in bringing out this 
distinction clearly, because of the expressions it used. The distinction 
will therefore have to be made in the national legislation of each 
country. In  our opinion the following general rules might help to 
produce a satisfactory solution of the problem ; they take account of 
the presumed wishes of the legislator, while being at the same time 
compatible with the wording of the Article. 

1. 	Temporary staff should wear the armlet only while actually 
carrying out hospital duties, either inside the hospital or outside 
it when entrusted with one of the tasks mentioned in paragraph 1. 
It would seem reasonable that permanent staff should be re-
cognized as having the right to make rather freer use of the armlet. 
Members of the permanent staff who do not live in the hospital 
might, for example, be authorized to wear the armlet when going 
directly to  and fro between their homes and the hospital. Their 
journey to and fro between their homes and the hospital might 
be considered, by a free interpretation of the text, to be part of 
their duty and would, consequently, be covered by the words 
" while carrying out their duties ". Such a solution would appear 
to be logical and sensible, and the application of any legal provision 
should be based on logic and good sense. 

The distinction drawn in the First Geneva Conference of 1949 between 
permanent and temporary medical personnel (see Commentary, Vol. I, 
pp. 218-224) undoubtedly influenced the decision of the Conference to adopt 
the same solution in the present Convention. See in this connection, Find  
Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B,p. 396. 
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11. Identity card. 
Temporary staff as well as permanent staff will carry an identity 

card to prove that they belong to a civilian hospital and have the right 
to wear the armlet. 

The card has the same features as the identity card carried by 
the permanent staff. It should therefore contain the following 
particulars and items : the name of the bearer, his photograph and 
the embossed stamp of the issuing authority1. It is also stipulated 
that the identity card carried by temporary staff shall state the duties 
on which they are employed. 

The management of every civilian hospital must keep an up-to-date 
nominal list of all the hospital staff, both permanent and temporary, 
specifying the duties of each of them. 

This measure is indispensable for purposes of supervision. I t  will, 
enable the managements of civilian hospitals to ensure that the 
armlet is not being misused. 

Moreover, since the list in question must be made available to 
the competent authorities-those of the country concerned or of the 
occupying forces, when they so request-they will be in a position to 
verify at any time that the armlet is being used only by those entitled 
to wear it. A nominal list, always kept up-to-date, would therefore 
appear to be a means of control which is indispensable to the author- 
ities entrusted under national laws of application with the task of 
ensuring that the armlet is not misused. That task will often be a 
difficult and very responsible one, but it is a necessary corollary to 
the extension of the right to use the Red Cross emblem to new 
categories of persons. 

ARTICLE 21. - LAND AND SEA TRANSPORT 

Convoys of vehicles or hospital trains on  land or specially provided 
vessels on sea, conveying wounded and sick civilians, the infirm and 
maternity cases, shall be respected and protected in the same manner as 
the hospitals provided for in Article 18, and shall be marked, with the 
consent of the State, by the display of the distinctive emblem provided 

1 For fuller details concerning the items on the identity card, see above. 
p. 161. 
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for in Article 38 of the Geneva Convention for the Amelioration.of the 
Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1947. 

1. Definition 
This Article only applies to transport conveying the wounded 

and sick civilians, the infirm or maternity cases, in convoys of vehicles 
or in hospital trains on land or, at  sea, by vessels provided for the 
purpose. Medical transport by air will be dealt with in the next 
Article. 

A convoy of vehicles means a number of vehicles forming a column. 
The presence of a convoy commander, with authority over the drivers 
and escort, gives an organized character to such a mobile unit. The 
Article is restricted to transport in convoys ; medical transport in 
the form of single vehicles is therefore excluded from its scope. 

lJThe word "vehicle must be taken in the broadest possible 
sense : it covers any means of transport by land ; it need not necess- 
arily be used solely for medical purposes. I t  will be enough if it is so 
used occasionally and temporarily, provided, of course, that while 
so employed it is not used for any other purpose. A medical convoy 
composed of horsedrawn vehicles normally used for transporting 
agricultural produce and occa~ionally used in the service of the 
wounded, must, therefore, be protected in the same way as a convoy 
of specially designed ambulances l. 

The soundness of this provision does not seem open to question. 
It is vitally necessary for the wounded to be transported to hospital 
as quickly as possible. Motor ambulances used solely for such work 
will not always be readly available and, as has often happened, any 
vehicle available will be used. I t  must not be possible to use this as an 
excuse for opening fire on transport carrying wounded or sick people. 

Hospital trains are expressly mentioned in this Article as one of 
the forms of land transport. They are mobile units on rail, and are 
composed of carriages used for the hospital treatment, and transport 
of the wounded, the sick and other persons in like case. Here again it is 
not necessary for them to be used exclusively for medical purposes. 
In  cases where they are so used temporarily or occasionally, protection 
under the Article is of course confined to the actual duration of their 
use as hospital trains. 

Sea transport must be by " specially provided vessels " ; the word 
cc specially jJ has been omitted in the French version, as the Diplomatic 
Conference considered that the word " affect& " already implied that 

Sse Final Record of the Diplomatic Confevence of Gensua of 1919, Vol. 11-B, 
pp. 398-399. 
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the vessels were specially provided. The discussion which took place 
on the subject in the Plenary Assembly of the Diplomatic Conference 
brought out quite clearly that the word " provided " (in the French 
text " affect& ") does not necessarily mean permanently provided ; 
it will suffice if the vessels are provided occasionally1. In order to 
enjoy protection under Article 21 it is not necessary for those concerned 
to be conveyed by sea in hospital ships proper, i.e. vessels constructed 
or specially equipped solely for that purpose ; any merchant vessel 
used temporarily as a hospital ship is protected under the provision. 

Nor is it necessary for merchant vessels which have been converted 
into hospital ships to be used for medical transport throughout the 
hostilities. On that point the present provision differs from that 
contained in Article 33 of the Second Geneva Convention of 1949. 
Apart from the crew, a hospital staff and medical equipment, no 
people or goods may be carried on the vessel other than the categories 
of person enumerated in the provision. 

2. Respect and protection 

The Article states that medical transport is to be respected and 
protected in the same manner as civilian hospitals as defined in 
Article 18. I t  may therefore be concluded that they may be regarded 
as mobile hospitals. 

On that point, the reader is referred to the Commentary on 
Article 18 ; for information concerning the origin and significance of 
the traditional words "respect and protect ", reference should be 
made to what we said about Article 16 concerning the protection of 
the wounded and sick. 

To respect medical convoys means, in the first place, not to attack 
them, not to harm them in any way, which also means not to interfere 
with their running. The enemy should avoid interfering with them, but 
that is not enough ; he must also allow them to carry out theirwork. 

To protect medical convoys etc. means to ensure that they are 
respected ; it may even involve ensuring that they are respected by a 
third party. I t  also means giving them help in case of need. 

As in the case of civilian hospitals and their staff, the protection 
of medical transport depends on strict abstention from any direct 
or indirect participation in a hostile act. 

As is known, the Convention lays down that civilian hospitals 
are not to be deprived of protection on the ground that wounded and 

See Final Record of the Diplomatic Conference of  Geneva of 1949, Vol. 11-B, 
pp. 471-472. 
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sick members of the armed forces are being treated therein. That 
provision also applies to the medical transport considered in Article 21. 

By the terms of this Article protection depends on certain restrictive 
conditions, but that does not in any way mean that where such 
conditions are not fulfilled, the means of transport, or the wounded 
and sick, are deprived of all protection. For example, the wounded 
and sick in vehicles which are moving singly, are still entitled to 
immunity and remain protected in theory. However, since a single 
vehicle is not allowed to display the red cross emblem, it is quite 
certain that its passengers will not in fact have the same guarantees 
of safety as those travelling in convoys. In short, Article 21, over and 
above the individual protection due to every wounded or sick person 
under Article 16, confers general protection on medical convoys as 
such. 

3. Marking 

In order to ensure the protection of civilian medical convoys, 
the Convention allows them to be marked with the red cross 
emblem. 

This is the third example given of the use of the distinctive 
emblem being extended to civilians. As in the case of the other two 
(civilian hospitals and their staff) this provision is the result of a 
compromise between the liberal view, that use of the emblem should 
be accorded to all civilian medical transport, and the restrictive view 
aimed a t  limiting its use. As has been said, the solution embodied in 
this provision is based on the latter view and the Article illustrates 
the same anxiety to avoid any danger of diminishing the value of the 
emblem, as was noted in the commentary on Article 20. Use of the 
sign is only extended to well defined groups of people, forming organ- 
ized units and subject to some form of discipline. I t  is therefore 
essential that there should be constant supervision of the use made 
of the sign. The greatest care should be taken to ensure that the 
emblem of a red cross on a white ground should o d y  be dispiayeci 
while the vehicle is used as medical transport and that it should be 
removed when the work is at an end. Strict orders to that effect must 
be given to any organization, official or private, which is engaged in 
medical transport, especially to the officers commanding convoys of 
vehicles or hospital trains and to the captains of hospital ships. 
While it must not be pretended that no danger of abuse exists: it is 
easy to imagine lorries which had brought back civilian wounded from 
the fighting zone to the rear, under the protection of the red cross, 
might then return to the front with a load of war material ; if the 
red cross emblem had been not removed by then, a very serious 
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violation of the Convention would result. Constant vigilance is there-
fore required, if it is wished not to weaken the moral authority and 
protection afforded by the distinctive emblem. 

ARTICLE 22. -AIR TRANSPORT 

Aircraft exclusively employed for the removal of wounded and sick 
civilians, the infirm and maternity cases or for the transport of medical 
fiersonnel and equipment, shall not be attacked, but shall be respected 
while flying at heights, times and on  routes sfiecifically agreed @on 
between all the parties to the conflict concerned. 

They  m a y  be marked with the distinctive emblem firovided for in 
Article 38 of the Geneva Convention for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field of August 12, 1949. 

Unless agreed otherwise, flights over enemy or enemy occupied territory 
are prohibited. 

Such aircraft shall obey every summons to land. In the event of a 
landing thus imposed the aircraft with its occupants m a y  continue i t s  
flight after examination, if any. 

1. Definition 

Article 22 is designed to protect medical aircraft. The term 
r r  aircraft " (" aCronef "), taken from Article 36 of the First Geneva 
Convention1, refers to aeroplanes, helicopters, airships or any other 
flying machines. Like the transport referred to in the previous 
Article, medical aircraft may only be used for conveying wounded, 
sick, the infirm and maternity cases. 

2. Protection 

The essential difference between this Article and that dealing 
with land transport is the fact that it was thought necessary for 
medical aircraft to be protected when flying singly as well as when in 
convoy. Nevertheless they are to be respected only when flying at 
heights and times and on routes specifically agreed upon by all the par- 
ties to the conflict concerned. The experts who adopted this solution, 

See Commentary, Vol. I ,  pp. 285 sqq. 
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based on the First Convention, pointed out that under conditions of 
modem warfare painted markings were a useless system of identifica- 
tion; for aircraft were sometimes fired upon from the ground, or from 
other planes, before their colour or markings could be distinguished. 
Only previous agreement as to routes, heights and times of flight 
could in their opinion afford medical aircraft real security and provide 
belligerents with adequate safeguards. 

The solution adopted makes any future use of protected medical 
aircraft dependent on the conclusion of an agreement between the 
belligerents. As it will be a matter in each case of fixing routes and 
times of flights, such agreements will no doubt be made by a simple 
exchange of communications between the military commands and the 
responsible civilian authorities. Agreements of a general nature, 
concluded for the duration of hostilities, are also conceivable, however. 

If there is no agreement, belligerents will only be able to use 
medical aircraft a t  their own risk and peril. It is, however, to  be 
hoped that in such cases the enemy will not resort to extreme measures 
until he has exhausted all other means of check at  his disposal, 
especially when the aircraft is marked with distinctive signs. 

As in the previous provision, a medical aircraft, to be protected, 
need not be specially equipped or permanently detailed for medical 
work. I t  may therefore be used temporarily on a relief mission. 
This liberal conception is entirely justified, as medical aircraft are 
called upon to bring help in emergencies-often under improvised 
arrangements. At times they may afford the only available means of 
transport. Aircraft used temporarily on medical mission should of 
course bear the distinctive sign only while on the mission, and will 
be respected only for its duration. 

Moreover it is clear from the text of the Convention that, to be 
protected, any medical aircraft must, during its relief mission, be 
used exclusively for that purpose, and must consequently be completely 
unarmed. That is obvious. I t  should be noted, lastly, that for reasons 
of military security it did not seem possible to confer protection on 
aeroplanes searching for wounded and sick or shipwrecked persons. 

Marking is not obligatory, because the conditions of flight will 
have been agreed upon by the Parties to the conflict. There is there- 
fore no obligation under the Article to mark medical aircraft bearing 
known code letters and flying on routes and at  heights and times 
settled beforehand. Marking is made optional, the decision being 
left to the discretion of the belligerents. Whether an aircraft will 
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be marked will depend on the terms of the agreement ;if it  is, in order 
that the distinctive emblem of the Convention may be clearly seen, 
it should be prominently displayed beside the national colours on the 
top, bottom and sides of the aircraft. 

It should be mentioned, however, that marking with the distinctive 
emblem appears, in actual fact, to be indispensable. A medical 
aircraft might, for instance, be diverted from the given route through 
no fault of its own ; its protection would then depend solely on the 
sign of the red cross on a white ground. 

Besides being marked with a red cross, medical aircraft can be 
given other meails of identification. They might, for example, be 
painted completely white, as white offers good visibility and is quite 
distinct from the colour of military aircraft. This solution was adopted 
in the 1929 Geneva Convention in the case of medical aircraft belonging 
to  the armed forces. 

Belligerents may also quite possibly decide, in the agreements 
mentioned in paragraph 1, on other methods of marking or recognition 
likely to increase the safety of medical aircraft : the best means of 
establishing that an aircraft is genuinely on relief mission is permanent 
contact by radio with the ground and also with other aircraft. Every 
aircraft now has its own call sign. Surely a special international signal 
for medical missions could be agreed upon ? Similarly a short inter- 
national code, like those used in navies and air forces, would make it 
possible to communicate with the aircraft during its flight and to 
question it as to the nature of its mission and the way in which it 
was to be carried out. The same means could be used to give the 
aircraft instructions regarding its flight and, if necessary, to order it 
to land. 

PARAGRAPH3. PROHIBITION- OF FLIGHT 

OVER ENEMY TERRITORY 

The question of flight over enemy territory was the main stumbling- 
block in 1929. On this point it was found necessary to bow to the 
demands of military security, as otherwise the whole idea of protecting 
military medical aircraft might have had to be abandoned ; the 
general staffs considered that the risk of unwarranted observation 
from such aircraft would have been too great. The same reasons 
appear to have been decisive in the case of civilian medical aircraft. 

The ban refers both to flights over the actual territory of the enemy 
power and to those over territory occupied by that power. Prohibition 
of flight over enemy territory would not, however, appear to be as 
prejudicial to the interests of humanity as has been believed. For 



176 ARTICLE 22 

what does a medical aircraft actually do ? I t  takes medical personnel 
and supplies to the wounded and sick and the other people concerned, 
who are then brought back to hospitals behind the lines. For these 
purposes it flies over the territory of the country it is serving or 
territory occupied by that country's armed forces1. 

Finally it must not be forgotten that the paragraph begins with 
the words "unless agreed otherwise ". On certain occasions when 
circumstances so require, e.g. when there are wounded in a besieged 
zone or place, special permission to fly over enemy-controlled territory 
may be requested. Such a solution is in full accordance with Article 15, 
paragraph 3, of the Convention. 

What is to happen if, as a result of an error in the notification for 
example, a medical aircraft fails to comply with the rule prohibiting 
fight over enemy-controlled territory ? - I t  will obviously lose its 
right to special protection and will be exposed to all the accompanying 
risks. Nevertheless, any belligerent conscious of his duty would warn 
the offending plane by radio or order it to land (paragraph 4) before 
resorting to extreme measures. I t  is clear that once the machine is on 
the ground the wounded and the medical personnel will be fully 
entitled to the protection due to them in all circumstances. 

The summons to land provides the adverse party with a safeguard ; 
it is the one real means of defence against abuse. This extremely 
important provision has also been taken from the First Geneva 
Convention of 1949 ; it states explicitly that medical aircraft must 
obey every summons to land. I t  applies in the first place to aircraft 
flying over enemy or enemy-occupied territory whether or not they 
are authorized to do so. I t  also applies to aircraft which are over 
their own territory but close to the enemy lines. 

If the aircraft refuses to obey, it does so at its own risk and it is 
iawfui to open fire on it. If the machine is already out of range, the 
summons obviously becomes a mere formality. I t  should not be 
forgotten however that if the plane refuses to obey the summons and 
is pursued it loses the protection of the Convention, having failed to 
comply with its own obligations. 

The word " territory " should be understood in the sense in which it is 
used in international law. I t  may be mentioned in this connection that according 
to Article 2 of the Chicago Convention on International Civil Aviation (Chicago, 
December 7,1944),the territory of a state is deemed to be the land areas and 
territorial waters adjacent thereto under the suzerainty, protection or mandate 
of such state. It did not appear necessary to enter into these details in the 
Geneva Convention. 



What is to happen to a plane after it has obeyed the summons to 
land ? The enemy can examine it and will, in normal cases, be able 
to see for himself that the machine is being used exclusively for medical 
purposes. The necessary steps will then be taken to ensure that the 
wounded do not suffer from the delay imposed. When the examination 
is over, the aeroplane with its occupants may resume its flight. That 
appears reasonable. The object of medical aviation is to permit rapid 
evacuation of the categories of person referred to in this Article. 
They should not, therefore, have to suffer from the enemy's exercise 
of his right of examination, all the more so (always presuming that the 
crew of the plane are guilty of no irregularities) because the summons 
has, so to speak, been wrongly made. Lastly, it should not be forgotten 
that the plane has actually obeyed the summons to land ; that fact 
must be placed to the credit of its occupants. 

If-and it is to be hoped that such cases will be the exception-if 
examination reveals that an act "harmful to the enemy", in the sense 
of Article 19, has been committed, i.e. if the plane is carrying muni- 
tions or has been used for military observation, it loses the benefit 
of the Convention ; the enemy may seize it and intern the crew and 
passengers or, should occasion arise, treat them in accordance with 
Article 5 of the Convention. On the other hand, wounded and sick 
who are being carried in the aircraft, will not lose their right under the 
Convention to the respect and medical care they need, subject to any 
punitive measures which may be taken in their case if they are per- 
sonally guilty or guilty as accessories. 

ARTICLE 23. -CONSIGNMENTS O F  MEDICAL SUPPLIES, FOOD AND 
CLOTHING 

Each High Contracting Party shall allow the free passage of all 
consignments of medical and hospital stores and objects necessary for 
religious worshi* intended only for civilians of another High Contracting 
Party, even if the latter is. i ts  adversary. I t  shall likewise permit the free 
#assage of all consignments of essential foodstuffs, clothing and tonics 
intended for children under fifteen, expectant mothers and maternity 
cases. 

The obligation of a High Contracting Party to allow the free $assage 
of the consignments indicated in the preceding paragrafih i s  subject to 

For the discussions leading up to the adoption of this Article, see Final 
Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, pp. 635-636, 
708, 763, 764 and 819-820; Vol. 11-B, p. 402. 



the condition that this Party i s  satisfied that there are n o  serious reasons 
for fearing : 
(a) 	 that the consignments m a y  be diverted from their destination, 
(b) 	that the control m a y  not be effective, or 
(c) 	 that a definite advantage m a y  accrue to the military efforts or economy 

of the enemy through the substitution of the above-mentioned consign- 
ments for goods which would otherwise be povided or produced by 
the enemy or through the release of such material, services or facilities 
as would otherwise be required for the production of such goods. 

T h e  Power which allows the passage oj the consignments indicated 
in the first paragraph of this Article m a y  make such permission conditional 
on  the distribution to the persons benefited thereby being made under the 
local supervision of the Protecting Powers. 

Such consignments shall be forwarded as rapidly as possible, and the 
Power which permits their free passage shall have the right to prescribe 
the technical arrangements under which such passage i s  allowed. 

In consequence of the growing economic interdependence of 
States the blockade has become a most effective weapon. A ban on all 
trade with the enemy or with any country occupied by the enemy, 
strict regulations governing trade with neutral countries, and an 
extension of the idea of " war contraband " are measures whose 
object is to place the adverse party in a state of complete economic 
and financial isolation ; such measures cause suffering to the popula- 
tion as a whole, as they affect combatants and non-combatants 
indiscriminately. 

After the First World War several International Red Cross Con- 
ferences discussed this problem and recommended that combatants 
should come to an agreement to allow medicaments, medical equip- 
ment, food and clothing through any blockade when they were 
intended for certain categories of the civilian population1. 

From the very beginning of the Second World War the Inter- 
national Committee of the Red Cross tried to persuade the authorities 
responsible to relax the blockade in order to relieve the distress among 
millions of human being who were exposed to famine or epidemics. 
Undaunted by the difficulties and the many refusals, the Committee 
made untiring efforts which were finally rewarded when it was able 

See in particular, Resolution XI1 of the 1921 Conference a t  Geneva, 
Resolution I X  of The Hague Conference in 1928 and Resolution XXIV of 
the Brussels Conference of 1930. 



to arrange for relief supplies to pass through the blockade to the 
civilian population which had been tried most sorely-in Greece, the 
Channel Islands, the Netherlands, the " pockets " on the Atlantic 
coast etc. This assistance was given almost entirely to the populations 
of occupied countries :help could not be brought to those of the belli- 
gerent countries themselves until hostilities endedl. 

In order to provide a legal basis for future action of this kind, the 
International Committee proposed inserting in the new Civilian 
Convention provisions designed to save certain categories of civilian 
from the unfortunate consequences of the blockade, the categories in 
question being the most vulnerable and most worthy- oi protection 
and assistance. The Committee prepared a draft Article prescribing 
free passage for any consignment of medicaments or medical equip- 
ment on its way to another contracting State, even an enemy. A 
second paragraph provided for the free passage of any consignment 
of food, clothing and tonics for the exclusive use of children under 
fifteen and expectant mothers, subject to supervision by the Protect- 
ing Powers as a safeguard for the interests of the State authorizing 
passage. 

The Committee's draft was approved by the XVIIth International 
Red Cross Conference and submitted to the Diplomatic Conference 
in 1949. After lengthy discussion the Diplomatic Conference adopted 
the general principle but considerably expanded the stipulations 
concerning supervision. 

PARAGRAPH1. - RIGHTTO FREE PASSAGE 

1. Principle -Distinction between two kinds of consignment 

The right to free passage means that the articles and material in 
question may not be regarded as war contraband and cannot therefore 
be seized. This right is subject to numerous conditions which are laid 
down in the Article. 

One case may, however, be mentioned here : a t  the very beginning of 
the war, when the restrictions imposed by the blockade were still comparatively 
light, consignments of food from Latin America were able to pass through 
the blockade into Germany as a result of representations made by the Inter- 
national Committee of the Red Cross ; they were then distributed to the wounded 
and sick by the German Red Cross : see Report of the International Committee 
of the Red Cross on its activities during the Second World War ,  Vol. 111, p. 370. 

Relief actions in behalf of the populations of occupied territories and the 
role played by Internalional Red Cross organizations are discussed. See 
Commentary on Articles 59 ff. 

X V I I e  Con fdrence internationale de la Croix-Rouge, rksumk des dkbats 
des Sous-commissions de la Commission juridique, pp. 54-55 ; and Final Record 
oj the Diplomatic Confevence of Geneva of 1949, Vol. I ,  p. 117. 



One condition relating to the nature of the consignment and the 
category of people for whom they are intended, appears in paragraph 1. 
A distinction is drawn between two classes of consignment: (1) 
consignments of medical and hospital stores and objects necessary for 
religious worship ; (2) consignments of essential foodstuffs, clothing, 
and tonics. The former cannot be a means of reinforcing the war 
economy and can therefore be sent to the civilian population as a 
whole. On the other hand, consignments which fell into the second 
category are only entitled to free passage when they are to be used 
solely by children under fifteen, expectant mothers and maternity 
cases. 

This distinction is based on military considerations. The intention 
is to keep a strict check on the destination of provisions which might 
reinforce the economic potential of the enemy if used for other pur- 
poses. 

It is well to point out, as the International Committee had already 
done in the pamphlet " Remarks and Pro#osals " published on the eve 
of the Diplomatic Conference, that the words " intended only for 
civilians " cannot be interpreted a contrario as meaning that that 
right does not apply to medical consignments intended to be used for 
the treatment of wounded and sick of the armed forces. When such 
consignments are sent by sea, they are in fact entitled to free passage 
under Article 38 of the Second Geneva Convention of 1949. Such an 
interpretation is in full accordance with the general idea underlying 
the Geneva Conference, which, as we have mentioned on several 
occasions, tends to put the wounded and sick, whether civilians or 
members of the armed forces, on a footing of equality in the matter 
of relief. I t  would, therefore, be perfectly possible, if the present 
Article and the Article of the Second Convention mentioned were 
applied in conjunction, for a medical consignment to be intended both 
for civilians and for wounded and sick members of a belligerent's 
armed forces. 

I t  should also be noted that the expression " consignments of 
medical and hospital stores " covers consignments of any pharma- 
ceutical products used in either preventive or therapeutic medicine, 
as well as consignments of medical, dental or surgical instruments or 
equipment. 

The paragraph stipulates that only essential foodstuffs are entitled 
to free passage. That should be understood to mean basic foodstuffs, 
necessary to the health and normal physical and mental development 
of the persons for whom they are intended, viz. children under fifteen, 
expectant mothers and maternity cases. Examples are milk, flour, 
sugar, fats and salt. 



The term " tonics " covers any pharmaceutical products which 
are intended to restore normal vitality to the human organism1. 

2. Scope of the firovisions 

The principle of the free passage of the consignments mentioned 
in paragraph 1, is general in scope. I t  applies to all such consignments, 
when they are intended for the civilian population of another contract- 
ing party, whether that party is an enemy, allied, associated or 
neutral State. 

I t  is the words " even if the latter is its adversary " which give 
this Article its full significance, since almost insurmountable obstacles 
have up to the present time been placed in the way of consignments 
intended for an enemy State. The provision is certainly intended to 
refer primarily to the relations between the States carrying out a 
blockade-especially the great maritime powers, as they are the 
traditional blockading powers-and the States against whom the 
blockade is directed. 

Furthermore, the principle of free passage applies to  any consign- 
ment sent on any grounds whatever within the meaning of this 
Article. No distinction will be made between relief consignments in 
the strict sense of the term, sent by States or humanitarian organiza- 
tions or private persons, and the imports of merchandise which 
a belligerent has acquired regularly through trade channels from 
allied or neutral States. The general character of the Article under 
discussion here distinguishes i t  from Article 59 and those following 
it, which are more limited in scope and refer only to relief consignments 
for the population of occupied territories. 

Paragraph 2 brings together, under (a) to ( c ) ,  a number of condi- 
tions offering guarantees to the belligerents granting free passage that 
the consignments will not serve any purpose other than those for 
which provision is made in the Convention. Those guarantees are as 
follows : 

As an indication, Article 24 of the London Declaration of 1909 on the 
laws of maritime warfare, declares that food, clothing, clothing material and 
footwear suitable for military use are conditional contraband as opposea to 
absolute contraband. Article 29 of the Declaration proclaims that articles 
and material used solely for treating the sick and wounded cannot be regarded 
as war contraband. The Declaration, however, was not ratified. 



A. Danger of misafipropriation. - A doubt as to the destination 
of consignments would not be sufficient reason for refusing them free 
passage ; the fears of the Power imposing the blockade must be 
based on serious grounds, i.e. they must have been inspired by the 
knowledge of certain definite facts. On the other hand, supervision 
by a neutral intermediary, e.g. by the Protecting Powers or the 
International Committee of the Red Cross, should afford the blockading 
Power adequate assurances. The question will be discussed again 
in the commentary on paragraph 3. 

B. Supervision. - I t  is essential that consignments should be 
subject to strict and constant supervision from the moment they 
amve until they have been distributed. That task is primarily the 
responsibility of the Power to whom the consignments are sent, but 
quite obviously only a disinterested organization, independent of the 
State receiving the consignment, will be in a position to offer the 
degree of efficiency and impartiality which the State granting free 
passage is entitled to demand. 

C. B a n  on  undue advantage. - The Diplomatic Conference com- 
pleted this series of safeguards by a last condition, under which the 
right of free passage would not be granted to consignments through 
which a definite advantage might accrue to the enemy. 

This condition refers to the indirect effect the consignments in 
question might have on the enemy's position. I t  is true that any 
consignment of medical and hospital stores, food and clothing, always 
benefits the receiving Power in one way or another. The Convention 
does not disregard that fact and to avoid a belligerent using it as a 
pretext for refusing to authorize any free passage of goods, it lays 
down that there must be some "definite advantage" (avantage 
manifeste). I t  will be agreed, generally speaking, that the contribution 
represented by authorized consignments should be limited : in the 
majority of cases, such consignments will be hardly sufficient to meet 
the most urgent needs and relieve the most pitiable distress ; it is 
hardly likely, therefore, that they would represent assistance on such 
a scale that the military and economic position of a country was 
improved to any appreciable extent. 

Nevertheless, if, however unlikely it may seem, a belligerent has 
serious reason to think that the size and frequency of the consignments 
are likely to assist the military or economic efforts of the enemy, he 
Would be entitled to refuse free passage. 

The conditions laid down in paragraph 2 have been criticized as 
leaving too much to the discretion of the blockading Powers. Such 
objections appear to be only too well justified. The wording of para- 



graph 2 is vague and there is a danger that it may seriously jeopardize 
the principle set forth in paragraph 1. Nevertheless the Diplomatic 
Conference of 1949 had to bow to the harsh necessities of war; 
otherwise they would have had to abandon all idea of a general right 
of free passage. Some delegations had originally intended to accept 
the principle of free passage only in the form of an optional clause. 
I t  was only after the insertion of the safeguards set out under (a), 
(b), and (c) above, that it was possible to make the clause mandatory. 
I t  is doubtless true that the conditions in question cannot be gauged 
with mathematical precision and that the value of the principle 
will depend to a very large extent on the use which the Powers imposing 
the blockade make of their discretionary powers. I t  is to be hoped 
that they will use those powers in full awareness of their responsi- 
bilities. 

The intervention of a neutral and independent intermediary is 
the best way to ensure that goods passing through the blockade 
actually reach the addressees named in the Convention. This super- 
vision is one of the duties laid upon the Protecting Powers under 
Article 9, which states that the Convention is to be applied with the 
co-operation and under the supervision of the Protecting Powers. 
Supervision of this kind often raises delicate problems. If it is to be 
effective, it must be carried out on the spot, at  the very place where 
the goods are handed over to the beneficiaries : constant surveillance 
is necessary to ensure that the articles are in actual fact received by 
those for whom they are intended and that any illegal trafficking is 
made impossible. Receipts for individual consignments, frequent 
spot checks in depots and warehouses, periodical verification of 
distribution plans and reports and other measures of supervision will 
make it possible to avoid abuses, the consequences of which would be 
borne in the first instance by those categories in the greatest distress 
and who could not possibly be held responsible for any unlawful 
acts which may have been committed. 

Although the Convention expressly mentions only the Protecting 
Powers, they are not alone in being able to assume responsibility for 
supervising the distribution of the consignments. Recourse might 
also be had to the good offices of another neutral State or any impartial 
humanitarian organization. Among the latter the International 
Committee of the Red Cross would appear to be particularly qualified 
to assume such a responsibility, by virtue of its independent position 
and its experience. Mention may be made in this connection of the 



role played by the International Committee in the Second World War, 
during which the Allies only authorized relaxation of the blockade in 
cases where the Committee was able to supervise the forwarding and 
distribution of consignments. 

Once free passage has been authorized, the consignments must be 
forwarded as rapidly as possible. This stipulation is justified in view 
of the charitable nature of the work. I t  reminds those responsible of 
the special character of the ship's cargoes or vehicle loads for which 
the blockade is raised. 

The State authorizing free passage is nevertheless entitled to 
prescribe the technical arrangements. No mention is made of the 
points on which its instructions will bear, but it will be agreed that the 
Power authorizing free passage is entitled to check the consignments 
and arrange for their forwarding at prescribed times and on prescribed 
routes. That will ensure the safety of the convoys and at the same 
time adequately safeguard the belligerents against abuses. The 
making of these technical arrangements presupposes the conclusion 
of an agreement between the Powers concerned in each case ; a 
general agreement might be concluded, covering a certain period of 
time. The essential is that the arrangements should not run counter 
to the rule that the consignments should be forwarded as rapidly as 
possible. 

ARTICLE 24. -MEASURES RELATING TO CHILD WELFARE 

T h e  Parties to the conflict shall take the necessary measures to ensure 
that children under fifteen, who are orphaned or are separated from their 
families as a result of the war, are not left to their own resources, and that 
their maintenance, the exercise of their religion and their education are 
facilitated in all circumstances. Their education shall, as  far as possible, 
be entrusted to persons of a similar cultural tradition. 

The  Parties to the conflict shall facilitate the reception of  such children 
in a neutral country for the duration of the conflict with the consent of the 
Protecting Power, if any ,  and under due safeguards for the observance 
of the principles stated in the first paragraph. 

They shall, furthermore, endeavour to arrange for all children under 
twelve to be identified by the wearing of identity discs, or by some other 
means. 



Recent wars have emphasized in tragic fashion how necessary it 
is to have treaty rules for the protection of children. During the last 
World War, in particular, the mass migrations, bombing raids and 
deportations separated thousands of children from their parents. 
The absence of any means of identifying these children, some of 
whom were even too young to vouch for their own identity, had 
disastrous consequences. Thousands of them are irretrievably lost to 
their own families and thousands of fathers and mothers wlll always 
suffer the grief of their loss. I t  is therefore to be hoped that effective 
measures can be taken to avoid such harrowing experiences in the 
future. 

The question of providing protection under a Convention for these 
innocent victims of the war has long engaged the attention of the 
Committee of the Red Cross, and of the International Union for Child 
Welfare, an organization set up, as is known, under the auspices of the 
International Committee of the Red Cross. 

In  1938 the XVIth International Red Cross Conference in London 
asked the International Committee of the Red Cross, in its Resolution 
No. XIII,  to pursue the study of this question in collaboration with 
the International Union for Child Welfare. The two organizations 
set up a joint committee which in 1939 produced a Draft Convention 
for the Protection of Children. Unfortunately the outbreak of hostili- 
ties put an end to this work. 

During the War the International Committee of the Red Cross 
took action on many occasions in behalf of children. Worthy of 

' particular mention are its efforts to arrange for adolescent prisoners 
of war, under eighteen years of age, to  be placed in special camps; 
its proposal that international regulations should be drawn up making 
it obligatory for every small child to wear an identity disc giving its 
name, date of birth and domicile ; its broadcasts concerning children 
separated from their parents ;and, lastly, its organization of children's 
homes in the devastated countries. In these various matters, the 
International Committee of the Red Cross acted in close co-operation 
with the International Union for Child Welfare, as the London 
Resolution of 1938 had stipulated. Besides these specific actions, 
children benefited by a whole series of steps taken by the Inter- 
national Committee of the Red Cross as part of its general work in aid 
of civilians. 

After the war the International Committee of the Red Cross was 
associated, so far as its resources allowed, with the highly praiseworthy 



efforts made to reunite children and parents who had lost touch with 
each other. Some success was achieved in the face of great a-
culties l .  

In 1946 a Draft Convention for the Protection of Children in the 

Event of International Conflict or Civil War was submitted by the 

Bolivian Red Cross to the Preliminary Conference of National Red 

Cross Societies for the study of the Geneva Conventions ; the Con- 

ference recommended that the provisions in question should be in- 

corporated in the new Geneva Convention relating to civilians ; the 

idea of a separate Convention relating to child welfare was thus 

abandoned. 


In 1947 the Conference of Government Experts recommended the 
same course. The International Committee of the Red Cross again 
incorporated a certain number of provisions relating to preferential 
treatment for children in its draft Civilians' Convention. These 
provisions were approved by the XVIIth International Red Cross 
Conference in 1948 and were later adopted without any substantial 
amendment by the Diplomatic Conference of 1949. In addition to the 
Article under discussion, Articles 14, 16, 23, 38, 50, 51 and 68 of 
the present Convention make provision for special measures in favour 

'of childrenz. 

An age limit of fifteen was chosen because from that age onwards a 
child's faculties have generally reached a stage of development at  
which there is no longer the same necessity for special measures. 
The same age limit is mentioned in Articles 14 and 23, and it will be 
seen further on that fifteen is also the age limit for the application 
of Articles 38 and 50. 

In the case of orphans, and in that of children separated from their 
families but whose parents are still living, the situation in which the 
child finds itself must be a result of the war to entitle it to benefit 
under this article. 

Children whose parents died before hostilities broke out may be 
assumed to be already enjoying the protection of other members of 

Special attention should be made of the " Children's Tracing Servcie " 
run by the German Red Cross in co-operation with the International Tracing 
Service of the International Refugee Organization. 

All these provisions were considered in co-operation with the Inter-
national Union for Child Welfare. 



their family, or, if they also have died, the protection and assistance 
of the State. In the same way, where children are separated from their 
families not as a result of the war, but for other reasons, by a decision 
of civil or penal law for example, they will be looked after under the 
social welfare measures instituted in application of the ordinary laws 
of the State. 

Where children are deprived of their natural protectors as the 
result of an event of war, the Convention makes it obligatory for the 
country where they are living to adopt the necessary measures to 
facilitate, in all circumstances, their maintenance, their education and 
the exercise of their religion. The Convention does not specify the 
measures to be taken and the Parties to the conflict will therefore 
enjoy great freedom of action ; they will apply the measures which 
seem most appropriate under the conditions prevailing in their 
territory.-

The maintenance of the children concerned means their feeding, 
clothing, and accommodation, care for their health and, where neces- 
sary medical and hospital treatment. 

In carrying out this task the Parties to the conflict are to give the 
children the benefit of existing social legislation supplemented, where 
necessary, by new provisions. They are to ensure that any child who 
has been found abandoned is entrusted as soon as possible to the 
tender care of a friend or, when there is no such person, ensure that he 
is placed in a crhche, children's home or infants' home. This provides 
a wide field of activity for private institutions and organizations 
such as the National Red Cross Societies whose help in this sphere was 
of inestimable service during and after the Second World War. 

The idea of education must be understood in its broadest sense as 
including moral and physical education as well as school work and 
religious instruction. The Article specifies that this task is to be 
entrusted, as far as possible, to persons of the same cultural tradition as 
the parents. 

That provision is most important. I t  is intended to exclude any 
religious or political propaganda designed to wean children from their 
natural milieu ; for that would cause additional suffering to human 
beings already grievously stricken by the loss of their parents. 

The principles set forth in Article 24 apply to all the children in 
question who are living in the territory of a Party to the conflict, 
whether they are nationals of that country or aliens. The effort made 
by certain delegations to have the Article transferred from Part I1 to 
Part 111, Section 11, where it would only have applied to children of 
foreign nationality, was not successful. 



However well organized child welfare measures may be, they will 
never be able to protect the children completely from all the various 
privations suffered by the population of a belligerent country. 

Paragraph 2 therefore makes provision for a more effective measure : 
i t  recommends that Parties to the conflict should facilitate arrange- 
ments for accommodating children in neutral countries. 

I t  is not necessary that the neutral State should be a Party to the 
Convention, but the Diplomatic Conference provided the evacuated 
child with two safeguards which did not appear in the earlier drafts. 

One safeguard stipulates that the consent of the Protecting Power 
must be obtained. The provision, however, only applies to children 
who are not nationals of the country where they have been living, nor 
of any country which has diplomatic representation there ;it therefore 
applies primarily to  children of enemy nationality ; the transfer to a 
neutral country of children whose country is represented by a diplo- 
matic mission will be subject to the mission's consent. 

The reason why the consent of the Protecting Powers is required 
is to prevent children of enemy nationals from being evacuated for 
ideological reasons and sent to countries from which they may never 
come back. Children must only be evacuated for strictly humanitarian 
reasons l. 

The first condition, formal in character, is accompanied by a 
further safeguard of a practical nature which concerns all the children 
in question, nationals as well as aliens : they may only be evacuated 
when the State is assured that the principles stated in Paragraph 1 
will be observed. That means that the country of reception must 
have the means of providing under all circumstances for their mainte- 
nance, their education and the exercise of their religion. Furthermore 
their education must, in a neutral country too, be entrusted as far as 
possibie to persons oi the same culturai tradition as the children's 
parents. 

The meaning of this provision seems clear. The idea of transfer to  
a neutral country is based on the assumption that these essential rules 
will be more easily .observed in a neutral country which is largely free 
of the restrictions of all kinds resulting from war. If that were not so, 
and the welfare of the children could be looked after better in the 
country where they normally live, there would be no reason for 
evacuating them. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 638. 



I n  connection with this subject mention may be made of the 
excellent work done by several Red Cross Societies belonging to 
neutral countries which gave a home to children from the belligerent 
countries during the last World War. Red Cross Societies are particu- 
larly well equipped to take an active part in applying the present 
provisions, which give legal form to this humanitarian work. 

PARAGRAPH3. - IDENTIFICATION 

It will be noticed that the age limit here is twelve, whereas in the 
first two paragraphs it was fifteen years of age : this is in accordance 
with a recommendation made a t  the XVIIth International Red Cross 
Conference in Stockholm, where i t  was considered that children over 
twelve were generally capable of stating their own identity. Moreover, 
whereas the first two paragraphs refer only to war orphans and children 
separated from their families as a result of war, paragraph 3 refers to  
all children under twelve years of age. This extension of the field 
covered is fully justified, for it is essential to be able to identify all 
young children, whatever their situation may be. 

The only practical means of identification mentioned by the 
Convention, by way of example, are identity discs ; in this sphere too 
States will therefore be completely free to select the system of iden- 
tification which they consider best. The comparative vagueness of the 
Convention in this matter can be explained by the fact that strongly 
marked differences of opinion on the subject arose a t  the Diplomatic 
Conference of 1949. The idea of identity discs was treated with 
scepticism by many delegates, who pointed out for instance how 
mistakes could arise from children losing or exchanging their identity 
discs. That danger certainly exists and although experience of this 
method of identification in the armed forces has been generally 
satisfactory, that does not necessarily prove anything in regard to 
children. Other delegates feared that the wearing of discs in occupied 
territories might lead to the persecution of certain categories of 
children, which would not be in accordance with the result sought. 
However that may be, the number of children saved by wearing a disc 
will certainly be greater than the number of children whom it may 
harm. The fact that no better solution was proposed leads to  the con- 
clusion that identity discs may be of great service. 

The identity &scs used should be made of non-inflammable 
material and should bear the surname, date of birth and address of 
the child and its father's first name. These markings should either 
be engraved on the disc or inscribed in indelible ink. Further par- 



ticulars might be useful, to reduce the danger of mistakes arising: 
finger prints, a photograph, an indication of the child's blood group, 
rhesus factor, etc. 

Paragraph 3 differs from the first two paragraphs in that it is 
not obligatory. I t  constitutes a strong recommendation to States 
to devote their full attention to this urgent question. The text 
obviously implies that the matter should be thoroughly studied in 
peace-time and even specific measures taken. The institution of a 
system of identification requires long preparation and it seems 
essential for the work to be undertaken in good time, so that children 
may carry a means of identification with effect from the first day of 
the war. The co-operation of National Red Cross Societies with 
governments would facilitate study of the question and, if necessary, 
the adoption of the above measures1. 

Finally it should be pointed out that although it was designed to 
operate in the case of a conflict, the provision could be equally well 
applied during national calamities, such as floods, earthquakes or 
other catastrophes which might also lead to the separation of families. 

Some governments and National Red Cross Societies have 
already begun to study a practical programme and the International 
Committee is following their efforts with close interest a. 

ARTICLE 25. - FAMILY NEWS 

All  fiersons in the territory of a Party to the confEict, or in a territory 
occupied by i t ,  shall be enabled to give news of a strictly personal nature 
to members of their families, wherever they m a y  be, and to receive news 
from them. T h i s  correspondence shall be forwarded speedily and without 
undue delay. 

I f ,  as a reszllt of circumstances, i t  becomes dificult or impossible 
to exchange family correspondence by the ordinary post, the Parties to 

As the provision is optional, States are naturally free to extend the 
measures of identification to children over twelve or even to the whole popula- 
tion. On the other hand, a State may consider, e.g. for financial reasons, that 
it cannot arrange for the identification of all children under twelve. If it were 
decided to identify only new-born children as from a given date, that would 
be fully in accordance with the spirit of the Convention. 

'The Revue Interna.tionale de la  Croix-Rouge has reported the steps taken 
and the plans being studied. See in particular the issues of February and 
December, 1955, and January, 1956. 



the conflict concerned shall apply  to a neutral intermediary, such as  the 
Central Agency provided for in Article 140, and shall decide in con-
sultation with i t  how to ensure the fulfilment of their obligations zlnder 
the best possible conditions, in particular with the co-operation of the 
National Red Cross (Red Crescent, Red Lion and S u n )  Societies. 

If the Parties to the conflict deem i t  necessary to restrict family 
corresfiondence, such restrictions shall be confined to the compulsory use 
of standard forms containing twenty-five freely chosen words, and to the 
limitation of the number of these forms despatched to one each month. 

The outbreak of hostilities immediately results in the severance 
of postal communications ; almost insurmountable baniers are raised 
between the countries at  war, and millions of men and women are left 
without news of one another. 

During the First World War the International Committee of the 
Red Cross did its best to redress this unfortunate situation by forming 
its first civilian message service under the auspices of the Central 
Prisoners of War Agency. This service enabled some degree of con-
tact to be maintained between members of the same family who had 
been separated by the war. Later, at  the time of the Spanish War, 
the Committee devised a system of messages of twenty-five words 
each, which allowed communications to be maintained between 
civilians living on either side of the fronts. These messages were 
collected by the International Committee's delegates and sent to 
Geneva, whence they were forwarded to the addressees. More than 
five million were transmitted in this manner from one zone to the 
other. 

During the Second World War the International Committee 
of the Red Cross again acted as an intermediary in this work. In the 
autumn of 1939 it set up a Civilian Message Section as part of the 
Central Prisoners of War Agency. In view of the vast number of 
messages received it devised a special family message form which 
is universally accepted today. The German and British Red Cross 
Societies were the first to accept this system of civilian messages and 
ensured their transmission in both directions via the International 
Committee. All Red Cross Societies later adopted this method of 
carrying on correspondence, by means of which over twenty-three 
million civilian messages were sent through the post between Septem- 
ber 1939 and June 1945. 



The effects of the wartime ban on communications between 

enemy countries were thus mitigated, and the anxieties of millions 

of scattered human beings were set a t  rest1. 


1. Extent of the riglzt to news 

This right only exists in regard to  family news. That condition, 
which is essential will be readily understood, since it is not for the 
Convention, which is purely humanitarian in character, to deal with 
the forwarding of correspondence of any other type. 

The expression " family news " should be taken as meaning all 
particulars, news, questions, information, etc. concerning the personal 
and family life of a person. 

The right to  give family news is accompanied by the right to  
receive it ; it applies to members of a family i. e. to people who are 
related, or connected by marriage. 

The right to give his family news of a personal nature and to 
receive personal news from them is one of the inalienable rights of 
man ; it must be respected fully and without reservations. That is 
why the Diplomatic Conference of 1949, which proclaimed that right, 
rejected proposals that the Article should be placed in Part 111, 
Section I, where its field of application would have been less wide. This 
right to family news belongs to the whole population of the countries 
engaged in the war, including those living in their own country2. 

2. Forwarding of family news 

The right of any person living in a country at war to give and 
receive family news lays an obligation on the belligerents not to put 
any obstacles in the way of such correspondence. The Convention 
goes even further and requires the Parties to the conflict to forward 
such correspondence " speedily and without undue delay." Delays 
due to  the existence of a war obviously cannot be avoided ; the 
provision therefore only refers to undue delay, or in other words 
delays which are not caused by material difficulties alone ; the 
censorship must, for example, carry out their work promptly and 
give priority to the examination of correspondence of a personal nature. 

See ~ k p o r tof the International Committee of the Red Cvoss on its activities 
during the,Second World W a r ,  Vol. 11, pp. 68 sqq ; Jean-G. LOSSIER:De l a  

fquestion des messages familiaux 4 celle de la protection des civils, Genkve 1943. 
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 

pp. 710-711. 



It will be observed that the clause does not make express provision 
for the forwarding of family co~espondence by the most rapid means, 
viz. by air1. Experience has shown, however, that in forwarding 
correspondence by ordinary mail insuperable obstacles are sometimes 
encountered ; large-scale military operations and. especially bombing 
from the air paralyse land communications and thus often make the 
rapid transmission of correspondence impossible. I t  is therefore to be 
hoped that belligerents will send family correspondence by air when- 
ever possible. 

Postal communications between belligerent countries are com-
pletely severed when the frontiers are closed but when a country is 
partially occupied the same forced silence is sometimes inflicted on 
families separated by the line of demarcation. The right to family 
news is thus in danger of becoming illusory in the very cases where i t  
is most necessary. In  order to provide a remedy for such a state of 
affairs, the Convention contains provisions by which the Parties to  the 
conflict are required to apply to a neutral intermediary to decide in con- 
sultation the best means of ensuring that family news is transmitted. 

As an example of such an intermediary the Convention refers 
expressly to the Central Information Agency, set up in a neutral 
country to  receive and transmit to the authorities of their home 
country any information i t  can obtain concerning protected persons. 
The organization and duties of the Agency will be considered further 
on2; but it should be noted here that the organization in question 
may be the same as the Central Prisoners of War Agency, which has 
rendered invaluable service during past wars. 

I n  regard to the role of the neutral intermediary, the Article 
merely says that it is to decide in consultation with the States concern- 
ed how to ensure fulfilment of their obligations under the best possible 
conditions. The wording has been deliberately left extremely general, 
so that the Agency's action may be adapted as well as possible to the 
circumstances existing a t  the time. The intermediary will have the 
task, in collaboration with the transport services and censorship of 
the States concerned, of arranging the channels through which 

In the draft Article concerning the right to family news, which was 
approved by the XVIIth International Red Cross Conference in 1948, the 
wording adopted was " as rapidly as possible ". The new wording : " speedily 
and without undue delay " is less imperative. 

See Article 140. 



correspondence is to be forwarded, choosing those which are safest 
and most rapid. 

In  carrying out this work the intermediary must be able to count 
on the support and co-operation of national agencies whose impartial- 
ity, organization and experience offer guarantees of the safe transmis- 
sion of family news on national territory. The Diplomatic Conference 
decided to make express mention here of the National Red Cross 
Societies, in view of the great services which they had rendered in 
connection with the transmission of civilian messages during the 
Second World War. 

Paragraph 2 is of the first importance to both national and inter- 
national Red Cross organizations, because it will henceforth provide 
a solid legal basis for their humanitarian work, which in the past has 
rested solely on agreement with the belligerent powers. 

Pressure of circumstances and technical considerations may 
oblige belligerents to limit the number of letters and cards that each 
person is entitled to send and receive. 

The last paragraph therefore deals with a special form of corre- 
spondence which guarantees a minimum right to correspondence; 
using standard forms containing twenty-five freely chosen words ; 
States may limit the number of these forms dispatched to one each 
month ; that is an extreme measure which could only be taken in 
exceptional circumstances. The limit envisaged in regard to the num- 
ber of cards dispatched and the number of words represent an absolute 
minimum and belligerents must respect those limits under all circum- 
stances. The clause lays down that the people concerned must be free 
to word the message as they wish, on the understanding, of course, 
that the news must be of a strictly family nature. 

As in the case of the previous paragraph, this provision may, as 
has already been pointed out, be regarded as a formal endorsement 
of one of the most important successes achieved by the International 
Committee of the Red Cross, in collaboration with the National Red 
Cross Societies, during past wars. The essential points are as follows : 
a special form for exchanging family correspondence, designed by the 
International Committee of the Red Cross (Civilian Message Form 
No. 61), was adopted in agreement with the administrative authorities 
in each country by nearly all National Red Cross Societies. The name 
of the National Red Cross Society issuing the card, or that of the 
International Committee of the Red Cross, appears at the top. There 
are places left for a message of twenty-five words of family news and 



for the names and addresses of the sender and addressee. The person 
who receives the message can write a reply of twenty-five words on 
the back of the card and return it to the original sender. I t  is forwarded 
through the National Red Cross Societies via the Civilian Message 
Section of the Central Agency, an organization set up by the Inter- 
national Committee of the Red Cross. 

The arrangements for transmission provided for in paragraph 2, 
apply equally to the implementation of paragraph 3. 

A question on which the Convention is silent is whether family 
messages can be sent free, as is the case, for example, with consign- 
ments sent to civilian internees a~ldprisoners of war'. Tne answer to 
this question must be in the negative: postage and the cost of sending 
messages between non-interned civilians must still be met by the 
sender. 

ARTICLE 26. - DISPERSED FAMILIES 

Each Party to the conflict shall facilitate enquiries made by members 
of families dispersed owing to the war, with the object of renewing contact 
with one another and of meeting, if possible. I t  shall encourage, in 
particular, the work of organizations engaged o n  this task povided they 
are acceptable to i t  and conform to i ts  security regzclations. 

A feature of the Second World War was that large numbers of 
people were forced to leave their homes ;some fled before the advanc- 
ing enemy forces ; the destruction caused by the war, especially by 
bombing, led to mass evacuations ; transfers and deportations for 
political, economic and racial reasons affected in some cases the whole 
population of a region, in others isolated individuals. 

During the war the International Committee of the Red Cross 
asked the Central Prisoners of War Agency to draw up a standard 
enquiry card2, on which people separated from their families through 
the war could give their new address and the name of members of 
their family with whom they wished to be reunited. With the as- 
sistance of the National Red Cross Societies and the administrative 
authorities in the countries concerned, the cards were made available 

See Article 110, p. 458. 

Standard card No. P. 10027. 




to  the public in post offices, in special centres for the distribution and 
forwarding of Red Cross " Civilian message forms ", and in the 
premises of branches of National Red Cross Societies and other relief 
organizations. 

In  Geneva the Dispersed Families Section, set up in 1943 in the 
Central Prisoners of War Agency, was made responsible for receiving 
the cards, classifying them and using them for their purpose by means 
of the so-called tally method (the concordance of two cards classified 
alphabetically under the name of the person sought, providing the 
information required). In  1945%these tasks were taken over by 
UNRRA1. 

The Central Prisoners of War Agency thus worked to put several 
million civilians in all parts of the world in touch with their families 
again 2. 

In future Article 26 will provide a basis in international law for 
this work, which has been carried out on the initiative of the Inter- 
national Committee of the Red Cross. The text was proposed by the 
International Committee and adopted in 1949 by the Geneva Diplo- 
matic Conference ; it lays down that each Party to the conflict is to  
encourage the searches and activities of organizations specializing in 
this work. The International Red Cross Societies will clearly be among 
the first to benefit by those facilities. 

1. Obligation to facilitate enquiries 

I t  should be emphasized that in accordance with the usual practice 
of the International Committee of the Red Cross during the Second 
World War, Article 26 is concerned only with the re-establishing of 
family ties and therefore applies solely to members of dispersed 
families, not to all " displaced persons ". The Article is intended to 
safeguard the family unit, to re-establish contacts between members 
of a family group. 

The Parties to the conflict must not only allow members of 
dispersed families to make enquiries ; they must facilitate such 
enquiries. The Convention does not go into detail but among the 
examples which could be quoted are the organization of official 
information bureaux and centres ; notification by postal authorities 

United Nations Relief and Rehabilitation Administration for Europe. 
a For fuller details of the practical work done during the Second World 

'War, see R. M. FRICK-CRAMER:A u  service des familles dispersLes, Revue inter- 
nationale de la Croix-Rouge, 1944, pp. 307 sqq. ; and Report of the International 
Committee of the Red Cross o n  i t s  activities during the Second World W a r ,  Vol. 11, 
pp. 308 sqq. 



of changes of address and possible places of evacuation : the arranging 
of broadcasts ; the granting of facilities for forwarding requests for 
information and the replies ; and, as a precautionary measure, the 
provision of identity discs for children under twelve years of age, 
as provided in Article 24, paragraph 3, of the Convention ;this would 
be of considerable help in reuniting dispersed families. 

It should be noted that the Convention makes express provision 
for setting up information bureaux, and lays down detailed regula- 
tions concerning them. Each belligerent should set up an official 
Information Bureau to receive and transmit information about 
protected persons in its hands ; the information shouid mention the 
measures adopted concerning them and should include any particulars 
which will enable a protected person to be identified, and his family 
notified. It must be realized, however, that these information bureaux 
are only competent to deal with protected persons within the meaning 
of Article 4 of the Convention, in the first place enemy nationals ; 
they are not responsible for information concerning the belligerent 
powers' own nationals unless, of course, the Parties to the conflict 
have decided otherwise. 

One measure likely to facilitate this work would be free postage 
for correspondence dealing with family enquiries. During the Second 
World War the International Committee of the Red Cross arranged 
with the Universal Post Union for the standard enquiry cards 
mentioned above to be carried post free. This was of great assistance 
to the senders. 

" 2. Assistance from humanitariart organizations 

Article 26 requires belligerents to encourage the work of organiza- 
tions engaged in the task of renewing contact between members of 
dispersed families and reuniting them. 

The assistance given by such organizations within their own 
country is extremely valuable ; it is of the very first importance in 
the case of enquiries by families whose members are in different 
belligerent countries, especially when such countries are enemies. 
Without the help of such organizations international enquiries would 
usually meet with very great difficulties. The organizations must 
fulfil a certain number of conditions: they must be acceptable to 
the Parties to the conflict, and they must comply with the security 
regulations of the belligerent in whose temtory they are working. 

See Articles 136-141. 

See p. 195. 




This condition was not mentioned in the draft Article submitted to 
the XVIIth International Red Cross Conference ; it was introduced 
at Geneva in 1949. Any organization which satisfies these two condi- 
tions must, as a rule, be allowed to carry on its work in connection 
with the reuniting of dispersed families. The National Red Cross 
Societies and their local branches have a most important role to play ; 
they are mentioned expressly in the previous Article. Now the 
exchange of famiIy news, with which Article 26 deals, is often a 
preliminary to the reunion of the family concerned ; National Red 
Cross Societies, which have given such valuable service in this 
connection during past wars, are called upon to play a very important 
part in this work in the future, as they have done in the past. . 

The same will be true of the Central Information Agency, which 
the International Committee of the Red Cross may suggest setting 
up. I t  may be set up as part of the Central Prisoners of War Agency, 
whose Dispersed Families Section will have the task of collating in a 
central card index all information and enquiries received concerning 
members of dispersed families, the information being put to use by 
means of the so-called " tally " method. This system proved its value 
during the Second World War and is worthy of attention. In the 
same way standard enquiry cards seem a simple and practical means 
of facilitating the renewal of contact between members of families. 
The Convention, rightly, does not go into details of the methods 
which could be used, since they cannot be set out in advance, but 
must depend on circumstances, which wiIl vary. The Convention 
merely states that belligerents are under an obligation to encourage 
the work of competent organizations, thus showing clearly that it is 
not merely a matter of tolerating their activities, but above all, of 
supporting and actively furthering their efforts, or even, as the 
English text has it, of encouraging them. 



PART I11 

STATUS AND TREATMENT OF PROTECTED PERSONS 

PROVISIONS COMMON TO T H E  TERRITORIES OF THE PARTIES  
TO T H E  CONFLICT AND TO OCCUPIED TERRITORIES 

ARTICLE 27. - TREATMENT : GENERAL OBSERVATIONS 

Protected persons are entitled, in all circumstances, to respect for 
their persons, their honour, their family rights, their religious convictions 
and practices, and their manners and customs. They shall at all times 
be humanely treated, and shaZZ be protected especially against all acts 
of violence or threats thereof and against insults and public curiosity. 

Women shall be especially protected against any attack of their 
honour, in fxzrticular against rape, enforced prostitution, or any form 
of indecent assault. 

Without prejudice to the provisions relating to their state of health, 
age and sex, all protected persons shall be treated with the same con-
sideration by the Party to the con f i t  in whose power they are, withozlt 
any adverse distinction based, in particular, on race, religion or political 
opinion. 

However, the Parties to the conflict may take such measures of control 
and security in regard to protected persons as may be necessary as a 
result of the war. 

Article 27, placed at the head of Part 111, occupies a key position 
among the Articles of the Convention. I t  is. the basis of the Conven- 



tion, proclaiming as it does the principles on which the whole of 
" Geneva Law " is founded. I t  proclaims the principle of respect 
for the human person and the inviolable character of the basic rights 
of individual men and women. 

The statement of these principles in an international convention 
gives them the character of legal obligations and marks an essential 
stage in the history of international law-in particular international 
humanitarian law, which is concerned above all with man as man. 

I t  codifies notions which date back to ancient times and which, 
thraugh Christian thought and particularly Thomism, have, since 
the Reformation made their appearance in international law1. Such 
notions are not characteristic of western civilization alone ; they are 
also found in the basic philosophies of other civilizations, especially 
in the philosophies and religions of Islam, India and the Far East. 
Article 27 is a characteristic manifestation of the evolution of ideas 
and law 2. 

It will be remembered that the XVIIth International Red Cross 
Conference had thought of giving the Convention a Preamble solemnly 
drawing attention to certain rules considered to constitute the " basis 
of universal human law " ;but the Diplomatic Conference was unable 
to reach agreement on the matter and the present Article, together 
with Articles 31-34 of the Convention, must, in the absence of a 
Preamble, be regarded as setting forth those rules3. 

The first three paragraphs of Article 27 reflect the spirit which 
imbues the whole Convention in regard to the rights of the individual, 
but the last paragraph of the Article nevertheless makes a reservation 
concerning military requirements and other matters of imperative 
national interest, thus balancing the rights and liberties of the indivi- 
dual against those of the community4. 

As has been said, Article 27 is the basis on which the Convention 
rests, the central point in relation to which all its other provisions 

See Max HUBER : Le Droit des Gens et l 'Humaniti ,  Revue internationale 
de la Croix-Rouge, 1952, pp. 646 ff. For points common to the Convention 
and the Declaration of Human Rights, see C. PILLOUD: L a  Dkclaration univer- 
selle des Droits de 1'Homme st les Conventions internationales protkgeant les 
victimes de la guerre, ibid, 1949, pp. 252-258. 

For comments on the question as a whole see LAUTERPACHT : Interna-
tional Law and Human Rights, London, 1950. With special reference to Humani- 
tarian Law, see H. COURSIER : Etudes sur la formation du droit humanitaire, 
Geneva, 1952. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 113. 

The reservation in regard to State security matters was added by the 
1949 Conference a t  the suggestion of the Delegation of the United States 
of America. 



must be considered. I t  was in order to give greater prominence to 
this essential Article and to underline its fundamental importance 
that the Diplomatic Conference placed it a t  the beginning of Part I11 
on the status and treatment of protected persons. 

1. First sentence. - Respect for fundamental rights 

A. Respect for the person. -This provision is based on a similar 
obligation laid down in the 1929 Geneva Convention on prisoners of 
war. The right of respect for the person must be understood in its 
widest sense : it covers all the rights of the individual, that is, the 
rights and qualities which are inseparable from the human being by 
the very fact of his existence and his mental and physical powers ; 
it includes, in particular, the right to physical, moral and intellectual 
integrity-an essential attribute of the human person. 

The right to physical integrity involves the prohibition of acts 
impairing individual life or health; it is reinforced by two other 
provisions of the Convention-the second sentence of this same 
paragraph, which lays down expressly the obligation to give humane 
treatment, and.Article 32 which prohibits certain practices which have 
shocked the conscience of the world. 

Respect for intellectual integrity means respect for all the moral 
values which form part of man's heritage, and applies to the whole 
complex structure of convictions, conceptions and aspirations peculiar 
to each individual. Individual persons' names or photographs, or 
aspects of their private lives must not be given publicity. 

What about the right to life itself ? Unlike Article 46 of the Hague 
Regulations the present Article does not mention it specifically. 
I t  is nevertheless obvious that this right is implied, for without it 
there would be no reason for the other rights mentioned. This is a 
simple conclusion a majori ad minus ,  and is confirmed by the existence 
of clauses prohibiting murder, reprisals and the taking of hostages, 
in Articles 32, 33 and 34 of the Convention. Furthermore, the death 
penalty may only be applied to protected persons under the circum- 
stances strictly laid down in Article 68. 

The right to personal liberty, and in particular, the right to move 
about freely, can naturally be made subject in war time to certain 

This Article, in which the provisions under discussion had their oriqin, 
reads as follows : " Family honour and rights, the lives of persons, and private 
property, as well as religious convictions and practice, must be respected. 
Private property cannot be confiscated." 



restrictions made necessary by circumstances. So far as the local 
population is concerned, the freedom of movement of civilians of 
enemy nationality may certainly be restricted, or even temporarily 
suppressed, if circumstances so require. That right is not, therefore, 
included among the other absolute rights laid down in the Convention, 
but that in no wise means that i t  is suspended in a general manner. 
Quite the contrary : the regulations concerning occupation and those 
concerning civilian aliens in the territory of a Party to the conflict are 
based on the idea of the personal freedom of civilians remaining in 
general unimpaired. The right in question is therefore a relative one 
which the Party to the conflict or the occupying power may restrict 
or even suspend within the limits laid down by the Convention. 

B. Respect for honour. - Honour is a moral and social quality. 
The right to respect for his honour is a right invested in man because 
he is endowed with a reason and a conscience. The fact that a protected 
person is an enemy cannot limit his right to consideration and to 
protection against slander, calumny, insults or any other action 
impugning his honour or affecting his reputation ; that means that 
civilians may not be subjected to humiliating punishments or work. 

I t  should be noted that respect for a prisoner of war's honour, 
as well as respect for his person, in stipulated in Article 46 of the 
Hague Regulations, and also in the 1929 Geneva Convention. 

C. Respect for family rights. - The obligation to respect family 
rights, already expressed in Article 46 of the I-Iague Regulations, is 
intended to safeguard the marriage ties and that community of parents 
and children which constitutes a family, " the natural and fundamental 
group unit of society "l. The family dwelling and home are therefore 
protected ; they cannot be the object of arbitrary interference. 

Respect for family life is also covered by the clause prohibiting 
rape and other attacks on women's honour, as stated in the next 
paragraph. Furthermore, Article 82 of the Convention provides that 
in case of internment "members of the same family, and in particular 
parents and children, shall be lodged together in the same place of 
internment ". In the same way the Convention lays down that "inter- 
nees may request that their children who are left at  liberty without 
parental care shall be interned with them ". 

Respect for family rights implies not only that family ties must be 
maintained, but further that they must be restored should they have 

l See Universal Declaration of Human Rights of December 10, 1948, 
Article 16, .para. 3. 



been broken as a result of wartime events. That is the object of 
Articles 25 (family correspondence) and 26 (dispersed families) and 
of some of the clauses of Articles 39, 40 and 50. 

D. Respect for religiozts convictions and practices. - The principle 
of freedom of thought is the basis of the great movement for the 
Rights of Man which invaded and transformed politics and law. I t  is 
therefore inscribed at the beginning of the traditional proclamations 
of essential rights and fundamental liberties. 

The right to respect for religious convictions is part of freedom 
of conscience and freedom of thought in general. It implies freedom 
to believe or not to believe, and freedom to change from one religion 
or conviction to another. This safeguard relates to any system of 
philosophical or religious beliefs. 

Religious freedom is closely connected with the idea of freedom to 
practise religion through religious observances, services and rites. 
Protected persons in the territory of a Party to the conflict or in 
occupied territory must be able to practise their religion freely, 
without any restrictions other than those necessary for the mainte- 
nance of public law and morals. That is the object of Articles 38, 
paragraph 3, and 58 of the Convention which provide that internees 
shall receive spiritual assistance from ministers of their faith. 

Article 27 reaffirms the provision in Article 46 of the Hague 
Regulations that occupying forces are bound to respect " religious 
convictions and practice ". 

E. Respect for manners and cztstoms. - Respect for the human 
person implies respect for " manners " (in the sense of individual 
behaviour) and " customs " (meaning the usages of a particular 
society). 

Manners may be said to refer to the ordinary way of behaving or 
acting-to the expression of personality by the most ordinary actions 
of daily life. I t  is these constant personal habits which the Convention 
aims at protecting. 

The idea of a custom is more objective, that is, it indicates, in a 
general way, the body of rules hallowed by usage which man observes 
in his relations with his fellow men. Custom draws its authority from its 
tacit acceptance by the whole body of citizens. Such ancient and general 
customs taken as a whole constitute part of the law of each country. 

The obligation to respect manners and customs is particularly 
important in the case of occupied countries. Everybody remembers 
the measures adopted in certain cases during the Second World War, 
which could with justice be described as " cultural genocide ". The 



clause under discussion is intended to prevent a reversion to such 
practices. 

2. Second sentence. - Iizcmane treatment 

The obligation to grant protected persons humane treatment is 
in truth the leitmotiv of the four Geneva Conventions. After proclairn- 
ing the general principle, the Convention enumerates the acts which 
are prohibited. 

The expression " to treat humanely " is taken from the Hague 
Regulations and from the two 1929 Geneva Conventions. The word 
" treatment " must be understood here in its most general sense as 
applying to all aspects of man's life. I t  seems useless and even danger- 
ous to attempt to make a list of all the factors which make treatment 
"humane " l. The purpose of this Convention is simply to define the 
correct way to behave towards a human being, who himself wishes to 
receive humane treatment and who may, therefore, also give it to his 
fellow human beings. What constitutes humane treatment follows 
logically from the principles explained in the last paragraph, and is 
further confirmed by the list of what is incompatible with it. In this 
connection the paragraph under discussion mentions as an example, 
using the same wording as the Third Geneva Convention 2, any act of 
violence or intimidation inspired not by military requirements or a 
legitimate desire for security, but by a systematic scorn for human 
values (insults, exposing people to public curiosity, etc.). 

The Convention does not confine itself to,stipulating that such 
acts are not to be committed. It goes further ; it requires States ,to 
take all the precautions and measures in their power to prevent such 
acts and to assist the victims in case of need 3. 

This first list has very rightly been supplemented in Article 32 by 
a further list of acts considered as grave breaches of the duty of 
humane treatment: extermination, murder, torture, mutilation, 
biological experiments not necessitated by medical treatment of the 
person concerned. 

The requirement of humane treatment and the prohibition of 
certain acts incompatible with it are general and absolute in character, 

See Commentary I, p. 53. 
a See Article 13, para. 2, of that Convention. 

The Diplomatic Conference rejected a proposa?, that the expression 
" protected against " should be replaced by the words shall not be exposed 
to " which would have greatly reduced the scope of the Clause. See Final 
Record of the Diplomatic Conference of Geneva of 1949, Vol. II-A, pp. 712-713. 



like the obligation enjoining respect for essential rights and funda- 
mental liberties. They are valid " in all circumstances " and " at 
all times ", and apply, for example, to cases where a protected person 
is the legitimate object of strict measures, since the dictates of 
humanity and measures of security or repression, even when they are 
severe, are not necessarily incompatible. The obligation to give 
humane treatment and to respect fundamental rights remains fully 
valid in relation to persons in prison or interned, whether in the 
territory of a Party to the conflict or in occupied territory. I t  is in 
such situations, when human values appear to be in greatest danger, 
ihat the provision assumes its fuli significance. 

Paragraph 2 denounces certain practices which occurred, for 
example, during the last World War, when innumerable women of 
all ages, and even children, were subjected to outrages of the worst 
kind : rape committed in occupied territories, brutal treatment of 
every sort, mutilations etc. In areas where troops were stationed, or 
through which they passed, thousands of women were made to enter 
brothels against their will or were contaminated with venereal 
diseases, the incidence of which often increased on an alarming scale1. 

These facts revolt the conscience of all mankind and recall the 
worst memories of the great barbarian invasions. They .underline 
the necessity of proclaiming that women must be treated with special 
consideration. That is the object of this paragraph, which is based 
on a provision introduced into the Prisoners of War Convention in 
1929, and on a proposal submitted to the International Committee 
by the International Women's Congress and the International 
Federation of Abolitionists2. 

The provision is founded on the principles set forth in paragraph 
1 on the notion of " respect for the person ", "honour " and " family 
rights ". 

A woman should have an acknowledged right to special protection, 
the special regard owed to women being, of course, in addition to 
the safeguards laid down in paragraph 1, which they enjoy equally 
with men. 

See Commission of Government Experts for the Study of the Convention 
for the Protection of War  Victims (Geneva, APr. 14-26, 1947). Preliminary 
Documents, Vol. 111, p. 47. 

a See Final Record of the Di@lomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 821. 



The Conference listed as examples certain acts constituting an 
attack on women's honour, and expressly mentioned rape, enforced 
prostitution, i.e. the forcing of a woman into immorality by violence 
or threats, and any form of indecent assault. These acts are and remain 
prohibited in all places and in all circumstances, and women, whatever 
their nationality, race, religious beliefs, age, marital status or social 
condition have an absolute right to respect for their honour and their 
modesty, in short, for their dignity as women. 

PARAGRAPH3. - OFEQUALITY TREATMENT; 

NON-DISCRIMINATION 

Paragraph 3 contains a statement of the principle that all protected 
persons are to receive the same standard of treatment, with a further 
clause concerning non-discrimination. That means that any protected 
person is entitled to all the rights and liberties proclaimed by the 
Convention under a general principle common to all the Geneva 
Conventions l. 

I t  is clear from the wording of the provision that the list of various 
criteria on which discrimination might be based-race, religion and 
political opinion-is only given by way of example. The criteria 
of language, colour, social position, financial circumstances and birth 
might be added. In a word, any discriminatory measure whatsoever 
is banned, unless it results from the application of the Convention. 

Nationality is not among the various criteria mentioned (it was 
mentioned in Article 13) and the discussions at  the Diplomatic 
Conference make it clear that it cannot be regarded as implicitly 
included 2. 

A prohibition of discrimination does not mean that all differentia- 
tion is forbidden. That is clear from the qualified character of the 
wording, which only excludes differences when they are of an adverse 
nature. Equality might easily become injustice if it was applied to 
situations which were essentially unequal, without taking into account 
such circumstances as the state of health, age and sex of the protected 
persons concerned. I t  is in this way that the principle of equality 
is understood in the Convention. 

... It will be noted, for example, that the three other Geneva Conven- 
tions of 1949 also contain a clause prohibiting discrimination ; see Article 12, 
para. 2, of the First and Second Conventions and Article 16 of the Third Con- 
vention. 

a See Final Record of the Di$lomalic Conference of Geneva of 1949, Vol. 11-A, 
pp. 640-642. 



I t  should be noted too that the prohibition of all adverse distinc- 
tions in the treatment given to protected persons is not merely a 
negative duty. I t  implies an active role. An occupying Power is, 
for example, bound to abrogate any discriminatory laws it may find 
in occupied territory, if they place difficulties in the way of the applica- 
tion of the Convention. That follows also from the first paragraph of 
Article 64. 

The various security measures which States might take are not 
specified ; the Article merely lays down a general provision. There 
are a great many measures, ranging from comparatively mild restric- 
tions such as the duty of registering with and reporting periodically 
to the police authorities, the carrying of identity cards or special 
papers, or a ban on the carrying of arms, to harsher provisions such 
as a prohibition on any change in place of residence without permission, 
prohibition of access to certain areas, restrictions of movement, or 
even assigned residence and internment (which, according to Article 
41, are the two most severe measures a belligerent may inflict on 
protected persons). 

A great deal is thus left to the discretion of the Parties to the 
conflict as regards the choice of means. What is essential is that the 
measures of constraint they adopt should not affect the fundamental 
rights of the persons concerned. As has been seen, those rights must 
be respected even when measures of constraint are justified. 

Although these supreme rights are not, generally speaking, in 
any danger as a result of the first administrative measures we men- 
tioned, that is not so in the case of assigned residence or internment. 
The experience of the Second World War has shown in tragic fashion 
that under such conditions there is a particularly great danger of 
offences against the human person. That is why the Convention, 
conscious of the danger, only accepts internment and assigned 
residence as measures to be adopted in the last extremity, and makes 
them subject to strict rules (Articles 41 to 43 and Article 78) ; and 
why, furthermore, it lays down in great detail (Articles 79 to 135- 
treatment of internees) standards of treatment designed to ensure 
that the human person is respected under the circumstances where 
it appears to be in greatest danger. 



ARTICLE 28. -DANGER ZONES 

The  firesence of a protected person may not be used to reader certain 
points or areas immune from military operations. 

1. Distinction between ruses of war (which are permissible) 
and acts of barbarity (which are mlawfu l )  

During the last World War public opinion was shocked by certain 
instances (fortunately rare) of belligerents compelling civilians to 
remain in places of strategic importance (such as railway stations, 
viaducts, dams, power stations or factories), or to accompany military 
convoys, or again, to serve as a protective screen for the fighting 
troops. Such practices, the object of which is to divert enemy fire, 
have rightly been condemned as cruel and barbaric ;in this they differ 
from ruses of war, about which a few words ought to be said in 
order to bring out the exact meaning of this Article. 

Ruses of war used in conjunction with armed force have been 
from time immemorial an essential part of the conduct of opera-
tions. A special Article of the Hague Regulations l, confirming the 
unwritten law on the subject, states specifically that " ruses of war. . . 
are considered permissible ". There is not the slightest doubt in regard 
to the general principle ; but when it is wished to define ruses of war, 
a difficult question arises : at what point does a practice authorized 
by the laws and customs of war cease to be lawful and become, 
instead, an act condemned by international law ? 

I t  may be stated, in the first place, that certain actions involving 
treachery, bad faith or deceit are prohibited as measures of war. 
Misuse of a flag of truce or of the Red Cross emblem would be cases in 
point. 

Ruses of war are not a valid pretext for breaking the law. They 
must remain intra legem ; they must " have regard to the duties 
imposed by international law"2. The lawfulness of ruses of war 
depends on the observance of the laws and customs of war, which are 
themselves based on the principle of respect for the civilian popula- 
tion. Consequently, the presence of civilians must never be used to 
render immune from military operations objectives which are liable 
to be attacked. 

See The Hague Regulations of 1907, Article 24. 

FAUCHILLE V O ~ .  11, No. 1086.
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2. Scope of the provision 

In order to determine the exact scope of the provision, it is 
necessary to define the term " military operations ". Those words 
refer here to any acts of warfare committed by the enemy's land, 
air or sea forces, whether it is a matter of bombing or bombardments 
of any kind or of attacks by units near at  hand. I t  also covers acts of 
war by groups, such as volunteer corps and resistance movements, 
which are placed in the same category as the regular armed forces 
under Article 4, sub-paragraphs (2), (3) and (6) ,of the Third Geneva 
Convention of 1949. The prohibition is expressed in an absolute form 
and applies to the belligerents' own territory as well as to occupied 
territory, to small sites as well as to wide areas. 

The prohibition expressed in this Article also occurs in Article 83, 
which lays down that places of internment for civilians are not to be 
set up in areas particularly exposed to the dangers of war. 

ARTICLE 29. - RESPONSIBILITIES 

T h e  Party to the conflict in whose hands firotected persons m a y  be, 
i s  resfionsible for the treatment accorded to them by its agents, irrespective 
of a n y  individual responsibility which m a y  be incurred. 

1. Resfionsibility of the State and of the individzcal 

Any breach of the law is bound to be committed by one or more 
individuals and it is normally they who must answer for their acts. 
Nevertheless, if the author of the act contrary to international law 
is an agent of the State, it is no longer his responsibility alone which 
is involved, but also that of the State, which must make good the 
damage and punish the offender. To the extent, however, that indivi- 
dual men and women acquire " international " rights and obligations 
and thus become " subject " to international law (as they do in con- 
nection with the laws and customs of war), so are they invested with 
the capacity of committing international offences, for which they 
personally may be held responsible, as well as the State to which they 
belong. 

The existence of this dual responsibility is reflected in the varying 
tone of the Article, which begins by declaring that the State is 
responsible and then goes on to make a reservation in regard to the 



individual responsibilities which may be incurred. The &vention 
thus shows clearly that two distinct responsibilities co-exist and 
emphasizes that they are not alternatives but supplementary to 
one another. The fact that the State has made good the damage 
caused in no way diminishes the responsibility of the author of the 
offence and, vice versa, punishment of the offender does not relieve 
the State of its responsibility. The two forms of punishment for 
violations of the Convention thus run parallel to each other, a fact 
the Diplomatic Conference wished to stress. 

Only the responsibility of the State will be dealt with here, as the 
question of individual responsibility is considered in Part IV in 
connection with Articles 146 and 147 (on penal sanctions). 

The principle of the responsibility of States implies an obligation 
on the Parties to the conflict to instruct their agents in their duties 
and their rights. They must take the greatest pains to ensure that 
the State services in contact with the protected persons are in actual 
fact capable of applying the provisions of the Convention. In that 
respect Article 29 is similar to Article 1 which, as has been seen, 
binds the Contracting Parties to respect and " ensure respect for " 
the Convention in all circumstances, and to Article 144 which stipulates 
that the text of the Convention is to be disseminated as widely as 
possible both in time of peace and in time of war. 

The principle of State responsibility further demands that a 
State whose agent has been guilty of an act in violation of the Con- 
vention, should be required to make reparation. This already followed 
from Article 3 of the Fourth Hague Convention of 1907 respecting 
the Laws and Customs of War on Land, which states that " a bel- 
ligerent Party which violates the provisions of the said Regulations 
(The Hague Regulations) shall, if the case demands, be liable to pay 
compensation. I t  shall be responsible for all acts committed by 
persons forming part of its armed forces ". 

Compensation for damage resulting from the unlawful act, 
although not stipulated explicitly, is undoubtedly implied by the 
authors of Article 29. Consequently, a State which bears responsibility 
for a violation of the Convention is in duty bound to make good the 
damage caused, either by restoring everything to the former condition 
(restitutio in integrum) or by paying damages, the choice resting, as a 
general rule, with the party entitled to reparation, that is, with the 
injured party. In many cases, however, reparation will have to be 
limited to the payment of damages, when the nature of the prejudice 



caused makes restoration impossible and admits of no other form of 
compensation. An example of this would be the physical and mental 
injury suffered by protected persons who, despite the formal safeguards 
provided in the Convention, have been brutally treated while interned 
in enemy or occupied territory. 

I t  was not for the Convention to lay down rules concerning the 
procedure for applying this Article. The position is not the same as 
in the case of the individual liability to punishment of persons guilty 
of infringing clauses of the Convention. That is a comparatively 
new principle of the law of war, while here we are dealing with a 
chapter of international law in which there are numerous precedents. 
I t  is possible to refer, on the matter, to recognized rules embodied 
in the clauses of peace treaties, to provisions of statute law and to 
awards in international arbitration. 

The safeguard contained in the present Article is reinforced by a 
provision in Article 148 relating to the responsibilities of the Con- 
tracting Parties, which may not absolve themselves of any liability 
incurred in respect of one of the grave breaches defined in Article 147. 

One other point should be made clear. The Convention does not 
give individual men and women the right to claim compensation. 
The State is answerable to another contracting State and not to 
the individual. On that point the recognized system was not in any 
way modified in 1949. 

3. Scope of the provision 

Article 29 defines, by means of a general formula, the persons who 
can, by their acts, involve the State in responsibility : the State is 
only responsible in so far as the treatment contrary to the Convention 
is due to action by its " agents " l. 

The term " agent " must be understood as embracing everyone 
who is in the service of a Contracting Party, no matter in what way 
or in what capacity. I t  included civil servants, judges, members of the 
armed forces, members of para-military police organizations, etc., 
and so covers a wider circle than the definition in the Fourth Hague 
Convention according to which the responsibility of the State could 
only be involved by "persons forming part of its armed forces ". 
The term employed is more appropriate than any list of categories 2. 

On the other hand it embodies an essential reservation ; for the word 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 642-643, 713-714 and 822. 

See, for example, the Stockholm Draft of 1948, Article 26: 



" agent " limits the scope of the provision to those persons alone who 
owe allegiance to the Power concerned. In this it differs from the 
corresponding provision in the Stockholm Draft of 1948, where the 
general scope of the provision was emphasized by the use of the words 
" or on any other persons " at the end of the Article. 

The nationality of the agents does not affect the issue. That is of 
patricular importance in occupied territories, as it means that the 
occupying authorities are responsible for acts committed by their locally 
recruited agents of the nationality of the occupied country. The 
position is just the same whether the agent has disregarded the 
Convention's provisions on the orders, or with the approval, of his 
superiors or has, on the contrary, exceeded his powers, but made use 
of his official standing to carry out the unlawful act. In both cases 
the State bears responsibility internationally in accordance with the 
general principles of law. 

The decision to limit the responsibility of the State to its agents 
was the subject of criticism at the Diplomatic Conference. Various 
delegations pointed out that an Occupying Power might have certain 
of its decisions camed out by the local authorities, or it might set up a 
puppet government, in order to throw responsibility for crimes, of 
which it was the instigator, upon authorities which were regarded as 
being independent of it1. In order to remove this difficulty, it is 
necessary to disregard all formal criteria. I t  does not matter whether 
the person guilty of treatment contrary to the Convention is an agent 
of the Occupying Power or in the service of the occupied State ;what 
is important is to know where the decision leading to the unlawful 
act was made, where the intention was formed and the order given. 
If the unlawful act was committed at the instigation of the Occupying 
Power, then the Occupying Power is responsible ; if, on the other 
hand, it was the result of a truly independent decision on the part of 
the local authorities, the Occupying Power cannot be held responsible. 

One (other question arises. Will States have to answer not only 
for the actions of their agents, but for any acts in violation of the 
Convention, committed by their own subjects ? 

The question is of importance, particularly for protected persons 
of enemy nationality living in the territory of a Party to the conflict, 
as they are liable to be a target for hostile demonstrations by the 
public. I t  was seen in discussing Article 27 that under the Convention 
protected persons are entitled to protection against all acts of violence 
or threats of violence and against insults and public curiosity. Gener- 

See Final Record of the Di+lornatic Conference ofGeneva of 1949,Vol. 11-A, 
pp. 643 and 714. 



ally speaking, reference should be made in this matter to the principles 
of international law, which remain fully valid side by side with the 
Article under discussion. According to those general principles a 
State is not automatically responsible for the private actions of its 
nationals. It is responsible, however, if it  has failed to give proof of 
the requisite diligence and attention in preventing the act contrary 
to the Convention\ and in tracking down, arresting and trying the 
guilty party. 

It must be remembered that the Contracting States have to 
disseminate the text of the Convention in peacetime in order to bring 
it to the knowledge not only of their agents, but of the whole popula-
tion. That is laid down in formal terms in Article 144. 

ARTICLE 30. - APPLICATION TO PROTECTING POWERS AND 

RELIEF  ORGANIZATIONS 1 


Protected persons shall have every facility for making application to 
the Protecting Powers, the International Committee of the Red Cross, the 
National Red Cross (Red Crescent, Red L ion  and S u n )  Society of the 
country where they m a y  be, as well as  to any  organization that might 
assist them. 

These several organizations shall be granted all facilities for that 
+urpose by the authorities, within the bounds set by military or security 
considerations. 

Apart from the visits of the delegates of the Protecting Powers and of 
the International Committee of the Red Cross, Provided for by Article 143, 
the Detaining or Occupying Powers shall facilitate as much as  possible 
visits to protected persons by the representatives of other organizations 
whose object i s  to give spiritual aid or material relief to such persons. 

The Diplomatic Conference adopted Article 30 without making 
any change of importance to the text based on the Government 
experts' recommendations. The Article is placed in this Section as all 
protected persons, both in the territory of a belligerent power and in 
occupied territory, are entitled to communicate with the Protecting 
Powers and with relief organizations. I t  should be read in conjunction 
with Article 142, one of the general provisions concerning the execution 
of the Convention, which establishes the status of relief organizations 

For the discussions leading up to the adoption of Article 30, see Final 
Record, Vol. I, p. 118 ;Vol. 11-A, pp. 644-645 ;p. 715, p. 822 ;Vol. 11-B, p. 406. 
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and other bodies. The two Articles are inter-dependent and comple- 
mentary ;in fact, they overlap to some extent, so that the commentary 
on one forms part of the commentary on the other. 

Since the section with which we are dealing is concerned with the 
treatment of protected persons, Article 30 might merely have mention- 
ed the right of such persons to appeal to the Protecting Power and to 
relief societies. In view of the importance of the subject, however, 
the authors of the Convention, when stating the general principle 
involved, had no hesitation in giving certain details concerning its 
application in practice. 

As the Rapporteur of Committee I11 of the Diplomatic Conference 
very rightly pointed out, " it is not enough to grant rights to protected 
persons and to lay responsibility on the States : protected persons 
must also be furnished with the support they require to obtain their 
rights ; they would otherwise be helpless from a legal point of view in 
relation to the Power in whose hands they are. Article 30 therefore 
charges such Powers to afford protected persons every facility for 
m,aking application to the Protecting Power, the International 
Committee of the Red Cross etc. " 

The right in question is an absolute right, possessed by all protected 
persons both in the territory of a Party to the conflict and in occupied 
territory, whether they are not detained, or are internees, persons 
placed in assigned residence or detained. The communication may 
have a wide variety of causes, and it may take the form of an applica- 
tion, suggestion, a complaint, a protest, a request for assistance, etc. ; 
it is not even necessary for an infringement of the Convention on the 
part of the authorities to have occurred. The right of communication 
may be exercised under all circumstances. I t  must be pointed out, 
however, that this right may be suspended if the seriousness of the 
circumstances so demands 2. 

The provision under consideration will not be really effective unless 
the right of communication can be exercised without hindrance ; the 
Diplomatic Conference therefore wished to give it an essentially 
practical form ;hence the absence of procedural clauses. The Confer- 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 	822. 

See Article 5.  



ence considered that the right of communication is justified by the 
mere fact of a protected person needing assistance. 

The fact that the new Convention grants civilian war victims a 
formal and absolute right of appeal to supervising and relief agencies, 
a facility which up till then had depended solely on the goodwill of 
the Parties to the conflict, is of great significance; the certainty of 
being able to avoid isolation, of being able to establish contact with 
impartial charitable agencies, together with the hope of sympathy 
and relief in cases of distress, is psychologically most valuable to 
protected persons for the moral support it gives them. On the other 
hand, the obligation laid on the belligerents represents a warning 
and will encourage a scrupulous observation of the provisions of the 
Convention. 

2. Organizations 

A. T h e  Protecting Powers. -Article 9 provides the legal basis for 
the action of Protecting Powers in favour of protected persons, since 
it gives them the task of supervising the application of the Convention. 
Thirty-two other Articles provide for the intervention of those Powers 
in specific cases. Article 30 is a very valuable addition to this system 
of intervention ex conventione, since it gives the protected persons an 
opportunity of themselves making the Protecting Power act, by means 
of a simple individual request. 

B. Humanitarian organizations. - In addition to the Protecting 
Powers, Article 30 mentions the International Committee of the Red 
Cross and the National Red Cross Societies. I t  is not intended to 
consider here the general problems connected with the admission 
and status of relief organizations within the territory of the Parties 
to the conflict1, but merely to emphasize one of the essential aspects 
of their work. 

(a )  T h e  International Committee of the Red Cross appears to be 
particularly well qualified to receive complaints, requests and 
suggestions of various kinds from protected persons. Because of its 
traditional neutrality and impartiality and its independence it is in a 
unique position as a neutral intermediary for all categories of protected 
person. Its position, in fact, is very different from that of the Pro- 
tecting Powers, which, being agents of belligerent States, can only 
receive applications from people who owe allegiance to those States. 
Thus during past wars the International Committee has brought 
assistance and relief to millions of people in distress. For some of 

See Articles 10, 63 and 142. 



these unfortunates the Committee represented their last defence 
against arbitrary action by the enemy authorities. 

Although the Convention leaves protected persons complete 
freedom of choice, there are some cases which naturally fall to a 
specific organization. Certain matters of an official nature in general 
form part of the duties of the Protecting Powers ; examples are legal 
aid, the issue and renewal of passports, the attestation of documents, 
the issue of birth, marriage and death certificates, the laws of in- 
heritance, the protection of private property and many other questions 
which are dealt with in peacetime by the diplomatic or consular 
service. 

On the other hand humanitarian organizations will be qualified 
to intervene and to bring relief in response to appeals from human 
beings in distress or in order to come to the spiritual or material aid 
of protected persons. 

(b) The Diplomatic Conference also mentioned the National Red 
Cross (Red Crescent, Red L ion  and S u n )  Societies of the countries 
where the protected persons are living, as a tribute to the enormous 
amount of work which they accomplished in behalf of civilian victims 
of the war. 

The Societies, however, are under certain circumstances in a 
position different from that of the Protecting Powers or the Inter- 
national Committee. In a belligerent country or a country involved 
in the conflict, the National Red Cross Society has not the same 
degree of independence as the Protecting Powers (which cannot of 
course be Parties to the conflict) or the International Committee 
of the Red Cross (whose members are citizens of a neutral State). 
The National Societies have in fact close bonds with the country in 
which they do their work. It is therefore necessary to distinguish 
between two different situations : 

1. In the territory of Parties to the conflict, the protected persons 
within the meaning of Article 4 of the Convention are aliens, and 
generally of enemy nationality. National Societies which extend 
their relief programme to cover all victims of the war are worthy 
of the highest praise. I t  must be recognized, however, that it will 
sometimes be difficult for a National Societyto respond to appeals 
from enemy subjects. Their attitude might be misunderstood by 
public opinion and courage and integrity would be needed to have it 
accepted. Nevertheless every effort must be made to ensure that 
the principles of humanitarian aid, without discrimination, whose 

See in this connection XVIIth International Conference of the Red Cross, 
Resolutions 25 and 26. 



moral value is so high, take precedence over national interests and 
are applied to everyone, friend and foe with the same solicitude, the 
same devotion, disregarding all national, racial, political, religious, 
social and other considerations. That is the National Societies' most 
noble task-one which is inspired directly by the idea on which the 
Red Cross is based. 

Consequently, National Red Cross Societies which have not 
already done so, will no doubt feel called upon to modify their statutes 
with a view to organizing this charitable work in behalf of civilians. 
I t  would be desirable to complete all such arrangements in peace- 
time, as the operation of relief services requires detalled organization, 
effective leadership and a large and well-qualified staff, if the work 
is to be done properly. 

2. In occupied territories, the protected persons will represent 
nearly the whole of the population. The activities of the National 
Society of the occupied territory will therefore be mainly concerned 
with their fellow countrymen. There is no need to emphasize the 
importance of the privilege given to such a society. How much 
suffering could have been relieved if this formal right had existed 
before the last war, during which people were detained and imprisoned 
without being able to inform anyone or apply to any organization 
which could help them. 

I t  is in occupied territories that this right to communication 
is of greatest importance ; it opens up a wide field of activities for 
National Red Cross Societies, but they must be careful not to promote 
hostile action against the occupation forces, under the cover of relief 
activities. Patriotic feelings may make this temptation a strong one; 
but to give way to it would inevitably cause the collapse of a system 
built up with such pains. 

(c)  The paragraph provides, lastly, that protected persons may 
apply to any other organization that might assist them. 

The National Red Cross Societies of countries other than that in 
which the protected persons are living will certainly be included among 
those organizations. The Red Cross Societies in question, particularly 
those of neutral countries, will sometimes be in a better position to 
take action than local Red Cross organizations, for the reasons given 
above. The Diplomatic Conference deliberately refrained from making 
the assistance of such organizations subject to any condition, other 
than that of being capable of assisting those who ask for their help1. 
Under circumstances where distress assumes such proportions that 

See Final Record of the ~ifilornaticConference of Geneva of 1949,Vol. 11-A, 
pp. 644-645. 



there can never be enough assistance, it is essential to call upon all 
possible sources of relief. These organizations, however, whether 
national or international, must likewise strictly avoid, in their 
humanitarian activities, any action hostile to the Power in whose 
territory they are working or to the Occupying Power. These 
principles, needless to repeat, govern all forms of relief organized in 
connection with the Geneva Convention l. 

The Convention requires the Parties to the conflict to grant all 
facilities to the Protecting Powers and relief organizations. That 
means that it will not be enough merely to authorize them to carry 
out their work ; their task must be facilitated and promoted. I t  is 
the duty of the authorities to take all necessary steps to allow approved 
organizations to take rapid and effective action wherever they are 
asked to give assistance. Among examples of such measures can be 
mentioned the provision of facilities for delegates to move about and 
carry on correspondence, to have free access to all places where 
protected persons are living, transport facilities and facilities for 
distributing relief, e t ~ . ~ .The obligation to facilitate this work is 
limited however by military or security considerations, as stated in 
the reservation a t  the end of the paragraph. I t  is essential, however, 
that the belligerents, who will be sole judges o the validity of the 
reasons put forward, should show moderation in the use they make 
of this reservation and only apply it in cases of real necessity. Moreover 
limitations should only continue as long as the reasons for them 
continue to exist. States should only resort to them as an exceptional 
and temporary measure and not use them as a pretext for paralysing 
the whole work of relief. The right of communication of protected 
persons may, for instance, be temporarily restricted by means of 
exceptional measures taken to ensure the secrecy of military operations 
in certain specified areas ;but such restrictions should never be applied 
generally and they should be lifted as soon as circumstances allow ; 
in the meantime the responsible authorities should make suitable 
arrangements in behalf of the protected persons in the areas concerned. 

I t  should be noted also that the reservation in regard to military 
or security considerations is merely a repetition of a reservation 
already discussed in regard to Article 9 in connexion with the general 

This obligation is enforceable through the Detaining Power's right to 
" limit " the number of such organizations (see Article 142, para. 2). 

See Commentary on Article 142. 



activities of the Protecting Powers. The same reservation is also 
found at the beginning of Article 142. 

Paragraph 3 begins with a reference to Article 143, which authorizes 
representatives or delegates of the Protecting Powers and delegates 
of the International Committee of the Red Cross to go to all places 
where protected persons are, particularly to places of internment, 
detention and work1. 

The object of the clause under dscussion is to grant the same 
prerogatives to organizations not mentioned in Article 143, which are 
also able to give protected persons moral or practical assistance. The 
Convention does not however place the " other organizations" on 
a par with the Protecting Power and the International Committee. 
So far as they are concerned, the Power exercising authority over 
the territory where they wish to do their work is left with certain 
discretionary and restrictive powers, based on the terms of Article 142. 
That Power, however, is under a moral obligation to give its consent 
to the work of any organization which is capable of performing the 
tasks and is impartial. 

ARTICLE 31. - PROHIBITION OF COERCION ' 

N o  physical or moral coercion shall be exercised against +rotected 
#ersons, in particular to obtain information from them or from third 
fiarties. 

I .  Scofie of the firohibition 

The prohibition laid down in this Article is general in character 
and applies to both physical and moral forms of coercion. I t  covers 
all cases, whether the pressure is direct or indirect, obvious or hidden 

1 Similar' facilities, subject to certain conditions, are provided under 
Article 142 for religious organizations, relief societies or any other organizations 
assisting the protected persons. Article 142 might therefore have been men- 
tioned here as well as Article 143. The omission is apparently due to the fact 
that Article 142 was inserted in the Convention bv the Diplomatic Conference. 
It was not contained in the Stockholm Draft. he ~ r t i < l eunder discussion, 
based in this respect on the Stockholm Draft, was adopted as it stood and 
consequently does not refer to the new Article 142. 

For the discussions leading 'up to this Article, see Final Recovd of the 
Diplomatic Conference of Geneva of 1949, Vol. I, p. 118; 11-A, pp. 647-648, 808; 
11-B, p. 406. 



(as for example a threat to subject other persons to severe measures, 
deprival of ration cards or of work). 

Furthermore, coercion is forbidden for any purpose or motive 
whatever. The authors of the Convention had mainly in mind coercion 
aimed at obtaining information, work or support for an ideological 
or political idea. The scope of the text is more general than that of 
Article 44 of the Hague Regulations of 1907, under which " a belli- 
gerent is forbidden to force the inhabitants of a territory occupied 
by it to furnish information about the army of the other belligerent, 
or about its means of defence " ; Article 31 prohibits coercion for 
any purpose or reason and the obtaining of information is only given 
as an example. Thus, the custom, hitherto accepted in practice but 
disputed in theory, that an invasion army may force the inhabitants 
of an occupied territory to serve as " guides " is now forbidden1. 

Furthermore, the prohibition is no longer limited in scope to 
the population of an occupied temtory, but covers all protected 
persons, thus including even civilian aliens on the territory of a party 
to the conflict. 

2. Significance of the prohibition 

The general nature of the new provision marks an important step 
forward in international law. For its exact significance to be appre- 
ciated, it should not be considered in isolation but rather in the light 
of the other provisions of the Convention. I t  will then be seen that 
there is no question of absolute prohibition, as might be thought a t  
first sight. The prohibition only applies in so far as the other provi- 
sions of the Convention do not implicitly or explicitly authorize a 
resort to coercion. Thus, Article 31 is subject to the unspoken reserva- 
tion that force is permitted whenever it is necessary to use it in the 
application of measures taken under the Convention. This power is 
embodied and expressed particularly in penal legislation and in the 
controi and security regulations enacted by the belligerents and to 
which protected persons are subject. Thus, a party to the conflict 
would be entitled to use coercion with regard to protected persons 
in order to compel respect for his right to requisition services (Arti- 
cles 40, 51), to ensure the supply of foodstuffs, etc. to which he is 
entitled (Article 55, para. 2, Article 57), to carry out the necessary 
evacuation measures (Article 49, para. 2), to remove public officials 
in occupied territories from their posts (Article 54, para. 2) and in 
regard to everything connected with internment (Articles 79 et sqq.). 

See, for example, C. HYDE: International Law, Vol. 11, pp. 1839-1840; 
ROLIN: Le droit moderne de la guerre, Vol. I ,  pp. 458-460. 



ARTICLE 32. - PROHIBITION OF CORPORAL PUNISHMENT, 
TORTURE, ETC. 

T h e  High Contracting Parties specifically agree that each of them 
i s  prohibited from taking any  measure of such a character as to cause 
the physical sugering or extermination of protected persons in their 
hands. T h i s  prohibition applies not only to murder, torture, corporal 
punishmertts, mutilation and medical or scientific experiments not 
necessitated by the medical treatment 01 a protected person, btd also to 
a n y  other measures of brutality whether applied by civilian or military 
agents. 

The principle stated in Article 27 of absolute .respect for the 
human person might have constituted a sufficient guarantee for 
protected persons in itself. However, the memory of the barbaric acts 
of which there were only too many examples in the two world wars 
showed the need to strengthen this principle and to prohibit expressly 
all acts contrary to it. 

I t  was for that purpose that the XVIIth International Red 
Cross Conference in 1948, on the suggestion of the International 
Committee of the Red Cross, adopted a provision prohibiting torture, 
corporal punishment and coercion. 

Article 32 states a principle common to the four Geneva Conven- 
tions of 1949l. 

1. First sentence. -General principles 

A. Subject to prohibitiolz. - The words " The High Contracting 
Parties " at the beginning of this Article cover States which by 
ratification or accession, have accepted the text of the Convention. 
They are of a more general and solemn character than the expression 
" the Parties to the conflict " or the " Contracting Parties " often used 
in the text of the Convention. They seem therefore to have been 
used deliberately to emphasize the fundamental nature of the pro- 
vision. The intention of the authors of the Convention is also clearly 
shown by the way the prohibition is worded : "The High Contracting 
Parties specifically agree that each of them is prohibited . . . 33 

which expresses the idea that each Contracting Party makes a formal 
pledge in regard to itself and to other States, and that this pledge is 
equally binding on those under its authority or acting in its name. 

1 See First and Second Conventions, Article 12; Third Convention, Article 13; 
Article 3 common to the four Conventions; Commentary, Vol. I, pp. 138-139. 



B. Purpose of the prohibition. -The Diplomatic Conference deli- 
berately employed the words "of such a character as to cause " instead 
of the formula " likely to cause " which figured in the original draft. 
In thus substituting a causal criterion for one of intention, the Con- 
ference aimed a t  extending the scope of the Article ;henceforth, it is 
not necessary that an act should be intentional for the person com- 
mitting it to be answerable for it1. The aim is to ensure that every 
protected person shall receive humane treatment from the civil 
and military authorities. In this respect, Article 32 is as general as 
possible and mentions only as examples the principal types of atrocity 
committed during the Second World War, which should be prohibited 
for ever. However, it should be noted that most of the acts listed in 
the second sentence of this Article can only be committed with intent. 

C. Those who benefit from the prohibition. - Those who benefit 
under Article 32 are alien or enemy civilians in the hands of a Party 
to the conflict. 

Some delegations remarked that bombardment or bombing, which 
strike from a distance at individuals who are not " in the hands " of 
the Parties to the conflict, can cause death or entail suffering in the 
same way as direct cruelty. They therefore considered it preferable 
not to restrict the guarantee only to protected persons ." in the hands " 
of the Parties to the conflict, but to extend it to the whole of the civilian 
population. The Diplomatic Conference recognized the humanitarian 
importance of this suggestion but considered that it was not for the 
Conference to adopt it since to do so would be to encroach on the 
sphere of the Hague Regulations concerning the Laws and Customs of 
War and to go beyond the intended scope of the Geneva Conventions. 

In fact, problems of the laws and customs of war are of a quite 
different nature and the words " in their hands " define exactly the 
purpose of this Article2. 

2. Second sentence. - Prohibited acts 

A. Murder.-The word refers to any form of homicide not resulting 
from a capital sentence by a court of law in conformity with the 
provisions of the Convention. 

This provision is applicable not only to cases where murder is 
done by civilian or military agents of one of the Parties to the conflict, 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 
11-A, pp. 716-718. 

a Ibid., Vol. 11-B, pp. 407-410. 



but also to cases of omission leading to death, for example, deliberate 
refusal to give medical care1. The omission must be with homicidal 
intent. Murder as a form of reprisal, the execution of hostages and 
the use of euthanasia in regard to certain categories of detainees or 
sick persons are all covered by this definition. 

The idea of " murder " may be compared with that of " extermina-
tion ", in the first sentence of this Article. While murder is the denial 
of the right of an individual to exist, extermination refuses the same 
right to whole groups of human beings ; it is a collective crime con- 
sisting of a number of individual murders 2. 

B. Torture.-A formal distinction may be made between judicial 
torture to extort confessions and extrajudicial torture. Under both 
forms, torture is an attack on the human person which infringes 
fundamental human rights. Judicial torture, although it has been 
abolished for more than a century in all the civilized countries, has 
reappeared with the racial and political persecutions. 

The prohibition of torture set forth in this Article is absolute ; 
it covers all forms of torture, whether they form part of penal pro- 
cedure or are quasi- or extra-judicial acts, and whatever the means 
employed. There need not necessarily be any attack on physical 
integrity since the " progress " of science has enabled the use of 
procedures which, while they involve physical suffering, do not 
necessarily cause bodily injury. 

In occupied territory, the use of judicial torture is prohibited even 
if the penal legislation of the occupied territory provides for it. In 
such a case, the Occupying Power, under Article 64, para. 1, must 
repeal such laws. 

Like murder, torture is one of the acts listed in Article 147 as a 
" grave breach ". I t  is also prohibited by Article 3 common to all 
four Conventions and Article 12 common to the first two Conventions 
of 19493. 

C .  Corporal punishment and mutilation.-These expressions are 
sufficiently clear not to need lengthy comment. Like torture, they 

See also Third Convention, Article 13, which provides that any unlawful 
act or omission by the Detaining Power causing death or seriously endangering 
the health of a prisoner of war in its custody is prohibited and will be regarded 
as a serious breach of the Convention. 

See, in this connection, the Convention for the Prevention and Repression 
of Genocide of December 9, 1948, Article 2. 

See Article 5 of the Universal Declaration of Humans Rights, of December 
10, 1948 and Article 3 of the European Convention for the Protection of Human 

' Rights and Fundamental Freedoms, of November 4, 1950, both of which prohibit 
torture. 
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are covered by the general idea of " physical suffering ". Mutilation, 
a particularly reprehensible and heinous form of attack on the human 
person, is also included in the list of fl grave breaches " and is men- 
tioned formally in Article 147 among " acts wilfully causing great 
suffering or serious injury to body or health ". Furthermore, it is 
expressly forbidden by Article 3 of the Convention. 

D. Medical experiments.-In prohibiting medical experiments on 
protected persons, the Diplomatic Conference wished to aboIish fur 
ever the criminal practices from which thousands of persons suffered 
in the death camps of the last world war. 

The Convention, however, refers only to " medical or scientific 
experiments not necessitated by the medical treatment of a protected 
person ". It does not, therefore, prevent doctors using new forms of 
treatment for medical reasons with the sole object of improving the 
patient's condition. I t  must be permissible to use new medicaments 
and methods invented by science, provided that they are used only 
for therapeutic purposes. Protected persons must not in any circum- 
stances be used as " guinea-pigs " for medical experiments. 

" Biological experiments " are also prohibited by the other three 
Conventions of 1949 and they are listed among the " grave breaches " 
in Article 147. 

E. Other measures of brutality.-The list of prohibited acts should 
not be considered as exhaustive. The wording used at the end of the 
list proper gives the Article an altogether general character. This 
prohibition, which is similar to the one relating to " acts of violence " 
set forth in Article 27 is intended to cover cases which, while they 
are not among the specifically prohibited acts, nevertheless cause 
suffering to protected persons. There is no need to make any distinc- 
tion between such practices carried out by civilians or by military 
personnel ; in both cases and in respect of all the acts covered by this 
Article, the agent and the Power for whom he acts must both bear 
responsibility in accordance with the provisions of Article 29 above. 

ARTICLE 33. - INDIVIDUAL RESPONSIBILITY -

COLLECTIVE PENALTIES - PILLAGE - REPRISALS 


N o  Protected person m a y  be punislzed for a n  oflence he or she has not 
Personally committed. Collective penalties and likewise all measures of 
int imidation or of terrorism are prohibited. 

With regard to the First Convention, see Commentary I, p. 139. 
See also Article 118, para. 2 and Article 119, para. 2. 
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Pillage i s  prohibited. 
Reprisals against protected persons and their firoperty are prohibited. 

Article 33 is derived from Article 50 of the Hague Regulations : 
" No general penalty, pecuniary or otherwise, shall be inflicted upon 
the population on account of the acts of individuals for which they 
can not be regarded as jointly and severally responsible ". 

The text adopted unanimously in Geneva in 1949 reproduces, 
with only slight changes, the original draft of the International 
Committee of the Red Cross1. 

1. Prohibition of collective penalties 

The first paragraph embodies in international law one of the 
gener'al principles of domestic law, i.e. that penal liability is personal 
in character. 

This paragraph then lays a prohibition on collective penalties. 
This does not refer to punishments inflicted under penal law, i.e. 
sentences pronounced by a court after due process of law, but 
penalties of any kind inflicted on persons or entire groups of persons, 
in defiance of the most elementary principles of humanity, for acts 
that these persons have not committed. 

This provision is very clear. If it is compared with Article 50 of 
the Hague Regulations, it will be noted that that Article could be 
interpreted as not expressly ruling out the idea that the community 
might bear at  least a passive responsibility2. 

Thus, a great step forward has been taken. Responsibility is 
personal and it will no longer be possible to inflict penalties on persons 
who have themselves not committed the acts complained of. 

Obviously, the belligerents will retain the right to punish in- 
dividuals who have committed hostile acts, in accordance with 
Article 64 et sqq. concerning penal legislation and procedure, when it 
is a matter of safegarding their legitimate interests and security. 

2. Measures of int imidation or of terrorism 

During past conflicts, the infliction of collective penalties has 
been intended to forestall breaches of the law rather than to repress 

See Final Record of' the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 118 ; Vol. II-A, pp. 648-651 ; Vol. II-B, p. 406. 

See MECHELYNCK Convention de L a  concernant les Lois et: L a  Haye 
Coutumes de la Guerre sur terre d'aprds les Actes et Documents des Confkrences 
de Bruxelles de 1874 et de L a  Haye de 1899 et 1907, p. 403. 



226 ARTICLE 33 

them ; in resorting to intimidatory measures to terrorise the popula- 
tion, the belligerents hoped to prevent hostile acts. Far from achieving 
the desired effect, however, such practices, by reason of their excessive 
severity and cruelty, kept alive and strengthened the spirit of resist- 
ance. They strike at  guilty and innocent alike. They are opposed 
to all principles based on humanity and justice and it is for that 
reason that the prohibition of collective penalties is followed formally 
by the prohibition of all measures of intimidation or terrorism with 
regard to protected persons, wherever they may be1. 

The purpose of this Convention is to protect human beings, but 
it also contains certain provisions concerning property, designed to 
spare people the suffering resulting from the destruction of their real 
and personal property (houses, deeds, bonds, etc., furniture, clothing, 
provisions, tools, etc.) 2. 

This prohibition is an old principle of international law, already 
stated in the Hague Regulations in two provisions : Article 28, which 
says : "The pillage of a town or place, even when taken by assault, 
is prohibited ", and Article 47, which reads : " Pillage is formally 
forbidden ". The Geneva Convention of 1949 omitted the word 
" formally " in order not to risk reducing, through a comparison of 
the texts, the scope of other provisions which embody prohibitions, 
and which, while they contain no adverb, are nevertheless just as 
absolute in character 3. 

This prohibition is general in scope. I t  concerns not only pillage 
through individual acts without the consent of the military authorities, 
but also organized pillage, the effects of which are recounted in the 
histories of former wars, when the booty allocated to each soldier was 
considered as part of his pay. Paragraph 2 of Article 33 is extremely 
concise and clear ; it leaves no loophole. The High Contracting 
Parties prohibit the ordering as well as the authorization of pillage. 
They pledge themselves furthermore to prevent or, if it has commenced, 
to stop individual pillage. Consequently, they must take all the 
necessary legislative steps. The prohibition of pillage is applicable to 
the territory of a Party to the conflict as well as to occupied territories. 
I t  guarantees all types of property, whether they belong to private 

See Article 27, para. 1. 
2 See Article 53. 

See Final Record of the Diplomatic Conference of Geneva of 1949,Vol. 11-A, 
p. 823. 
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persons or to communities or the State. On the other hand, it leaves 
intact the right of requisition or seizure1. 

1. Definition and. historical survey 

Reprisals are measures contrary to law, but which, when taken by 
one State with regard to another State to ensure the cessation of 
certain acts or to obtain compensation for them, are considered as 
lawful in the particular conditions under which they are carried out. 
This would be the case, for example, if a belligerent employed weapons 
forbidden by the Hague Regulations to counter the use of the same 
weapons by his adversary. A distinction is generally drawn between 
reprisals and retortion which, while it constitutes a severe counter- 
measure to the acts which it is wished to end, nevertheless remains 
in accordance with ordinary law. Thus, a belligerent would be able to 
withdraw from civilian internees privileges he had granted them over 
and above the treatment laid down in the Convention. 

In 1874, the Brussels Conference, and in 1880, the Institute of 
International Law, had emphasized the need for regulations to cover 
reprisals, " an exception to the general rule of equity, that an innocent 
person ought not to suffer for the guilty. 

The International Committee of the Red Cross has always raised 
its voice against reprisals, notably in respect of prisoners of war. 
I t  expressed this idea openly in its appeal to all the belligerents in 1916. 
The belligerents took account of this in certain special agreements 
made towards the end of the war and Article 2, paragraph 3, of the 
Geneva Convention of 1929 forbids all measures of reprisal against 
prisoners of war. 

This rule, which emphasizes a principle of far-reaching importance, 
was generally respected during the Second World War. 

With regard to civilians, at  the beginning of the Second World 
War the International Committee of the Red Cross had obtained 
agreement that enemy civilians interned in the temtory of a belligerent 
should benefit by analogy from the provisions of the 1929 Convention 
relative to the Treatment of Prisoners of War. All reprisals against 
these internees were consequently prohibited3, but it proved impossible 

This right, which is dealt with by the Hague Regulations, is also the 
subject of Articles 55 and 57 of this Convention. 

See the Oxford Manual of the Laws of W a r  on Land, Articles 84-86. 
3 For the action taken by the International Committee of the Red Cross 

in regard to reprisals during the world wars, see the Report of the International 
Committee on its activities during the Second World W a r  7939-1947,Vol. I ,  
pp. 365-372. 
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to obtain the same decision in regard to civilians in occupied territory 
and it was not until the drawing up of the Geneva Convention relative 
to the Protection of Civilian Persons in Time of War that the prohibi- 
tion of reprisals against civilians was given its general form. The 
principle of the prohibition of reprisals against persons has now 
become part of international law in respect of all persons, whether 
they are members of the armed forces or civilians protected by the 
Geneva Conventions l. 

2. Scope of the provision 

The prohibition of reprisals is a safeguard for all protected persons, 
whether in the territory of a Party to the conflict or in occupied territory. 
I t  is absolute and mandatory in character and thus cannot be inter- 
preted as containing tacit reservations with regard to military necessity. 

The solemn and unconditional character of the undertaking 
entered into by the States Parties to the Convention must be empha- 
sized. To infringe this provision with the idea of restoring law and 
order would only add one more violation to those with which the 
enemy is reproached. 

I t  was possible for the Convention to prohibit reprisals only 
because it substituted for them other means of ensuring respect of the 
law, based on the principIes of supervision by the Protecting Powers 
and the obligation to punish individuals in cases of grave breaches. 

The prohibition of reprisals is closely connected with the provisions 
which, by ensuring that the Convention is applied in all circumstances2, 
give it the character of a primary duty based essentially on the 
protection of the human person. This paragraph, like the first one, 
marks a decisive step forward in the affirmation and defence of rights 
of individuals and there is no longer any question of such rights being 
withdrawn or attenuated as a result of a breach for which those 
individuals bear no responsibility. Finally, reprisals constituted a 
collective penalty bearing on those who least deserved it. Henceforth, 
the penalty is made individual and only the person who commits the 
offence may be punished. The importance of this development and 
its embodiment in the new Geneva Convention is clear. 

3. Interfiretation with regard to retortion 

Should the rule laid down in Article 33 be interpreted as applicable 
to measures of retortion, i.e. measures which are lawful yet cause 
serious damage ? 

See Commentary, Vol. I, pp. 341-347. 

See Articles 1, 7 and 8. 
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Supposing that the civilian internees on the territory of the two 
enemy belligerents had obtained in both countries certain privileges 
which represented an improvement upon the treatment stipulated in 
the Convention, can one of the countries withdraw these privileges 
if the other has done so ? 

I t  would obviously be desirable for no retortion to take place. 
What is most important, however, is respect for the rules of the Con- 
vention which embody the rights of protected persons, and it must 
be admitted that a belligerent never agrees to accord privileges over 
and above the rights laid down in the Convention, except on condition 
of reciprocity. There would perhaps be a risk, therefore, of discour- 
aging the Parties to the conflict from ever granting such privileges 
if it were insisted that they were sacrosanct. I t  would appear wiser 
to conclude that the rule embodied in this Article only concerns 
reprisals. 

ARTICLE 34. -HOSTAGES I 

T h e  taking of hostages i s  prohibited. 

1. Definition and historical survey 

The word " hostage " has stood for rather different conceptions. 
It is not, therefore, easy to give a definition of it valid for every case. 
Generally speaking, hostages are nationals of a belligerent State who 
of their own free will or through compulsion are in the hands of the 
enemy and are answerable with their freedom or their life for the 
execution of his orders and the security of his armed forces. 

In the beginning, the hostage constituted a guarantee by the 
adversary that a treaty would be carried out ; hostages were given 

See C. PILLOUD: L a  question des otages et les conventions de Gendve, 
Revue internationale de la Croix-Rouge, 1950, pp. 430-447. For different 
aspects of the question of hostages, the following should also be consulted : 

Annuaire de 1'Institut de droit international, 1913, tome VI, pp. 1113-1 114. 
Bellot Regulations of Laws of W a r  in Occupied Territory. Article 29, in The 

International Law Association, Report of the 35th Conference. Warsaw, 1928, 
p. 287. 

Report of Robert H. Jackson ;Unifed States representative to the International 
Conference on Military Trials. Department of State, 1949. 

Jugement du Tribunal militaire international, Paris, p. 22. 
Revue de droit international, de sciences diplomatiques et politiques, 1948, 

p. 109. 
Lord Wright :The Killing of Hostages as a W a r  Crime, British Year Book 

of International Law, 1938, pp. 296 sq. ;Nispen tot Sevenaer, L a  Prise d'otages, 
The Hague, 1949, pp. 123 sq. Revue (Belgian) de Droit @rial et de criminologie, 
1948-1949, pp. 986-995. 
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as a pledge or a safeguard; this practice, which is very ancient, has 
now disappeared. The modern form, with which this Article is con- 
cerned, is the taking of hostages as a means of intimidating the 
population in order to weaken its spirit of resistance and to prevent 
breaches of the law and sabotage in order to ensure the security of 
the Detaining Power. 

(a) 	The most frequent case is that of an Occupying Power taking 
as hostages persons generally selected from among prominent 
persons in a city or a district in order to prevent disorders or 
attacks on occupation troops. 

(b )  	Another form of the taking of hostages which is very close to (a) 
consists of arresting after an attack a certain number of inhabi- 
tants of the occupied territory and announcing that they will be 
kept captive or executed if the guilty are not given up. 

(c) 	 Resort has also been had to the taking of hostages to ,guarantee 
the life of persons themselves detained as hostages by the adverse 
Party. 

( d )  	Hostages have also been taken and kept prisoner by the Occupy- 
ing Power in order to obtain the delivery of foodstuffs and 
supplies or the payment of an indemnity, etc. 

(e) 	 Finally, the practice of taking so-called accompanying hostages 
consists of placing inhabitants of occupied territory on board 
lorry convoys or trains in order to prevent attacks by their 
compatriots1. 

These are examples. In accordance with the spirit of the Conven- 
tion, the word " hostages " must be understood in the widest possible 
sense. 

During the last two world wars, hostages were imprisoned, often 
put in solitary confinement, deported and in many cases executed 
without previous warning or trial. 

The International Committee of the Red Cross considered that the 
prohibition of such practices, which are based on contempt for the 
principle of individual responsibility for breaches of the law, must 
be one of the essential elements in the new Convention. In the Tokyo 
Draft submitted to the XVth International Red Cross Conference in 
1934, it had devoted two provisions to the question of hostages : 
Article 4, applicable to enemy civilians in the territory of a belligerent 
and forbidding the taking of hostages, and Article 19 regarding enemy 
civilians in occupied territory and according to which if, " in an 

See 	also Article 28, p. 208. 
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exceptional case ", it appeared indispensable for an Occupying Power 
to take hostages, they should always be treated humanely ;under no 
pretext should they be put to death or subjected to corporal punish- 
mentl. During the Second World War, the Committee on several . 
occasions made representations to the Governments and Red Cross 
Societies in the belligerent countries, urging them to respect, even in 
face of military considerations, the natural right of man not to be 
subjected to arbitrary treatment and not to be made responsible for 
acts he has not committed2. During the work of revising and prepar- 
ing the Convention, between 1945 and 1949, the Committee considered 
that the moment had come to state clearly that the taking of hostages 
was forbidden. The very short text which it had put forward was 
approved at all preparatory meetings and adopted without change 
by the Diplomatic Conference. 

2. Absolute nature of the provision 

This Article, coming at the very end of the provisions common to 
the four Conventions, is absolute in character. I t  applies to persons 
protected under the terms of Article 4 in the territory of the belhgerent 
or in occupied territory, in the case of international conflict or in that 
of civil war. I t  supplements Article 33 which embodies the principle 
of individual responsibility and the prohibition of collective penalties 
and measures of reprisal. The two Articles bring positive law into line 
with the principles of justice and humanity. 

. While it is true that Article 5 of the Convention provides for 
certain exceptions to its application in cases where the security of 
the State or of the Occupying Power may be threatened, these excep- 
tions could not be taken to extend as far as not applying the fundamen- 
tal rules such as those in Articles 33 and 34. Paragraph 3 of Article 5 
in any case provides every guarantee in this respect. 

1 See Confkrence diplomatique +our la revision et la conclusion d'accovds 
relatifs d la Croix-Rouge, document preliminaire no 6, Berne, January 1939, p. 12. 

2 See Appeal of the International Committee of the Red Cross, Geneva, 
July 24, 1943. 



ALIENS WITHIN THE TERRITORY OF A PARTY 

TO THE CONFLICT 


In the course of history the legal status of civilians of enemy 
nationality Living in the territory of belligerent States has undergone 
numerous changes. Treated as slaves under Roman law, they were 
still regarded as prisoners of war in the time of Grotius ; but their 
position gradually improved under the impact of new ideas. Many 
States concluded treaties in peacetime guaranteeing that nationals of 
other Parties to the treaty would be free to leave the country should 
a war break out. An unwritten law1 was thus created and the authors 
of the Hague Regulations may be said to have endorsed it when they 
refrained from stipulating that nationals of a belligerent residing 
within the territory of the adverse party were not to be interned. 
They felt that it went without saying2. 

The First World War was to modify this liberal concept profoundly. 
As soon as the conflict broke out the belligerent States closed their 
frontiers. sometimes preventing any foreigners from leaving, and 
interning large numbers of civilians of enemy nationality. 

The change in their attitude may be explained by the general 
adoption of a system of compulsory military service. This raised a 
danger which had not existed when armies were formed of mercenaries 
or when conscription was carried out by drawing lots (up to the 
beginning of the 20th century). Nowadays every enemy national is 
a potential soldier and his internment becomes understandable. Inter-

1 See Robert R. WILSON: Treatment of Civilian Alien E~emies (American 
Journal of International Law, 1943, p. 32). 

See article by Max HUBER,in the Jahrbuch des ooentlichen Rechts, Vol. 11, 
1908, pp. 579-580. 
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nees, however, were usually forced to live in deplorable conditions and 
the voice of the Red Cross was raised in protest. In order to improve 
the treatment accorded to them, the International Committee prepared 
a preliminary Draft Convention which was adopted by the XVth Inter- 
national Conference (Tokyo, 1934). 

The outbreak of hostilities in 1939 unfortunately prevented the 
draft from entering into force, but the International Committee of 
the Red Cross was able to arrange for civilian internees to be given the 
benefit, by analogy, of the provisions of the 1929 Prisoners of War 
Convention ; as a result of the Committee's action some 160,000 
civilians, of fifty different nationalities, received the same treatmeni 
as prisoners of war throughout the duration of hostilities. 

A gap remained, however, and the provisions in this Section 
are intended to fill it. They give protected persons l a legal status 
in the form of a comprehensive series of safeguards set out in detail. 

ARTICLE 35. - RIGHT TO LEAVE THE TERRITORY 

All  protected fiersons who m a y  desire to leave the territory at the 
outset of, or during, a confiict, shall be entitled to do so, unless their 
departure i s  contrary to the national interests of the State. T h e  applica- 
tions of such persons to leave shall be decided in accordance with regularly 
established firocedures and the decision shall be taken as  rapidly as  
possible. Those persons permitted to leave m a y  provide themselves with 
the necessary funds for 'their joarney and take with them a reasonable 
amouat of their eflects and articles of personal use. 

If any  such person i s  refused permission to leave the territory, he 
shall be entitled to have such refusal reconsidered as soon as  possible by 
a n  appropriate coud or administrative board designated by the Detaining 
Power for that purpose. 

U p o n  request, representatives of the Protecting Power shall, unless 
reasons of security prevent it, or the persons concerned object, be furnished 
with the reasons for refusal of any  request for permission to leave the 
territory and be given, as expeditiously as  possible, the names of all 
persons who have been denied permission to leave. 

1 I t  must be remembered that under Article 4 of the Convention, nationals 
of a neutral or co-belligerent State are not regarded as protected persons 
" while the State of which they are nationals has normal diplomatic repre- 
sentation in the State in whose hands they are ". 
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GENERALREMARKS.- HISTORICALBACKGROUND^ 

Article 35 is similar to the provisions in the Tokyo Draft2 laying 
down that civilians of enemy nationality must be allowed to return 
to their home country (Article 2), unless they are liable to be mobilized 
or their departure would threaten the security of the State of residence 
in some other way (Article 4). 

During the Second World War3 negotiations carried out through 
diplomatic channels or through the Protecting Powers made it 
possible to repatriate civilians. This was usually done on a basis of 
reciprocity, through exchanges. In 1940 British and German women 
were thus able to return to their own countries, and French and 
German women who had been interned returned home by way 
of Switzerland4. In 1942 more than 2,000 persons were exchanged 
in this manner. In addition 28,000 Italians from Abyssinia-women, 
children, old people and the sick-were granted permission by Great 
Britain to return to their home country, this action being taken 
unilaterally without any condition of reciprocity. In 1943, 1,500 civil- 
ians of American and Canadian nationality were exchanged in 
Mormugao (in the Portuguese colony of Goa) for the same number of 
Japanese5. In 1944 further exchanges took place between Germany 
and the British Empire, some 1,000 people on either side being 
involved6. Exchanges concerned exclusively with the diplomatic 
and consular staff of the belligerent countries were, moreover, arranged 
between the majority of the countries taking part in the war7. 

As a rule these repatriations were arranged by the Protecting 
Powers ;but the International Committee of the Red Cross also took 
a hand when negotiations undertaken by the Protecting Powers 
seemed unlikely to achieve any result and the Committee was asked 
to intervene, and also when it felt called upon to make use of its 
traditional right of initiative in humanitarian matterss. 

For the origin of Article 35, see Final  Record, Vol. I ,  p. 119; Vol. 11-A, 
pp. 652-655, 737-738 and 823; Vol. 11-B, p. 410. 

See p. 233. 
For information concerning the First World War, see GARNER: Inter-

national Law and the World W a r ,  London, 1920. 
See Revue internationale de la  Croix-Rouge, 1940, pp. 358-359. 
See ibid., 1944, pp. 239-240. 
See Annuaire  Suisse de droit international, Vol. 11, 1945, p. 117, and 

JANNER : L a  Puissance protectrice e n  droit international, Basle, 1948, pp. 45-46.
'See ibid., pp. 34-35, and Annuaire  Suisse de droit international, Vol. I, 

1944, pp. 132-133. 
See Report of the International Committee of the Red Cross o n  i ts  activities 

during the Second World W a r ,  Vol. I ,  pp. 602 and 638. 
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In the light of the experience thus gained, the International 
Committee of the Red Cross put forward suggestions which were 
to a large extent adopted by the Diplomatic Conference in drafting 
this Article. 

1. First sentence 

A. Princifi1e.-People whose right to leave the territory is recog- 
nized generally wish to return to their own country. That is not a 
condition, however, for the word " repatriation " does not appear 
in the provision ; it lays down that they are entitled to leave, but 
does not say what their destination is to be. A belligerent is therefore 
also bound to authorize the departure of protected persons who wish 
to go to a country other than their home country, to a neutral State 
for example. 

The words " who may desire to leave the territory " show quite 
clearly that the departure of the protected persons concerned will 
take place only if they wish to leave. The International Committee's 
original draft laid down that no protected person could be repatriated 
against his will ;the same idea is implicit in the text actually adopted, 
although it is expressed somewhat differently1. The point is an 
important one, for many foreign civilians do not wish to leave a 
country where they have lived for many years and to which they are 
attached2. This principle applies to all protected persons as defined 
in Article 4, except for civilian internees whose position is regulated 
by Article 1323. I t  should be noted that the right to leave the territory 
is not in any way conditional, so that no one could be prevented 
from leaving as a measure of reprisals4. 

B. Reservation.-Belligerents have the right to refuse protected 
persons permission to leave the territory if their departure is " contrary 
to the national interests of the State ". 

While forced repatriation-that is, sending a person back to his country 
against his will-is prohibited, the right of expulsion has been retained. For 
example, if France were to break off diplomatic relations with Germany, she 
would not be entitled to send German nationals under escort to the German 
frontier against their will ; she could, however, decree their deportation and 
send them under escort to the Belgian, Spanish, or Swiss frontiers. 

a For the case of refugees, see Article 44 below, pp. 264-265. 
3 In regard to aliens on official business, diplomatic practice rules that 

they mnst be enabled to leave the territory of the State which has received 
them ind that they keep their privileges and immunities up to the moment 
of their departure. If this practice is not observed, they will obviously be 
entitled a t  least to the treatment laid down in this Article. 

4 See Article 33, p. 224. 
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This reservation is in accordance with a general practice among 
States, which, as we have already pointed out, have normally refused 
to repatriate certain classes of civilian, in particular men of an age to 
bear arms (from 16 to 60 years old) and persons whose departure is 
regarded as dangerous to the security of the State where they have 
been residing. 

"National interests " is a broader notion than " security con-
siderations "-the term used in the Tokyo and Stockholm Drafts and 
rejected by the Diplomatic Conference. With this wording the bel- 
ligerents may object to someone's departure not only when it would 
endanger their security but also when the national economy would 
suffer as a result. The Conference had in mind, in particular, the case of 
countries of immigration, where the departure of too large a proportion 
of aliens might prejudice national interests by creating manpower 
or economic problems, etc.l 

A great deal is thus left to the discretion of the belligerents, who 
may be inclined to interpret " national interests " as applying to 
many different spheres. It is therefore essential for States to safeguard 
the basic principle by showing moderation and only invoking these 
reservations when reasons of the utmost urgency so demand. For 
although internment may' be justified as a matter of principle, the 
same cannot be said of the poor conditions in which civilian aliens 
have all too often been detained. 

2. Second sentence - Procedure 

Applications to leave have to be considered in accordance with 
" regularly established procedures ", which means that there must be 
procedural safeguards to prevent arbitrary decisions. Belligerent 
States must therefore specify in advance the conditions under which 
permission to depart will be granted, and must appoint a responsible 
authority which vrril! make decisions impartially, as rapidly as 
possible, and with reasons stated, after the applicant has been 
given an opportunity of submitting his application and explaining 
the grounds on which he makes it. 

The Convention leaves it to the States concerned to appoint the 
responsible authority. The discussions at the Diplomatic Conference 
showed, however, a tendency to prefer an administrative authority, 
as such an authority is generally regarded as best able to make rapid 
decisions concerning applications affecting the security of the State2. 

See Final Record, Vol. 11-A, pp. 653-654 and 737-738 ; Vol. 11-B, p. 410. 
Ibid., Vol. 11-A, pp. 653-654 ; Vol. 111, pp. 120-122. 



ARTICLE 35 2 3 7  

The main point, however, is not so much to know what authority will 
be appointed as to be quite certain that each case will be examined 
objectively and thoroughly and that the rights of the protected 
person will be fairly weighed against the legitimate interests of the 
State of residence. 

3 .  Third sentence - Travel facilities 

The Government of the country of residence must allow the 
protected person who is permitted to leave the territory to provide 
himself with the necessary funds for his journey and to take with 
him a " reasonable amount " of his " effects and articles of personal 
use ". The context shows how " a reasonable amount " should be 
interpreted, for it will only be the personal effects and articles which 
the protected person can actually carry with him. Bonds and the like 
and furniture would appear to be excluded, unless special regulations 
enacted by the Power of residence should be more favourable in this 
respect. 

The provision was necessary because of the various exchange 
control measures, decrees forbidding the export of capital and other 
similar bans which are normally enacted when war breaks out. Too 
strict an application of such measures might in practice lead to the 
prevention of protected persons from making use of the right to leave, 
since a journey is bound to require adequate financial or other re- 
sources. 

For that matter there is nothing to preclude a Power of residence 
from arranging group travel if it considers its security would be 
better safeguarded thereby than in the case of individual departures. 
The restrictive measures in force could then include clauses of excep- 
tion applying solely to members of these organized parties1. 

The system laid down offers States a choice between an administra-
tive and a judicial procedure and is therefore flexible enough to cover 
the procedures already in use in different countries. Thus, during 
the Second World War applications for repatriation were dealt with 
administratively in certain countries, while other countries set up 
special courts for aliens. 

The Diplomatic Conference made a point of specifying that when 
the law of a country provided for action through administrative 

See Article 36, p. 239. 
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channels the task must be entrusted to an administrative board (in 
French " collhge "). The Conference felt that the fate of protected 
persons ought not to depend on a single official and that they could 
be more certain of impartiality if the decision were taken by a number 
of people on a majority vote1. 

Governments are moreover free to entrust appeals to existing 
courts (by extending the duties and responsibilities of such courts) 
or to bodies specially set up for that purpose. This paragraph seems 
to  indicate a preference for this type of solution. 

The question of rules of procedure-which may be verbal or 
written-is left to the discretion of the Government concerned. The 
main point is that protected persons should have the widest possible 
facilities for pleading their cause. Parties to the conflict may therefore 
go further in this matter than is laid down in Article 35 ; they might 
for example set up, in addition to the courts envisaged, an advisory 
body whose members would be independent persons of standing. This 
course was adopted by certain States during the Second World War. 

This paragraph gives an additional safeguard to protected persons 
who have not received permission to leave. The obligation to furnish 
the Protecting Power, on request, with the names of persons who 
have been refused permission to leave and the reasons for such refusal, 
will make it possible to provide their families and the authorities in 
their home country with information concerning the fate of civilians 
in these circumstances andswould thus make it possible to avoid 
arbitrary action on the part of the Detaining Power. Where the 
alleged reasons seem inadequate or the procedure adopted does not 
appear to have been in accordance with the provisions of the Conven- 
tion the Protecting Power will have cause to intervene2. 

This obligation, however, to notify the names of retained persons 
and the reasons for retaining them on request is, however, subject to 
two important reservations. The first is based on the principle of the 
freedom of the individual : protected persons may particularly desire 
that the names and place of residence should not be known to the 
authorities in the home country. The second reservation is based on 
State interests and allows the Detaining Power to take no action on 

1 See Final  Record of the Diplonzatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 654 and 738. 

a For details of the role of the Protecting Power in supervising the applica- 
tion of the Convention, see Article 9, p. 80. For its role in cases of internment 
or assigned residence, see Article 43, para. 2, p. 262. 



a request for notification when, in certain clearly defined cases, there 
are legitimate security reasons against it. The Detaining Power, 
however, could not raise an objection on security grounds -and this 
must be stressed-in order to refuse systematically to reply to ques- 
tions asked by the Protecting Power. 

ARTICLE 36. -METHOD O F  REPATRIATION' 

Departures permitted under the foregoing Article shall be carried out 
in satisfactory conditions as  regards safety, hygiene, sanitation and food. 
A l l  costs in connection therewith, from the point of exit in the territory 
of the Detaining Power, shall be borne by  the c o ~ n t r y  of destination, or, in 
the case of accommodation ina neutral country, by the Power whose nationals 
are benefited. T h e  practical details of such movements m a y ,  if necessary, 
be settled by special agreements between the Powers concerned. 

T h e  foregoing shall not preiudice such special agreements as  m a y  be 
concluded between Parties to the conflict concerning the exchange and 
repatriation of their nationals in enemy hands. 

1. First  and second sentences - Conditions, costs 

After laying down the general principle and defining the procedure 
for applying it, Article 36 sets forth a number of safeguards which 
apply to individual and collective departures alike. I t  should be 
noted, however, that individual departures will in most cases be im- 
possible ; in the interests both of protected persons and of the Detain- 
ing Power, their departure will almost always be organized on a collect- 
ive basis. Article 36 is primarily intended to meet such cases. 

I t  begins by laying down that departures-that is the actual 
movement of those concerned-are to be carried out under satisfac- 
tory conditions as regards safety, hygiene, sanitation and food. At the 
beginning of a war it should be possible to meet these requirements 
without any difficulty ; the destruction of means of transport and 
the economic disorganization of the country may, however, soon make 
it difficult to carry out the measures prescribed by the Convention. 
Whatever the circumstances, the State of residence must take all 

1 See Final Record, Vol. I,  p. 119 ; Vol. 11-A, pp. 655, 739 and 823 ; Vol. 
11-B, p. 406 ; Vol. 111, p. 122. 



necessary precautions to avoid endangering the life and health of the 
protected persons and to ensure that their journey takes place 
under satisfactory conditions as regards food and health. 

As a rule the cost of transport is borne by the individuals concerned 
and there is no need for the State to take action as long as transport 
facilities are working normally1. 

During former wars financial difficulties, however, sometimes 
delayed repatriation operations and in 1949the Diplomatic Conference, 
acting on a suggestion by the Central Office for International Transport 
by Rail2, decided that all costs incurred from the point of exit in the 
territory of the Detaining Power were to be borne either by the 
country of destination or by the country of which the protected 
persons were nationals. 

This system of financing is important where the journeys are long 
or take place by sea, as the expenditure involved is then often consider- 
able. I t  will prevent protected persons from being in practice deprived, 
through lack of financial resources, of their right to leave the territory. 

The Convention makes no stipulation concerning the cost of travel 
to the frontier of the Detaining Power. I t  must be concluded, therefore, , 
that in general they are to be borne by the protected persons. However, 
if lack of financial resources were to prove an obstacle to their departure 
it would be incumbent on public authorities of the country in which 
the people concerned were still living to take all necessary measures 
to facilitate their departure, either by reducing their fares or by 
informing the Protecting Power for possible action. 

2. Third sentence - S#ecial agreements 

In many cases the departure of protected persons will be able to 
take place without any action on the part of States, in particular 
when they leave individually at  the beginning of a war, during the 
period which may elapse between the declaration of war and the 
opening of actual hostilities. Departures may also be easier if there 
is a neutral country bordering on the country of residence. 

The position is more difficult when there has been no declaration 
of war or if departures have to take place during hostilities, and it 
will be particularly awkward when the frontiers are closed as a result 
of military operations. Under such circumstances the protected 
persons will only be able to leave the territory where they have been 

See Final Record of the Diplonzatic Conference of Geneva of 1949, Vol. 11-A, 
p. 	655. 

Ibid., Vol. 111, p. 38. 



living in organized groups, and that of course implies action and assist- 
ance by the States concerned. 

The last sentence of the paragraph refers to this contingency when 
it envisages the possibility of settling the practical details of such 
movements by special agreements between the Powers concerned. 
The complicated practical problems connected with such moves 
demand that the greatest possible use be made of this procedure 
which will in many cases be a necessity. Although the Article 
does not expressly state that the assistance of a neutral intermediary 
is to be sought, it is tacitly assumed. The neutral country called in 
inay be the Protecting Power or any other neutrai power, and its 
good offices will be required not only in negotiating the agreements 
but also in supervising their execution. The same role might also be 
assumed by an organization such as the International Committee of 
the Red Cross which was, in fact, called upon on several occasions 
to render services of this nature during the Second World War. I t  
should be noted that the Convention speaks of the " Powers concerned " 
and not simply of the " Parties to the conflict ", thus implying that 
special agreements may, if necessary, be concluded between the 
Detaining Power and a neutral State. 

This paragraph was added by the Diplomatic Conference. 
Although the point was not brought out very clearly in the dis- 

cussions, it is reasonable to assume that the agreements referred 
to in this clause cover a wider field than those mentioned in the pre- 
vious paragraph. The special agreements referred to in paragraph 1 
are intended to make possible the departures authorized under 
Article 35 by settling certain practical details, whereas those referred 
to in paragraph 2 concern the whole group of problems connected 
with the repatriation of civilians. They are treaties in which the 
Parties to the conflict reach agreement on a general plan for the 
repatriation and exchange of their respective nationals. Belligerents 
might, for example, agree to exchange all their subjects living on the 
temtory of the other Party, and for this purpose make financial 
arrangements different from those laid down in paragraph 1. Nor are 
such agreements necessarily confined to civilians ; they may, for 
example, include wounded and sick prisoners of war. Reference should 
be made on this point to Articles 109 to 117 of the Third Geneva 
Convention of 1949. This reservation was introduced in order to make 
it clear that the arrangements provided for in paragraph 1 do not 
conflict with such agreements. 
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I t  is nevertheless important to note that such special agreements 
cannot be allowed under any circumstances to limit the right accorded 
to all protected persons to leave the territory of the State in which 
they are residing, in accordance with the conditions laid down in 
Article 35. That follows from the basic principle proclaimed in 
Article 7 which states that " no special agreement shall adversely 
affect the situation of protected persons, as defined 'by the present 
Convention, nor restrict the rights which it confers upon them ". 

Finally, it should be noted that the Convention contains a clause 
providing for the conclusion of special agreements for the release 
and repatriation of certain classes of internees l. 

ARTICLE 37. - PERSONS I N  CONFINEMENT2 

Protected persons who are confined pending 9roceedings or subject 
to a sentence involving loss of liberty, shall d w i n g  their confinement 
be humanely treated. 

A s  soon as they are released, they m a y  ask to leave the territory ilz 
conformity with the foregoing Articles. 

Article 37 applies to protected persons who are confined pending 
proceedings or are serving a sentence involving loss of liberty for an 
offence against the penal law of the country where they are living. 
It is of small importance whether the period of confinement began 
.before or after the outbreak of war ;on the other hand, the protection 
afforded under this Article is restricted to protected persons who are 
the subject of judicial measures either on preventive grounds or as a 
result of conviction and sentence. Persons to whom security measures 
are applied are protected under other provisions3. 

It was essential to prevent representatives of the Detaining 
Power's administrative services, in particular police officers and 
prison warders, from dealing in an inhumane manner with foreigners 
who were at one and the same time enemies and detainees. 

See Article 132, p. 510. 
For the origin of Article 37, see Filzal Record, Vol. I ,  p. 119 ; VO~.11-A, 

pp. 655-656, 739 and 823-824 ; Vol. 11-B, p. 407 ;Vol. 111, p. 122. 
See Articles 79 et  sqq., pp. 371 et  sqq. 



The text prepared by the International Committee laid down 
that detained persons should not " be subjected to conditions more 
severe than at the opening of hostilities ", thus insisting on the main- 
tenance of the conditions of imprisonment which $ad obtained in 
peacetime. Taken in the broadest sense, however, these conditions, 
under the law of most countries, included certain provisions favourable 
to the prisoner-remission of sentence, release on bail, release on 
parole, etc.-whose application to enemies had certain drawbacks 
for the Detaining Power. 

Having considered this aspect of the question the Diplomatic 
Conference of 1949 did not insist on the full application in wartime of 
the system obtaining in time of peace, so that certain favourable 
measures which are in fact inapplicable to aliens may, when necessary, 
be abrogated. The essential point is that in wartime protected 
persons under confinement are safeguarded against arbitrary action 
and brutality. 

This provision is clear enough in itself and does not call for any 
special comment. As soon as foreign civilians are released, they 
automatically resume their status as protected persons. As such, 
they may request permission to leave the territory in conformity 
with the provisions of Articles 35 and 36. 

ARTICLE 38. -NON-REPATRIATED PERSONS' 

W i t h  the exception of special measures authorised by the present 
Convention, in #articular by Articles 27 and 41 thereof, the situation 
of Protected Persons shall continue to be regulated, in Principle, by the 
~ r o v i s i o n s  concerning aliens in time of peace. In a n y  case, the following 
rights shall be granted to them : 

( 1 )  They  shall be enabled to receive the individual or collective relief that 
m a y  be sent to them. 

(2) They  shall, if their state of health so requires, receive medical attention 
and hospital treatmevtt to the same extent as the nationals of the 
State concerned. 

For the discussions leading up to  Article 38, see Final Record, Vol. I, 
p. 119 ; Vol. 11-A, pp. 656, 739-740 and 807-808 ; Vol. 11-B, p. 407. 



(3) They shall be allawed to practise their religion and to receive s@iritual 
assistance from ministers of their faith. 

(4)If they reside in an  area particdarly ex$osed to the dangers of war, 
they shall be authorised to move from that area to the same extent 
as the nationals of the State concerned. 

(5) Children under fifteen years, pegnant women and mothers of 
children under seven years shall benefit by any firejerential treatment 
to the same extent as the nationals of the State concerned. 

1. Principle 

A. Continuation of fieacetime treatment. - The first paragraph 
of Article 38 sets forth the great principle which governs the whole 
legal status of protected persons who have remained or been retained 
in the territory of a Party to the conflict. By virtue of this principle 
the position of such persons will continue to be regulated by the 
" provisions concerning aliens in time of peace ". 

To understand this clause properly, it is necessary to refer to the 
Convention to which the Hague Regulations are annexed. According 
to the preamble to that treaty its provisions are " intended to serve 
as a general rule of conduct for the belligerents in their mutual relations 
and in their relations with the inhabitants ". 

The Hague Regulations, however, only govern the relations of 
the belligerents with the civilian population in cases where one of the 
belligerents has occupied the territory of the other. They state 
that the Occupying Power is to respect," unless absolutely prevented, 
the laws in force in the country ". I t  is thus the status quo ante whose 
continuation is recommended. 

The Hague Regulations did not deal with the case of enemy 
civilians retained on the territory of one of the Parties to the conflict ; 
the present provisions of the Fourth Convention are intended to 
fill this gap and are, as stated in Article 154, " supplementary " to 
the text in force. I t  follows that they were conceived in the same 
spirit and they too aim at continuing the status quo ante in favour of 
protected persons as far as possible and unless absolutely prevented. 

What should be understood by " provisions concerning aliens in 
time of peace " ? 

I t  seems beyond doubt that the relations of the State of residence 
with enemy aliens whom it retains on its territory cannot continue 
to be governed by peacetime laws, in particular by the treaties 
concerning residence and domicile, whose benefits they enjoyed 
before hostilities broke out. But in the absence of these special 



treaties enemy aliens must, as a matter of principle, enjoy treatment 
similar to that generally accorded to other aliens before the hostilities. 

The legal status of aliens depends in the first instance on the 
national legislation of the country of residence, but that country is 
not entirely free to settle the matter, being bound to respect certain 
rules of international law. Those rules may derive either from the 
treaties concerning residence and domicile, which States very often 
conclude with one another in order to define the status of their 
nationals, or, in the absence of such treaties, from the principles 
and practice of international law. These rules, whether contained 
in treaties or resulting from usage, will in general be characterized by 
a growing tendency to place aliens on the same footing as nationals 
(the principle of treatment as nationals)'. This is above all true of 
the position of aliens in civil and penal law, as well as in legislation 
relating to procedure ; for the principle of treatment as nationals 
has made greatest progress in those spheres, and foreigners therefore 
enjoy the protection of the laws and authorities of the territory 
where they are living, in regard to their personal safety and the 
respect due to their rights. 

On the other hand that principle of equality does not, according 
to the usual practice of governments, include political rights, which 
aliens do not enjoy. 

The Article under discussion refers, then, to such clauses-above 
all to the rule stipulating treatment as nationals-when it proclaims 
that they are to remain in force and that foreigners are to continue 
to benefit by them. 

B. Reservations. - I t  will be readily understood, however, that 
a state of war creates a situation which will inevitably have reper- 
cussions on the standing of aliens and does not always permit their 
peacetime status to be wholly maintained. 

The Diplomatic Conference took this fact into account and 
recognized that belligerents were entitled to apply supervisory and 
security measures, necessary in the national interests, to certain 
classes of aliens. 

Thus Article 38 begins with a clause making an exception in favour 
of the special measures authorized by the Convention, in particular by 
Articles 27 and 41, to which express reference is made. 

I t  has already been seen that Article 27 does not specify the various 
security measures which may be taken by States, but merely sets 
forth a general provision. In  the commentary on that Article several 

In the case of certain States this tendency has, however, been less marked 
since the First World War. 



examples were given of supervisory and security measures which the 
belligerents might be forced to take, such measures varying from 
insignificant restrictions to two of the most severe measures allowed 
under the Convention-namely internment and assigned residence, 
which are considered in Article 14. 

I t  should be remembered, however, that recourse may only be had 
to exceptional measures in cases of absolute necessity. The general 
rule is that peacetime status must continue ;under no circumstances 
must it be rendered illusory by a general application of coercive 
measures. 

One point should nevertheless be mentioned. Restrictive measures 
applied by the State to the population as a whole (martial law etc.) 
must also apply to protected persons, for if aliens are to enjoy the 
same treatment as nationals i11 peacetime within the limits referred 
to above, the same treatment, subject to the same limits, will still 
apply to them with the modifications which the existence of a state 
of war involves for the nationals of the country. There is no violation 
of the Convention if aliens suffer through the fact that these measures 
are less favourable than those applying in peacetime and it is self- 
evident that an enemy alien could not expect to escape the con-
sequences of war by virtue of Article 38. 

Protected persons will thus be subject to all the restrictions 
imposed upon the civilian population in wartime. The Diplomatic 
Conference nevertheless wished to grant them a number of essential 
and imprescriptible rights. 

2. ImPrescriPtible rights 

In the second part of the Article under (1)to (5) rights are specified 
which must " in any case " be granted to protected persons. The 
obligation is unconditional and applies to. all protected persons in 
the country of residence, whether security measures have been applied 
to them or whether they are, in principle, enjoying the treatment 
afforded to aliens in peacetime. 

The rights which are considered as indispensable under this heading 
comprise : 

A. Relief. - Every protected person is entitled to receive any 
individual or collective relief that may be sent to him. This clause 
refers first and foremost to relief in kind, relief in the form of money 
being considered separately in Article 39, which deals with means of 
existence. Relief as meant here will consist, for example, of consign- 
ments of food, clothing and medical supplies sent to the protected 



persons individually or collectively. Such consignments may come 
either from the country of origin of the protected persons or from any 
other country and may be sent by private individuals, humanitarian 
organizations or governments. 

The right of protected persons to receive relief implies an obligation 
of the country of residence to allow the consignments to enter its 
territory and to pass them on intact to the addressee. 

Are such consignments to be considered exempt from customs 
duty in the same way as relief consignments intended for the civilian 
population of occupied territory and for civilian internees1 ? This is 
a moot point, for no reference was made to it during the discussions 
a t  the Conference. However, any possible levy of duty must not have 
the effect of depriving protected persons of their right to the relief. 
Enemy civilians who are permitted to remain at liberty often live 
under more difficult conditions than the internees ; it will sometimes 
be impossible for them to pay any large amount of customs duty ; 
and yet it will sometimes be they who stand in greatest need of relief. 
In such cases the State of residence, although not formally bound to 
do so, must nevertheless grant such consignments customs facilities 
similar to those provided in the case of relief intended for civilian 
internees. The essentially humanitarian character of the consignments 
fully justifies such a course. 

Since direct postal communication between opposing belligerent 
States will have been interrupted, relief supplies from the protected 
persons' home country can be transmitted only through a neutral 
agency. This duty will normally fall on the Protecting Powers but 
any humanitarian organisation, such as the International Committee 
of the Red Cross, may also assume it. 

B. Medical  care. - The State of residence must ensure that 
protected persons receive the medical attention and hospital treat- 
ment required by their state of health. The application of this clause, 
which the Diplomatic Conference transferred from Article 16 to its 
present place, depends upon the same principle of treatment as 
nationals that governs the whole status of aliens in the territory of 
belligerent countries. Consequently, the only justification for priority 
in the giving of medical care is medical urgency and not nationality. 

C. Religion. -As will be seen later, this clause corresponds to 
a similar clause in Article 58, which refers to occupied territories2. 
I t  may also be compared with Article 27, paragraph 1, which provides 

1 See Articles 61 and 108, pp. 324 and 452. 
See p. 318. This text should be compared with Article 46 of the Hague 

Regulations. 



a guarantee that the religious convictions and practices of all the 
persons protected by the Convention are respected. I t  has already 
been pointed out that freedom to practise a religion is an absolute 
right and subject to no restrictions other than those imposed by the 
necessity of preserving public order and morals. 

D. Protection. - Protected persons who live in an area particularly 
exposed to the dangers of war will be entitled to move from it. This 
applies to persons who live in areas where there is a danger of bombing 
and those who are liable to suffer hardship when the fighting draws 
close. I 

This right too is subject to the rule of treatment as nationals. 
That is expressly laid down. The belligerent State retains the right to 
authorize or limit such moves to the same extent as those of its own 
nationals. The rights of protected persons in this connection are thus 
neither greater nor less than those of nationals of the State where 
they are residing. 

I t  is conceivable-and an instance has actually occurred-that 
a belligerent 'might forbid all movement of the civilian population in 
order to prevent military operations from being hampered by over- 
crowding of roads and railways following an exodus of the civilian 
population. If such a ban were general and applied to the population 
as a whole there would be no reason to complain of the action taken 
by the State of residence. The case would be different, however, if 
the ban on movement was discriminatory in character and applied 
only to aliens. That would obviously be a case of violation of the 
Convention, all the more so as Article 28 prohibits the practice of 
using the presence of protected persons to render certain points or 
areas immune from military operations. 

E. Preferential treatment. - This clause refers to a specific 
category of protected persons-namely children under fifteen years old, 
pregnant women and mothers of children under seven. Such persons are 
to benefit by any preferential treatment accorded to the corresponding 
categories of the native population. Here again the rule of treatment 
as nationals is the criterion. 

What should be understood by the phrase "preferential treat-
ment " ? I t  covers the whole body of provisions, normally promulgated 
in countries at war, for the benefit of persons whose weakness in one 
respect or another warrants special care. 

Measures granting preferential treatment may be most varied in 
scope and application : they may cover the granting of supplementary 
ration cards, facilities for medical and hospital treatment, special 
welfare treatment, exemption from certain forms of work, protective 
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measures against the effects of war, evacuation, transfer to a neutral 
country, admission to hospital andsafety zones and localities, etc. 

This provision is in the same spirit as Articles 14, 17, 23, 24, 50, 89 
and 132which are applicable in whole or in part to the same categories 
of people. 

ARTICLE 39. -MEANS O F  EXISTENCE 

Protected persons who, as a result of the war,  have lost their gainfztl 
employment shall be granted the opportunity to find paid employment. 
T h a t  opportunity shall, subject to security considerations and to the 
provisions of Article 40, be equal to that enjoyed by the nationals of the 
Power in whose territory they are. 

Where a Party to the confEict applies to a protected person methods of 
control which result in his being u ~ a b l e  to support himself, and especially 
if such a person i s  prevented for reasons, of secuiity from finding paid 
employment o n  reasonable conditions, the said Party  shall ensure h i s  
support and that of his  dependants. 

Protected persons m a y  in a n y  case receive allowances from their home 
country, the Protecting Power, or the relief societies referred to in Article 
30. 

Article 39 deals exclusively with the means of existence of protected 
persons. I t  is based on one of the clauses in the Tokyo Draft 2, which 
laid down that enemy civilians were to have an opportunity of carrying 
on their occupations subject to any control or security measures which 
might be applied to them. 

Experience during the Second World War showed that the living 
conditions of enemy civilians who remained at  liberty in the territory 
of a belligerent were sometimes more precarious than those of internees. 
Some Governments encouraged employers to continue. to employ 
their foreign man-power3 ; but a great many employees nevertheless 
lost their jobs because of their enemy nationality and were unable 
to find work again. Furthermore, when the head of the family was 
interned or deported his next of kin were often reduced to poverty. 

For the debates leading up to Article 39, see Final Record, Val. I ,  p. 119 ; 
Vol. 11-A, pp. 656, 740 and 824-825; Vol. 11-B, p. 407. 

See p. 4. 
a See Norman. BENTWICH: Alien Enemies i n  the United States, Contem-

porary Review, 1943, p. 226. 
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The action taken by belligerent States in such cases varied very 
greatly. Some of them allowed enemy civilians who were in need to 
receive social welfare benefits on the same footing as their own nation- 
als ;others paid them monthly allowances ;others again tried to give 
them work ; and sometimes their home country sent them funds 
through the good offices of the Protecting Power and the International 
Committee of the Red Cross. 

But such measures were only palliatives, limited in scope. For 
while it seemed possible to consider giving civilian internees a monthly 
allowance to cover their most urgent needs-the solution for which 
provision had been made in the case of prisoners of war-the same 
course could not unfortunately be adopted in the case of those who 
were not interned, because of the wide variety of cases and the diffi- 
culty of deciding the amount of help necessary. Consequently thous- 
ands of people in nearly all the countries involved in the war found 
themselves in an extremely difficult financial position. 

These facts led the International Committee of the Red Cross to 
draft the text of an Article which was approved by the various pre- 
liminary Conferences and adopted, with certain modifications, by the 
Diplomatic Conference. 

PARAGRAPH1. - RIGHTTO WORK 

The rule of treatment as nationals is applied here once again, but 
with two reservations : " subject to security considerations and to 
the provisions of Article 40 ". 

The first reservation is liable to prejudice the position of protected 
persons most seriously ; it might even cause them to lose the whole 
benefit of the rule placing them on the same footing as nationals, if 
the control measures applied to them for security reasons were to 
deprive them of the freedom of action necessary for following a normal 
occupation. Paragraph 2 is intended to reduce this danger. 

The second reservation refers to the right to compel protected 
persons to do work to the same extent as nationals of the country 
concerned are compelled (Article 40). 

In most cases it will be possible for security measures to be suffi- 
ciently flexible not to hinder those concerned in looking for work. 
Enemy civilians will therefore find themselves, apart from exceptional 
cases, in the same position on the labour market as nationals. If in 
addition they had been granted gainful employment and if allowances 
had been made to them unconditionally by the Detaining Power 
as provided for in the Stockholm Draft, they would have enjoyed 
preferential treatment by comparison with nationals. The Diplomatic 



ARTICLE 39 251 

Conference considered that such a privilege would be excessive and 
thought it advisable to keep to the rule of treatment as nationals1. 

Protected persons are therefore placed on a footing of equality 
with nationals of the country in all cases where they have lost their . 
jobs. They also have an equal right to benefit by the country's social 
security system and to possible assistance by the State. 

Nevertheless the State cf residence can always institute meas-
ures to place protected persons under supervision should it consider 
that the national interest so demands. Experience has shown that 
such measures sometimes restrict the freedom of action of those 
subjected to them and may even prevent them from earning their 
living. This is so, for example, when people are placed in assigned 
residence or forbidden to work in certain areas or in certain industries. 
In such cases the foreigners concerned are forced to leave their work 
and may often fail to find new posts. 

I t  is then that the duty of providing assistance falls on the country 
where the protected person is residing ; the duty remains also if 
he can only find employment on conditions which are not " reason-
able ". I t  is true that the wording used in this connection in the 
Convention may be interpreted in various ways, for what is meant 
by " reasonable conditions jJ ? Are they minimum conditions, which 
are left to the discretion of the administrative services concerned ? 
The text gives no guidance on this point. 

I t  is to be hoped, however, that such cases, which should be 
exceptions to the general rule, would be judged fairly. The amount 
of the allowance should depend upon the needs of those concerned 
and their families and should be sufficient to maintain them in a good 
state of health. Moreover, a foreigner who is wronged may always 
appeal to the Protecting Power, whose specific role is to safeguard 
the interests of protected persons in all cases where the Convention 
leaves something to the discretion of the Parties to the conflict. 

The persons concerned must at all events receive, as a minimum, 
allowances equal to the cost of interning them. Since the State con- 
siders them to be less dangerous than those interned, it cannot inflict 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 119; Vol. 11-A, p. 740. 

In this case the Convention lays down (in Article 41, para. 2) that the 
Detaining Power is to be guided as closely as possible by the rules relating 
to the treatment of internees. See p. 257. 
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a less favourable treatment on them. It will be seen later that a pro-

tected person may under certain circumstances demand to be interned1. 


PARAGRAPH3. - OTHERALLOWANCES 

The State of residence is bound to take the necessary measures 

to facilitate the transfer and payment of allowances. 


Since direct financial transactions between enemy States are 

impossible, payment of funds sent from the protected person's country 
 -
of origin must be made through a neutral agency. This will normally 
be the Protecting Power, as was the case during the last world war2. 

This paragraph, however, also mentions the relief societies referred 
to in Article 30, that is the International Committee of the Red Cross, 
the National Red Cross Society of the country of residence or any 
organization which comes to the assistance of protected persons. 
The Diplomatic Conference thus stressed that no one could be excluded 
when it was a matter of bringing practical assistance to protected 
persons and helping to improve their living conditions. 

During the last world war the International Committee of the 
Red Cross tried to persuade the Parties to the conflict to adopt 
measures to assist families when the head of the family was interned 
as an enemy alien ; in certain cases the Committee was authorized 
to pay allowances to civilians who were not interned, althougl~ that 
role was as a rule reserved for the Protecting Powers3. 

The action of charitable societies may be on a considerable scale 
if one of the belligerents loses its international status. Since the 
Protecting Powers will then have no Power to represent, they will 
have to terminate their activities and the relief societies will alone 
retain their right to intervene in favour of protected persons. In 
such a case, the fact that relief societies are expressly mentioned 
will prevent a belligerent from basing a refusal of an offer of its 
services by one of them on Article 11, paragraph 3, on the grounds 
that the transfer and payment of funds goes beyond what may be 
considered humanitarian activities and that it therefore need not 
accept the offer. The payment of relief in kind is, of course, only 
one of the many forms of assistance to protected persons which the 

.authorities of the country of residence are bound to facilitate under 
Article 30. 

See Article 42, p. 257. 
Funds to a value of several hundred million Swiss francs were trans- 

ferred through the good offices of the Protecting Powers to civilians held in 
enemy countries. 

See Report of the International Committee of the Red Cross o n  i ts  activities 

during the Second World War, Vol. I ,  pp. 637 and 639. 




In conclusion, it should be noted that Article 98 contains a similar 
provision in favour of internees. 

ARTICLE 40. - EMPLOYMENT 

Protected persons m a y  be compelled to work only to the same extent 
as nationals of the Party to the conflict in whose territory they are. 

If protected persons are of enemy nationality, they m a y  only be 
compelled to do work which i s  normally necessary to ensure the feeding, 
sheltering, clothing, transport and health of human  beings and which 
i s  not directly related to the conduct of military operations. 

In the cases mentioned in the two preceding paragraphs, protected 
persons compelled to work shall have the benefit of the same working 
conditions and of the same safeguards as national workers, in particular 
as  regards wages, hours of labour, clothing and equipment, previous 
training and compensation for occupational accidents and diseases. 

I f  the above provisions are infringed, protected persons shall be 
allowed to exercise their right of complaint in accordance with Article 30. 

This provision is of great importance in an age when belligerents 
have made a general practice of mobilizing civilian man-power with 
a view to ensuring that the national economy works properly in 
wartime. 

Once again the criterion adopted is that of treatment as nationals, 
subject to certain detailed conditions set forth in the paragraphs which 
follow. 

When protected persons are of enemy nationality they may only be 
compelled to work under certain conditions. These concern types of 
work, of which a restrictive definition is given : " work which is 
normally necessary to ensure the feeding, sheltering, clothing, trans- 
port and health of human beings and which is not directly related to 
the conduct of military operations ". 

These two restrictions are based on an idea expressed in several 
other Articles of the Geneva Conventions, namely that an enemy 
subject who has fallen into the hands of the Opposing Power must not 



be forced to participate in warlike measures directed against his home 
country l. 

The meaning of the words " feeding, sheltering, clothing, transport 
and health " is clear, but what exactly is meant by the phrase "which 
is not directly related to the conduct of military operations " ? These 
words are based on a clause in the 1929 Prisoners of War Convention, 
but it is not easy to determine their precise significance : experience 
has shown that their interpretation is a matter of considerable diffi- 
culty, as in the modern conception of war most types of work may be 
regarded as contributing to the country's war effort. Nevertheless, 
despite the variety of possible cases and the consequent difficulty in 
laying down a +riori a dividing line between activities which are 
directly related to the conduct of military operations and those which 
are not, the practical application of the clause is a question of common 
sense. Article 40 is very restrictive. Its purpose is to prevent enemy 
aliens from being employed for purposes which conflict with the 
interests of their home country and are incompatible with their 
conscience and patriotic sentiments. 

By enumerating the only types of work which are permitted, the 
clause a contrario prohibits compulsory enlistment. That constitutes 
an advance on the Hague Regulations of 1907 (Article 23, para. 2) 
which prohibited steps to compel the nationals of the hostile party to 
take part in operations of war directed against their own country, but 
made no mention of their not being compelled to take part in work 
connected with the feeding and supplying of the armed forces. 

These restrictions apply only to foreign aliens and not to protected 
persons as a whole. I t  is known that many States reserve the right to 
compel aliens residing in their territory who are not of enemy nation- 
ality to do military service. In the case of such persons the rule of 
treatment as nationals is still applicable. 

This paragraph once again asserts the principle of treatment as 
nationals. Cases in which that rule is applied are only given by way 
of example. Safeguards in regard to age, the physical capacity of 
workers, the employment of women, etc., may be added to the list. 

See this Convention, Articles 51 (work done by civilians in occupied 
temtory) and 95 (work done by civilian internees), and the Third Convention, 
Article 50 (work done by prisoners of war). 

Cf. also Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
pp. 31 and 254. 



The obligation to give protected persons the benefit of the labour 
laws of the country concerned is, of course, applicable to all protected 
persons, whether they are of enemy nationality or not. 

Paragraph 4 draws attention to the fact that if one of the provisions 
laid down in the preceding paragraphs is infringed, protected persons 
are allowed to exercise their right of complaint in accordance with 
Article 30 of the Convention. As has been seen, that Article gives them 
the right to make application to the Protecting Powers, the Interna- 
tional Committee of the Red Cross and the National Red Cross Society 
of the country where they are living, or to any other organization which 
is able to help them. 

ARTICLE 41. - ASSIGNED RESIDENCE. INTERNMENT 

Should the Power in whose hands protected'persons m a y  be consider 
the measures of control mentioned in the present Convention to be in-
adequate, i t  m a y  not have recourse to a n y  other measure of control more 
severe than that of assigned residence or internment, in accordance with 
the provisions of Articles 42 and 43. 

In applying the provisions of Article 39, second paragraph, to the 
cases of persons required to leave their usual places of residence by virtue 
of a decision placing them in assigned residence elsewhere, the Detaining 
Power shall be guided as closely as  fiossible by the standards of welfare set 
forth in Part 111,Section IV of this Convention. 

The three Articles in this section which deal with internment 
specify the circumstances under which belligerents are entitled to 
resort to that measure and also give details of the procedure to be 
adopted, but do not lay down the conditions in which the internee is 
to live. This last point is the subject of Section IV of the Convention, 
the whole of which is devoted to the question of internees' treatment 
and, as will be seen, includes regulations just as detailed as those con- 
tained in the Third Geneva Convention in the case of prisoners of war. 

These three Articles apply solely to protected persons as defined in 
Article 4 of the Convention. They do not therefore govern the rela- 

1 For the discussions leading up to this Article, see Final Record, Vol.1, 
p. 120 ; Vol. 11-A, pp. 658, 756-757, 808-809 ; Vol. 11-B, p. 411. 



256 ARTICLE 41 

tions of citizens of a country with their own Government ; such 
persons are not covered by the Convention1, except for the provisions 
of Part 11. 

Earlier Articles referred to " measures of control " without giving 
any further details ; the present text picks out two of them - assigned 
residence and internment-as being the most severe to which the 
detaining State may resort when other measures have proved 
inadequate. 

The object of assigned residence is to move certain people from 
their domicile and force them to live, as long as the circumstances 
motivating such action continue to exist, in a locality which is generally 
out of the way and where supervision is more easily exercised. In  
that respect it differs from " being placed under surveillance " which 
was the idea referred to in the International Committee's draft and 
is a form of supervision which allows the person concerned to remain 
in his usual' place of residence. 

Internment is also a form of assigned residence, since internees are 
detained in a place other than their normal place of residence. Intern- 
ment is the more severe, however, as it generally implies an obligation 
to live in a camp with other internees. 

It must not be forgotten, however, that the terms " assigned 
residence " and " internment " may be differently interpreted in the 
law of different countries. As a general rule, assigned residence is a 
less serious measure than internment. 

The end of the paragraph lays down that belligerents cannot place 
protected persons in assigned residence or intern them except in 
accordance with the limits and conditions set by Articles 42 and 43, 
which set forth a number of safeguards in favour of protected persons. 

Finally, it should be pointed out that the Diplomatic Conference 
discussed at  great length whether the provision should be amended to 
state that any decision concerning assigned residence or internment 
" should be taken individually ". The proposal was rejected, on the 
ground that there might be situations-a threat of invasion for 
example-which would force a government to act without delay to 
prevent hostile acts, and to take measures against certain categories 
without always finding it possible to consider individual cases. The 
safeguards provided in Article 43 seem adequate to reduce the risk of 
arbitrary decisions 2. 

See pp. 46 and 372. 
See Final Record, Vol. 11-A, pp. 658 and 808-809 ; Vol. 11-B, p. 411 

and Vol. 111, pp. 126-127. 



PARAGRAPH2. - STATUSOF PERSONS PLACED IN ASSIGNED 

RESIDENCE 

Whereas internment forms the subject of carefully framed regula- 
tions, comprising over sixty Articles, there is nothing of the sort in the 
case of assigned residence. There might therefore be reason to fear that 
an unscrupulous government might prefer to resort to this measure 
in order to avoid the obligations imposed upon it by internment. 

This paragraph is intended to dispel such fears1, while at  the same 
time taking into account the difference between an internment camp 
and assigned residence ; it merely requires the State of residence to 
continue to have regard for the welfare of persons placed in assigned 
residence, in particular, in connection with accommodation, food, 
clothes, hygiene, medical care and financial resources. 

ARTICLE 	42. - GROUNDS FOR INTERNMENT OR ASSIGNED 
RESIDENCE. VOLUNTARY INTERNMENT . 

T h e  internment or placing in assigned residence of protected persons 
m a y  be ordered only if the security of the Detaining Power makes i t  ab- 
solutely necessary. 

If a n y  $erson, acting through the representatives of the Protecting 
Power, voluntarily demands internment, and if his situation renders this 
step necessary, he shall be interned by the Power in whose hands he m a y  be. 

I t  has already been seen that internment and the placing of a person 
in assigned residence are the severest measures of control that a 
belligerent may apply to protected persons. Article 42, paragraph 1, 
stipulates that recourse may only be had to these two measures when 
the security of the State makes it absolutely necessary. 

I t  did not seem possible to define the expression " security of the 
State " in a more concrete fashion. I t  is thus left very largely to Go- 
vernments to decide the measure of activity prejudicial to the internal 
or external security of the State which justifies internment or assigned 
residence. 

1 See Final Record of the Difilomatic Conference of Geneva of 1949,Vol. 111, 
p. 126. 



Subversive activity carried on inside the territory of a Party to 
the conflict or actions which are of direct assistance to an enemy 
Power both threaten the security of the country ; a belligerent may 
intern people or place them in assigned residence if it has serious and 
legitimate reason to think that they are members of organizations 
whose object is to cause disturbances, or that they may seriously 
prejudice its security by other means, such as sabotage or espionage; 
the provisions of Article 5 of the present Convention may also be 
applied in such cases. 

On the other hand, the mere fact that a person is a subject of an 
enemy Power cannot be considered as threatening the security of the 
country where he is living ;it is not therefore a valid reason for intern- 
ing him or placing him in assigned residence. To justify recourse to such 
measures the State must have good reason to think that the person 
concerned, by his activities, knowledge or qualifications, represents a 
real threat to its present or future security1. 

The Convention stresses the exceptional character of measures of 
internment and assigned residence by making their application subject 
to strict conditions ; its object in doing this is to put an end to an 
abuse which occurred during the Second World War. All too often the 
mere fact of being an enemy subject was regarded as justifying intern- 
ment. Henceforward only absolute necessity, based on the require- 
ments of state security, can justify recourse to these two measures, 
and only then if security cannot be safeguarded by other, less severe 
means. All considerations not on this basis are strictly excluded. 

After considering the case of compulsory internment in the inter- 
ests of state security, the Convention deals with the case of voluntary 
internment in the interests of the protected persons themselves2. 

Voluntary internment is subject to three conditions : it must be 
requested by the protected person concerned, his request must be 
made through the representatives of the Protecting Powers and it 
must be warranted by the situation of the applicant. 

The above three conditions must all be fulfilled in each case. The 
first two safeguard both the protected person and the authorities of 

1 The fact that a man is of military age should not necessarily be considered 
as justifying the application of these measures, unless there is a danger of him 
being able to join the enemy armed forces. 

During the Second World War the International Committee of the Red 
Cross concerned itself on several occasions with the position of foreigners 
residing on enemy territory who, being without any means of subsistence, 
begged to be interned in order to be relieved of their more urgent material cares. 
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the country where he is living. Intervention by representatives of the 
Protecting Power will stamp as authentic requests for internment 
presented through diplomatic channels ; it will prevent requests for 
internment being made lightly and ensure that internment is not 
ordered on the false pretext that it was asked by those concerned. 

With regard to the third condition, the circumstances of the differ- 
ent cases will vary very widely and it will be for the responsible 
authorities to judge whether they justify internment. As has been seen 
the persons concerned will in most cases be those who cannot earn their 
living. There is also the possibility, however, of cases where a person's 
sccurity may bc threatened by hostile actions committed by the 
general public. In such cases too internment cannot, of course, be 
arranged unless the person concerned asks officially to be interned. 

When a request to be interned meets the above conditions, the 
authorities of the State of residence are obliged to give it favourable 
consideration. The protected persons have then an absolute right to 
be interned. On the other hand the State is free to decide the action it 
will take on a request for internment which is not submitted through 
the Protecting Power or which is not justified by the circumstances of 
the person concerned. 

Persons who are interned voluntarily will as a rule receive the 
same treatment as that laid down in Part 111, Section IV of the Conven- 
tion. In view of the essentially different character of the two forms of 
internment, however, it is reasonable to assume that belligerents will 
as far as possible give persons interned at their own request more 
favourable conditions than those who have been interned by force. 

In conclusion, this provision applies to any protected persons who 
are in the territory of a Party to the conflict, whether they have been 
subject to security measures or not. In  this respect, the clause differs 
from the second paragraph of Article 39, which also lays an obligation 
on the Government of the country of residence to help, but only to help, 
protected persons who are subjected to measures of control which 
make it impossible for them to earn their living. 

ARTICLE 43. - PROCEDURE 

A n y  protected person who has been interned or placed in assigaed 
residence shall be entitled to have such action reconsidered as soon as  
possible by a n  a+pro@riate court or administrative board designated 6y 
the Detaining Power for that purpose. If the internment or +lacing in 
assigned residence i s  maintained, the court or administrative board shall 
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fieriodically, and at least twice yearly, give consideration to his or her 
case, with a view to the favourable amendment of the initial decision, if 
circumstances fiermit. 

Unless the Protected persons concerned object, the Detaining Power 
shall, as rapidly as  possible, give the Protecting Power the names of a n y  
protected persons who have been interned or subjected to assigned residence, 
or who have been released from internment or assigned residence ; the 
decisions of the courts or boards mentioned in the first paragraph of the 
firesent Article shall also, subject to the same conditions, be notified as 
rapidly as  fiossible to the Protecting Power. 

Article 43 supplements Articles 41 and 42 ;it lays down a procedure 
which is designed to ensure that Parties to the conflict which resort to 
measures of internment or assigned residence do not go beyond the 
limits permitted under those two Articles. 

1. First sentence -Method 

The safeguard provided here is an a fiosteriori arrangement. 
I t  has been seen that the Convention leaves a great deal to the discre- 
tion of the State of residence in the matter of the original internment 
or placing in assigned residence. On the other hand decisions to take 
such measures may be reconsidered after a very short time. 

The system adopted is modelled on the provision in Article 35, 
paragraph 2, concerning the question of permission to leave the 
country. The State may act either through the courts or through 
administrative channels. The existence of these alternatives provides 
sufficient flexibility to take into account the usage in different States. 
The Article lays down that where the decision is an administrative 
one, it must be made not by one officiai but by an administrative 
board offering the necessary guarantees of independence and impar- 
tiality. 

Decisions to intern people or place them in assigned residence 
are not reconsidered automatically, but only at  the request of the 
person concerned. Once an application has been put forward, the 
court or administrative board must examine it at  the earliest possible 
moment. 

The essential point is that protected persons should be absolutely 
free to make their appeals and that the authorities should examine them 
with absolute objectivity and impartiality. They must never forget 
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that the Convention describes internment and placing in assigned 
residence as exceptionally severe measures which may be applied only 
if they are absolutely necessary for the security of the State. An 
appeal court or board which decided that a decision to place persons 
in internment or assigned residence was inspired by other considera- 
tions than those of security would be bound to cancel them. 

In view of the similarity between the problems considered in this 
Article (internment and assigned residence) and in Article 35, paragraph 
2 (applications to leave), it will be possible to refer them to a single 
court or administrative board. 

2. Second sentence. - Periodical reconsideration 

The second sentence contains an additional safeguard for the per- 
sons who are interned or placed in assigned residence when their 
appeals have been rejected. The court or administrative board 
mentioned in the preceding sentence must reconsider their cases 
periodically, and at least twice a year, with a view to favourably 
amending the initial decision if circumstances permit. 

Unlike the procedure for the initial appeal, which only takes 
place at the request of the person concerned, these periodical recon- 
siderations will be automatic once a protected person has made his 
first application to the responsible authority1. 

The object of the provision is clear. If a case is examined periodic- 
ally and at least twice a year, the responsible authorities will be bound 
to take into account the progress of events-which is often rapid-and 
changes as a result of which it may be found that the continuing intern- 
ment or assigned residence of the person concerned are no longer 
justified. 

The procedure provided for in the Convention is a minimum. I t  
will be an advantage, therefore, if States Party to the Convention 
afford better safeguards (examination of cases a t  more frequent 
intervals, or the setting up of a higher appeal court). The main 
point is that no protected person should be kept in assigned residence 
or in an internment camp for a longer time than the security of the 
Detaining State demands. This point is also emphasized in Article 132 
which should be compared with the present provision ; that Article 
lays down the rule that "each interned person shall be released by 
the Detaining Power as soon as the reasons which necessitated his 
internment no longer exist ". 

1 See Final Record of the Di~lomaticConference of Geneva of 1949, Vol.11-A. 
p. 826. 
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This provision lays down an important rule l-namely that the 
Detaining Power is obliged to give the Protecting Power, as rapidly as 
possible, the names of protected persons who are interned, placed in 
assigned residence or released. The Detaining Power is under the 
same obligation in respect of the decisions made by the courts or 
administrative boards concerning appeals. 

The home authorities will thus, through the good offices of the 
Protecting Power, be able to form an exact picture of the position of 
the majority of their nationals who have remained in the territory of 
the adverse Party and will be able to inform their families. These 
measures provide an effective safeguard against arbitrary action on 
the part of the Detaining Power. 

Unlike Article 35, paragraph 3, which only requires notification 
to be made on request, this provision lays down that names and 
decisions must be communicated without any request being made. 

The obligation to notify such cases is, however, subject to an 
important reservation, which makes allowance for the position of 
certain people who might wish their identity and address to remain 
unknown to the authorities of their country ; protected persons may 
therefore object to information being communicated to the Protecting 
Power when they consider that such a communication might entail 
dangerous consequences for themselves or their families2. 

ARTICLE 44. - REFUGEES a 

1%afifilying the measures of control mentioned in the firesent C0nve.n- 
tion, the Detaining Power shall not treat as enemy aliens exclusively 
on  the basis of t h e i ~  nationality de jure of a n  enemy State, refugees 
who do not, in fact, enjoy the firotection of a n y  government. 

1. General 

Among the enemy aliens in the territory of a Party to a conflict 
there may be one category whose position warrants special considera- 

See also Article 35, p. 233. 
2 See Report of the International Committee of the Red Cross on its activities 

dzcring the Second World War ,  Vol. I ,  p. 577, and Article 35, p. 238. 
For the discussions leading up to the Article, see Final Record, Vol. 11-A, 

' pp. 660, 758, 809, 826 ; Vol. 11-B, pp. 411-413 ; Vol. 111, p. 128. 
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tion-namely refugees who have been forced by events or by persecu- 
tion to leave their native land and seek asylum in another country. 

When the country in which they have taken refuge is involved 
in a war with their country of origin, they become enemy aliens, since 
they are citizens of an enemy Power. Their position, however, is a 
special one, for they are expatriates who have no longer any connection 
with their State of origin and do not enjoy the assistance of a Protect- 
ing Power. On the other hand, they have not established any per- 
manent connection with the country which has granted them asylum. 
Consequently they do not enjoy the protection of any government. 

During the Second World War the number of refugees living in the 
territory of the belligerents was greater than ever before. Various 
belligerent countries made allowances for this state of affairs by intro- 
ducing laws exempting such persons from measures taken against 
enemy aliens. 

This course was, for example, adopted in certain English-speaking 
countries where the number of refugees was particularly high. The 
countries in question entrusted the consideration of individual cases 
to special tribunals set up in different parts of the country ; their task 
was to establish a clear distinction between enemy aliens ("real 
enemies ") and refugees who originally came from an enemy country 
("friendly enemies"). The latter enjoyed a status which was appre- 
ciably more favourable than that possessed by the former. The right 
to appeal to advisory committees composed of independent persons 
of some standing was an added safeguard for those who wished to 
claim refugee status1. 

Article 44, which deals exclusively with refugees, was adopted by 
the Diplomatic Conference in order to take account of this situation 
and of certain observations made by the International Refugee 
Organization and the Israel Delegation. 

2. Definition. Treatment 

Several instruments of international law-the Constitution of the 
International Refugee Organization, the Statutes of the Office of the 
High Commissioner for Refugees and the Convention on the Status 
of Refugees of July 28, 19512-have defined the term refugee. The 

For further details, see R. M. W. KEMPNER: The Enemy Alien Problem 
in the Present War ,  American Journal of International Law, 1940, pp. 443 
et seq. ; R. A. WILSON : Treatment of Civilian Alien Enemies, loc. cit., 1943, 
pp. 30 et seq. ; and G. LEIBHOLZ " ": Die volkerrechtliche Stellung der Refugees 
i m  Krieg, Archiv fiir Volkerrecht, 1949, pp. 146-147. 

2 Article 8 of that convention embodies a provision similar to this one. 
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definitions in question are valid for the particular purposes of law 
for which they were formulated, but are too technical and too limited 
in scope to meet the requirements of the Geneva Convention. 

The Convention does not define the term refugee. I t  merely notes 
the fact that certain persons do not " enjoy the protection of any 
government jJ : if a protected person who is in law a national of an 
enemy State is in actual fact without any diplomatic protection 
(whether because he has broken with his country's government or 
because he does not wish to claim its protection), this provision 
applies to that person. The clause should be interpreted in this broad 
sense, in accordance with the spirit of the Convention. 

People who are in fact the first victims of the Power at  war with 
their country of asylum and who are in certain cases in favour of the 
latter's cause, obviously cannot be treated as enemies. The purely 
formal criterion of nationality must therefore be adjusted, for it rests 
on an essentially legal and technical conception, and the strict appli- 
cation of such a criterion would be in contradiction to human reality 
and contrary to justice and morality. 

When the Convention stipulates that the position of an enemy 
alien must not be considered solely in the light of his legal nationality, 
it in fact invites belligerents to take into consideration a whole set 
of circumstances which may reveal what might be called the " spiri-
tual affinity " or " ideoloigcal allegiance " of a protected person. A 
State must decide whether the application of security measures is 
justified or not on the basis of these data and not by applying the 
superficial criterion of nationality. As has been very rightly stressed1, 
there is justification for the assumption that nationals who enjoy the 
protection of their government and of its agent, the Protecting Power, 
sympathise with the cause of their country and may represent a 
danger to the safety of the country where they are living. In the case 
of refugees, on the other hand, the contrary is to be presumed ; the 
term refugee tends to imply that the persons concerned are opposed 
to the political system in force in their home country and have no 
reason to promote its success in any manner whatsoever. 

The Article does not give refugees an absolute right to exemption 
from security measures. I t  is only an urgent recommendation to 
belligerents. The status of refugees does not of itself give anyone a 
right to immunity. I t  does not prevent the adoption of security 
measures, internment for example. There may conceivably be among 
the refugees people whose political convictions or activities represent 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 111, 
pp. 122-123. 
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a danger to the security of the State, which would then be entitled 
to resort to the necessary control measures to the same extent and 
subject to the same conditions as for any person protected under the 
Conventionl. 

In view of the complexity of the problem and the variety of cases 
which may occur in practice, the Conference had to confine itself to 
laying down general rules of a sufficiently flexible character, leaving 
a great deal to the discretion of governments. In the absence of more 
detailed rules, which it did not appear either possible or advisable to 
lay down, it is to be hoped that belligerents will apply this Article in 
the broadest humanitarian spirit, in order that the maximum use 
may be made of the resources it offers for the protection of refugees. 

ARTICLE 45. -TRANSFER TO ANOTHER POWER a 

Protected persons shall not be transferred to a Power which i s  not a 
party to the Convention. 

This  provision shall in no way constitute an  obstacle to the repatria- 
tion of protected persons, or to their return to their country of residence 
after the cessation of hostilities. 

Protected persons may be transferred by the Detaining Power only 
to a Power which i s  a party to the firesent Convention and after the 
Detaining Power has satisfied itself of the willingness and ability of 
such transferee Power to apply the firesent Convention. If #rotected 
persons are transferred under such circumstances, responsibility for the 
ap$lication of the present Convention rests on the Power accepting them, 
while they are in its custody. Nevertheless, if that Power fails to carry 
out the provisions of the present Convention in any important respect, 
the Power by which the protected persons were transferred shall, upon 
being so notified by the Protecting Power, take effective measures to 
correct the situation or shall reqzlest the return of the protected persons. 
Such request must be complied with. 

In no circumstances shall a protected person be transferred to a 
country where he or she may have reason to fear perseczltion for his or 
her political opinions or religious beliefs. 

The provisions of this Article do not constitute a n  obstacle to the 
extradition, in pursuance of extradition treaties concluded before the 

See Final Record, Vol. 11-B, pp. 411-413 and Vol. 111, pp. 122-123. 

For the discussions leading up to this Article, see Final Record, Vol. I ,  


p. 120 ; Vol. 11-A, pp. 660-662, 764-765, 809, 826-827, 854-855 ; Vol. 11-B, 
pp. 413-414; Vol. 111, pp. 128-129. 



az~tbreak of hostilities, of protected persons accused of ogences against 
ordinary criminal law. 

Any movement of protected persons to another State, carried out 
by the Detaining Power on an individual or collective basis, is con- 
sidered as a transfer for the purposes of Article 45. The term " trans-
fer ", for example, may mean internment in the territory of another 
Power, repatriation, the returning of protected persons to their country 
of residence or their extradition. The Convention makes provision 
for all these possibilities. On the other hand there is no provision 
concerning deportation (in French expulsion), the measure taken by 
a State to remove an undesirable foreigner from its territory. In the 
absence of any clause stating that deportation is to be regarded as 
a form of transfer, this Article would not appear to raise any obstacle 
to the right of Parties to the conflict to deport aliens in individual 
cases when State security demands such action. However, practice 
and theory both make this right a limited one : the mass deportation, 
at  the beginning of a war, of all the foreigners in the territory of a 
belligerent cannot, for instance, be permitted. 

Moreover, expulsion, if it does take place, must be carried out 
under humane conditions, the persons concerned being treated with 
due respect and without brutality. Persons threatened with depor- 
tation must be able to present their defence without any difficulty 
being placed in their way and must be granted a reasonable time 
limit before the deportation order is carried out, if it is confirmed ; in 
such cases the Protecting Power must be notified. 

PARAGRAPH1. - PROHIBITEDFORMS OF TRANSFER 

The meaning of this paragraph is clear : its object is to prevent a 
Party to the conflict from evading his obligations by transferring 
protected persons to a State which is not bound by the Convention. 
The words " Power which is not a Party to the conflict " mean any 
Power which has not ratified or acceded to the Convention or, as 
stated in Article 2, paragraph 3, any Power which refuses to apply 
its provisions. 

The prohibition is general in character. I t  applies to all protected 
persons in the hands of a belligerent, whatever their status may be 
(protected persons who are not subject to restrictions on their liberty, 
internees or refugees) ; it cannot be lifted, even with the consent of 
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the persons concerned1. This is, in fact, a case in which Article 8, 
relating to the non-renunciation of rights, applies. 

Since Article 45 uses the word " transfer " in a very broad sense, 
provision is made for exceptions in order to allow for special cases. 

Repatriation or transfer to a Power which is the country of origin 
of the people who are transferred has the effect of placing the trans- 
ferees in the position of nationals. They thus lose their status as 
protected persons and cease to be protected under the Convention. 
The prohibition in the first paragraph therefore loses its raison d'btre 
so far as they are concerned. 

In the case of persons being returned to the country of residence, 
the rule laid down in paragraph 1 remains valid, as their return does 
not necessarily imply the loss of their status as protected persons. 
Nevertheless the position will be different when their transfer takes 
place in a period following the end of hostilities ; for, as is known, 
Article 6, paragraph 2, lays down that the application of the present 
Convention shall cease on the general close of military operations2. 

In  any case it should be noted that none of the clauses in this 
Article can be placed in the way of the rights of protected persons, 
under Articles 35 to 37, to leave the territory at the outbreak of or 
during a conflict. Whatever the country to which they are proceeding, 
and even if it is not party to the Convention, the right to leave accorded 
by these Articles cannot be interfered with. 

The Power to which the protected persons are transferred, being 
a party to the Convention, is bound to respect and ensure respect for 
its provisions in all circumstances (Article 1). The paragraph under 
discussion nevertheless contains a number of additional safeguards. 

1 See Final Record, Vol. I, p. 120; Vol. 11-A, pp. 660-662, 764-765, 826-827; 
and X V I I t h  International Red Cross Conference, Stockholm, August, 1948, 
Draft revised or new Conventions for the Protection of W a r  Victims, Art. 41, 
p. 172. The same absolute principle is embodied also in Article 12, para. 2, 
of the Convention relative to prisoners of war, where it was inserted by the 
Diplomatic Conference of 1949. 

a Reference may be made in this connection to the last paragraph of 
Article 6, according to which " protected persons whose release, repatriation 
or re-establishment " takes place after the general close of military operations, 
shall " meanwhile continue to benefit by the present Convention ". 
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A. Preliminary safeguard 

Before arranging to transfer protected persons the Detaining 
Power is bound to make sure that the Power which has agreed to 
receive them is both willing and able to apply the Convention. These 
two conditions, one based on subjective and the other on objective 
considerations, must both be satisfied. Protected persons cannot, 
for instance, be transferred if the Detaining Power has serious reason 
to believe that economic difficulties will prevent the receiving Power 
from providing for their maintenance, as required by the Convention, 
or if, again, the Detaining Power has reason to fear that certain 
categories among the persons transferred may be subjected to dis- 
criminatory treatment by the authorities of the country receiving 
them. 

B. Responsibilities 

1. Responsibility of the receiving Power 
The Article first lays down that responsibility rests with the 

Power which has agreed to receive the protected persons. That is the 
inevitable consequence of the transfer, and would apply even in the 
absence of an express mention, since Article 4 of the Convention lays 
down that any person who finds himself in the territory of a Party to 
the conflict of which he is not a national is a " protected person " ; 
and Article 29 lays down that " the Party to the conflict in whose 
hands protected persons may be is responsible for the treatment 
accorded to them by its agents ". 

2. Responsibility of the transferring Power 

The Power which has transferred the protected persons must not, 
however, cease to take an interest in their fate. Although they are 
no longer " in its hands ", it remains responsible for them in so far as 
the receiving Power fails to fulfil its obligations under the Convention 
" in any important respect ",provided that it is notified of such failure 
by the Protecting Power. 

1 The question of division of responsibility between States taking part 
in a transfer of protected persons may be considered from various points of 
view : the responsibility of the transferring Power, the responsibility of the 
receiving Power and lastly, the joint responsibility of the two Powers concerned. 

This last approach, which safeguards the legitimate interests of the 
protected persons the most fully, was that proposed in the Stockholm Draft ; 
a great many Delegations in the Diplomatic Conference would have liked to 
see it adopted ; in particular the United States Delegation pointed out that 
the principle involved was not new in international law, but corresponded 
to a practice which had been'widespread during earlier conflicts, in regard 
to the treatment of both civilians and prisoners of war. 
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I t  would be pointless to try to make a list here of all the serious 
failures to fulfil obligations which might bring this clause into opera- 
tion. As examples Articles 27, 28 and 30 to 34 may be quoted ;if the 
persons transferred are interned, which will most often be the case, a 
great many of the provisions in the chapter on internment will also 
have to be borne in mind, in particular those dealing with civil capacity, 
maintenance, food, clothing hygiene and medical attention, religious 
and intellectual activities, correspondence and relief. In the treatment 
accorded to  protected persons, the application of all these provisions 
is essential. 

In  practice, interveiltion by the transferring Power will first take 
the form of verbal representations, reminding the Power to whom they 
are addressed of the obligations it has assumed by taking charge of 
protected persons. These representations may be accompanied by 
an offer to send food, clothing or medical or pharmaceutical supplies, 
when the failure to apply the Convention is caused by an absence of 
resources. Should its efforts remain in vain, the transferring Power 
may request the return of the protected persons in order to resume 
directly its obligations under the Convention. A State which received 
such a request would be obliged to comply with it. 

The prohibition in this paragraph is absolute, covering all cases of 
transfer, whatever the country of destination may be and whatever 
the date. I t  is already implicit in the previous paragraphs which only 
permit transfers if the receiving State is a Party to the Convention and 
willing and able to apply it in practice. Since one of the fundamental 
principles proclaimed by the Convention is the prohibition of discrimi- 
nation (Article 27, para. 3) ,  it follows that the Detaining Power cannot 
transfer protected persons unless it is absolutely certain that they 
will not be subject to discriminatory treatment or, worse still, persecu- 
tion. This clause, which was inserted in the Convention by the XVIIth 
International Red Cross Conference, should be compared with the 
preceding Article on refugees. 

The meaning of this reservation is quite clear : it is intended to 
ensure that the system of extradition functions normally. The Conven- 
tion was not the place to settle in detail the conditions on which 
extradition was to take place or the method of carrying it out ;such 



cases must be decided in accordance with the laws and treaties in 
force. 

I t  was nevertheless important to preserve the existing character of 
extradition as an act of penal procedure and to prevent it serving as 
a pretext for persecution. The Diplomatic Conference wished to 
exclude any extradition treaty concluded, for instance, under pressure 
from a victorious Power. I t  therefore stipulated expressly that the 
treaties referred to were those " concluded before the outbreak of 
hostilities "I. 

ARTICLE 46. - CANCELLATION O F  RESTRICTIVE MEASURES 

In so far as they have not been previously withdrawn, restrictive 
measures taken regarding protected flersons shall be cancelled as soon a s  
flossible ajter the close of hostilities. 

Restrictive measures affecting their property shall be cancelled, in 
accordance with the law of the Detaining Power, as  soon as possible 
after the close of hostilities. 

The words " close of hostilities " express a notion which has already 
been met with several times in the Convention : they mean the actual 
end of the fighting and not the official termination of a state of 
belligerency. The duration of restrictive measures does not therefore 
depend in any way on the date of conclusion of a peace treaty. This 
rule, which is in accordance with the usual practice among States, is 
justified by the fact that a fairly long time may elapse between the 
close of hostilities and the conclusion of a peace treaty ;during that 
time the continuation of security and control measures would no 
longer be warranted. 

There are many restrictive measures-in particular those of a less 
severe character than internment or assigned residence-which 
cannot always, for one reason or another, be cancelled immediately 
hostilities end ; they are removed by stages as the law of the country 
is gradually adjusted to peacetime conditions. The Convention takes 
this fact into account when it lays down that States are to cancel 
restrictive measures " as soon as possible ". The clause must be 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 764-765 and 809. 



regarded as an urgent recommendation to the Parties to the conflict 
to hasten the cancellation of restrictive measures and to allow protected 
persons to return to their normal way of life. 

I t  should be noted, with special reference to internment, that a 
protected person who, as a result of circumstances, must continue to 
be interned as an exceptional measure after hostilities have ended is 
entitled to the benefits of the Convention up to the moment of his 
release1. 

This paragraph makes it quite clear that the close of hostilities is 
to be regarded as the ultimate reason and general signal for the 
wthdrawal of restrictive measures, but that they must be withdrawn 
before then if the reasons for imposing them no longer exist. As has 
been seen the procedure for reviewing decisions, instituted by 
Article 43, provides that internment and assigned residence are to 
cease as soon as the reasons for adopting such measures no longer 
exist. 2. 

The absolute rule laid down in regard to persons in paragraph 1 
is extended to property by paragraph 2 (subject to the application 
of the laws of the Detaining Power). 

This provision, which is to be compared with those prohibiting 
pillage and reprisals, is nevertheless somewhat foreign to the real 
purpose of the Convention. The Diplomatic Conference emphasized 
on various occasions that its object was to protect people and not 
property. Consequently the question of the treatment of enemy 
private property in the territory of a belligerent is still, in general, 
governed by usage and by the Hague Regulations of 1907, especially 
Article 23 (g) and ( h ) .  

See Article 6, para. 4, on p. 64. 
2 See, in this connection, Article 133, para. 1, which lays down, in the 

same way, that " internment shall cease as soon as possible after the close of 
hostilities ". 



SECTIONI11 

OCCUPIED TERRITORIES 

Section I11 (Occupied Territories) comprises Articles 47 to 78 of 
the Convention and deals with a very important subject-the treat-
ment which the inhabitants of occupied territory must receive from 
the Occupying Power. I t  must be remembered, moreover, that 
Articles 27 to 34 on which comment has already been made apply 
equally to this Section and to the Section dealing with aliens in the 
territory of a belligerent. 

With that addition Section 111 of the Convention represents the 
first attempt to codify the rules of international law dealing with 
occupation since the conclusion of the Hague Conventions of 1899 
and 1907 concerning the laws and customs of war on land. The rules 
set forth in Section 111will supplement Sections I1 and I11 of the 
Regulations annexed to those Conventions, by making numerous 
points clearer. 

ARTICLE 47. - INVIOLABILITY OF RIGHTS 

Protected persons who are in occupied territory shall not be deprived, 
in a n y  case or in a n y  manner whatsoever, of the benefits of the present 
Convention by a n y  change introduced, as  the result of the occufiation of 
a territory, into the institutions or government of the said territory, nor 
by a n y  agreement concladed between the authorities of the occufiied 
territories and the Occupying Power, nor by any  annexation by the 
latter of the whole or part of the occupied territory. 

1 For the discussions leading up to Article 47, see Final Record, Vol. I, 
p. 120 ; Vol. 11-A, pp. 673, 773 ; Vol. 11-B, p. 415. 
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1. General 

The position of Article 47 at  the beginning of the Section dealing 
with occupied territories underlines the cardinal importance of the 
safeguards it proclaims. During the Second Wo~ld War whole popula- 
tions were excluded from the application of the laws governing 
occupation and were thus denied the safeguards provided by those laws 
and left at the mercy of the Occupying Power. In  order to avoid a 
repetition of this state of affairs, the authors of the Convention made 
a point of giving these rules an absolute character. They will be 
considered in the following pages in the order in which they occur 
in the Convention. 

2. Changes in the institutions or the government of the 
occupied territory 

During the Second World War Occupying Powers intervened in 
the occupied countries on numerous occasions and in a great variety 
of ways, depending on the political aim pursued; examples are changes 
in constitutional forms or in the form of government, the establish- 
ment of new military or political organizations, the dissolution of the 
State, or the formation of new political entities. 

International law prohibits such actions, which are based solely 
on the military strength of the Occupying Power and not on a sovereign 
decision by the occupied State. Of course the Occupying Power 
usually tried to give some colour of legality and independence to the 
new organizations, which were formed in the majority of cases with 
the co-operation of certain elements among the population of the 
occupied country, but it was obvious that they were in fact always 
subservient to the will of the Occupying Power. Such practices were 
incompatible with the traditional concept of occupation (as defined 
in Article 43 of the Hague Regulations of 1907) according to which 
the occupying authority was to be considered as merely being a 
de facto administrator l. 

This provision of the Hague Regulations is not applicable only 
to the inhabitants of the occupied territory ; it also protects the 
separate existence of the State, its institutions and its laws. This 
provision does not become in any way less valid because of the exist- 

1 The provision in question reads as follows : " The authority of the 
legitimate power having in fact passed into the hands of the occupant, the latter 
shall take all the measures in his power to restore, and ensure, as far as possible, 
public order and safety, while respecting, unless absolutely prevented, the laws 
in force in the country. 
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ence of the new Convention, which merely amplifies it so far as the 
question of the protection of civilians is concerned. 

Interference by the Protecting Power with the institutions or 
government of an occupied country has the effect of transforming 
the country's structure and organizations more or less radically. 
Such a transformation may make the position of the inhabitants 
worse, and the present Article is intended to prevent from harming 
protected persons measures taken by the Occupying Power with a 
view to restoring and maintaining law and order. I t  does not expressly 
prohibit the Occupying Power from modifying the institutions or 
government of the occupied territory1. Certain changes might con- 
ceivably be necessary and even an improvement ; besides, the text 
in question is of an essentially humanitarian character ; its object is 
to safeguard human beings and not to protect the political institutions 
and government machinery of the State as such. The main point, 
according to the Convention, is that changes made in the internal 
organization of the State must not lead to protected persons being 
deprived of the rights and safeguards provided for them. Consequently 
it must be possible for the Convention to be applied to them in its 
entirety, even if the Occupying Power has introduced changes in the 
institutions or government of the occupied temtory. 

3. Agqeement concluded between the authorities of the 
occupied territory and the Occupying Power 

Agreements concluded with the authorities of the occupied territory 
represent a more subtle means by which the Occupying Power may 
try to free itself from the obligations incumbent on it under occupa- 
tion law ; the possibility of concluding such agreements is therefore 
strictly limited by Article 7, paragraph 1,and the general rule expressed 
there is reaffirmed by the present provision. I t  may thus be regarded 
as a provision applying the safeguards embodied in Article 7, which 
are valid for the whole Convention ; reference should therefore be 
made to the comments on that Article. 

It should be noted, however, that the Diplomatic Conference 
wished to reaffirm that general rule by re-stating it at  the beginning of 
the chapter dealing with occupied territory for a particular reason ; 
because there is in this case a particularly great danger of the Oc- 
cupying Power forcing the Power whose territory is occupied to con- 

Article 43 of the Hague Regulations only contains a qualified prohibition 
stipulating as i t  does that the occupant is to respect, " unless absolutely pre- 
vented ", the laws in force in the country. 
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clude agreements prejudicial to protected persons. Cases have in fact 
occurred where the authorities of an occupied territory have, under 
pressure from the Occupying Power, refused to accept supervision by a 
Protecting Power, banned the activities of humanitarian organizations 
and tolerated the forcible enlistment or deportation of protected 
persons by the occupying authorities. Such stipulations are in flagrant 
contradiction with Articles 9,39 and 51 of the Convention and are con- 
sequently strictly forbidden. 

Lastly it will be noted that the same clause applies both to cases 
where the lawful authorities in the occupied territory have concluded 
a derogatory agreement with the Occupying Power and to cases where 
that Power has installed and maintained a government in power. 

4. Annexation 

As was emphasized in the commentary on Article 4, the occupation 
of territory ia wartime is essentially a temporary, de facto situation, 
which deprives the occupied Power of neither its statehood nor its 
sovereignty ; it merely interferes with its power to exercise its rights. 
That is what distinguishes occupation from annexation, whereby the 
Occupying Power acquires all or part of the occupied territory and 
incorporates it in its own territory l. 

Consequently occupation as a result of war, while representing 
actual possession to all appearances, cannot imply any right what- 
soever to dispose of territory. As long as hostilities continue the 
Occupying Power cannot therefore annex the occupied territory, even 
if it occupies the whole of the territory concerned. A decision on that 
point can only be reached in the peace treaty. That is a universally 
recognized rule which is endorsed by jurists and confirmed by numer- 
ous d i n g s  of international and national courts. 

And yet the Second World War provides us with several examples 
of " anticipated annexation ", as a result of unilateral action on the 
part of the victor to dispose of territory he had occupied. The popula- 
tion of such territories, which often covered a wide area, did not 
enjoy the benefit of the rules governing occupation, were without the 
rights and safeguards to which they were legitimately entitled, and 
were thus subjected to whatever laws or regulations the annexing 
State wished to promulgate. 

Aware of the extremely dangerous nature of such proceedings, 
which leave the way open to arbitrary actions and decisions, the 
Diplomatic Conference felt it necessary to stipulate that actions of this 

The annexing State " succeeds " to all the sovereign rights of the dis- 
membered State in the territory annexed. 



nature would have no effect on the rights of protected persons, who 
would, in spite of them, continue to be entitled to the benefits con- 
ferred by the Convention. 

It will be well to note that the reference to annexation in this 
Article cannot be considered as implying recognition of this manner of 
acquiring sovereignty. The preliminary work on the subject confirms 
this. In order to bring out more clearly the unlawful character of 
annexation in wartime, the government experts of 1947 proposed 
adding the adjective " alleged " before the word " annexation jJ I. 

Several delegates at  the Diplomatic Conference, concerned about the 
same point, went as far as to propose cutting out the reference to a 
hypothetical annexation in this Article. The Conference eventually 
decided to keep it because they considered that these fears were 
unfounded and also felt that it was wiser to mention such a situation 
in the text of the Article, in order to be better armed to meet it 2. 

A fundamental principle emerges from the foregoing considerations; 
an Occupying Power continues to be bound to apply the Convention 
as a whole even when, in disregard of the rules of international law, it 
claims during a conflict to have annexed all or part of an occupied 
territory. 

ARTICLE 48. - SPECIAL CASES OF REPATRIATIONs 

Protected persons who are not nationals of the Power whose territory 
i s  occupied, m a y  avail themselves of the right to leave the territory subject 
to the provisions of Article 35, and decisions thereon shall be taken in 
accordance with the procedure which the Occupying Power shall establish 
in accordance with said Article. 

Under the terms of this Article and according to the general 
definition of protected persons in Article 4 those to whom this provision 
applies are aliens in occupied territory, that is nationals of belligerent 
and neutral countries, but not the nationals of the occupied country 
or of the Occupying Power and its allies. Persons of doubtful nation- 
ality and stateless persons are also covered by its provisions 4. 

See Report on the Work of the Conference of Government Experts for the 
Study of the Conventions for the Protection of W a r  Victims (Geneva, April 14-26, 
1947), p. 274. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 663 and 773-774. 

For the discussions leading up to this Article, see Final Record, Vol. 11-A, 
pp. 663, 759 ; Vol. 11-B, p. 193. 

See the commentary on Article 4. 
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For the procedure to be followed, Article 48 refers expressly to 
Article 35. Persons who wish to leave the occupied territory therefore 
enjoy the same safeguards as protected persons living in the territory 
of a party to the conflict, i.e. they will have the right to appeal to 
a court or administrative board and to ask for a Protecting Power 
to intervene. On the other hand, under paragraph 1 of Article 35, 
the Occupying Power is entitled to object to the departure of a 
protected person when its national interests make this absolutely 
necessary. 

For further details reference may be made to the commentary 
on Article 35, since the procedure instituted by that Article is similar 
in every respect to the procedure stipulated in Article 48. 

The text adopted differs from the draft submitted by the Inter- 
national Committee of the Red Cross in that the courts appointed to 
consider applications to leave are not those already existing in the 
occupied territory but new ones set up by the Occupying Power. 
The Diplomatic Conference considered that the procedure instituted 
by the Power whose territory is occupied would have ceased to function 
once the occupation had begun and that the Occupying Power should 
be made responsible for making the necessary arrangements 2. Since 
their deportation from the occupied territory is prohibited 3, the 
Occupying Power cannot simply make protected persons subject to 
courts it has itself established in its own territory under Article 35 ; 
it is bound on the contrary to institute a new procedure, independent 
of the first, to deal exclusively with applications to leave made by 
protected persons in the occupied territory. 

ARTICLE 49. -DEPORTATIONS, TRANSFERS. EVACUATIONS 

Individual or mass forcible transfers, as  well as  deportations of 
firotected persons from occupied territory to the territory of the Occupying 
Power or to that of a n y  other country, occupied or not, are fwohibited, 
regardless of their motive. 

Nevertheless, the Occupying Power m a y  undertake total or partial 
evacuation of a given area if the security of the population or imperative 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 
I, p. 120. 

Ibid. Vol. II-A. D. 759. 
a See commentaryAon Article 49. 

For the discussions concerning this Article, see Final Record, Vol. II-A, 
pp. 664, 759, 809 ; Vol. II-B, p. 415. 
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military reasons so demand. Such evacuations m a y  not involve the 
displacement of protected persons outside the bounds of the occupied 
territory except when for material reasons i t  i s  impossible to avoid such 
displacement. Persons thus evacuated shall be transferred back to their 
homes as soon as hostilities in the area in question have ceased. 

T h e  Occupying Power undertaking such transfers or evacuations 
shall ensure, to the greatest practicable extent, that proper accommodation 
i s  provided to receive the protected persons, that the removals are eflected 
in satisfactory conditions of hygiene, health, safety and nutrition, and 
that members of the same family are not se$arated. 

T h e  Protecting Power shall be informed of a n y  transfers and evaczla- 
tions as soon as they have taken place. 

The  Occupying Power shall not detain Protected persons in a n  area 
particularly exposed to the dangers of war unless the security of the 
population or imperative military reasons so demand. 

T h e  Occupying Power shall not deport or transfer parts of i ts  owvz 
civilian population into the territory i t  occupies. 

Article 49 is derived from the Tokyo Draft which prohibited the 
deportation of the inhabitants of an occupied country l. As a result 
of the experience of the Second World War, the International Com- 
mittee of the Red Cross submitted this important question to the 
government experts who met in 1947. On the basis of the text pre- 
pared by the experts the Committee drafted detailed provisions which 
were adopted in all their essentials by the Diplomatic Conference 
of 1949. 

The first of the six paragraphs in Article 49 is by far the most 
important, in that it prohibits the forcible transfer or deportation 
from occupied territory of protected persons. 

There is doubtless no need to give an account here of the painful 
recollections called forth by the " deportations " of the Second 
World War, for they are still present in everyone's memory. I t  will 
suffice to mention that millions of human beings were torn from 
their homes, separated from their families and deported from their 
country, usually under inhumane conditions. These mass transfers 
took place for the greatest possible variety of reasons, mainly as a 
consequence of the formation of a forced labour service. The thought 
of the physical and mental suffering endured by these " displaced 

See p. 4 above. 



ARTICLE 49 

persons ", among whom there were a great many women, children, 
old people and sick, can only lead to thankfulness for the prohibition 
embodied in this paragraph, which is intended to forbid such hateful 
practices for all time. 

The authors of the Convention voted unanimously in favour of 
this prohibition, but there was some discussion on the wording. The 
draft submitted by the International Committee of the Red Cross 
reads : " Deportations or transfers of protected persons out of occupied 

J Jterritory are prohibited . . . 1 , . the Diplomatic Conference pre- 
ferred not to place an absolute prohibition on transfers of all kinds, 
as some might up to a certain point have the consent of those being 
transferred. The Conference had particularly in mind the case of 
protected persons belonging to ethnic or political minorities who 
might have suffered discrimination or persecution on that account 
and might therefore wish to leave the country. In order to make due 
allowances for that legitimate desire the Conference decided to 
authorize voluntary transfers by implication, and only to prohibit 
" forcible " transfers 2. 

The prohibition is absolute and allows of no exceptions, apart 
from those stipulated in paragraph 2. I t  is, moreover, strengthened 
by other Articles in the cases in which its observance appeared to be 
least certain : in this connection mention may be made of Article 51, 
paragraph 2, dealing with compulsory labour, Article 76, paragraph 1, 
concerning the treatment of protected persons accused of offences or 
serving sentences and also under certain circumstances Article 70, 
paragraph 2, which deals with refugees. 

The Hague Regulations do not refer to the question of deporta- 
tion ; this was probably because the practice of deporting persons was 
regarded at the beginning of this century as having fallen into abeyance. 
The events of the last few years have, however, made it necessary 
to make more detailed provisions on this point which may be regarded 
to-day as having been embodied in international laws. Consequently, 

1 See X V I I t h  Inte~national Red Cross Conference, Draft Revised or New 
Conventions for the +rotection of W a r  Victims, Document 4a, p. 173. 

See Final Record of the Diblomatic Conference o f  Geneva o f  1949. Vol. 11-A. 
pp. 759-760. 

This view is not expressed in the Convention alone. The Charter of the 
Nuremberg International Military Tribunal laid down in its Article 6 (b) that 
" deportation to slave-labour or for any other purpose " was a " war crime " ; 
sub-paragraph (c )  of the same Article includes " deportations and other 
inhuman acts done against any civilian population " among " the crimes 
against humanity ". In its judgment delivered on September 30, 1946, the 
Tribunal agreed that deportation was illegal. A great many other decisions 
by other courts which have had to deal with this question have also stated that 
the deportation of inhabitants of occupied territory is contrary to the laws 
and customs of war. 



" unlawful deportation or transfer " wqs introduced among the grave 
breaches, defined in Article 147 of the Convention as calling for the 
most severe penal sanctions. 

As an exception to the rule contained in paragraph 1, paragraph 2 
authorizes the Occupying Power to evacuate an occupied territory 
wholly or partly. 

Unlike deportation and forcible transfers, evacuation is a pro-
visional measure entirely negative in character, and is, moreover, 
often taken in the interests of the protected persons themselves. 
The clause may be compared with other provisions already commented 
upon, where the aim in view is similar, such as Articles 14, 15 and 17, 
which deal with hospital and safety zones, neutralized zones, and the 
evacuation of besieged or encircled areas. These provisions which 
apply to the whole population of countries engaged in a conflict are, 
of course, fully valid in occupied territory. 

In order to protect the interests of the populations concerned, 
a number of safeguards are laid down with regard to evacuation, some 
of them in this paragraph and some in the next. 

The first stipulation is that evacuation may only be ordered in 
two cases which are defined in great detail, namely when the safety 
of the population or imperative military reasons so demand. If there- 
fore an area is in danger as a result of miIitary operations or is liable 
to be subjected to intense bombing, the Occupying Power has the 
right and, subject to the provisions of Article 5, the duty of evacuating 
it partially or wholly, by placing the inhabitants in places of refuge. 
The same applies when the presence of protected persons in an 
area hampers military operations. Evacuation is only permitted in 
such cases, however, when overriding military considerations make it 
imperative ; if it is not imperative, evacuation ceases to  be legitimate. 

It is stipulated that evacuation must not involve the movement 
of protected persons to places outside the occupied territory, unless 
it is physically impossible to do otherwise l. Thus, as a rule evacuation 
must be to reception centres inside the territory. 

The last sentence of the paragraph was added by the Dipfomatic 
Conference2 ; it stipulates that protected persons who have been 
evacuated are to be brought back to their homes as soon as the 

See in this connection Final Record of the Diplomatic Conference of Geneva 
of 1949, Vol. 11-A, pp. 664, 759-760. 

'See ibid., Vol. 11-A, pp. 759-760. 
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hostilities in the area have ended. This clause naturally applies both 
to evacuation inside the territory and to cases where circumstances 
have made it necessary to evacuate the protected persons to a place 
outside the occupied territory. 

Evacuation with all it implies-leaving home, moving into an 
unknown environment, etc.-represents a radical change in the 
position of those concerned. The unfortunate consequences of evacua- 
tion should therefore be mitigated as far as possible by adding to 
the measure a minimum of humanitarian safeguards. 

That is what this paragraph is intended to do. I t  represents a 
very strong recommendation to the Occupying Power. In the corre- 
sponding provision of the draft text put forward by the International 
Committee of the Red Cross the safeguards were expressed in the 
form of an absolute obligation1 ; but the Diplomatic Conference 
made the clause rather less rigid by inserting the words " to the 
greatest practicable extent "2. 

I t  must not be forgotten, however, that this wording is intended 
to cover the contingency of an improvised evacuation of a temporary 
character when urgent action is absolutely necessary in order to 
protect the population effectively against an imminent and unforeseen 
danger. If the evacuation has to be prolonged as a result of military 
operations and it is not possible to return the evacuated persons to 
their homes within a comparatively short period, it will be the duty 
of the Occupying Power to provide them with suitable accommodation 
and make proper feeding and sanitary arrangements. 

Attention should finally be drawn to the last clause in the para- 
graph which stipulates that members of the same family are not to 
be separated from one another. This provision represents a very 
appropriate addition to those of Article 27 under which the Parties 
to the conflict are in general obliged to respect family rights. Like 
Articles 25, 26 and 82 it is essentially intended to keep the family 
united or to re-unite it if it becomes separated. 

The importance attached in the Convention to evacuation taking 
place under the conditions defined above is underlined by the fact 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
pp. 120-121. 

See ibid., Vol. 11-A, pp. 759-760; Vol. 11-B, p. 415. 
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that the Protecting Power is given the right to be informed of 
them. 

The text proposed by the International Committee of the Red 
Cross read : " The Protecting Power shall be informed of any proposed 
transfers and evacuations. I t  may supervise the preparations and the 
conditions in which such operations are carried out."l 

The Diplomatic Conference did not wish to make the prior notifica- 
tion of evacuation compulsory, as that would have made it more 
difficult to keep military operations secret. It therefore confined 
itself to providing that the information was to be given a $osteriori2. 

The Protecting Power cannot therefore exercise its right of super- 
vision during the preparations or when the moves themselves are 
taking place; it can, however, verify whether the Occupying Power 
fulfils the conditions which the Convention lays down with regard 
to the accommodation and other arrangements for the evacuees. The 
Protecting Power will take action to ensure that they are treated as 
humanely as possible and will help to improve their lot by co-operating 
with the competent authorities. The rights of supervision and check 
of the Protecting Power in regard to evacuation will, of course, apply 
not only inside the occupied temtory but also outside it, in particular 
if the transfer is to a place within the territory of the Occupying 
Power. 

PARAGRAPH5. - RIGHTOF PROTECTED PERSONS TO MOVE 

FROM PLACE TO PLACE 


This paragraph is based on a clause proposed by the International 
Committee of .the Red Cross. The Conference decided to include it in 
each of the first 4 sections of Part I11 (Articles 28, 38 (4), 49, para-
graph 5, and 83, paragraph 1). 

I t  was pointed out in the commentary on Article 27 that the rule 
whereby individuals are free to move from place to place is subject to 
certain restrictions in wartime. Two such restrictions are mentioned 
here : the Occupying Power is entitled to prevent protected persons 
from moving, even if they are in an area particularly exposed to the 
dangers of war, if the security of the population or imperative military 
reasons so demand. 

This clause is the result of the lessons drawn from the Second 
World War. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 120. 

See ibid., Vol. 11-A,pp. 759-760. 
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I t  will be enough to remember the disastrous consequences of 
the exodus of the civilian population during the invasion of Belgium 
and Northern France. Thousands of people died a ghastly death 
on the roads and these mass flights seriously impeded military opera- 
tions by blocking lines of communication and disorganizing transport l. 
Thus, two considerations-the security of the population and " im-
perative military reasons "-may, according to the circumstances, 
justify either the evacuation of protected persons (paragraph 2) 
or their retention (paragraph 5). In each case real necessity must 
exist-; the measures taken must not be merely an arbitrary infliction 
or intended simply to serve in some way the interests of the Occupying 
Power. 

PARAGRAPH- AND TRANSFER OF PERSONS INTO6. DEPORTATION 
OCCUPIED TERRITORY 

This clause was adopted after some hesitation, by the XVIIth 
International Red Cross Conference2. I t  is intended to prevent a 
practice adopted during the Second World War by certain Powers, 
which transferred portions of their own population to occupied 
territory for political and racial reasons or in order, as they claimed, 
to colonize those territories. Such transfers worsened the economic 
situation of the native population and endangered their separate 
existence as a race. 

The paragraph provides protected persons with a valuable safe- 
guard. I t  should be noted, however, that in this paragraph the 
meaning of the words " transfer " and " deport " is rather different 
from that in which they are used in the other paragraphs of Article 49, 
since they do not refer to the movement of protected persons but to 
that of nationals of the occupying Power. 

I t  would therefore appear to have been more logical-and this 
was pointed out at the Diplomatic Conference3-to have made the 
clause in question into a separate provision distinct from Article 49, 
so that the concepts of " deportations " and " transfers " in that 
Article could have kept throughout the meaning given them in 
paragraph 1, i.e. the compulsory movement of protected persons 
from occupied territory. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A. 
pp. 759-760. 

a See X V I I t h  International Red Cross Conference, Legal Comw~ission, 
Summary of the Debates of the Sub-Commissions, pp. 61-62 and 77-78. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I I-A, 
p. 664. 



ARTICLE 50. - CHILDREN 

T h e  Occupying Power shall, with the co-operation of the national 
and local authorities, facilitate the proper working of all institutions 
devoted to the care and education of children. 

T h e  Occupying Power shall take all necessary steps to facilitate the 
identification of children and the registration of their parentage. It m a y  
not, in any  case, change their personal status, nor enlist them in forma-
tions or organizations subordinate to it. 

Should the local institutions be inadequate for the purpose, the 
Occupying Power shall make arrangements for the mai?ztenance and 
education, i f  possible by persons of their own nationality, language and 
religion, of children who are orphaned or separated from their parents 
as  a result of the war and who cannot be adequately cared for by a near 
relative or friend. 

A special section of the Bureau set up in accordance with Article 136 
shall be responsible for taking all necessary steps to identify children 
whose identity i s  in doubt. Particulars of their parents or other near 
relatives should always be recorded if available. 

T h e  Occupying Power shall not hinder the application of a n y  prefer- 
ential measures in regard to food, medical care and protection against 
the egects of war which m a y  have been adopted prior to the occupation 
in favour of children under fifteen years, expectant mothers, and mothers 
of children under seven years. 

The indescribable tragedy which the Second World War brought 
into the lives of millions of children forms one of the most distressing 
chapters iii the history of the conflict and one which arouses the 
greatest pity. 

Children were the innocent victims of events which afflicted them 
all the more cruelly because they were young and weak ; they suffered 
hardships in violation of one of the most sacred of human laws-the 
law that children must be protected, since they represent humanity's 
future. Mankind will long bear the trace of the deficiencies and wrongs 
caused by wartime atrocities. 

In the commentary on Article 24, mention was made of the 
action taken during the last war-in particular by the International 
Union for Child Welfare and the International Committee of the Red 



Cross-to alleviate as far as possible the sufferings and distress of 
countless children who had been abandoned, separated from their 
families and transplanted, deported, enlisted in the armed forces or 
forced to work under compulsion. That action took various forms : 
in certain countries which had suffered particularly heavy devastation, 
children's homes were opened, a radio information service was organ- 
ized to broadcast the names and description of children who were 
without news of their parents, proposals were put forward for an 
international code of rules for the identification of all young children 
by means of identity discs, parcels of relief supplies were despatched, 
etc. The International Union for Child Welfare and the Red Cross 
also studied the question of legal protection and, as has already been 
stated, a Draft Convention dealing with the subject had been prepared 
in 1939. The question was therefore regarded immediately after the 
war as one of the main objects of the future Geneva Convention 
relating to civilians. 

Article 50 reproduces in a more detailed form the substance of 
the provisions which the International Committee of the Red Cross 
had embodied in the Draft Convention submitted to the Diplomatic 
Conference of 1949 and adopted with certsin modifications l. 

What should the word " children " be considered to mean for 
the purposes of Article 50 ? Although the conception of " children " 
has an important place in the Convention there is, as has already 
been pointed out, no general definition of the word. On the other 
hand the Convention has fixed various age limits in the provisions 
prescribing preferential treatment for children : fifteen years of age, 
in Articles 14 (hospital and safety zones), 23 (consignment of relief 
supplies), 24 and 38 (5) (measures relating to child welfare) ; twelve 
years of age in Article 24, paragraph 3 (identification) ; and, as will 
be seen, eighteen years of age in Articles 51, paragraph 2 (compulsory 
labour) and 68, paragraph 4 (death penalty). 

Article 50, unlike those just mentioned, does not specify any age 
limit for the children to whom it refers, except in the last paragraph. 
Since, however, the establishments and institutions which para-
graph 1 is intended to protect are generally for children and young 
people up to the age of fifteen, that appears to be a reasonable upper 
limit and might therefore serve here as a criterion. The application 

For the origin of the Article, see Final Record, Vol. 11-A, pp. 664, 760, 
809, and Vol. 11-B,p. 416. 



of Article 50, however, cannot depend on any formal and often too 
rigid rule ;its application must be governed by the degree of develop- 
ment of the physical and mental faculties of the persons concerned ; 
it may therefore be applied to young people until such time as they 
attain their majority. The meaning given to the term " children " 
will also, of course, depend on the legislation of the occupied country, 
particularly in respect of identification. 

The obligation of the Occupying Power to facilitate the proper 
working of institutions for children is very general in scope. The 
provision applies to a wide variety of institutions and establishments 
of a social, educational or medical character, etc., which exist under 
a great variety of names in all modern States (e.g. child welfare 
centres, orphanages, children's camps, childrens' homes and day 
nurseries, " medico-social " reception centres, social welfare services, 
reception centres, canteens, etc.). All these organizations and institu- 
tions, which play a most valuable social role even in normal times, 
become of increased importance in wartime when innumerable 
children are without their natural protectors, who have fallen on the 
battlefield, or have been victims of bombing, conscripted to do forced 
labour, interned or deported. Children's hospitals and homes are also 
protected under the present Convention. I t  will be seen later that 
medical and hospital services are the subject of still other special provi- 
sions (Articles 56 and 57) and are also protected under that heading. 

These various establishments, organizations and institutions must 
be respected whatever their status under the law of the country and 
whether they are privately run or under State control. The only 
criterion in deciding whether they are to be protected is whether they 
are devoted to the care and education of children. 

The Occupying Powers must, with the co-operation of the national 
and local authorities, facilitate the proper working of children's 
institutions. That means that the occupying authorities are bound 
not only to avoid interfering with their activities, but also to support 
them actively and even encourage them if the responsible authorities 
of the country fail in their duty. The Occupying Power must therefore 
refrain from requisitioning staff, premises or equipment which are 
being used by such establishments and must give people who are 
responsible for children facilities for comnlunicating freely with the 
occupation authorities ; when their resources are inadequate, the 
Occupying Power must ensure by mutual agreement with the local 
authorities that the persons concerned receive food, medical supplies 
and anything else necessary to enable them to carry out their task. 
I t  is in that sense that the expression " the proper working " of chil- 
dren's institutions should be understood. 



L 

This provision assures continuity in the educational and charitable 
work of the establishments referred to and is of the first importance, 
since it takes effect at  a point in children's lives when the general 
disorganization consequent upon war might otherwise do irreparable 
harm to their physical and mental development. 

PARAGRAPH - PROHIBITION CHANGES2. IDENTIFICATION. OF 
I N  PERSONAL STATUS AND OF ENLISTMENT 

As has been seen, the arrangements for identification enyisaged 
in Article 24 are not obligatory but take the form of.an explicit recom- 
mendation to the Parties to the conflict. If a State has already adopted 
an identification system before its territory is occupied, the Occupying 
Power is bound to allow that system to continue and to facilitate its 
working. 

On the other hand, if no steps have been taken, it is hard to imagine 
an Occupying Power itself organizing a complete system of identifi- 
cation. Consequently, the Diplomatic Conference merely laid down 
that the Occupying Power was to take all necessary steps to facilitate 
the identification of children and the registration of their parentage 
by the authorities of the occupied State ; in other words, the Occu- 
pying Power must not do anything to hamper the normal working 
of the administrative services responsible for the identification of 
children, in particular newly born infants. The register offices must 
therefore continue to play their part, which is essential to the legal 
life of the community and individuals and to the administration of 
the country (the drawing-up of official documents, preservation of 
original records and certificates, the keeping of registers of births, 
deaths and marriages, etc.). 

Without repeating what was said in regard to Article 24, the 
extreme importance of having a system for identifying children, 
especially very young children, must be emphasized. That is the 
only way of preventing millions of them from being abandoned as a 
result of the events of war : exodus of the population, bombing raids, 
the destruction of towns, deportations or conscription for labour 
service. The responsibility for taking the necessary measures will 
rest with governments. Moreover, in addition to paragraph 2, 
there are further provisions in paragraph 4 of the Article concerning 
children whose identity the competent services of the occupied country 
have been unable to establish. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A. 
pp. 760 and 828. 



The second sentence of paragraph 2 forbids the Occupying Power 
to change the family or personal status of children, or their natio- 
nality. Both the children and the parents are thus provided with a 
most valuable safeguard. Expressed in this way, the principle of the 
inviolability of the child's personal status represents a most desirable 
addition to the essential principles enjoining respect for the human 
person and for family rights which were set forth in Article 27. 

The clause forbidding the enlistment of children in formations or 
organizations subordinate to the Occupying Power is intended to  
prevent any repetition of the forcing of young people en rnasse to.join 
various organizations and services, such as took place during the 
Second World War. Large numbers of children, victims of a practice 
of which international law disapproves, were during that conflict 
enlisted willy-nilly in organizations and movements devoted largely 
to political aims. 

The question of compulsory enlistment in the armed or auxiliary 
forces of the Occupying Power is covered not by this clause, but by 
Article 51, paragraph 1. 

PARAGRAPH- AND CHILDREN SEPARATED3. ORPHANS 
FROM THEIR PARENTS 

This paragraph should be compared with Article 24, which lays 
down that Parties to the conflict are to take the necessary measures 
to ensure that children under fifteen, who are orphaned or are separ- 
ated from their families as a result of a war, are not left to their own 
resources, and that their maintenance, the exercise of their religion 
and their education are facilitated in all circumstances. The object of 
Paragraph 3 is to make clear what the position of such children would 
be if the territory in which they are living were occupied. I t  lays 
down expressly that even in the case of occupation it is the authorities 
of the country in question, implicitly designated by Article 24, who 
are in the first instance responsible for looking after children who are 
without their natural protectors. 

The Occupying Power enters into the matter only when the local 
authorities have not carried out their duties and when there is no 
relative or friend who can provide for the maintenance and education 
of the children concerned. The Occupying Power is then bound to 
take the necessary steps; it may, for example, entrust the children 
who have been orphaned or separated from their family to some 
qualified person or institution. As laid down in Article 24, such 



persons should, if possible, be of the same nationality, language and 
religion as the children entrusted to their care1. 

This provision is of even greater importance in occupied territory, 
where so many families are dispersed as a result of the enemy invasion 
and so many children abandoned, a prey to all the horrors of war. 
The maintenance and education of war orphans and other homeless 
children opens up yet another immense field of activity for the Natio- 
nal Red Cross Society of the occupied territory and for other humani- 
tarian bodies, wliose fruitful activity in past wars has eased the lot 
of countless children. 

Provision is made, in accordance with paragraph 2 above, for the 
active co-operation of the Occupying Power in cases where the author- 
ities of the occupied country are not successful in establishing a child's 
identity. Under paragraph 4 action is then to be taken by the " official 
Information Bureau " which, under the terms of Article 136, the 
Parties to the conflict must set up on the outbreak of hostilities or 
in case of occupation. The primary function of these Bureaux is, as 
will be seen, to transmit to the State of origin all available information 
concerning measures taken in regard to its subjects by the Power in 
whose hands they are. The official Bureau which the Occupying 
Power is thus bound to open in occupied territory is a valuable source 
of information of all kinds. I t  is in a position to render useful service, 
particularly in the case of children whose identity has not been estab- 
lished by the local services concerned. 

Moreover, as the Bureau will form part of an information service 
covering the whole of the territory of the Parties to the conflict, the 
searches undertaken will not be confined to the occupied territory 
but may also take place in other countries. The Conference accordingly 
laid down that a special section of the official Bureau was to be res- 
ponsible for this task and for taking all necessary steps to determine 
the personal status of children who had not yet been identified2. 

To this end it is laid down that any available particulars of their 
father and mother or other near relatives, such as the place and 
date of birth, nationality, last known domicile, special marks, etc., 
must always be recorded. This stipulation is certainly useful, as the 
identification of homeless children, who sometimes do not even know 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 	828. 

2 See ibid., Vol. 11-A, pp. 760, 828. 



their own name, is often a matter of almost insuperable difficulty. 
I t  is therefore essential that the smallest clues and indications should 
be carefully collected and recorded. 

Paragraph 5 covers persons who on account of their weakness are 
particularly deserving of protection and in general enjoy preferential 
treatment under wartime legislation. Such preferential treatment 
is accorded mainly in the respects mentioned in this paragraph, 
i.e. in regard to food (the issuing of supplementary ration cards, 
setting up of food centres, etc.), medical care (medical treatment, 
facilities for obtaining medicaments, etc.) and protection against the 
effects of war l. 

These are the provisions referred to in this paragraph when it 
stipulates that the Occupying Power is not to hinder the application 
of any preferential measures in regard to food, medical care and 
protection against the effects of war, which may have been adopted 
prior to the occupation in favour of the persons in question 2. A belli-
gerent who occupies the whole or part of a territory where such 
measures are in force, cannot on any pretext abrogate them or place 
obstacles in the way of their application. This rule applies not only 
to preferential measures prescribed in the Convention but to any 
other measures of the same nature taken by the occupied State. 

I t  may be pointed out in conclusion that this is only one case 
of the application of the great principle, which dominates the whole 
of the law of occupation, that an Occupying Power, unless absolutely 
prevented, is bound to respect the laws in force in the occupied 
country. 

ARTICLE 51. - ENLISTMENT. LABOUR 

The Occupying Power may not compel #rotected fiersons to serve i n  
its armed or auxiliary forces. N o  firessure or firofiaganda which aims 
at securing voluntary enlistment i s  permitted. 

In Article 38, para. 5, of the Convention, on which comment has already 
been made, the Parties to the conflict are officially recommended to give 
preferential treatment to children under fifteen years, pregnant women and 
mothers of children under seven years. 

See Final Record, Vol. II-A, pp. 664 and 760. 
For the discussions leading to Article 51, see Final Record, Vol. I, p. 121 ; 

Val. II-A, pp. 665, 776-777, 799-800, 809, 828-829 ; Vol. II-B, pp. 193-194, 
416-417 ;Vol. 111, p. 133. 



T h e  Occupying Power m a y  not compel potected persons to work 
unless they are over eighteen years of age, and then only on work which 
i s  necessary either for the needs of the army of occupation, or for the 
public utility services, or for the feeding, sheltering, clothing, trans-
portation or health of the population of the occupied country. Protected 
persons m a y  not be compelled to undertake a n y  work which would involve 
them in the obligation of taking part in military operations. T h e  Occupy- 
ing Power m a y  not compel protected persons to employ forcible means 
to ensure the security of the installations where they are performing 
compulsory labour. 

T h e  work shall be carried wet ordy in the occupied ierritory where 
the persons whose services have been requisitioned are. Every such 
person shall, so far as  possible, be kept in his usual place of employment. 
Workers shall be paid a fair wage and the work shall be poportionate 
to their physical and intellectual capacities. The  legislation in force 
in the occupied country concerning working conditions, and safeguards 
as  regards, in particular, such matters as  wages, hours of work, equip- 
ment,  preliminary training and compensation for occupational accidents 
and diseases, shall be applicable to the protected persons assigned to the 
work referred to in this Article. 

In n o  case shall requisition of labour lead to a mobilization of workers 
in a n  organization of a military or semi-military character. 

How far is an Occupying Power authorized to requisition the services 
of the population of the occupied temtory ? In supplying the answer 
to that question, Article 51 distinguishes two kinds of service :military 
service, which is dealt with in paragraph 1and civilian work, referred 
to in paragraphs 2 to 4, and in the next Article. 

The Hague Regulations already laid down that requisitions of 
services were to be in proportion to the resources of the country and 
that they could only be demanded on the authority of the com-
mander in the locality occupied l. These rules have often been broken 

Article 52 of the Regulations reads as follows : " Requisitions in kind 
and services shall not be demanded from municipalities or inhabitants except 
for the needs of the army of occupation. They shall be in proportion to the 
resources of the country, and of such a nature as not to involve the inhabitants 
in the obligation of taking part in military operations against their own country. 

"Such requisitions and services shall only be demanded on the authority 
of the commander in the locality occupied. 

"Contributions in kind shall as far as possible be paid for in cash; if not, a 
receipt shall be given and the payment of the amount due shall be made as 
soon as possible. " 



and the problem became a particularly difficult one during the Second 
World War, when an Occupying Power carried out in a systematic 
manner the forced mass enlistment of the inhabitants of occupied 
territory in order to provide manpower for its own economy. A pro-
portion of these workers served on the spot but the immense majority, 
several million people, were sent abroad, in most cases to the territory 
of the Occupying Power. 

Not only was the productive capacity of the occupied countries 
diminished as a result and their economy weakened to a dangerous 
extent, but the forcibly enlisted civilians-and this was particularly 
serious from the humanitarian standpoint-were deprived of all 
protection under any Convention. They were the victims of what 
might be described as a resurrected slavery and were often subjected 
to harsh coercive measures and forced to work under conditions which 
paid little regard to human dignity. The authorities which held 
them at their mercy allowed no interference in their relations with 
these workers, and it was only early in 1945 that the International 
Committee of the Red Cross was able, in spite of many obstacles, 
to do a little to relieve their distress by organizing a system of civilian 
messages l, consignments of relief supplies, assistance to sick work- 
men, e t ~ . ~  

Moved by the tragic fate of these civilians, the International 
Committee proposed new regulations governing the requisition of 
services, as it did not appear likely that their complete elimination 
would be agreed to by governments. The XVIIth International Red 
Cross Conference and the Diplomatic Conference adopted and amplified 
the International Committee's suggestions. 

Paragraph 1 contains a rule of cardinal importance to the popula- 
tion of an occupied territory. The Occupying Power is forbidden 
to force protected persons to serve in its armed or auxiliary forces. 

The prohibition is not new, since a basic principle, universally 
recognized in the law of war, strictly prohibits belligerents from 
forcing enemy subjects to take up arms against their own country3, 

See page 191. 
See Report of the International Committee of the Red Cross on its activities 

during the Second World War ,  Vol. I ,  pp. 657 sqq. 
Article 23 of the Hague Regulations is quite definite on this point. 

The second paragraph of the Article reads as follows : " A belligerent is likewise 
forbidden to compel the nationals of the hostile party to take part in the 
operations of war directed against their own country, even if they were in the 
belligerent's service before the commencement of the war." 



but that principle had often been violated during the two world wars, 
and it appeared necessary to reaffirm it in the new Convention. When 
doing so, the Diplomatic Conference specified that it was not only 
enlistment in the armed and auxiliary forces of the Occupying Power 
that was forbidden, but also all forms of pressure or propaganda 
aimed at securing voluntary enlistment. 

The prohibition is absolute and no derogation from it is permitted. 
Its object is to protect the inhabitants of the occupied territory from 
actions offensive to their patriotic feelings or from attempts to under- 
mine their allegiance to their own country. In Article 23 of the Hague 
Regulations it is only forced participation of nationals of the hostiie 
party in operations of war directed against their own country which is 
prohibited. The Diplomatic Conference increased the scope of the 
prohibition and referred generally to all enlistment in the armed 
forces of the Occupying Power, whatever the theatre of operations 
and whoever the opposing forces might be-the armed forces of the 
non-occupied portion of the tenitory, of a government in exile, of an 
allied State, or of resistance movements operating within the occupied 
territory. 

Certain delegations at  the Diplomatic Conference did not hold 
propaganda aimed at securing the voluntary enlistment of protected 
persons in the armed or auxiliary forces of the Occupying Power to be 
unlawful ; they proposed that the second sentence in paragraph 1 
should be deleted. Their proposal was rejected. Remembering the 
painful impression left by certain propaganda during the last two 
world wars, the Conference decided to keep the prohibition as it was ; 
they appear to have acted rightly, as it is difficult to distinguish 
between propaganda and a more or less disguised form of constraint l. 

As was seen when discussing Article 40, the rule laid down in 
paragraph 1also applies to enemy aliens who are in the territory of a 
Party to the conflict when hostilities break out. 

I t  should finally be noted that the Conference included the act of 
" compelling a protected person to serve in the forces of a hostile 
Power" among the grave breaches listed in Article 147, thus showing 
the importance it attached to this indispensable prohibition. 

PARAGRAPH2. - LABOUR 
1. First sentence - Age  limit 

The exemption from compulsory labour of all protected persons 
under eighteen years of age is unconditional. I t  is valid for all the types 

See Final Record of the Diplomatic Conference of Geneva of 1749, Vol. I I-A, 
pp. 665, 776-777. 



of work authorized by the Convention and should be included in the list 
of preferential measures in favour of children and protected persons 
who are minors since young people must be protected by prohibiting 
once and for all such regrettable actions as the forcible enlistment 
of children and adolescents and their compulsory employment on ,
work which is often beyond their physical capacity and in any case 
separates them from their parents. 

2. Aathorized work 

A .  Work  necessary for the needs of the army of occupation 

On this point the Convention does no more than endorse, in the 
same terms as the Hague Regulations, what has for a very long time 
been the normal practice. 

The wording " work which is necessary for the needs of the army of 
occupation " is very comprehensive and its interpretation is open to 
discussion. I t  wiu be enough to note here that the clause covers a wide 
variety of services-those connected with billeting and the provision of 
fodder, transport services, the repairing of roads, bridges, ports and 
railways and laying telephone and telegraph lines. On the other hand 
it is generally agreed that the inhabitants of the occupied territory 
cannot be requisitioned for such work as the construction of fortifica- 
tions, trenches or aerial bases. I t  is the maintenance needs of the army 
of occupation and not its strategic or tactical requirements which are 
referred to here. The distinction is essential and should be emphasized. 
I t  is confirmed by a provision, to be examined further on, laying down 
that the Occupying Power cannot compel protected persons to do 
work which would involve their participation in military operations. 

As has been seen, the question of compelling protected persons to 
give information or to act as " guides " is dealt with in a special 
Article of the Convention, to which reference should be made2. 

The reference to work necessary ior the needs of the army of " 

occupation " did not figure in the Stockholm Draft3 ; it was inserted 
by the Diplomatic Conference in order to bring the text adopted into 
line with the provisions of the Hague Regulations4. The importance 
of the clause, however, has been reduced considerably owing to the 
fact that modern armies are very largely self-contained and therefore 

See page 184. 

See page 220. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
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ARTICLE 51 

much less dependent than they were on the services of the population 
of occupied countries. 

B. Work necessary to satisfy the needs of the population 

A second group of services is concerned with the needs of the 
population ; the right to requisition labour for work connected with 
these services belongs to the Occupying Power as the authority respon- 
sible for maintaining order and the living conditions of the population. 

I t  will be remembered that work necessary for the public utility 
services was the only type of work mentioned in the corresponding 
Article in the draft submitted by the International Committee. The 
XVIIth International Red Cross Conference felt that theexpression 
" public utility services " should be defined and therefore added the 
words " such as water, gas and electricity services, transport, health 
and similar services "I. Although the Diplomatic Conference did not 
keep this list of various examples, it is nevertheless clear that it had 
such services in mind and the words " public utility services " 2 

should be understood in that sense. 
Postal, telegraphic and telephone services are generally considered 

to be part of the " public utility services " and should therefore be 
added to the list of examples given above. 

If order and normal living conditions are to be maintained in 
occupied territory it is essential for the public utility services to keep 
working properly ; any failure to do so is bound to have far-reaching 
repercussions on the whole population. I t  is primarily to protect the 
interests of the inhabitants, therefore, that the occupying authorities 
can and must exercise their right of requisition should the need arise. 
Such action would moreover be in accordance with Article 43 of 
the Hague Regulations which requires the occupant to take " all the 
measures in his power to restore, and ensure, as far as possible, public 
order and safety ". The same end is served by certain clauses in 
Article 54 of the Convention, concerning judges and public officials, 
which will be commented upon further on. 

After referring to the public utility services, the Diplomatic Con- 
ference added a list of various forms of work which the Occupying 
Power might also compel protected persons to do-namely work which 
is necessary for the feeding, sheltering, clothing, transport or health 
of the population of the occupied country3. I t  will be remembered that 

1 See Final Record of the Difilomatic Covtference of Geneva of 1949, Vol. I, 
p. 121. 

2 In French " services d'interkt public " ; the above interpretation is 
confirmed by the Final Record of the Conference (see Final  Record, Vol. 11-A, 
pp. 776-777). 
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those were the five classes of work which a belligerent, under the terms 
of Article 40, may compel protected persons of enemy nationality who 
are in its territory to do. 

Recognition of the Occupying Power's right to requisition the 
services of persons for the types of work mentioned above helps to 
ensure conti~uity in industrial production and also in agricultural 
production and mining l. 

Since work falling into the categories specified in this paragraph 
are of vital importance for the whole economy of the occupied countries 
and closely affect the interests of each individual person, they will 
normally continue to be carried out and the occupying authorities are 
unlikely to have to intervene except on rare occasions. The Occupying 
Power may not in any circumstances or in any manner whatsoever 
employ protected persons to serve its own national economy, and the 
types of work mentioned may only be made compulsory when it is 
necessary to do so, as the Convention emphasizes, to meet the needs 
" of the population of the occupied country ". 

It may be mentioned, in conclusion, that the right to requisition 
the services of protected persons may be regarded as a counterpart to 
the extensive obligations which the Occupying Power assumes towards 
the population of the occupied country, particularly in connection 
with the provision of food supplies, public health and sanitation ; its 
obligations under these headings are laid down in Articles 55, 56, 59 
and following of the Convention. 

3. Second sentence - Prohibition of the compdsory employment of 
protected persons 	on  work which would oblige them to take part in 

military operations 

This injunction reproduces Article 52 of the Hague Regulations. 
I t  may also be compared with Article 40, paragraph 2, of the present 
Convention, which lays down that protected persons of enemy nation- 
ality who are in the territory of a party to the conflict may only be 
compelled to do certain types of work if that work "is not directly 
related to the conduct of military operations "-a wording drawn 
from the 1929 and 194.9 Prisoners of War Conventions. 

The prohibition in this sentence is even more general than that 
contained in Article 52 of the Hague Regulations ; for it does not only 
embrace work involving the participation of the inhabitants in 
" military operations against their own country ", but refers in a 
general way to any work " which would involve them in the obligation 

See ~ i n a lRecord, Vol. I, p. 1.21 ; Vol. 11-A, pp. 665, 776-777. 



ARTICLE 51 297 

of taking part in military operations ". The importance of the distinc- 
tion will be realised if the mind is cast back to cases when the occupy- 
ing authorities have tried to circumvent the law of war by pretending 
that they are no longer engaged in military operations against the 
home country of the persons whose services they are requisitioning. 
Although such arguments were not. accepted by the courts which had 
to come to a decision on the subject after the Second World War, it is 
nevertheless wise that the new provision should prohibit, clearly and 
without any ambiguity, all work involving protected persons in any 
form of participation in military operations, whether directed against 
the home country or not. 

The question of what work should be regarded as obliging protected 
persons to take part in military operations raises various difficulties- 
the same difficulties met with in connection with Article 42. I t  is 
quite certain, however, that the Occupying Power cannot demand 
that protected persons should revive the war industry of the occupied 
country, nor force them to produce war material. On the other hand 
it has a right to demand the services it needs for the upkeep of the 
army of occupation. Some examples of such services have been given 
above. 

One point must not be forgotten : the Fourth Convention applies 
to civilians and civilians are by definition outside the fighting. Any 
action on the part of the Occupying Power which had the effect of 
involving them, directly or indirectly1, in the fighting and so prevent- 
ing them from benefiting by special protection under the Convention 
must be regarded as unlawful. The application of this clause depends 
very largely on the good faith of the occupant, who must judge in 
each individual case, with a full sense of his responsibility in the matter, 
whether or not the work demanded is compatible with the conditions 
here laid down. 

4. Third sentence - Protected persons m a y  not be compelled to 
employ forcible means to ensure the security of the ipstallations where 

they are performing compulsory labour 

This clause applies with equal force whether the work in question 
is carried out for the benefit of the army of occupation or for that of 
the population ;and it matters little whether the attacks are made by 
regular armed forces, by resistance movements or simply by saboteurs. 
In all these cases the occupying authorities are themselves responsible 

For example, to employ them as workmen in a munitions factory, liable 
to be bombarded as a " military objective ". 



for ensuring the security of the place of work ; that is fully in accord- 
ance with their role as the guardians of public order and safety. 

The clause represents a very welcome addition to Article 28 
(danger zones) and Article 34 (the taking of hostages) with which it 
has a certain connection, as the Articles mentioned prohibit the use 
of protected persons to guard against actions for which they are not 
responsible and on which they have no influence. 

The extent to which these considerations are subject to reserva- 
tions in the particular case of the police force of the occupied territory 
will be seen later in the commentary on Article 54. 

The stipulation that protected persons may not be employed on 
work outside the occupied territory is already contained, as has been 
seen, in Article 49, paragraph 1, which contains a general prohibition 
of all "deportations ", but in view of the unhappy experiences of the last 
world war it seemed necessary to reaffirm that essential principle here. 

The Convention lays down that persons whose services are requi- 
sitioned are to be kept, as far possible, in their usual places of employ- 
ment, which will usually be where their family is living. In this 
respect the provision may be compared with Article 27, which affirms 
the principle of respect for family rights. 

This paragraph contains a series of additional conditions which 
were the subject of detailed discussion at the Geneva Conference l. 
That does not mean that working conditions must remain unchanged 
throughout the period of occupation. The Diplomatic Conference 
recognized, on the contrary, that labour laws would probably be 
modified from time to time during the occupation, and that wages 
would in particular be liable to vary if prices increased to any appreci- 
able extent ; the Conference considered that provision had been made 
for this contingency by the reference to the " legislation in force " in 
the occupied territory 2. 

These very detailed provisions, which were elaborated at the 
Diplomatic Conference at the suggestion of the International Labour 
Organisations, provide protected persons with valuable humanitarian 
and social safeguards4. 

See Final  Record o f  the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 799-800, 809. 

See ibid., Vol. 11-A, pp. 776-777, 799-800 ; Vol. 11-B, p. 416. 
See ibid., Vol. 11-A, pp. 665, 776-777 ; Vol. 111, pp. 132-133. 
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protected persons living in the territory of a Party to the conflict) and Ar- 
ticle 95, para. 3 (work of internees) of the present Convention and with Article 
51 (work of prisoners of war) of the Third Convention. 



This clause is drawn from the Stockholm Draft, which laid down in 
addition that requisitions of labour could only be of a temporary 
" nature ". 

The Diplomatic Conference felt that such a stipulation might be 
detrimental to the execution of certain types of work useful to the 
economy of the country and that it was wiser to omit it. On the other 
hand the Conference emphasized that such requisitions must not 
eventually lead to a " mobilization of workers " by stipulating that 
groups of workers must not be organized on " military or semi-
military lines ". Its object in so doing was to avoid the resurrection 
of organizations, formed during the last war, of a character quite 
incompatible with the civilian status of their members1. 

ARTICLE 52. - PROTECTION OF WORKERS 

N o  contract, agreement or regulation shall impair  the right of a n y  
worker, whether voluntary or not and wherever he m a y  be, to apply to 
the representatives of the Protecting Power in order to request the said 
Power's intervention. 

All' measures aiming at creating unemployment or at restricting the 
ofiportunities ogered to workers in a n  occapied territory, in order to 
induce them to work for the Occupying Power, are prohibited. 

As was demonstrated in the commentary on Article 30, anyone 
who is protected by the Convention is entitled to appeal to his Protect- 
ing Power. 

The Occupying Power might find it advantageous to cut.this link 
with the Protecting Power by forcing workers to renounce their rights 
in the matter. The present clause tries to meet that contingency by 
prohibiting any exception to the general principle, either in the case ' 

of protected persons who are compelled to work by the Occupying 
Power or in that of persons who have voluntarily entered the service 

See Final Record, Vol. 11-A, pp. 665, 776-777, 809. 
a For the discussions leading up to this Article, see Final Record, Vol. I ,  

p. 121 ; Vol. 11-A, pp. 665, 761 ; Vol. 11-B, p. 417. 
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of that Power. Any clause in a contract which abrogates this right or 
hinders its exercise is therefore null and void. 

It may be noted that this provision is only one case of the applica- 
tion of the principle of the inviolability of the rights accorded to 
protected persons. That principle is laid down in Article 8 and domi- 
nates the whole Convention. 

This paragraph refers in particular to certain measures, taken 
during the Second World War, which had the effect of creating 
unemployment artificially or of lessening the possibility of finding 
work ; such measures included the setting up of employment mono- 
polies, the closing down of industries, the creation of a shortage of 
raw materials necessary for production, etc. 

By forbidding recourse to such practices, Article 52 strengthens 
the fundamental principle set forth in the preceding Article, that any 
compulsory labour must be carried out inside the occupied territory. 

ARTICLE 53. - PROHIBITED DESTRUCTION 

A n y  destruction by the Occupying Power of real or personal property 
belonging individually or collectively to private persons, or to the State, 
or to other public authorities, or to social or co-operative organizations, 
i s  prohibited, except where such destruction i s  rendered absolutely ne- 
cessary by military operations. 

1. Object of the protection afforded 

The intention in the Stockholm Draft had been to cover only 
private property and to protect civilians by ensuring that the property 
in their possession as individuals and necessary for their existence 
(houses, clothing, food, tools and instruments needed in their work, 
means of transport, etc.) should be saved from destruction unne-
cessary for the pursuit of the war. Certain delegations at  the Diplo- 
matic Conference, having drawn attention to new conceptions con- 
cerning property, pointed out that the Hague Regulations, Article 23 

. See Final Record, Vol. I, p. 118 ; Vol. 11-A, pp. 719-721, 829, 856 ; 
Vol. 11-B, pp. 417-418 ; Vol. 111, p. 134. 
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(g) when referring to the destruction of " the enemy's property ", 
did not specify that the reference was to the property of enemy 
" nationals ". The Conference agreed with their view and consequently 
agreed to refer in this Article to property owned collectively or 
belonging to the State ; it must be agreed, however, that this extension 
gives the provision a character which does not altogether fit in with 
the general scope of the Convention. 

In the very wide sense in which the Article must be understood, 
the prohibition covers the destruction of all property (real or personal), 
whether it is the private property of protected persons (owned 
individually or collectively), State property, ihai oi the public author- 
ities (districts, municipalities, provinces, etc.) or of co-operative 
organizations. The extension of protection to public property and to 
goods owned collectively, reinforces the rule already laid down in the 
Hague Regulations, Articles 46 and 56 according to which private 
property and the property of municipalities and of institutions dedi- 
cated to religion, charity and education, the arts and sciences must 
be respected. 

I t  should be noted that the prohibition only refers to "destruction". 
Under international law the occupying authorities have a recognized 
right, under certain circumstances, to dispose of property within 
the occupied territory-namely the right to requisition private 
property, the right to confiscate any movable property belonging to 
the State which may be used for military operations and the right to 
administer and enjoy the use of real property belonging to the occupied 
State. 

The prohibition of destruction contained in the present Article 
may be compared with the prohibition of pillage and reprisals in 
Article 33. 

2. Scope of the provision 


In order to dissipate any misconception in regard to the scope of 
Article 53, it must be pointed out that the property referred to is not 
accorded general protection ; the Convention merely provides here 
for its protection in occupied territory. The scope of the Article is 
therefore limited to destruction resulting from action by the Occupy- 
ing Power. I t  will be remembered that Article 23 (g) of the Hague 
Regulations forbids the unnecessary destruction of enemy property ; 
since that rule is placed in the section entitled "hostilities ", it covers 
all property in the territory involved in a war ; its scope is therefore 
much wider than that of the provision under discussion, which is only 
concerned with property situated in occupied territory. 
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3. Reservation 

The prohibition of destruction of property situated in occupied 
territory is subject to an important reservation : it does not apply in 
cases " where such destruction is rendered absolutely necessary by 
military operations ". The occupying forces may therefore undertake 
the total or partial destruction of certain private or public property 
in the occupied territory when imperative military requirements so 
demand. 

Furthermore, it will be for the Occupying Power to judge the 
importance of such military requirements. I t  is therefore to be feared 
that bad faith in the application of the reservation may render the 
proposed safeguard valueless ; for unscrupulous recourse to the clause 
concerning military necessity would allow the Occupying Power to 
circumvent the prohibition set forth in the Convention. The Occupy- 
ing Power must therefore try to interpret the clause in a reasonable 
manner : whenever it is felt essential to resort to destruction, the 
occupying authorities must try to keep a sense of proportion in com- 
paring the military advantages to be gained with the damage done. 

A word should be said here about operations in which military 
considerations require recourse to a " scorched earth " policy, i.e. the 
systematic destruction of whole areas by occupying forces withdrawing 
before the enemy. Various rulings of the courts after the Second 
World War held that such tactics were in practice admissible in certain 
cases, when, carried out in exceptional circumstances purely for 
legitimate military reasons. On the other hand the same rulings 
severely condemned recourse to measures of general devastation 
whenever they were wanton, excessive or not warranted by military 
operations. Article 6 (b) of the Charter of the International Military 
Tribunal describes " the wanton destruction of cities, towns or villages 
or devastation not justified by military necessity " as a war crime. 
Moreover, Article 147 of the Fourth Convention includes among the 
" grave breac2les " liable t o  penal sanctions under Article 146, " ex-
tensive destruction . . . of property, not justified by military necessity 
and carried out unlawfully and wantonly." 

The  Occupying Power m a y  not alter the status of public oficials or 
judges in the occupied territories, or in a n y  way apply sanctions to or 

For the discussions on Article 54, see FinalRecord, Vol. 11-A, pp. 7 74-775, 
809, 829, 856; Vol. 11-B, pp. 194, 418. 
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lake a n y  measures of coercion or discrimination against them, should 
they abstain from fulfilling their functions for reasons of conscience. 

T h i s  prohibition does not prejudice the application of the second 
$aragraph of Article 51. It does not affect the right of the Occupying 
Power to remove public ogicials from their posts. 

This Article, like the preceding one, was not included in the Draft 
Convention prepared by the International Committee of the Red 
Cross. I t  was inserted in the Convention by the Diplomatic Conference 
in 1949 at the suggestion of the Belgian Delegation. 

PARAGRAPH- O F  COERCIVE MEASURES1. STATUS. PROHIBITION 

1. T h e  problem 

Public officials and judges are among the persons protected under 
Article 4 of the Convention. They therefore enjoy the same safeguards 
under the Convention as any other protected person. In view, however, 
of their special position as representatives of the national authorities 
invested with official power, the Conference felt that it was necessary 
to devote a special Article to their position. Their official status and 
their functions create a close relationship between them and the State. 

I t  might be suggested that the fact of their continuing to carry 
out their duties after the territory is occupied indicates their personal 
support of the changes which have taken place. There may arise 
questions of conscience which were not always taken into account 
in actual practice under occupation, especially during the last world 
war. In their dealings with judges and public officials, the occupa- 
tion authorities aimed at inducing them to support the Occupying 
Power's policies and to place themselves in opposition to the legal 
government to which they had sworn allegiance. 

In  the light of such experiences, the Diplomatic Conference 
decided to make the legal position of public officials and judges in 
occupied territory clearer by adopting a new Article dealing speci- 
fically with them. 

Although the Hague Regulations contain no clause dealing 
expressly with the question, it is not new. I t  was the subject of 
detailed study both at  the Brussels Conference in 1874 and at the 
first Hague Conference of 1899 when Draft Articles of a detailed 
nature were submitted l. 

None of these texts were finally embodied in the Hague Regulations, 
however, as a result of the opposition-and this point is worthy of note--of 
the same country whose delegation a t  the Diplomatic Conference fifty years 
later proposed the adoption of the Article we are now studying. 



304 ARTICLE 54 

2. Status 

The clause begins by stipulating that the Occupying Power may 
not alter the status of public officials or judges in the occupied 
territories. 

Since it contains no definition of the terms " public officials " 
and " magistrates ", the Convention must be taken to refer on that 
point to the public law of States. Although the sense given to the 
two terms in the legal terminology of different countries varies and 
they are not always exactly defined even within one and the same 
State, the term @blic oficial generally designates people in State 
or local government service, who fulfil public duties. The word 
magistrat in French is used in different senses, but it is normally 
used more especially of members of the judiciary, and that is its 
sense in the present Article, as shown by its translation into English 
as " judges ". 

The principle that the status of public officials and judges may 
not be altered is one case of the application of a general principle 
implicitly contained in the Convention-namely that the personal 
status of all protected persons must be respected1. 

The purpose of the stipulation that public officials and judges 
must be allowed to retain their pre-occupation status is to enable 
them to continue carrying out the duties of their office as in the past, 
without being the object of intimidation or unwarranted interference. 
They must be in a position of sufficient independence to act according 
to their consciences and not to run the risk of being called to account 
for disloyalty when the national authorities resume their rights after 
the occupation ceases. An important point to be noted is that occupa- 
tion does not involve a transfer of sovereignty and does not sever 
the ties of allegiance ; public officials and judges therefore continue 
to be responsible before national opinion for their actions. 

The rule prescribing respect for the status of persons holding 
public posts is particularly important in the case of judges in the 
occupied territory. I t  means that the occupation authorities, so long 
as they keep them at their posts and do not set up their own courts, 
undertake to respect the principle of the independence of judges2. 
I t  will be seen, in the commentary on the last sentence of Article 54, 
however, that the rule that the status of public officials and magis- 
trates must not be altered is subject to an important restriction. 

An explicit application of this principle is contained in Article 50, which 
forbids the Occupying Power to change the personal status of children. 

a See comments on Article 66. 
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3. Prohibition of coercive measzGres 

The second half of the paragraph lays down that the Occupying 
Power may not apply sanctions or other coercive or discriminatory 
measures to public officials or magistrates when they abstain from 
fulfilling their functions for reasons of conscience. That is one way 
of expressing the principle that every public official or judge in an 
occupied territory retains the right to hand in his resignation. 

I t  may be mentioned in this connection that public officials and 
judges act under the superintendence and control of the occupant 
to whom iegal power has passed in actuai practice and to whom they, 
like any other protected person, owe obedience. But this duty of 
obedience does not cancel out the duty of allegiance which subsists 
during the period of occupation. The occupation authorities may 
not, therefore, compel judges or public officiaIs to swear allegiance 
to them, nor demand that they should exercise their functions or 
pronounce their decisios and sentences in the name of the Occupying 
Power. There is not in general any inconsistency between the two 
ideas, provided that the Occupying Power, in exercising its authority, 
keeps strictly to the Convention and to other rules governing occupa- 
tion and that it demands nothing of public officials and judges which 
might constitute an act of treason towards their country. The posi- 
tion is still, of course, a very delicate one in practice ; for it is very 
difficult to avoid some conflict between these duties. It is for that 
reason that persons holding public posts are left free to abstain for 
reasons of conscience. In such cases the Occupying Power cannot 
hold it against them, nor apply sanctions or take any measures of 
coercion or discrimination. 

PARAGRAPH2. - RESERVATIONS 

1. General princifiles 

This paragraph begins with a clause whose object is to harmonize 
Article 54 with the second paragraph of Article 51. It has been seen 
that under that paragraph, the Occupying Power may compel pro- 
tected persons over eighteen years of age to do " work which is 
necessary either for the needs of the army of occupation, or for the 
public utility services, or for the feeding, clothing, sheltering, trans- 
portation or health of the population of the occupied country ". 

In order to avoid the officials' right to resign from conflicting 
with the Occupying Power's right of requisition, the Diplomatic 
Conference made it quite clear that the prohibition to take coercive 
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measures against public officials and judges who abstain from ful- 
filling their functions does not prevent their services being requisitioned 
for work which is to be carried out under the conditions laid down 
in Article 511. Does it imply that in this case the right of requisition 
has priority over the right of persons holding public posts to resign ? 
Can such persons be required to remain at their posts whenever the 
accomplishment of their duties is connected with the authorized 
classes of work ? 

The reservation should be considered primarily in relation to the 
ideas of " public utility services " and it relates to public officials 
belonging to the various services concerned. Mention has already been 
made in the comments on Article 51 of the importance to the population 
of maintaining public services-such as the water, gas, electricity, 
transport, health services, etc.-the function of which would be 
seriously compromised by a general withdrawal of the officials 
employed in them. I t  may be reasonably considered that the Occupy- 
ing Power would be justified in refusing the resignation of such 
officials and requisitioning their services in the same way as those 
of any protected person. 

The same would apply to services connected with the other 
categories of work mentioned in Article 51, paragraph 2, namely 
those necessary for the feeding, sheltering, clothing, transportation 
or public health of the population of the occupied country2. 

Besides officials attached to public utility services or other services 
referred to in Article 51 there is a whole series of persons holding 
public posts who also fulfil an essential role in the life of the public, 
for example, of local, district and provincial officials, of mayors, of 
officials in the registry of births, deaths and marriages, of police 
officers, prison staff and social welfare officers. Judges and other 
members of the judiciary, for their part, are the natural guardians 
and protectors of the inhabitants of the country in their relations 
with the Occupying Power and their resignation might well paralyse 
the whole administrative and judicial machinery, in which case 
protected persons would be the first to suffer. I t  is therefore generally 
agreed that it is their moral duty to remain at their posts in the 
interests of their fellow citizens ; such a requirement is all the more 
justified as the non-political nature of their duties is generally such 
as to remove any conscientious scruples they might have. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 665, 829. 

In  any case, except in countries where a large part of the economy has 
been nationalized, the persons employed in these various sectors are not public 
officials. 

, 
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2. Particular cases 

The reference to Article 51 relates not only to the list of different 
types of work, but also to the conditions andsafepards contained in 
that Article, in particular the prohibition on the use of compulsion to 
make protected persons take part in military operations. This is 
particularly important in the case oP police officers, who cannot under 
any circumstances be required to participate in measures aimed at 
opposing legitimate belligerent acts, whether committed by armed 
forces hostile to the Occupying Power, by corps of volunteers or by 
organized resistance movements. On the other hand it would certainly 
appear that the Occupying Power is entitled to require the local police 
to take part in tracing and punishing hostile acts committed under 
circumstances other than those laid down in Article 4 of the Third 
Geneva Convention. Such acts may in fact be regarded as offences 
under common law, whatever ideas may have inspired their authors, 
and the occupation authorities, being responsible for maintaining law 
and order, are within their rights in claiming the co-operation of the 
police.-

Since the application of the Convention to police officials is a 
particularly delicate matter, internal laws or regulations will probably 
be issued to define in greater detail the professional duty of such 
persons in wartime. I t  is essential that they should be able to carry 
out their duties with complete loyalty without having to fear the con- 
sequences, should the terms of the Convention be liable to be inter- 
preted later in a manner prejudicial to them. 

To this end the International Independent Friendship Federation 
of High Police Officers has prepared a draft " Declaration applying 
to Police Officers the Geneva Convention of August 12th, 1949, con-
cerning the protection of civilians in wartime "l. 

The Declaration reads as follows : 
Point I :In pursuance of art. 70, para. 1, of the above-mentioned Conven- 

tion Police officers shall not incur any administrative or judicial penalties 
a t  the instance of the Occupying Power by reason of the execution, prior to 
the occupation, or during a temporary interruption thereof, of orders of the 
government of the country, whether such penalty is imposed by legislative, 
administrative, or judicial methods, and in so far as their acts have not been 
contrary to the Human Rights as defined by the Universal Declaration. 

Point 2 : In pursuance of art. 27 of the above-mentioned Convention 
Police officers shall not be required by the Occupying Power to carry out any 
orders contrary to their constant duty to respect Human Rights as defined in 
the Universal Declaration of 10 December 1948. They may not be required 
to search for or question, arrest, hold in custody, or transport, any persons 
subjected to these measures on the grounds of race, religion, or political convic- 
tions unless the said persons express their beliefs by acts of violence not per- 
mitted under the laws of war. 
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3. Removal of oficials from their fiosts 

The last sentence of Article 54 confirms the Occupying Power's 
right to remove public officials from their posts for the duration of 
occupation. That is a right, of very long standing, which the occupa- 
tion authorities may exercise in regard to any official or judge, what- 
ever his duties, for reasons of their own. I t  is an important exception to 
the rule enjoining respect for the status of persons holding public 
posts, set forth in paragraph 1. 

The provision refers primarily to government officials and other 
political agents who are generally removed from their posts by the 
occupation authorities, if they have not resigned of their own accord. 
On the other hand the Occupying Power does not normally remove 
administrative officials, but on the contrary encourages them to con- 
tinue their duties. 

At all events the power to remove officials of any kind from their 
posts at any moment is a safeguard accorded to the Occupying Power. 
That safeguard helps to ensure the bona fide application of the present 
Article as a whole, since on the one hand it allows the occupying 
authorities to behave fairly generously, in the certainty that they have 
the power to put an end to any abuses ;on the other hand, it prevents 
public officials and judges who have been retained from using their 
authority in a manner detrimental to the Occupying Power, as they 
would otherwise be liable to be removed. 

Point 3 :In  pursuance of art. 51 of the above-mentioned Convention the 
Police may not be required to assist in the execution of orders designed to 
employ the population for military purposes, or for the promotion of military 
operations. The Police may only be required to maintain law and order for 
the protection of the rights of the civilian population as defined by laws and 
customs of war. 

Point 4 :In pursuance of art. 54, 65 and 67 of the above-mentioned Con- 
vention, Police officers discharged from their duties by the occupying Power 
shall not be liable to any compulsory service and shall enjoy the benefits and 
security bestowed upon them by regulations applicable to them. These regula- 
tions may not be altered by the Occupying Power. 

During or after the occupation, Police officers may in no case be subjected 
to penalty or compulsion by reason of the execution by them of an order of 
any authority which could in good faith be regarded as competent, especially 
if the execution of this order was a normal part of their duty." 

(Translation supplied by the Federation.) 
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ARTICLE 55. - FOOD AND MEDICAL SUPPLIES 

FOR T H E  POPULATION 


T o  the fullest extent of the means available to it, the Occupying Power 
has the duty of ensuring the food and medical supplies of the population ; 
it should, in particular, bring in the necessary foodstuffs, medical stores 
and other articles i f  the resources of the occupied territory are inadequate. 

The  Occupying Power m a y  not requisition foodstu@s, articles or 
medical supplies available in the occupied territory, except for use by 
the occz~pation forces and administration personnel, and then only if the 
requirements of the civilian population have been taken into account. 
Subject to the provisions of other international Conventions, the Occupy- 
ing Power shall make arrangements to ensure that fair value i s  paid for 
a n y  requisitioned goods. 

T h e  Protecting Power shall, at any  time, be at liberty to verify the 
state of the food and medical supplies in occupied territories, except 
where temporary restrictions are made necessary by imperative military 
~equirements. 

Article 55 is concerned exclusively with the question of food and 
medical supplies for the population of an occupied territory. The 
provisions relating to relief consignments will be discussed further on 
under Articles 59 to 62. 

Article 55 extends very considerably the responsibility of an 
Occupying Power in regard to the help to be given to the occupied 
territory. Article 43 of the Hague Regulations merely spoke of 
ensuring, as far as possible, public order and safety, while under the 
present Article the Occupying Power is placed under an obligation to 
ensure, to the fullest extent of the means available to it, the food and 
medical supplies of the population. 

During recent conflicts thousands of human beings suffered from 
starvation during the occupation of the country. Their destitution 
was made still worse by requisitioning. The absence of food and 
medical supplies and unhygienic conditions encouraged the spreading 
of epidemics. The spirit behind Article 55 represents a happy return 

For  the discussions on Article 55, see Final Record, Vol. I. pp. 121-122 ; 
Vol. II-A, pp. 666-668, 745-747, 829-830 ;Vol. II-B, p. 418 ;Vol. 111,pp. 134-136. 
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to the traditional idea of the law of war, according to which belligerents 
sought to destroy the power of the enemy State, and not individuals. 
The rule that the Occupying Power is responsible for the provision of 
supplies for the population places that Power under a definite obliga- 
tion to maintain at  a reasonable level the material conditions under 
which the population of the occupied territory lives. The inclusion of 
the phrase " to the fullest extent of the means available to it " shows, 
however, that the authors of the Convention did not wish to disregard 
the material difficulties with which the Occupying Power might be 
faced in wartime (financial and transport problems, etc.) ; but the 
Occupying Power is nevertheless under an obligation to utilize a,ll the 
means at its disposal. 

Supplies for the population are not limited to food, but include 
medical supplies and any article necessary to support life. 

The term " population " is general ; it is not confined to civilians 
but will on occasion include members of the armed forces detained in 
the occupied territory l. 

The duty of ensuring supplies is reinforced by an obligation to 
bring in the necessary articIes when the resources of the occupied 
territory are inadequate. I t  should be noted that the Convention does 
not lay down the method by which this is to be done. The occupying 
authorities retain complete freedom of action in regard to this, and are 
thus in a position to take the circumstances of the moment into 
account. 

What is essential is that the Occupying Power should, in good time 
and with the means available to it, take measures to procure the 
necessary food for the population of the occupied territory ; it does 
not matter whether it comes from its own national territory or from 
any other country-allied, neutral or even enemy. 

In the absence of special provisions relating to these imports, 
rules similar to those laid down in the case of relief supplies would 
seem to be applicable : supplies imported by the Occupying Power for 
the exclusive use of the population of an occupied territory should, for 
example, enjoy free transit, subject to the right of verification and 
regulation by the Power according such transit ;as has been seen in the 
comments on Article 23, a right of free passage must be granted, under 
certain circumstances, even to consignments intended for the civilian 
population of the enemy Power; that right is obviously even more 
more legitimate when assistance is being given to the population of an 
occupied country. 

I See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 745. 
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1. Conditions 

The occupying authorities not only have the right to requisition 
the services of the inhabitants of the occupied territory but also to 
make requisitions in kind. The decision to do so is a unilateral one 
and must be considered as being a form of expropriation, a form of 
requisitioning, which, like the requisitioning of services, was already 
recognized by Article 52 of the Hague Regulations1. 

The Hague text referred only to the needs of the army oi occupa- 
tion, but the Geneva Convention also includes those of the " adrninis-
tration personnel " ; at all events the Occupying Power's rights are 
clearly defined. It  may not requisition supplies for use by its own 
population. On the other hand it may still obtain surplus food and 
provisions by means other than requisitioning, in order to supply 
occupied areas where food and medical supplies are inadequatez. 

As a general rule, the Occupying Power must take the " require-
ments of the civilian population " into account. By this stipulation 
the Convention endorses a rule already set forth in the Hague Regula- 
tions, according to which requisitions " shall be in proportion to the 
resources of the country ". 

2. Payment 

The second sentence of the paragraph lays down that fair value is 
to be paid for any requisitioned goods. That idea was already recog- 
nized in international law. It was expressed in Article 52 of the 
Hague Regulations, but the experience of two world wars showed that 
it was necessary to reaffirm it. The reservation in regard to the " pro-
visions of other international Conventions " was adopted in order to 
avoid any danger of the provision conflicting with the Hague Regula- 
tions or any revised version which might be adopted. 

The Article in question reads as follows : " Requisitions in kind and 
services shall not be demanded from municipalities or inhabitants except for 
the needs of the army of occupation. They shall be in proportioil to the resources 
of the country, and of such a nature as not to involve the inhabitants in the 
obligation of taking part in military operations against their own country. 

"Such requisitions and services shall only be demanded on the authority 
of the commander in the locality occupied. 

"Contributions in kind shall as far as possible be paid for in cash ; if not, 
a receipt shall be given, and the payment of the amount due shall be made as 
soon as possible." 

See Final Record of the Diplomatic Cofiference of Geneva of 1949, Vol. 11-A, 
pp. 745-747, 829-830. 



I t  will be seen later that Article 57 of the Convention lays down 
special conditions in cases where civilian hospitals are requisitioned. 

I t  should be noted lastly that Article 147 desckibes the " extensive 
appropriation of property, not justified by military necessity " as a 
grave breach of the Convention. That wording covers the case of 
requisitioning on an excessive scale. 

The last paragraph refers to verification by the Protecting Power 
of the state of food and medical supplies. This check freely camed 
out by a neutral agent is a valuable safeguard for the population 
of occupied territory. The assistance given by the Protecting Powers 
is not limited to mere supervision; it can extend to the measures 
taken by the occupation authorities to ensure the food and medical 
supplies of the population ; the Protecting Powers may, for example, 
usefully lend their good offices for the importing of food and medica- 
ments, such action being in conformity with their general mission 
under Article 9 of the Convention. 

The only reservation on such activities by the Protecting Powers 
is when " temporary restrictions are made necessary by imperative 
military requirements " ; this wording shows clearly that supervision 
may only be suspended for a limited time. Restrictions are moreover 
only authorized as an exceptional measure. They may not at  any 
time be of a general or permanent nature, as that would make the 
rule in regard to verification inoperative. 

ARTICLE 56. -HYGIENE AND PUBLIC HEALTH1 

T o  the fullest extent of the means available to i t ,  the Occupying Power 
has the duty of ensuring and maintaining, with the co-operation of 
national and local authorities, the medical and hospital establishments 
and services, fiublic health and hygiene in the occupied territory, with 
particular reference to the adoption and application of the p~ophylactic 
and preventive measures necessary to combat the spread of contagious 
diseases and epidemics. Medical personnel of all categories shall be 
allowed to carry out their duties. 

For the origin of the Article, see Final Record, Vol. I,  p. 122; Vol. 11-A. 
pp. 666-668, 747-748, 830, 851-857; Vol. 11-B, pp. 194, 418-419, 421 ;Val. 111, 
pp. 135-136. 



If new hospitals are set up in occupied territory and if the competent 
organs of the occupied State are not operating there, the occufiying azlthor- 
ities shall, if necessary, grant them the recognition provided for in Article 
18. I n  similar circumstances, the occupying authorities shall also grant 
recognition to hospital personnel and transport vehicles under the 
provisions of Articles 20 and 21. 

In adopting measures of health and hygiene and in their implementa- 
t ion,  tlze Occupying Power shall take into consideration the moral and 
ethical susceptibilities of the fiopulation of the occufiied territory. 

The health conditions under which the inhabitants of occupied 
territory lived during the Second World War were often deplorable. 
Insufficient food, lack of medical supplies and the influx of refugees 
favoured the spread of epidemics, and the steps taken by certain 
belligerents to ease the plight of the inhabitants-the opening of new 
hospitals, out-patients' clinics and medical diagnosis and disinfection 
centres, the adoption of modem methods of control of epidemics, the 
supervision of hygiene and the adoption of preventive measures-were 
often only able to deal with the most urgent cases. 

The International Committee of the Red Cross recommended, on 
the basis of the experience gained during the Second World Warl, 
that as soon as hostilities ended, specific measures should be taken to 
prevent any repetition of this state of affairs. 

The reference in the Article to " the co-operation of national and 
local authorities "-a formula we have already seen in Article 50 in 
connection with children's institutions-shows clearly that there 
can be no question of making the Occupying Power alone responsible 
for the whole burden of organizing hospitals and health services and 
taking measures to control epidemics. The task is above all one for 
the competent services of the occupied country itself. I t  is possible 
that in certain cases the national authorities will be perfectly well able 
to look after the health of the population ;in such cases the Occupying 
Power will not have to intervene ; it will merely avoid hampering the 
work of the organizations responsible for the task. In most cases, 
however, tlie invading forces will be occupying a country suffering 

See RePort of the International Committee of the Red Cross on its activities 
during the Second World War. Vol. I ,  pp. 710 et sqq. 



severely from the effects of war ; hospitals and medical services will 
be disorganized, without the necessary supplies and quite unable to 
meet the needs of the population. The Occupying Power must then, 
with the co-operation of the authorities and to the fullest extent of 
the means available to it, ensure that hospital and medical services 
can work properly and continue to do so. 

The Article refers in particular to the prophylactic measures 
necessary to combat the spread of contagious diseases and epidemics. 
Such measures include, for example, supervision of public health, 
education of the general public, the distribution of medicines, the 
organization of medical examinations and disinfection, the establish- 
ment of stocks of medical supplies, the despatch of medical teams to 
areas where epidemics are raging, the isolation and accommodation in 
hospital of people suffering from communicable diseases, and the 
opening of new hospitals and medical centres. 

I t  will be remembered that Article 55 requires the Occupying 
Power to import the necessary medical supplies, such as medicaments, 
vaccines and sera, when the resources of the occupied territory are 
inadequate. I t  will also be able to exercise its right to requisition, 
and demand the co-operation not only of the national and local 
authorities but also of the population in the fight against epidemics. 
I t  has been seen that under Article 51, paragraph 2, the Occupying 
Power is entitled to order work which is necessary " for the public 
utility services" and "for the ...health of the population of the 
occupied country ". Consequently, it may, if it appears desirable, 
requisition the co-operation of any protected person within the limits set 
by that Article, should such co-operation be necessary for the efficient 
working of the health services or hospitals and medical installations. 

The last sentence of paragraph 1specifies that " medical personnel 
of all categories shall be allowed to carry out their duties ". The 
Occupying Power's duty of maintaining hospitals and medical services 
and establishments and also the public health and hygiene services 
necessarily involves measures to safeguard the activities of medical 
personnel, who must therefore be exempted from any measures (such 
as restrictions on movement, requisitioning of vehicles, supplies or 
equipment) liable to interfere with the performance of their duty. 

" Medical personnel of all categories " should be taken to mean all 
people engaged in a branch of medical work : doctors, surgeons, 
dentists, pharmacists, midwives, medical orderlies and nurses, stretcher 
bearers, ambulance drivers, etc., whether such persons aI;e or are not 
attached to a hospital. On that point the provision differs from 
Article 20 of the Convention, which refers only to hospital staff, who 
are alone authorized to wear the armlet bearing the red cross emblem. 



In order to understand this paragraph fully, reference must be 
made to Articles 18, 20 and 21 of the Convention, according to which 
civilian hospitals and their staff, and transport carrying wounded or 
sick civilians, cripples or maternity cases, are entitled to display the 
red cross emblem. As was seen, that right is subject to a certain 
number of conditions, the most important being recognition by the State. 

I t  is quite possible and even probable that it will become necessary 
to set up new hospitals in occupied temtory. Like all hospitals, 
such cstablishmcnts must be respected, protected and allowed to 
display the red cross on a white grouqd. What would happen if the 
competent body of the occupied State were no longer functioning and 
could not accord official recognition ? In such a case the Occupying 
Power would take the place of the national authorities and would 
issue the document according recognition and granting the right to 
display the red cross to new hospitals. The same thing applies to the 
issue of identity cards to the staff of new hospitals and to the question 
of responsibility for transporting wounded and sick civilians. 

The Occupying Power will confer official recognition and autho- 
rity to display the emblem only on hospitals, staff and medical trans- 
port which fulfil the conditions laid down in Articles 18, 20 and 21 of 
the Convention. The protection to which civilian hospitals are entitled 
may, in particular, be suspended if " they are used to commit, outside 
their humanitarian duties, acts harmful to the enemy " (Article 19). 

The last paragraph provides protected persons with a further 
safeguard, in that any measure of public health and hygiene the 
Occupying Power feels it should take in order to comply with the 
above stipulations must pay due regard to the habits and customs of 
the population l. 

The purpose of the provision is to ensure respect for sentiments 
and traditions, which must not be disregarded. The occupation must 
not involve the sudden introduction of new methods, if they are liable 
to cause deep disquiet among the population. The provision should 
be compared with Article 27, which requires the Party to the conflict 
to respect, in all circumstances, the religious convictions and practices 
of protected persons, and also their manners and customs. 

There does not seem to be any real distinction between " moral " suscepti-
bilities and " ethical " susceptibilities. The two terms appear to be synonymous. 
The most that could be said is that the word " moral" tends to emphasize 
the psychological aspect of the question. 
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ARTICLE 57. - REQUISITION OF HOSPITALS ' 

T h e  Occupying Power m a y  requisition civilian hospitals only tem- 
fiorarily and only in cases of urgent necessity for the care of military 
wounded and sick, and then on condition that suitable arrangements are 
made in due time for the care and treatment of the patients and for the 
lzeeds of the civilian population for hospital accommodation. 

T h e  material and stores of civilian hospitals cannot be requisitioned 
so long as they are necessary for the needs of the civilian population. 

In the Hague Regulations there are no special provisions dealing 
with the requisition of civilian hospitals : it was governed by the rules 
which applied to requisitions in general. Under Article 52, the Occu- 
pying Power was entitled to requisition private hospitals, municipal 
and State hospitals, which, like all other " institutions dedicated to 
religion, charity and education, the arts and sciences ", were placed 
on the same footing as private property. 

The new provisions have not changed that rule in any way. As 
in the past, civilian hospitals in occupied territory are liable to be 
requisitioned, whether they are privately or publicly owned. Never-
theless in view of the essential r61e they play in maintaining the stan- 
dard of health of the population, the Diplomatic Conference hedged 
about the right to requisition with a series of safeguards. 

In the first place, civilian hospitals cannot be requisitioned other- 
wise than " temporarily ", and only in cases of " urgent necessity for 
the care of military wounded and sick ". 

I t  follows that the Occupying Power will not be able to requisition 
civilian hospitais whiie its own medicai establishments can cope with 
the wounded and sick of the army of occupation, nor can it under 
any circumstances requisition a civilian hospital for non-medical 
purposes-to turn it into billets for unwounded troops for example. 
By stipulating that hospitals can be requisitioned only temporarily, 
the Convention places the occupying authorities under an obligation 
to restore the hospital to its normal use as soon as the state of necessity 
ceases to exist, that is as soon as the medical services of the occupation 
forces are able to cope with the needs of their wounded and sick. 

For the development of Article 57, see Final Record, Vol. I. p. 122 ; 
Vol. 11-A, pp. 666-668, 747-748, 830, 857 ; Vol. 11-B,pp. 419-421. 
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Furthermore the second half of the paragraph makes the requisi- 
tioning of civilian hospitals subject to suitable arrangements having 
been made " in due time " for the care and treatment of the patients 
and for the needs fo the civilian population. 

The Stockholm Draft laid down, by analogy with Article 15 of 
the First Convention of 1929 and the draft text revising it, that 
the Occupying Power could make use of civilian hospitals on condi- 
tion of having previously ensured the care of the sick and wounded 
accommodated therein l. 

On the other hand the provision here goes further than the 1929 
Convention ; for it requires the Occupying Power to make suitable 
arrangements, not only for people who are in hospitals at  the time 
they are requisitioned but also for the civilian population as a whole. 
In thus obliging the Occupying Power to take due account of possible 
demands on hospital accommodation, the Diplomatic Conference drew 
the logical inference from Article 56, which lays down that medical 
and hospital establishments and services, public health and liygiene 
in the occupied territory are to be maintained. 

PARAGRAPH2. -MATERIALAND STORES 

Here again the Diplomatic Conference modified the formula " so 
long as they are necessary for the wounded and sick " which appeared 
in the Stockholm Draft by analogy with the First 1929 Convention2; 
it substituted the expression " so long as they are necessary for the 
needs of the civilian population ", thus adopting a broader criterion 
covering not only the immediate needs of the patients admitted to 
hospital but also the possible needs of the population3. 

A proposal that requisitioning of the material and stores of civilian 
hospitals should be absolutely forbidden was rejected by the Confer- 
ence, since it was considered that a stipulation of that kind would 
have little chance of being respected ; it would moreover have been 
contrary to the spirit of the Geneva Convention, as the clause would 
have made a distinction in favour of those wounded and sick persons 
who were nationals of the occupied territory, such discrimination being 
frowned upon by the Conventions. 

In case of necessity, the Occupying Power will therefore be entitled 
to use civilian hospital reserves (chloroform, blood plasma, etc.) for 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 116 ; Commentary I ,  Art. 33, p. 275. 

a See ibid., Vol. I, p. 116. 

See ibid., Vol. 11-A, pp. 747-748, 830 ;Vol. 11-B,pp. 419-421. 




the treatment of its own wounded and sick1. When so doing, it will 
take the needs of the population into account and it will replace the 
material used as soon as possible, usually by importing medical 
supplies in accordance with Article 55. 

ARTICLE 58. - SPIRITUAL ASSISTANCE 

T h e  Occupying Power shall permit ministers of religion to give 
spiritual assistance to the members of their religious communities. 

The  Occupying. Power shall also accept consignments of books and 
articles required for religious needs and shall facilitate their distribution 
in occupied territory. 

This Article was inserted in the Convention by the Diplomatic 
Conferpce of 1949. I t  is very clearly worded and calls for little 
comment. 

In ensuring that religious assistance may continue to be given and 
that books and other articles required for religious needs may be 
distributed, i t  insists on respect being shown for religious practices. 
This is a fitting addition to the earlier provisions dealing with food, 
health and hygiene ; the spiritual needs of the population are taken 
into consideration in the same way as the material needs. 

Should the question of the nationality of ministers of religion be 
raised here ? As was seen, Article 50 lays down that the education 
and instruction of orphans are, if possible, to be entrusted to " persons 
of their own nationality ". The same arguments undoubtedly hold 
good so far as religious needs are concerned, and yet there is no 
similar clause here, the reason being that in occupied territory there 
are always enough ministers of the same nationality to meet the 
spiritual needs of persons of their religion, except in the very special 
case of the religion of minorities among the population. There would 
therefore be no justification for the Occupying Power imposing 
ministers of religion of its own nationality. I t  should be noted, 
however, that religious assistance must in no case serve as a pretext 
for political agitation against the Occupying Power. Should occasion 
arise, the Occupying Power would be entitled to take appropriate 
action, since the provision under discussion authorizes only spiritual 
assistance, and not activities which have nothing to do with religion. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 747-748; Vol. 11-B, pp. 419-421. 

T o r  the origin of the Article, see Final Record, Vol. 11-A, pp. 748, 831; 
Vol. 11-B, p. 421. 



I t  will be remembered that Article 38 (3) contains a similar provi- 
sion in favour of civilians in the territory of a Party to the conflict. 
The two clauses are merely cases of the application of the basic 
principle proclaimed in Article 27, which provides a general safeguard 
for the " religious convictions and practices " of all persons protected 
by the Convention. 

ARTICLE 59. - RELIEF : COLLECTIVE RELIEF1 

If the whole or part of the population of a n  occupied terriiory i s  
inadequately supplied, the Occupying Power shall agree to relief schemes 
on  behalf of the said population, and shall facilitate them by all the 
means at i ts  disposal. 

Such schemes, which m a y  be undertaken either by States or by im-
partial humanitarian organizations such as the International Committee 
of the Red Cross, shall consist, in particular, of the provision of consign- 
ments of foodstufls, medical supplies and clothing. 

A l l  Contracting Parties shall permit the free passage of these consign- 
ments and shall guarantee their protection. 

A Power granting free passage to consignments on  their way to 
territory occupied by a n  adverse Party to the conflict shall, however, have 
the right to search the consignments, to regulate their passage according 
to prescribed times and routes, and to be reasonably satisfied through the 
Protecting Power that these consignments are to be used for the relief of 
the needy population and are not to be used for the benefit of the Occupying 
Power. 

The wording of Articles 59 to 62 is very largely inspired by the 
large-scale relief action carried out in Greece by the International 
Committee of the Red Cross in collaboration with the Swedish Govern- 
ment and Swedish Red Cross Society from September 1942 to 
April 1945 2. 

The work done by the International Committee of the Red Cross 
during the Second World War is well known. Unlike prisoners of war 
and civilian internees, who were covered by the 1929 Prisoners of War 

For the development of Article 59, see Final  Record, Vol. I ,  pp. 121-122 ; 
Vol. 11-A, pp.

A - 666-668, 748, 831. 
a See Rapport final de l a  .Commission de gestion pour les secours e n  GrBce 

sous les auspices d u  ComitB internationale de la  Croix-Rouge, Athens, 1949. 



ARTICLE 59 

Convention, the civilian population in occupied countries did not have 
the benefit of any treaty provision authorizing assistance to them. 

There was thus no legal obligation on belligerents to accept relief 
consignments intended for the civilian population, nor to grant such 
consignments free passage through tEe blockade. 

The attempts made in 1939 were on a modest scale to begin with. 
Later the work was expanded but it was always confined to certain 
countries and unfortunately never came near to meeting the needs 
which existed. These were immense and the obstacles due to the state 
of war were almost insurmountable. The International Committee 
therefore felt that one of its most important tasks was to translate the 
result of these attempts into legal terms. Its experience in this sphere 
was the deciding factor when drawing up the present rules, which are 
intended to provide relief workers with the legal basis they lacked l. 

I t  is collective relief which is referred to here. The obligation on the 
Occupying Power to accept such relief is unconditional. In all cases 
where occupied territory is inadequately supplied the Occupying 
Power is bound to accept relief supplies destined for the population. 

The Conference added the words " whole or part of the " before 
the words " population of an occupied territory " on account of ex-
periences during the Second World War. Sanction is thus given not 
only to schemes of assistance to the population as a whole, but also 
to those which are intended either for the population in certain 
localities only, or for particular classes of the population, such as 
women and children throughout the territory. 

The Convention not only lays down that the Occupying Power must 
" agree " to relief schemes on behalf of the population, but insists that 
it must " facilitate " them by all the means at  its disposal. The 
occupation authorities must therefore co-operate wholeheartedly in 
the rapid and scrupulous execution of these schemes. For that 
purpose they have many and varied means at their disposal (transport, 
stores, facilities for distributing and supervising agencies). 

This paragraph should be compared with that granting protected 
persons who have remained or have been retained in the territory of a 
Party to the conflict, the right to " receive the individual or collective 
relief that may be sent to them " (Article 38), and to the similar 
stipulation in favour of interned protected persons (Article 108). 

Detailed information on this subject will be found in the Repovt of the 
International Cornwittee of the Red Cross o n  its activities during the Second 
World War, Vol. 111, Part IV, pp. 359-533. 



ARTICLE 59 321 

PARAGRAPH2. - FOR UNDERTAKING AQUALIFICATION RELIEF 
ACTION - NATURE OF RELIEF 

Relief schemes may be undertaken either by States or by an 
impartial humanitarian organization such as the International Com- 
mittee of the Red Cross. Only those States which are neutral-in 
particular the Protecting Power-are capable of providing the essen- 
tial guarantees of impartiality. 

The International Committee of the Red Cross or any other 
" impartial humanitarian organization " has the same right as a State 
t c  undertake relief schemes. This forn  of words, which, as has been 
seen occurs several times in the Convention (e.g. in Article 3 and lo), 
is general enough to cover any institutions or organizations capable 
of acting effectively and worthy of trust. The International Com- 
mittee is mentioned both on account of its own special qualifications 
and as an example of a humanitarian organization whose impartiality 
is assured. 

The Convention does not lay down any rule in regard to the 
donors ; the immensity of the needs will make it desirable to accept 
the co-operation of any person, organization or institution which can 
lend assistance, provided that such assistance is not used for purposes 
of political propaganda. During the Second World War innumerable 
gifts in kind and cash were made available to the Red Cross for this 
relief work, by States, governments in exile, National Red Cross 
Societies, charitable institutions, companies and private individuals. 

The paragraph mentions in particular foodstuffs, medical supplies 
and clothing ; consignments need not be restricted to these items but 
must have the character of relief supplies. Three categories of relief 
have been mentioned specifically because they are of vital importance 
and the Occupying Power would be justified in refusing to accept any 
consignments not urgently needed to feed the population. 

This paragraph, which reproduces word for word that in the 
Stockholm Draft, is the keystone of the whole system. Its importance 
will be realized if a moment's thought is given to the way in which 
consignments were interfered with during the Second World War by 
measures taken by certain belligerents with a view to striking at the 
economic power of the enemy. The economic and financial blockade 
of the European continent which was inaugurated on the declaration 
of war, the counter-blockade and the gradual extension of the meaning 
of " war contraband " until it covered almost anything, prevented 
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many relief schemes from being camed out. Other schemes could 
only be started after long delay and protracted and difficult negotia- 
tions with the authorities in charge of the blockade. The strictness 
of the regulations left no opening for any humanitarian consideration 
and almost any merchandise on its way to temtory under enemy 
control was Liable to be confiscated. 

The principle of free passage, as set forth in this clause, means 
that relief consignments for the population of an occupied territory 
must be allowed to pass through the blockade ;they cannot under any 
circumstances be declared war contraband or be seized as such by 
those enforcing the blockade. 

The obligation to authorize the free passage of relief consignments 
is accompanied by the obligation to guarantee their protection. 
I t  will not be enough merely to lift the blockade and refrain from 
attacking or confiscating the goods. More than that will be required : 
41 the States concerned must respect the consignments and protect 
them when they are exposed to danger through military operations. 

The institution of measures for verifying and regulating the 
consignments follows logically from the foregoing provisions. Since 
the free passage of relief consignments represents an important 
exception to the measures enforcing the blockade, it is only right 
that the blockade authorities should have an opportunity of assuring 
themselves that the facilities granted are used only for strictly 
humanitarian purposes. 

The State granting free passage to consignments can check them 
in order to satisfy itself that they do in fact consist of relief supplies 
and do not contain weapons, munitions, military equipment or other 
articles or supplies used for military purposes. 

Their passage is regulated according to prescribed times and 
routes in such' a way as io avoid hampering military operations and 
to conform to the maximum extent with security requirements. 
The practical arrangements for their transit will be the subject of 
special agreements between the Powers concerned. The conclusion 
of agreements of this kind is not expressly stipulated in the Article, 
but follows from Article 7 of the Convention, which invites States to 
" conclude special agreements for all matters concerning which they 
may deem it suitable to make separate provision ". 

These safeguards, which were prescribed in the interests of the 
Powers granting free passage, must in no case be misused in order to 
make the rule itself inoperative or unduly delay the forwarding of relief. 



The Power granting free passage will also have the right to be 
reasonably satisfied through the Protecting Power that the con-
signments in question are to be used for the relief of the needy 
population and not for the benefit of the Occupying Power. Bel-
ligerents will obviously be unwilling to grant the goods free passage- 
and the donors unwilling to make their contribution-unless they 
are certain that the relief supplies are distributed in the way arranged, 
and only to those persons for whom they were intended. That is a 
sine qua non  of any relief action. 

ARTICLE 60. - RESPONSIBILITIES OF THE OCCUPYING POWER 

Relief consignments shall in no way relieve the Occupying Power 
of a n y  of its responsibilities under Articles 5 , 5 6and 59. T h e  Occupying 
Power shall in n o  way whatsoever divert relief consignments from the 
$urpose for which they are intended, except in cases of urgent necessity, 
in the interests of the population of the occupied territory and with the 
consent of the Protecting Power. 

1. Continuing responsibility of the Occupying Power 

The Conference insisted that the Occupying Power would continue 
at all times to be responsible for supplying the population (Articles 
55 and 56), in order that relief operations might retain their human- 
itarian character : relief consignments are not intended to represent 
the normal source of supply of the country; they are made up of 
commodities offered for relief purposes and provide something extra 
for the classes of the population which are in greatest distress. 

2. Consignments not to be diverted 

The word " divert " must be understood in its broadest sense, 
as covering a change of destination of any kind, including requisition. 
Consequently articles sent as relief supplies cannot be requisitioned 
by the Occupying Power ; this represents an exception to Article 55, 
paragraph 2, of the Convention, which authorizes the occupation 

1 For the development of this Article, see Final Record, Vol. I ,  p. 122 ; 
Vol. 11-A, pp. 666-670, 749-751, 809, 831-832, 857 ; Vol. 11-B, pp. 153-154, 
194, 421 ; Vol. 111, pp. 135, 137. 



authorities to requisition food and medical equipment and supplies 
in occupied territory under certain circumstances. 

There is one exception to the rule, however. It was realized at 
the Diplomatic Conference that it could not be applied strictly in 
certain situations (when epidemics stopped in one town and started 
in another, or when insuperable transport difficulties prevented 
relief consignments from being sent, to the area chosen) : under such 
circumstances it is reasonable to assume that relief consignments 
might be used on behalf of other persons. 

In order to avoid any possibility of abuse, however, three cumu- 
lative conditions are laid down : the diversion of the relief consignments 
must be due to urgent necessity, it must be in the interests of the 
population of the occupied territory, and it can only take place with 
the consent of the Protecting Power. 

The Protecting Power is mentioned here to prevent the taking ' 

of such a serious step from being left to the discretion of the occupa- 
tion authorities. What is essential is that relief consignments should 
on no account be diverted for the benefit of the troops, administrative 
personnel or even the civilian population of the Occupying Power : 
they must be kept. wholly and exclusively for the population of the 
occupied territory. 

The diversion of relief consignments must remain an absolute 
exception. To invoke the reservation on a large scale would represent 
a violation of the Convention, whose authors wished to ensure that 
the intentions of the donors were followed as far as possible. 

ARTICLE 61. - DISTRIBUTION1 

T h e  distribution of the relief consignments referred to in the foregoing 
Articles shall be carried out with the co-operation and under the super- 
vision of the Protecting Power. T h i s  duty m a y  also be delegated, by  
agreement between the Occupying Power and the Protecting Power, to a 
neutral Power, to the International Committee of the Red Cross or to 
a n y  other impartial humanitarian body. 

Such consignments shall be exempt in occupied territory from all 
charges, taxes or customs duties unless these are necessary in the interests 
of the economy of the territory. T h e  Occupying Power shall facilitate 
the rapid distribution of these consignments. 

For the development of Article 61, see Final Record, Vol. I,  p. 122; 
Vol. 11-A, pp. 752, 832 ; Vol. 11-B, pp. 422-423. 



Al l  Contracting Parties shall endeavour to permit the transit and 
transport, free of charge, of such relief consignments on  their way to 
occupied territories. 

Article 61 contains the rules governing the carriage and distribu- 
tion of the relief consignments mentioned in the preceding Articles 
(Articles 59 and 60). 

Experience in this connection during the Second World War 
showed that the effectiveness of the relief given depended on the 
arrangements made for its carriage and distribution1. 

PARAGRAPH - SUPERVISION1. CO-OPERATION AND 

1. Protecting Power 

The first sentence says that the relief supplies are to be distributed 
with the co-operation and under the supervision of the Protecting 
Powers. While the Convention assigns the leading r61e to those 
Powers, it will be seen later that other neutral States may also play 
a part under certain circumstances. 

What will the duties of the Protecting Powers be ? The Convention 
merely states that they are to co-operate in the distribution of the 
relief consignments, which will take place under their supervision. 
I t  gives no details of the steps to be taken. This omission is reasonable, 
for a systematic set of regulations would hardly be appropriate in 
such a vast field. A certain number of basic principles have been laid 
down on the basis of which relief actions can be carried out with 
sufficient flexibility to meet any new contingency which may arise. 

What is most important is that the supervision should be effective ; 
without strict, efficient supervision the whole work may be jeopardized. 
The relief supplies must reach the people for whom they are intended 
and every precaution must be taken to ensure that the recipients do 
not place them on the " black market " : frequent spot checking in 
storehouses, constant surveillance of the actual distribution and 
verification of the reports drawn up by the distributing bodies are 
among the measures which will make it possible to ensure that the 
supplies are used for their correct purpose. 

The Convention does not prescribe any standard method of 
distribution. Experience has proved that the method of distribution 
will depend on a whole complex of factors (the political, economic and 
socia1 conditions in the country to which assistance is given ; the 
extent and kind of relief). During the recent wars distribution was 

See Report of the Joint Relief Comnzission of the International Red Cross, 
1941- 1946, pp. 133-139. 



carried out by the National Red Cross Societies, which received the 
consignments from abroad and then divided them among their local 
branches, while Delegates of the International Committee of the Red 
Cross gave their assistance and attended the actual distribution. 
Action by the National Red Cross Society often took place at  the 
same time as that of other charitable organizations, and a co-ordinating 
committee then ensured that the arrangements worked properly. , 

2. Delegation of the du ty  of su+ervision 

The second sentence gives the Protecting Power the option of 
delegating the duties referred to above. The agent to which they are 
delegated may be a neutral State other than the Protecting Power, 
or it may be the International Committee of the Red Cross or " any 
other impartial humanitarian body ". 

There are two reasons why the International Committee of the 
Red Cross is mentioned here by name (as in Article 59) : firstly because 
of its past action and experience in this field ; secondly because of its 
character as a neutral intermediary. 

The words " any other impartial humanitarian body " l recall 
the work done by a large number of humanitarian organizations 
during the Second World War. 

~ c eduties may only be delegated by agreement between the 
Occupying Power and the Protecting Power, not by unilateral action. 
The agreement of the two parties is an essential condition as a guaran- 
tee that the work will be done. 

To co-operate in the distribution of relief and exercise efficient 
supervision, it is necessary to have a numerous and well-instructed 
staff. The humanitarian organizations called upon to replace the 
Protecting Power must not only offer every proof of being impartial, 
but must also have available the necessary qualified staff and material 
resources. This factor is certain to carry great weight when the 
Powers reach their decision. These provisions do not duplicate those 
contained in Article 11 concerning substitutes for the Protecting 
Powers. Article 11 deals with the automatic replacement of the 
Protecting Power, whereas Article 61 only considers the delegation 
by common accord, of certain limited tasks, whose delegation will 
not in any way affect the Protecting Power's other activities under 
the Convention. Article 11 presumes the absence of a protecting 
Power, whereas Article 61, on the contrary, presumes its existence2. 

National Red Cross Societies are naturally included. 
See Final Record of the Difilomatic Conference of Geneva of 1949, Vol. 11-A, 

pp. 752 and 832. 



PARAGRAPH2. - FROMEXEMPTION CHARGES 

1. General rule 

In this clause the special and eminently humanitarian character 
of relief supplies is taken into account. I t  would be deplorable for 
people to be left without relief supplies because they were not in a 
position to pay the customs duty normally charged on imported 
articles. If such dues were paid by the donors, on the other hand, 
they would almost certainly be deducted horn the total amount of 
relief supplied. 

Consequently the Conference decided unanimously to exempt 
relief consignments in occupied territory from import and customs 
duties and also from all taxes. The extent to which there may be 
exemptions to this rule will be seen further on under 2. 

I t  does not follow that the relief supplies must be given free of 
charge to the general public : the rule according to which individual 
relief consignments cost nothing is not applied to collective consign- 
ments for fear of disorganizing the economic system of the country 
to which they are sent. The fact that the Convention exempts 
individual relief consignments from duties and charges shows once 
more that the provisions of Articles 59 and 61 apply only to relief 
stores in the strict sense of the term, that is to say articles of prime 
necessity, essential for the subsistence and health of the population. 

2. Reservation 

The rule exempting relief supplies from all charges, taxes or 
customs duties is not absolute. The Diplomatic Conference entered 
a reservation to the effect that such charges may be levied on relief 
consignments when it is in the interests of the economy of the occupied 
territory. The purpose of the Conference in so doing was to allow for 
certain relief consignments not being gifts but being sent against 
payment, under a long-term arrangement between governments l. 
Whether this provision is justified or not, it  is essential that belligerents 
should endeavour to regard it as absolutely exceptional, since to grant 
absolute exemption from all charges is really the only way of acting 
in the true spirit of relief actions and, in the great majority of cases, 
is in the real interests of the countries to which relief is sent. 

See Final Record, Vol. II-A, pp, 752 and 832 ; Vol. II-B, pp. 422-423. 



3. Distribution facilities 

The second sentence in paragraph 2 says that the Occupying 
Power is to facilitate the rapid distribution of the consignments. 
The effect of a relief scheme will depend above all on the time the 
consignments take to reach the recipients ; it  is therefore important 
for the occupation authorities to take all necessary steps to facilitate 
their despatch and distribution (cutting out red tape, making transport 
available, granting permits allowing freedom of movement, facilities 
of all kinds for the staff of the distributing and supervising bodies, etc.). 

Article 61 emphasizes, lastly, that all Contracting Parties should 
endeavour to permit the transit and transport, free of charge, of relief 
consignments on their way to occupied territory. 

The clause refers only to the financial aspect of the transit and 
transport of relief consignments, and not to the question of free 
passage (Article 59, paragraph 3). I t  does not lay an obligation on 
any State to permit the transit and transport of relief, free of charge, 
through its territory. The Conference considered that a provision of 
that nature might place an unfair burden on a small country through 
which large amounts of supplies were passing and that it might 
consequently delay the passage of those supplies. The clause inserted 
was not, therefore, made binding, but cast in the form of an urgent 
recommendation to all States whose lines of communication are used 
for relief consignments l. 

ARTICLE 62. - IXEIVIDUXL RELIEF' 

Subject to imperative reasons of security, protected persons in occupied 
territories shall be permitted to receive the individual relief consignments 
sent to them. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. II-A, 
p. 832. I t  is worthy of mention in this connection that from 1940 onwards 
Switzerland, a country of transit par excellence, permitted the transport and 
transit, free of charge, of consignments intended for the civilian population 
in occupied territory. 

For the discussions leading u p  to the adoption of Article 62, see Fina l  
Record, Vol. I, p. 122 ; Vol. II-A, pp. 752-753, 832 ; Vol. II-B, p. 423. 



Unlike the three previous Articles which refer to relief supplies for 
a group of protected persons (collective consignments), Article 62 deals 
with consignments addressed to individuals (individual consignments). 

During the Second World War this class of relief was on a much 
smaller scale than collective relief, as the occupation authorities 
discouraged the sending of parcels addressed to persons by name. 
This restrictive tendency is explained by the fact that it was harder to 
supervise the distribution and verify the use made of individual 
consignments. Apart from these practical considerations there was 
one other of a social character of some although not decisive import- 
ance :namely that collective schemes allow the articles to be distribut-
ed according to the needs of the recipients, whereas individual parcels 
are sent with no regard to the extent of the distress or to the family 
responsibilities of the recipient, who merely has the good fortune to 
have relations abroad l. 

As experience had shown that the system of individual parcels 
was favoured by the public, the Diplomatic Conference of 1949, 
feeling that it was essential to utilize all available sources of relief, 
decided unanimously to make general provision for individual relief 
consignments. 

Thus the fact that an Occupying Power agrees to the relief schemes 
referred to in Article 59 does not mean that it need not allow into its 
territory relief consignments addressed to individuals, but their 
acceptance is subject to one reservati'on : the occupation authorities 
have the right to refuse to receive individual relief consignments if 
imperative reasons of security so demand. A similar reservation in 
regard to collective relief was put forward during the preparatory 
work on Article 59, but was not adopted. The reservation was kept 
in Article 62 in order that efficient verification should not be rendered 
impossible by the arrival of huge quantities of individual parcels. 
Under such circumstances the Occupying Power could avoid importing 
articles detrimental to its security by limiting or temporarily forbid- 
ding the entry of individual relief supplies. 

It must be emphasized, however, that the Occupying Power will 
not be able to make unjustified use of this reservation. Exceptions 
can only be based on important reasons of security and can only con- 
tinue while the circumstances still exist which led to their introduction. 

Article 62 should be compared with Articles 38 (protected persons 
within the territory of a Party to the conflict) and 110 (civilian 
internees). 

See Report of the Joint Relief Commission, pp. 218-223 ; and Report of 
the International Committee of the Red Cross on its activities dwring the Second 
World War, Vol. 111, pp. 366-367. 



ARTICLE 63. - NATIONAL R E D  CROSS AND OTHER 

R E L I E F  SOCIETIES ' 


Subject to temporary. and exceptional measures imposed for urgent 
reasons of security by the Occupying Power : 
(a) recognized National Red Cross (Red Crescent, Red Lion and S u n )  

Societies shall be able to pursue their activities in accordance with 
Red Cross principles, as defined by the International Red Cross 
Conferences. Other relief societies shall be permitted to continue 
their humanitarian activities under similar conditions ; 

(b) the Occupying Power m a y  not require a n y  changes in the personnel 
or structure of these societies, which would preiudice the aforesaid 
activities. 
T h e  same principles shall apply to the activities and personnel of 

special organizations of a non-military character, which already exist 
or which m a y  be established, for the purpose of ensuring the living 
conditions of the civilian population by the maintenance of the essential 
Public utility services, by the distribution of relief and by the organization 
of rescues. 

Article 63 supplies the answer to a question about which the Red 
Cross world has long been concerned : namely, how to make arrange- 
ments for the continued existence and work of National Societies 
in occupied territories. In  1939, on the recommendation of the 
XVIth International Red Cross Conference, a special commission 
was set up to study the subject 2, but the Second World War began 
before the commission could achieve anything concrete. Numbers 
of National Red Cross Societies were subjected to arbitrary inter- 
ference by occupation authorities, who introduced changes In their 
structure, restricted them in their activities or even dissolved them. 

In 1946 the question was raised a t  Oxford at  the XIXth session 
of the Board of Governors of the League of Red Cross Societies, and 
again later a t  the preliminary Conference of National Red Cross 

' For the discussions leading up to the adoption of this Article, see Final 
Record, Vol. I ,  p. 122 ; Vol. 11-A, pp. 669-670, 744-745, 832-833 ; Vol. 11-B, 
pp. 423-424 ; Vol. 111, pp. 138-139. 

a See Report on the Work of the Preliminary Conference of National Red 
Cross Societies for the Study of the Conventions and of Various Problems relative 
to the Red Cross, pp. 115-116. 



Societies at  Geneva ;finally, in 1948, it was considered by the .XVIIth 
International Red Cross Conference a t  Stockholm l. 

The International Committee of the Red Cross wished to see 
protection accorded in the text of a Convention to the National Red 
Cross Societies in occupied territory. During the war, the Committee 
had on various occasions regretted that there were no written pro- 
visions on which it could base the representations it made each time 
measures adopted by the occupation authorities were in its opinion 
detrimental to the activities of a National Society, especially when 
leading members of the Red Cross were arrested2. 

1. Cont imat ion of humanitarian activities 

The continuation of the activities of National Societies is subject 
to two conditions : 

1. The National Society must have been duly recognized as a 
National Red Cross Society, which would imply that it had also been 
recognized by its government. 

2. The activities of the Society must be in accordance with Red 
Cross principles " as defined by the International Red Cross Con- 
ferences ". This wording covers both the Geneva Conventions (of 
1864, 1906, 1929 and 1949) and the conditions for the recognition of 
new Red Cross Societies ; it  also includes the resolutions in general 
terms adopted by the various International Red Cross Conferences 3. 

This conception of the mission of the Red Cross implies a very 
broad interpretation of the word " activities ". Whether the activities 
in question are the traditional activities of the Red Cross or some 

See Report on the Work of the Preliminary Conference of National Red 
Cross Societies for the Study of the Conventions and of Various Problems relative 
to the Red Cross, pp. 115-116 ; Handbook of the International Red Cross, Geneva, 
1953, pp. 448-450. 

See Report of the International Committee of the Red Cross on its activities 
during tlze Second World War ,  Vol. I ,  pp. 169-170. 

These resolutions have been collected together in the Handbook of the 
International Red Cross. The principle of humanity-that is the idea that any 
suffering man must be assisted and treated humanely-the notions of equality 
as between men, due proportion between the relief given and the need for it, 
military, political, religious and philosophical neutrality, and the independence, 
impartiality, universality and equality of the National Societies form the basis 
of this system of rules. The whole work of the Red Cross must be linked 
with these fundamental conceptions. See on this subject : Max HUBER: 
Principes, triches et problbmes de la Croix-Rouge duns le droit des gens, 1944 ; 
Jean S. PICTET : Red Cross Principles, 1955. 



entirely. new task, the only condition set by the Convention-and 
it is an essential one-is that they should be in accordance with the 
true Red Cross spirit. The reference to Red Cross principles gua- 
rantees that the action of Red Cross Societies will be of an essentially 
humanitarian character. So long as this is so, their activities cannot 
be interfered with by the occupation authorities. 

Mention should also be made of the property of the National 
Society in occupied territory. As has been pointed out several times, 
the Convention is above all concerned with people ; this particular 
provision, however, postulates that the occupation authorities must 
not paralyse National Societies by depriving them of the property 
and material means necessary for carrying out their task. I t  may be 
concluded from this that the property of the Societies will not be 
subject to requisition, except in case of absolute necessity and only 
as a temporary measure; in any case, such requisitioning cannot be 
allowed to interfere with the essential principle of the continuity of 
their humanitarian action l. 

Sub-paragraph (b) contains another rule, forbidding the Occupying 
Power to insist on changes in the Society's personnel or structure 
which would prejudice their humanitarian activities. 

The clause aims at  prohibiting arbitrary removal of the directors 
of a Society, the introduction of new officials or, in general, any 
measures whose object is to make the Societies conform to the policy 
of the Occupying Power, without regard to the principles governing 
Red Cross work. By forbidding such changes in the personnel and 
structure of Red Cross Societies the Convention confirms that the 
status quo should be maintained. 

National Red Cross Societies are specifically mentioned because 
of the preponderant part they play in the distribution of relief ; 
but no method of alleviating suffering must be ignored. The 
Diplomatic Conference therefore also mentioned the other relief 

Reference may be made in this connection to Article 34 of the First 
Geneva Convention of 1949 which reads : " The real and personal property 
of aid societies which are admitted to the privileges of the Convention shall 
be regarded as private property. The right of requisition recognized for belli- 
gerents by the laws and customs of war shall not be exercised except in case 
of urgent necessity, and only after the welfare of the wounded and sick has 
been ensured." 

It should be noted, however, that the provision relates only to property 
of the Societies which is used to help the wounded and sick of the armed forces, 
and not that used for other activities. See Commentary, Vol. I ,  pp. 278-279 



societies which should be permitted to carry out their humanitarian 
work in similar conditions l .  

The protection granted to Red Cross Societies and other relief 
societies in occupied territory places the directors and staff of the 
societies under an obligation to observe strict neutrality and take 
the utmost care to abstain from any political or military activities. 
Such behaviour on their part may not always be understood by public 
opinion in the occupied country, but if the Societies are to continue 
to be able to carry out their humanitarian activities in spite of the 
circumstances they must abide faithfully by this rule. 

3. Reservation 

The work of the National Societies may be suspended by " tempo-
rary and exceptional measures imposed for urgent reasons of security ". 
This reservation is made to protect the legitimate interests of the 
Occupying Power. I t  is placed at  the beginning of the Article, and 
refers in particular to the possibility of relief societies being tempted 
to take advantage of their privileges in order to promote action 
hostile to the Occupying Power under cover of some humanitarian 
activity. 

The Occupying Power may not use the reservation lightly. Its 
security must be threatened by some real danger. The nature of the 
measures it may adopt will depend upon the situation, and they will 
only continue as long as the circumstances leading to their adoption 
subsist. 

I t  must be emphasized that under no circumstances may the 
occupation authorities invoke reasons of security to justify the 
general suspension of all humanitarian activities in an occupied 
territory 2. 

The protection granted to National Red Cross Societies and other 
relief societies is also extended to special organizations " of a non- 
military character " 3, provided such organizations have shown that 
they are capable of rendering certain services necessary to the popula- 

During the Second World. War, large numbers of private societies and 
organizations rendered services of immense value by carrying out charitable 
work similar to that of the Red Cross. 

See also Article 30. 
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 

pp. 670, 753, 833. 



tion (civil defence, passive defence, civil security services, civil air 
defence, etc.). 

Such services were most useful during the Second World War ;  
they will undoubtedly be greatly expanded should another armed 
conflict break out, and their importance will be all the greater in view 
of the constantly growing destructive power of weapons. Their 
duties and those of relief societies are complementary in the taking of 
measures to mitigate the effects of bombing and in the organization of 
rescue work and also in the distribution of relief. This provision 
may be compared with Article 56, which says that the Occupying 
Power has the duty of ensuring and maintaining medical and hospital 
establishments and services " with the co-operation of national and 
local authorities ". 

The special organizations must be " of a non-military character ". 
If they were called upon to take part in resisting the enemy (com- 
mandos or parachutists, for example), they would come under the 
Third Geneva Convention (Prisoners of War), and not the Fourth ; 
and the occupying authorities would be able to dissolve them and 
arrest their members. 

ARTICLE 64. - PENAL LEGISLATION : I. GENERAL 
OBSERVATIONS 

T h e  penal laws of the occupied territory shall remain in force, with 
the exception that they m a y  be repealed or suspended by the Occupying 
Power in cases where they constitute a threat to its security or a n  obstacle 
to the application of the present Convention. Subject to the latter considera- 
t ion and to the necessity for ensuring the .  egective administration of 
justice, the tribunals of the occupied territory shall continue to function 
in respect of all offences covered by the said laws. 

The  Occupying Power may ,  however, subject the population of the 
occupied territory to provisions which are essential to enable the Occupy- 
ing Power to fulfil its obligations under the present Convention, to main- 
ta in  the orderly government of the territory, and to ensure the security of 
the Occupying Power, of the members and property of the occupying 
forces or administration, and likewise of the establishments and lines of 
communication used by them. 

l See Final Record, Vol. 11-A, p. 753 ; Vol. 11-B, pp. 423-424 ; Vol. 111, 
p. 139. 

a For the origin of the Article, see Final Record, Vol. I,  p. 122 ;Vol. 11-A, 
pp. 670-672, 771, 833 ; Vol. 11-B, p. 424. 



Article 64 expresses, in  a more precise and detailed form, the 
terms of Article 43 of the Hague Regulations, which lays down that 
the Occupying Power is to respect the laws in force in the country 
" unless absolutely prevented ". 

PARAGRAPH PENALLAWS - COURTS LAW1. -	 OF 

1. First sentence, - Penal legislation 

A. The rule. - The first sentence expresses a fundamental 
notion : that the penal legislation in force must be respected by the 
Occupying Power. This is an application of a basic principle of the 
law of occupation (Article 43 of the Hague Regulations, as quoted 
above) l. 

The idea of the continuity of the legal system applies to the whole 
of the law (civil law and penal law) in the occupied territory. The 
reason for the Diplomatic Conference making express reference only 
to respect for penal law was that it had not been sufficiently observed 
during past conflicts ; there is no reason to infer a contrario that the 
occupation authorities are not also bound to respect the civil law of 
the country, or even its constitution. 

The words " penal laws " mean all legal provisions in connection 
with the repression of offences : the penal code and rules of procedure 
proper, subsidiary penal laws, laws in the strict sense of the term, 
decrees, orders, the penal clauses of administrative regulations, penal 
clauses of financial laws, etc. 

B. Reservations.-The principle that the penal laws in force in 
the occupied territory must be maintained is subject to two reserva- 
tions. 

The first relates to the security of the Occupying Power, which 
must obviously be permitted to cancel provisions such as those 
concerning recruiting or urging the population to resist the enemy. 

The second reservation is in the interests of the population and 
makes it possible to abrogate any discriminatory measures incompati- 
ble with humane requirements. I t  refers in particular, to provisions 
which adversely affect racial or religious minorities, such provisions 
being contrary to the spirit of the Convention (Article 27), which 
forbids all adverse distinction based, in particular, on race, religion 
or political opinion. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. I I - A ,  
p. 	672. 

See ibid., pp. 670, 771 and 833. 



This means that when the penal legislation of the occupied territory 
conflicts with the provisions of the Convention, the Convention must 
prevail. 

These two exceptions are of a strictly limitative nature. The 
occupation authorities cannot abrogate or suspend the penal laws for 
any other reason-and not, in particular, merely to make it accord 
with their own legal coliceptions. 

2. Second sentence. - Courts of law 

A. The rule.-Owing to the fact that the country's courts of 
law continue to function, protected persons will be tried by their 
normal judges, and will not have to face a lack of understanding or 
prejudice on the part of people of foreign mentality, traditions or 
doctrines l. 

- The continued functioning of the courts of law also means that the 
judges must be able to arrive a t  their decisions with complete inde- 
pendence. The occupation authorities cannot therefore, subject to 
what is stated below, interfere with the administration of penal 
justice or take any action against judges who are conscientiously 
applying the law of their country. 

B. Reservations.-There are -nevertheless two cases-but only 
two-in which the Occupying Power may depart from this rule and 
intervene in the administration of justice. 

1. As has just been said, the occupation authorities have the right 
to suspend or abrogate any penal provisions contrary to the Conven- 
tion, and in the same way they can abolish courts or tribunals which 
have been instructed to apply inhumane or discriminatory laws 2. 

2. The second reservation is a consequence of " the necessity for 
ensuring the effective administration of justice ", especially to meet 
the case of the judges resigning, as Article 56 gives them the right to do 
for reasons of conscience 3. The Occupying Power, being the temporary 
holder of legal power, would then itself assume responsibility for penal 
jurisdiction. 

For this purpose it may call upon inhabitants of the occupied 
territory, or on former judges, or it may set up courts composed of 
judges of its own nationality ;but in any case the laws which must be 
applied are the penal laws in force in the territory. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 	771. 

See ibid., pp. 670, 833. 
See ibid., pp. 672, 771. 



The legislative power of the occupant as the Power responsible for 
applying the Convention and the temporary holder of authority is 
limited to the matters set out in a limitative list below. 

(a) I t  may promulgate provisions required for the application of 
the Convention in accordance with the obligations imposed on it by 
the latter in a number of spheres : child welfare, labour, food, hygiene 
and public health etc.l 

(b) I t  wll have the right to enact provisions necessary to maintain 
the " orderly government of the territory " in its capacity as the Power 
responsible for public law and order. 

( c )  It is, lastly, authorized to promulgate penal provisions for its 
own protection. This power has long been recognized by international 
law 2. The provision is sufficiently comprehensive to cover all civilian 
and military organizations which an Occupying Power normally 
maintains in occupied territory. The Convention mentions " the 
Occupying Power" itself besides referring to the members and pro- 
perty of the occupying forces or administration, so that general 
activities such as activities on behalf of enemy armed forces are 
covered. 

The Occupying Power is entitled to use establishments and lines 
of communication for its own needs ; it  is therefore entitled to take 
appropriate measures to ensure their security. 

I t  will be seen that the powers which the Occupying Power is 
recognized to have are very extensive and complex, but these varied 
measures must not under any circumstances serve as a means of 
oppressing the population. The legislative and penal jurisdiction 
exercised by the occupation authorities, as holder of public power, is 
therefore hedged about with numerous safeguards set forth in the 
following Articles. 

See Final  Record of the Di+lonaatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 672, 833. 

See ibid., Vol. 11-A, pp. 672, 833. 



ARTICLE 65. - PENAL LEGISLATION : 11. PUBLICATION. 

NON-RETROACTIVITY ' 


T h e  penal provisions enacted by the Occupying Power shall not 
come into force before they have been fiublished and brought to the 
knowledge of the inhabitants in their own language. T h e  eflect of these 
fienal provisions shall not be retroactive. 

1. Publication 

I t  may seem surprising that a whole Article of the Convention 
should be devoted to stating such an obvious principle, but the 
experience of two World Wars has shown that that principle is not 
always observed. Article 65 was adopted with a view to ensuring 
its observance in the future 2. 

The Occupying Power must not, for example, rest content with 
merely broadcasting the information, for the broadcast may only be 
heard by a portion of the population. The full text of the legislation 
must be published. The Convention does not prescribe the mode of 
publication, which may be through the medium of the local press, in 
an " Official Gazette " specially issued for the purpose, or by posting 
notices in places specially set aside and known to the public. The 
Occupying Power will sometimes resort to all three methods simul- 
taneously. The language used will, of course, be the official language 
of the country concerned, that is to say the language in which the 
laws of the State are published3. 

In  all probability most armies of occupation will begin by pro- 
mulgating the provisions of their military penal code dealing with 
offences committed against members of the armed forces or against 
military installations. That was what happened very often during 
the Second World War : as the armed forces advanced into enemy 
territory, they posted notices drawing the attention of the population 
to the measures which would be taken to punish unlawful attacks on 
military personnel and material. 

For the origin of Article 65, see Final Record, Vol. I, p. 122 ; Vol. 11-A, 
pp. 672-673, 765, 833 ; Vol. 11-B, p. 424. 

See ibid., Vol. 11-A, pp. 672-673, 833. 
In countries which have more than one official language the Occupying 

Power will follow local practice and publish the penal provisions i t  enacts, 
in either one or more than one language, according to whether the country's 
legislation was published in one or in more than one language before the 
occupation. 



If offences are committed against the occupation forces before 
such notices have been brought to the knowledge of the population 
of the occupied territory, the Occupying Power may punish them 
by having recourse to the military law of the territory which has 
been occupied. I t  may be noted, in this connection, that nearly all 
codes of military law provide some form of punishment for acts com- 
mitted against members of the armed forces or against military 
installations. 

The ciause stipulating that penal provisions cannot be made 
retroactive in their effect expresses a -fundamental principle of 
law1. Its importance is underlined in another Article of the Conven- 
tion (Article 67) according to which the Occupying Power's courts 
" shall apply only those provisions of law which were applicable 
prior to the offence." 

The non-retroactivity of penal law is absolute : in exercising penal 
jurisdiction, the Occupying Power will not be able to depart from 
established practice ; that rule provides the population of the occupied 
territory with an important safeguard against persecution. 

ARTICLE 66. - PENAL LEGISLATION : 111. COMPETENT COURTS 

In case of a breach of the penal provisions promulgated by i t  in 
virtue of the second paragraph of Article 64, the Occupying Power m a y  
hand over the accused to its pro$erly constituted, non-political military 
courts, on condition that the said courts sit i.n the occupied country. 
Courts of appeal shall preferably sit in the occupied country. 

1. General 

As has been seen, Article 64 authorizes the Occupying Power to  
subject the inhabitants of the occupied territory to whatever measures 
it considers necessary for its own security and to ensure that the 
present Convention is enforced and the territory properly administered. 

Article 66 recognizes the right of the Occupying Power to bring 
offenders before its own military courts for the purpose of punishing 
offences against such measures, which may cover a very wide range. 

See Final Record of the Diplomatic Conferelzce of Geneva of 1949, Vol. 11-A, 
pp. 672-673, 833. 



The legislative powers of the occupying forces are thus reinforced by 
judicial powers designed to make good the deficiencies of the local 
courts, should this be necessary. 

2. Conditions 

The powers referred to may only be exercised on certain conditions, 
the observance of which is imperative : 

(a) The accused may only be brought before " military courts ", 
that is before courts whose members have military status and are 
subordinate to the military authorities 1. These courts, dealing as they 
do with the offences committed by the army of occupation, will 
normally sit in occupied territory, and can therefore try cases in- 
volving other people in such territory. That is doubtless the reason 
why military courts have been prescribed, since it will be seen that 
another of the conditions on which the right to exercise jurisdiction 
depends, is that the court should sit within the occupied territory. 

(b) The military courts must be " non-political ". This clause 
forbids certain practices resorted to during the Second World War 
when the judicial machinery was sometimes used as an instrument 
of political or racial persecution. 

(c) The courts are to be " regularly constituted ". This wording 
definitely excludes all special tribunals. I t  is the ordinary military 
courts of the Occupying Power which will be competent. Such 
courts will, of course, be set up in accordance with the recognized 
principles governing the administration of justice. 

It will be seen later (Article 71 and following) that the proceedings 
in such courts are governed by a set of extremely detailed provisions, 
providing protected persons with every guarantee of respect for the 
human person. 

(d )  A last condition, already referred to above, is that the courts 
in question should " sit in occupied territory ". If they are sitting, 
for any special reason, outside the occupied territory, they must 
move into it in order to try the cases mentioned here. This obliga- 
tion is in accordance with the principle of the territoriality of 
penal jurisdiction. I t  prevents protected persons who are accused 
of an offence from being brought before a court in a country other 
than that in which the offence was committed and thus provides 
them with a safeguard of the utmost value. In the same way, the 
Convention lays down that protected persons against whom proceed- 

'See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 123 ; Vol. 11-A, pp. 765, 833. 



ings are taken are to be " detained within the occupied country" 
and, where necessary, " serve their sentence there ". 

The Occupying Power is, on the other hind, free to decide whether 
or not the competent courts of appeal are to sit in occupied territory. 
The text itself states that they should " preferably " sit in the occupied 
country ; this would be likely to provide the protected persons with 
additional safeguards. 

ARTICLE 67. - PENAL LEGISLATION: 
IV. APPLICABLE PROVISIONS 

T h e  courts shall apply only those provisions of law which were 
afifilicable prior to the oflence, and which are in accordance with general 
princi+les of law, in #articular the principle that the penalty shall be 
proportionate to the oflence. They  shall take into consideration the fact 
that the accased i s  not a national of the Occupying Power. 

Article 67 relates to the military courts before which the Occupying 
Power may bring accused persons under the terms of the preceding 
Article. 

The objet of the provision is to limit the possibility of arbitrary 
action by the Occupying Power by ensuring that penal jurispction 
is exercised on a sound basis of universally recognized legal principles. 
The rule that penal laws cannot be retroactive, which is stated here 
in general terms, had already been mentioned at the end of Article 65. 
N u l l u m  crimen, nulla poena sine lege is a traditional principle of penal 
law. There can be no offence, and consequently no penalty, if the 
act in question is not referred to in a law in force at the time it was 
committed and subject to punishment under that law. 

The Article then makes express mention of the rule that the 
penalty is to be proportionate to the offence ; this was because of 
certain abuses committed during the Second World War, when heavy 
punishments, and even the death penalty, were inflicted for minor 
offences such as listening to enemy radio programmes or coming out 
on strike. 

This clause may be regarded as a welcome addition to Article 33, 
which prohibits all measures of intimidation or terrorism, since 
penalties which were out of proportion to the offence would undoubt- 
edly constitute a form of terrorism. 

For the origin of Article 67, see Final Record, Vol. I, p. 123 ; Vol. 11-A, 
pp. 673, 765, 810, 833, 858 ; Vol. 11-B, pp. 195, 424; Vol. 111, p. 140. 



' The " general principles of law ",which are not set out individually 
here but are referred to as a whole, include the rule concerning the 
personal nature of punishments, under which nobody may be punished 
for an offence-committed by someone else. This rule is also laid down 
in Article 33 mentioned above. 

After mentioning these principles, the Convention makes an 
additional stipulation upon which it is desirable to dwell : before 
sentencing a protected person to any penalty the courts of the 
Occupying Power must take into consideration the fact that the 
accused is not its national and consequently does not owe it allegiance. 
An act which would be odious treachery if carried out by a national 
of the Occupying Power, in view of the offender's duties of allegiance 
to the State to which he belongs, is of an entirely different nature when 
it is committed by a person who is not a national of that Power. 
Not only can the perpetrator of the act no longer be regarded as a 
&itor, but, on the contrary, the patriotic sentiments which animate 
him and may have caused him to act in a manner detrimental to the 
enemies of his country, deserve consideration. His honourable 
motives must be taken into account when deciding on the penalty 
for an act which the laws of war authorize the Occupying Power to 
punish. 

The same idea will be met with again in connection with Articles 
68 and 118 ; it also occurs in the corresponding Articles of the Third 
(Prisoners of War) Convention1. 

ARTICLE 68. - PENAL LEGISLATION : V. PENALTIES. 

DEATH PENALTY 


Protected persons who commit a n  ooence which i s  solely intended 
to harm the Occupying Power, but which does not constitate a n  attemfii 
on  the life or l imb of members of the occupying forces or administration, 
nor a grave collective danger, nor seriously damage the property of the 
occupying forces or administration or the installations used by them, 
shall be liable to internment or simple imprisonment, provided the 
duration of such internment or imprisonment i s  proportionate to the 
offence committed. Furthermore, internment or imprisonment shall, 
for such oflences, be the only measure adopted for defiriving protected 

See Third Convention, Articles 87, para. 2, and 100, para. 3. 
a For the discussions leading to  the adoption 'of this Article, see Final 

Record, Vol. I, p. 123 ;Vol. 11-A, pp. 673, 765-768, 788, 810, 833, 858 ;Vol. 11-B, 
pp. 195, 424 ; Vol. 111, pp. 140-141. 



persons of liberty. T h e  courts povided for under Article 66 of the 
present Convention m a y  at their discretion convert a sentence of im-
prisonment to one of internment for the same period. 

T h e  penal provisions Promulgated by the Occupying Power in 
accordance with Articles 64 and 65 m a y  impose the death penalty on  a 
protected person only in cases where the person i s  guilty of espionage, 
of serious acts of sabotage against the military installations of the 
Occupying Power or of intentional o@ences which have caused the death 
of one or more persons, provided that such offences were punishable 
by death under the law of the occupied territory in force before the occupa- 
t ion began. 

The  death penalty m a y  not be pronounced on  a protected person 
unless the attention of the court has been particularly called to the fact 
that since the accused i s  not a national of the Occupying Power, he i s  
not bound to i t  by any  duty of allegiance. 

I n  any  case, the death penalty m a y  not be pronounced on  a 9rotected 
person, who was under eighteen years of age at the t ime of the offence. 

PARAGRAPH1. - PENALTIES LOSSINVOLVING OF LIBERTY 

1, Offences 

Paragraph 1 deals with offences the consequences of which are 
not serious for the Occupying Power. Such offences are only punishable 
by " simple " imprisonment or internment, while those which have 
serious consequences for the Occupying Power may be punished by 
penalties of much greater severity, even the death penalty, subject to 
the conditions laid down in the three following paragraphs. 

The minor offences must have been " solely " intended to harm 
the Occupying Power. The inclusion of the word " solely " excludes 
acts which harm the Occupying Power indirectly1. 

2. Sanctions 

Internment is a preventive administrative measure and cannot 
be considered a penal sanction. I t  is nevertheless mentioned here 
under the same head as simple imprisonment, because the authors 
of the Convention wished to make it possible for the military courts 
of the Occupying Power to give persons guilty of minor offences the 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 765-768. 



benefit of the conditions of internment provided for in Articles 79 et  
sqq. The provision was a humane one and was intended to draw a 
distinction between such offenders and common criminals. 

As several delegations at the Geneva Conference pointed out, 
" simple " imprisonment was intended to mean imprisonment " of 
the least severe kind ". I t  will be seen, incidentally, in the comments 
on Article 76, that protected persons must always " if possible, be 
separated from other detainees ", that is from common criminals. 
The application of the paragraph under discussion provides a special 
opportunity for carrying out this recommendation. 

I t  should be noted that internment and imprisonment are only 
mentioned as maximum penalties, and less severe penalties still, 
such as placing under arrest or fines, may be applied in the case of 
persons accused of minor offences. 

1. Offences 

In the Commentary on Article 5, it was noted that the Convention 
does not define the meaning of " espionage " 2 or " sabotage ". I t  
is only " serious " acts of sabotage that are referred to here. This 
qualification was added by the Diplomatic Conference in view of the 
tendency of belligerents to interpret " sabotage " in a very broad 
sense. The destruction of an air base, or of a line of communication 
of strategic importance, is a serious act of sabotage ;on the other hand 
individual acts such as stoppage of work or refusing to obey orders 
when carrying out some imposed task cannot be punished by the 
Occupying Power as acts of sabotage, in spite of the damage they 
may cause it. 

In view of the difficulty of defining, a prior;, acts which may 
be described as serious acts of sabotage, it will be for the courts to 
make a decision in each individual case, objectively weighing all the 
circumstances. 

The words "intentional offences which have caused the death 
of one or more persons " provide a clear indication of the difference 
between the serious offences under consideration and the offences 
referred to in paragraph 1, whose characteristic feature is, in fact, 
that they do not involve anyone's death. 

See Final Record of the Democratic Conference of Geneva of 1949, Vol. 11-A, 
pp. 765-768. 

For a definition of espionage, see p. 57. 



2. Reservation in regard to local legislation 

Use of the death penalty, which may only be imposed for three 
types of offence, espionage, serious sabotage, and intentional homi- 
cide, is subject to a condition : namely, that the death penalty was 
provided for similar cases under the law in force before the occupation 
began. 

I t  was this clause, introduced by the XVIIth International Red 
Cross Conference, which caused the greatest conflict of opinion a t  
the Diplomatic Conference in 1949 when the law of occupation was 
under discussion. 

Those who opposed the reservation argued that it would create 
an inequality of treatment between the populations of different 
occupied territories, according to whether capital punishment already 
existed in a territory or not. They claimed that it would in any case 
be possible for the defeated side to promulgate a law or decree 
abolishing the death penalty at the last moment before their territory 
was occupied, thus depriving the Occupying Power of a most effective 
means of repression at a time when reprisals against individuals and 
the taking of hostages were forbidden. Those in favour of this most 
important safeguard, however, reminded the Conference of the crimes 
perpetrated under the cover of penal jurisdiction in certain occupied 
countries during the Second World War. They dwelt on the fact 
that patriotic agitation was ethically correct and that patriots guilty 
of offences which were punishable by death must not be hastily and 
irrevocably condemned. In their opinion this reservation in regard 
to national legislation would represent a valuable victory for the 
forces of humanity. 

The clause in question was finally adopted after every aspect of 
the question had been discussed in detail and at great length ; but 
when the Conventions were signed several delegations made express 
reservations in regard to this point l. 

The Convention does not indicate the penalties which may be 
inflicted on persons guilty of serious offences for which the law of the 
country does not provide for the death penalty ; the courts will be 
completely free to decide the matter, having at their disposal the 

One was the delegation of the United States, which signed the following 
reservation : " The United States reserve the right to impose the death penalty 
in accordance with the provisions of Article 68, paragraph 2, without regard 
to whether the offences referred to therein are punishable by death under the 
law of the occupied territory a t  the time the occupation begins." 

Similar reservations were made by the United Kingdom, Canada, New 
Zealand and the Netherlands. (See Final Record, Vol. I, pp. 346, 349, 352-353.) 



penalties recognized by the legislation in force (long terms of im-
prisonment, solitary confinement, penal servitude) l. 

It should be pointed out that the words " law of the occupied 
territory in force before the occupation began " should be taken 
to mean the positive penal law of that territory as it existed at the 
time the occupation began, within the meaning of Articles 2 and 
6 of the Convention. The expression includes wartime law, both when 
such provisions enter into force automatically on the outbreak of 
war and when special legislation has been promulgated by the govern- 
ment of the occupied territory. As is known, military penal codes 
sometimes contain Articles which are applicable only in wartime, or 
prescribe penalties of greater severity for certain offences when they 
are committed in wartime. 

This clause may be compared with the provision in Article 67 which 
lays down that the courts of the occupying authorities are to " take 
into consideration the fact that the accused is not a national of the 
Occupying Power ". Consideration must, in fact, be given to the 
particular position in which the protected person finds himself. He 
is not a national of the Occupying Power, but on the contrary the 
inhabitant of a country which is suffering as a result of its invasion 
and occupation by its enemies. The judge should take these extenuat- 
ing circumstances into account and reduce the penalty accordingly. 

The words " duty of allegiance " constitute an acknowledgment 
of the fundamental principle according to which the occupation 
does not sever the bond existing between the inhabitants and the 
conquered State. Protected persons must nevertheless obey legitimate 
orders issued by the Occupying Power 2. 

This provision is also to  be found in Articles 87 and 100of the Third 
Convention and in Article 118 of the present Convention. 

This clause originated in a proposal made at the XVIIth Inter- 
national Red Cross Conference by the International Union for Child 

Deportation cannot be inflicted, however, since Article 76 lays down that 
protected persons must serve their sentence in occupied territory. 

See Final Record of the Di+lomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 673-674. 



Welfare1. I t  makes eighteen years the absolute age limit below which 
the death penalty may not be inflicted, even if all the other conditions 
which make that penalty applicable are present. 

The clause corresponds to similar provisions in the penal codes 
of many countries, and is based on the idea that a person who has not 
reached the age of eighteen years is not fully capable of sound judg- 
ment, does not always realize the significance of his actions and often 
acts under the influence of others, if not under constraint. 

ARTICLE 69. - PENAL LEGISLATION: VI. DEDUCTION FROM 

SENTENCE O F  PERIOD SPENT UNDER ARREST 


In all cases the duration of the period during which a protected 
person accused of a n  ogence i s  under arrest awaiting trial or punishment 
shall be deducted from a n y  period of imprisonment awarded. 

This provision, which supplements the preceding Article, did 
not appear in the Stockholm Draft ; it was introduced by the Diplo- 
matic Conference. I t  gives expression in terms of the law of occupation 
to a rule which is generally recognized in penal codes. I t  is of particular 
significance in occupied territory where the preliminary investigation 
in penal proceedings must often be carried out under difficult circum- 
stances, which may involve delays and consequently extend the 
period spent under arrest. 

The phrase " under arrest awaiting trial or punishment " must 
be taken to mean confinement before the preliminary investigation 
is concluded as well as confinement after its conclusion, before 
sentence is pronounced. 

The words " in all cases " at the beginning of the Article show 
clearly that the Diplomatic Conference intended the deduction from 
the sentence of periods spent under arrest to be an absolute and 
binding rule, admitting of no exception, whatever the behaviour of 
the protected person under arrest may have been. If the prison 
sentence awarded is less than the period spent under arrest, the person 
sentenced must be released immediately. If the accused person is 
only fined, the judge, in imposing the fine, will be able to take due 
account of the period spent under arrest. 

Certain countries where the option of deducting the period spent 
under arrest does not exist will have to adapt the law of their country 

See Summary of the debates of the Sub-Commissions of the Legal Com-
mission, p. 79. 



to meet this point. This has already been done by Switzerland, 
which has included in its federal law on penal procedure a general 
reservation covering all provisions of the Geneva Conventions which 
did not conform to that law (Article 214). 

ARTICLE 70. - PENAL LEGISLATION: VII. OFFENCES 

COMMITTED BEFORE OCCUPATION 


Protected persons shall not be arrested, prosecuted or convicted by 
the Occupying Power for acts committed or for opinions expressed 
before the occupation, or during a temporary interruption thereof, wi th  
the exception of breaches of the laws and customs of war. 

Nationals of the Occupying Power who, before the outbreak of 
hostilities, have sought refuge in the territory of the occupied State, shall 
not be arrested, prosecuted, convicted or deported from the occupied, 
territory, except for the oflences committed after the outbreak of hostilities, 
or for oflences under common law committed before the outbreak of 
hostilities which, according to the law of the occupied State, would have 

- justified extradition in time of peace. 

PARAGRAPH1. - ACTSCOMMITTED BY PROTECTED 


PERSONS BEFORE OCCUPATION 


1. The  firinciple 

The government experts who met in 1947 under the auspices of 
the International Committee of the Red Cross had already condemned 
.certain punitive measures taken by an Occupying Power in respect 
of events which had occurred before the occupation or acts committed 
during a temporary interruption of the occupation2. The inhabitants 
of the occupied country had been punished for having helped their 
own country's troops or those of its allies, for having belonged to a 
political party banned by the occupying authorities and for having 
expressed in the Press or in broadcasts political opinions which 
conflicted with the occupant's views. The clause under discussion was 

For the background of this Article, see Final Record, Vol. I ,  p. 123 ; 
Vol. 11-A, pp. 674, 768, 834 ; Vol. 11-B, pp. 433, 479 ; Vol. 111, p. 142. 

a See Commission of Government Experts for the Study of Conventions for the 
Protection of War  Victims, Preliminary Documents submitted by the International 
Committee of the Red Cross, Geneva, 1947, Vol. 111, Condition and Protection 
of Civilians i n  Time of War,  p. 19. 



adopted in order to avoid such measures being taken in the future. 
I t  covers not only the action of private individuals, but also legal 
action taken by a magistrate or official of the occupied territory 
in carrying out his public duties. The rule limiting the jurisdiction 
of the Occupying Power to the period during which it is in actual 
occupation of the territory is based on the fact that occupation is in 
principle of a temporary nature l. 

The Occupying Power is therefore legally entitled to exercise 
penal jurisdiction in the occupied country in respect of acts which 
occur during occupation, and in respect of such acts only. 

2. Exception 

There is one very important exception to this rule : when a 
protected person is guilty of breaches of the laws and customs of war, 
the occupying authorities are entitled (and it is even, as will be 
seen, their duty) to arrest and prosecute him, irrespective of the date of 
the offence. This is the only case in which the Convention authorizes 
the Occupying Power to prosecute and punish a protected person for 
acts committed before the territory was occupied, or during a tempo- 
rary interruption of the occupation. 

The expression " laws and customs of war" covers the whole 
of the rules relating to the conduct of hostilities and to the treatment 
of war victims, particularly under the Geneva Conventions, the Hague 
Regulations, and unwritten international law. 

The following example will serve to illustrate the difference 
between offences in respect of which the Occupying Power may take 
proceedings and those for which it may not do so. The occupation 
authorities cannot bring penal proceedings against an official of the >' 

occupied country who before the occupation began had ordered the 
internment of enemy civilians residing in the territory provided 
that he has observed the rules laid down in the Convention when 
interning those concerned. On the other hand, if the official in question 
had given orders-also before the occupation of the territory-for 
enemy civilians (or prisoners of war) to be exterminated or ill treated, 
the occupying authorities could prosecute and convict him ; for he 
would then have acted in violation of the laws and customs of war. 

Repression in such cases is based on the principle that penal 
legislation relating to war crimes is of universal application. Whereas 

* See p. 273. 
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 

pp. 674, 768-769. 



an ordinary criminal breaks only the law of the country, a war 
criminal breaks an international law or custom. The punishment of 
such crimes is therefore as much the duty of a State which becomes 
the Occupying Power as of the offender's own home country. The 
universal character of the law implies universal jurisdiction. I t  
is, incidentally, by virtue of this essential principle that every Party 
to the Geneva Conventions of 1949 is under an obligation to " enact 
any legislation necessary to provide effective penal sanctions for 
persons committing, or ordering to be committed,. . . grave breaches 
of the present Convention ", to " search for persons alleged to have 
committed, or to have ordered to be committed, such grave breaches " 
and to bring such persons, " regardless of their nationality ", before 
its own courts (Article 146). 

\ 

1. Object of protection 

The second paragraph relates to " nationals of the Occupying 
Power who, before the outbreak of hostilities, have sought refuge 
in the territory of the occupied State". 

The clause is absolutely exceptional in character ; for Part 111, 
like the whole Convention, except for Part 11, is concerned only 
with non-nationals of the Occupying Power. 

The paragraph refers to persons who fled from their home country 
before the outbreak of hostilities and found asylum in the occupied 
country ; they rank as refugees, which distinguishes them from other 
subjects of the Occupying Power who are in occupied territory and 
to whom this clause does not apply. 

The clause should be compared with Article 44, which also deals 
with the position of refugees. The two texts are complementary: 
Article 44 deais with the refugees' reiations with the authorities of 
the country which receives them ; Article 70 governs their position 
vis-A-vis their own country of origin when it becomes the Occupying 
Power. 

The commentary on Article 44 showed the meaning attached to 
the word " refugee " in the Convention. Refugees are people who 
have left their home country to seek refuge on alien soil as a result 
of political events or under the threat of persecution. They are thus 
in actual fact without the protection normally afforded by the State 
to which they belonged, but are not yet entitled to the legal pro- 
tection of the State which has given them refuge. 



2. Treatment 

The safeguard provided for refugees who are nationals of the 
Occupying Power is a clause prohibiting that Power from arresting, 
prosecuting, convicting or deporting them from the occupied territory. 
I t  is derived from the idea that the right to asylum enjoyed by them 
before the occupation began must continue to be respected by their 
home country, when it takes over control as Occupying Power in the 
territory of the country of asylum. 

If the suffering of innumerable refugees in foreign lands who were 
subjected to acts of vengeance and persecution by the occupying 
authorities when those lands were invaded is called to mind, it is 
easy to understand the importance of giving refugees the status of 
protected persons. 

There are two exceptions to the rule prohibiting the Occupying 
Power from arresting, prosecuting, convicting or deporting those 
of its nationals who rank as refugees. 

(a) I t  does not apply to refugees who have committed offences 
" after the outbreak of hostilities ". In making this reservation the 
plenipotentiaries of 1949 wished to make allowance for the possibility 
of nationals of a belligerent, who had taken refuge abroad, having 
been guilty in wartime of action prejudicial to their home country 
(propaganda broadcasts, attacks in articles of the press, etc.). If 
such acts have been committed before the outbreak of hostilities, 
those responsible for them cannot be prosecuted by the occupation 
authorities. They are then guilty only of political agitation. Once 
war has broken out, however, such agitation becomes treason and the 
higher interests of the State take precedence over the protection of 
the individual. 

(b) The second exception concerns nationals of the Occupying 
Power who have committed ordinary criminal offences before the 
outbreak of hostilities and have taken refuge in the occupied territory 
in order to avoid the consequences of their action. 

This reservation will be readily understood. Its object is to draw 
a clear distinction between two classes of persons: on the one hand, 
refugees, who are rightly entitled, as such, to humanitarian safeguards, 
and, on the other hand, common criminals who have no right at  all 
to such protection. When criminals again fall into the hands of their 
State of origin, as a result of the occupation of the territory in which 
they are living, they must answer for their actions ; the occupying 
authorities may therefore arrest them, take them back to their home 
country and bring them before its courts, provided always that the 



law of the occupied State would have justified their extradition in 
time of peace. I t  is thus the legislation of the occupied State, and 
not that of the Occupying Power, which serves as a criterion for the 
definition of " offences under common law ". 

Municipal law usually authorizes extradition for ordinary criminal 
offences only, as distinct from offences of political, religious or military 
character, for which extradition is nearly always refused ; refugeees 
accused of offences which fall into the latter category can under no 
circumstances be arrested, prosecuted or deported by the occupation 
authorities ; they are completely covered by the immunity accorded. 

The problem-often a difficult one-of " connected offences " or 
" combined offences ", that is offences which exhibit features of a 
political offence and at the same time those of an offence against 
ordinary law, must also be settled by reference to the law of the 
occupied State. 
. The reference to " the law of the occupied State" provides a 

further important safeguard : the occupation authorities will not be 
able to arrest and deport refugees in an arbitrary fashion, but only 
if they can produce proof that the charges against them are sufficient 
to warrant such action. Most domestic legislation and international 
treaties dealing with extradition contain a clause stating that the 
State applying for extradition must show a firima facie case ; that 
is a normal judicial safeguard. I t  follows that an Occupying Power 
cannot take refugees into custody and send them back to its territory 
by merely alleging that they are guilty of ordinary criminal offences 
committed before the outbreak of hostilities ; it must furnish adequate 
proofs in support of its allegations. 

The express reference in the Article to the extradition laws which 
applied in fieacetime is designed to meet the case of an Occupying 
Power which is tempted to apply pressure to the authorities of the 
occupied territory to persuade them to modify the provisions of their 
national legislation. 

ARTICLE 71. - PENAL PROCEDURE: ,I.GENERAL OBSERVATIONS 

N o  sentence shall be pronounced by the competent courts of the 
Occufiying Power except after a regular trial. 

Accused persons who aye prosecuted by the Occupying Power shall 
be promptly informed, in writing, in a language which they understand, 

For the background to this Article, see Final Record, Vol. I,  p. 123 ; 
VO]. II-A, pp. 674, 769, 834 ; Vol. II-B, pp. 150, 155, 438. Vol. 111, p. 143. 



of the particulars of the charges preferred against them, and shall be 
brought to trial as rapidly as possible. T h e  Protecting Power shall be 
informed of all proceedings instituted by the Occupying Power against 
protected persons in respect of charges involving the death penalty or 
imprisonment for two years or more; it shall be enabled, at a n y  time, to 
obtain information regarding the state of such proceedings. Furthermore, 
the Protecting Power shall be entitled, on  request, to be furnished with all 
particulars of these and of any  other proceedings instituted by the 
Occupying Power against protected persons. 

T h e  notification to the Protecting Power, as povided for in the 
second paragraph above, shall be sent zmmedzately, and shall in a n y  case 
reach the Protecting Power three weeks before the date of the first hearing. 
Unless, at the opening of the trial, evidence i s  submitted that the provi- 
sions of this Article are fully complied with, the trial shall not proceed. 
T h e  notification shall include the following $articulars : 

(a) description of the accused ; 
(b)place of residence or detention ; 
(c) specification of the charge or charges (wi th  mention of the penal 

provisions under which i t  i s  brought} ; 
(d) designation of the court which will hear the case ; 
(e) place and date of the first hearing. 

The penal procedure laid down (Articles 71 to 78) is based on the 
same principles as in the Prisoners of War Convention ; the safeguards 
provided apply to persons interned not only in occupied territory, 
but also, by analogy, in the territory of any Party to the conflict 
(Article 126). 

The inclusion in the Convention of the express rule that no 
sentence may be pronounced by the competent courts of the Occupying 
Power except after " a regular trial " introduces into the law of war 
a fundamental notion of justice as it is understood in all civilized 
countries l. 

The safeguards provided in the Articles dealing with penal legisla- 
tion, which we have just discussed, and those prescribed elsewhere, 
particularly in Article 32, which prohibits torture and all other forms 
of brutality, obviously represent conditions which must be fulfilled 
if a trial is to be regular ; but there are other rules relating to penal 
procedure which are not expressly laid down in the Convention, but 

See, in particular, the Universal Declaration of Human Rights, Paris, 
10 December 1948, and the Convention for the Defence of Human Rights 
and Fundamental Freedoms, Rome, 4 November 1950. 



must nevertheless be respected as they follow logically from its 
provisions. One is the principle that any accused person is presumed 
to be innocent until he is proved guilty. This essential rule remains 
fully valid in occupied territory. 

The idea of a regular trial is so important that it also finds 
expression, as has been seen, in Article 3, which prohibits at  all times 
and in all cases whatsoever " the passing of sentences and the carrying 
out of executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial guarantees 
which are recognized as indispensable by civilized peoples ", and in 
Article 147, where the fact of wilfully depriving a protected person 
of " the rights of fair and regular trial prescribed in the present 
Convention " is included among the grave breaches listed in that 
Article which call for the severest penalties. 

The safeguard is absolutely general. I t  applies to all accused 
persons, even those who are charged with having contravened the 
Geneva Conventions themselves1. 

PARAGRAPH2. - BYCHARGE. INTERVENTION THE 

PROTECTINGPOWER 

1. First sentence :Charge and 9reliminary investigation 

The nature and grounds for the charge must be notified to the 
accused without delay ; the protected person accused must know 
the reasons for his arrest in time to prepare his defence. The notifica- 
tion must give full particulars in a language the person concerned can 
understand and in writing, in order to avoid the possibility of changes 
being made in the charge preferred. 

The accused is to be brought to trial as rapidly as possible. This 
provision is of the utmost importance in time of occupation when 
delays in the preliminary investigation may tend to prolong the period 
spent under arrest awaiting trial. 

2. Second and third sentences : Intervention by the Protecting Power 

The competent judicial authority of the Occupying Power is 
bound to inform the Protecting Power whenever the charges may 
involve the death penalty or imprisonment for two years or more. 
The occupation authorities must make the notification automatically, 
without being asked to do so by the Protecting Power. 

-

See commentary on Article 146, para. 4. 



The Protecting Power may follow the case and also " any other 
proceedings " instituted by the Occupying Power against protected 
persons. 

" Any other proceedings " means cases of a less serious nature, 
involving less severe penalties, which the Occupying Power is not 
required to notify proprio motu to the Protecting Power. In such 
cases, however, the Protecting Power has the right to request 
particulars, but they are not furnished to it except at its express 
request. 

PARAGRAPH3. - TO PROTECTINGNOTIFICATION THE POWER 

The third paragraph lays down a series of rdes relating to the 
transmission and contents of the notifications which the occupying 
authorities have to send to the Protecting Power. I t  reproduces, 
mutatis mutandis, the provisions of Article 104 of the Third Con- 
vention. 

In providing a minimum time limit of three weeks before the first 
hearing, the Conference wished to make sure that the Protecting 
Power would have time to study the case and to arrange to be repre- 
sented at the court hearing, which it is entitled to attend under 
Article 74. 

At the opening of the trial evidence must be produced to prove 
that the provisions of this Article have been complied with and in 
particular that formal notification has been made within the required 
time limit to the Protecting Power. If this has not been done, the 
hearing is to be adjourned. The particulars given in the notification 
to the Protecting Power must include exact details of the place of 
residence or detention of the accused. This last item is particularly 
useful, as under Article 76 the persons detained are entitled " to be 
visited by delegates of the Protecting Power and of the International 
Committee of the Red Cross ". 

The fact that the list of particulars which are to be given in the 
notification to the Protecting Power is not limitative in character is 
clearly shown by the use of the words " shall include ". The Occupying 
Power is therefore free to add further particulars in order to make 
easier the task of the representatives of the Protecting Power. 

By making a third Power responsible for supervising the scrupulous 
observance of the jurisdictional safeguards laid down by the Con- 
vention, the text provides protected persons with a valuable pro- 
tection, which may well prevent a repetition of the abuses made 
possible during the Second World War through the anonymous 
character of the repressive measures in certain occupied territories. 



ARTICLE 72. - PENAL PROCEDURE: 11. RIGHT OF DEFENCE ' 

Accused persons shall have the right to present evidence necessary to 
their defence and may ,  in ~ar t i cu lar ,  call witnesses. They  shall have 
the right to be assisted by a qualified advocate or counsel of their own 
choice, who shall be able to visit them freely and shall enjoy the necessary 
facilities for preparing the defence. 

Failing a choice by the accused, the Protecting Power m a y  provide 
h i m  with a n  advocate or counsel. W h e n  a n  accused person has to meet 
a serious charge and the Protecting Power i s  not functioning, the Occu- 
$ying Power, subject to the consent of the accused, shall provide a n  ad- 
vocate or co~nse l .  
- Accused persons shall, unless they freely waive such assistance, 
be aided by a n  interpreter, both during preliminary investigation and 
during the hearing in court. They  shall have at a n y  time the right to 
object to the interpreter and to ask for his replacement. 

The rules laid down in this Article are based closely on the pro- 
visions of Article 105 of the Third Convention. 

The calling and examination of witnesses is one of the main means 
of defence. The wording of the Article indicates clearly that the 
accused may use all other methods of proof such as the production 
of documents or other written evidence. In addition to this right, 
he has the not less important one of being assisted by a "qualified" 
advocate or counsel of his own choice. 

With regard to the relationship between the accused and his 
advocate or counsel, the words used (" the necessary facilities ") 
are the same in the corresponding provisions of the Third Convention 
(Article 105). The defending counsel must be given by the judicial 
authorities concerned all the facilities and freedom of action necessary 
for preparing the defence. Above all, he must be allowed to study 
the written evidence in the case, to visit the accused and interview 
him without witnesses and to get in touch with persons summoned 
as witnesses. 

For the background to this Article, see Final Record, Vol. I ,  p. 123 ; 
Vol. 11-A, pp. 674-675, 770, 834; Vol. 11-B, p. 438. 



I t  will not always be easy for these rules to be observed during an 
occupation, in view of the psychological atmosphere, but they must 
nevertheless be observed scrupulously in all circumstances and in all 
places. 

Article 105 of the Third Convention instructs the Detaining 
Power that the prisoner of war should be advised of his rights " in 
due time before the trial "l. There is no such provision in respect of 
civilians accused by an Occupying Power, but an obligation to do 
the same in their case may be deduced by analogy, in view of the 
similarity between the two situations and the general spirit of the 
text. 

PARAGRAPH - COUNSEL OR2. DEFENDING 
ADVOCATE EX OFFICIO 

If the accused fails to choose a defending advocate or counsel, 
and the Protecting Power has been unable to provide him with one 2, 

the Occupying Power must itself provide the advocate or counsel. 
However, this obligation is restricted to cases where the accused is 
faced with a serious charge. The Convention does not go into detail 
as to what should be understood by "serious charge ", but, obviously, 
this idea covers penal prosecution which may involve sentence of 
death or a minimum of two years imprisonment and in this case 
Article 71 provides that the Protecting Power should be notified. 
Finally, the Article lays down the rule that.  the defending counsel 
shall not be imposed on the prisoner against his will. He always has 
the right to refuse the help of a counsel in whom he has no confidence 
and of conducting his defence himself. 

The defending counsel or advocate nominated by the Protecting 
Power or the Occupying Power, must enjoy all the rights and pre- 
rogatives necessary for preparing the defence under the same con- 
ditions as a defending counsel or advocate chosen by the accused 
himself. 

The right to call on the services of an interpreter applies during 
the preliminary investigations as well as during the hearing in court. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. I ,  
p. 267. 

The Protecting Power must be given reasonable time for this purpose. 
Article 105 of the Third Convention envisages a period of a t  least one week 
and the same length of time should be considered as a minimum in the case 
of civilians. The defending counsel may be either an officer in the army of 
occupation or an advocate or counsel from the occupied territory itself. 
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If the accused at any time considers that the interpreter, through 
lack of either professional skill or objectivity, is no longer deserving 
of his confidence, he can enter an objection or ask for his replacement. 

Thus the description of the penal procedure to be followed confirms 
the principle already stated with regard to penal legislation proclaimed 
by the Occupying Power, by virtue of which such legislation must 
be published in the language of the people of the occupied territory 
(Article 65). 

ARTICLE 73. - PENAL PROCEDURE : 111. RIGHT O F  APPEAL ' 

A convicted person shall have the right of appeal provided for by the 
laws applied by the court. H e  shall be fully informed of his right to 
appeal or fietition and of the time l imit  within which he . m a y  do so. 

The  penal procedure provided in the present Section shall apply,  as  
far as i t  i s  ap$licable, to appeals. Where the laws applied by the Court 
make no firovision for appeals, the convicted person shall have the 
right to petition against the finding and sentence to the competent 
a ~ t h o r i t y  of the Occupying Power. 

The French wording of this Article is not very precise and the 
meaning can be better understood from the English version. 

The word " appeal " found in this paragraph must be taken to 
mean any recourse to law aimed at obtaining the quashing or altera- 
tion of the sentence. I t  could take the form of an ordinary appeal, 
an appeal to the High Court or possibly a petition for a review of the 
sentence. This is very clearly shown by Article 106 of the Third 
Convention. 

PARAGRAPH2. - APPEALPROCEDURE 

Certain legal systems, particularly those of Anglo-Saxon countries, 
do not provide for an appeal procedure on penal matters. However, 
those systems insist that the sentence before becoming final must be 
confirmed by the military command. This is what is meant in the 

For the background to  this Article, see Final Record, Vol. I,  p. 124; 
Vol. 11-A, pp. 675, 770, 837 ; Vol. 11-B, pp. 438, 476-477. 
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second paragraph when the possibility is mentioned of the " right to 
petition to the competent authority of the Occupying Power "l. 

According to the English text, a convicted person must also be 
informed of the legal methods of appeal and the possibility of 
petitioning the competent authorities as well as of the time limit 
within which he must act. 

In countries where the law makes no provision for appeal either 
in or outside the Courts, an extra-judicial appeal procedure should be 
instituted. 

I t  should be added that this right to petition an executive authority 
with certain jurisdictional functions must be distinguished sharply 
from the right to petition for pardon under Article 75 of the Con- 
vention. 

ARTICLE 74. - PENAL PROCEDURE: IV. ASSISTANCE BY 
THE PROTECTING POWER 

Representatives of the Protecting Power shall have the right to attend 
the trial of a n y  protected person, unless the hearing has,  as a n  exceptional 
measure, to be held in camera in the interests of the security of the 
Occupying Power, which shall then notify the Protecting Power. A 
notification in respect of the date and place of trial shall be sent to the 
Protecting Power. 

A n y  judgment involving a sentence of death, or imprisonment for 
two years or more, shall be communicated, with the relevant gro~lzds ,  
as  rapidly as possible to the Protecting Power. T h e  notification shall 
contain a reference to the notification made under Article 71 and, in 
the case of sentences of imprisonment, the name of the place where the 
sentence i s  to be served. A record of judgments other than those referred 
to above shall be kept by the court and shall be open to inspection by 

. 	 representatives of the Protecting Power. A n y  period allowed for appeal 
in the case of sentences involving the death penalty, or imprisonment of 
two years or more, shall not r u n  until notification of judgment has been 
received by the Protecting Power. 

The text submitted to the Plenary Assembly by the Third Committee 
mentioned a " right of petition ",but the Conference deleted the phrase, which 
i t  considered inadequate from the legal point of view, and substituted the 
present wording. See Final Record, Vol. 11-A, p. 859 ; Vol. 11-B, pp. 438-439. 

2 See ~ i n a d ~ e c o r d ,Vol. I ,  p. 124 ;Vol. 11-A, pp. 675, 770, 810, 835, 859 : 
Vol. 11-B, pp. 155, 196, 439 ; Vol. 111, p. 144. 
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PARAGRAPH1. -' ATTENDANCE COURTAT HEARINGS 

The representatives of the Protecting Power shall have the right 
to be present at the hearings of any court trying a person under their 
protection. They therefore have this right in every case whether 
it is a serious one, involving notification under Article 71, or not. 

However, there is a proviso attached to this rule in order to take 
into account the security needs of the Occupying Power. As an excep- 
tion and for serious reasons, the hearing can take place in camera, a 
fact of which the Protecting Power must be informed. I t  is possible 
also that access to the Court may be forbidden to representatives 
of the Protecting Power only during part of a trial, when matters 
involving military secrets are being dealt with. 

In obliging the Occupying Power to notify the Protecting Power 
of the place and date of the opening of the hearing, this provision 
supplements Article 71, which envisages notification only for cases 
which may lead to sentence of death or imprisonment for two years 
or over. ' This clause will enable the Protecting Power to be present 
not only in serious cases (except where its presence during the pro- 
ceedings might jeopardize military security), but also in cases of 
lesser importance1. 

On the other hand, it is laid down that only judgments involving 
a sentence of death or imprisonment for two years or more should 
be communicated to the Protecting Power. This is a logical counter- 
part to Article 71. 

The judgment must be communicated whether the representatives 
of the Protecting Power have been present at the hearings or not. 

An indication of the place where the sentence is to be served in 
case of imprisonment or internment is necessary to allow the Protecting 
Power to exercise its right under Articles 76 and 143of the Convention 
to visit those detained (or interned). 

In the case of sentences involving penalties less severe than two 
years imprisonment, the paragraph makes it clear that they must be 
recorded by the Court. They are not, therefore, communicated to 
the Protecting Powerz, but the representatives of the Protecting 
Power will have the right to examine the records. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 835. 

The Stockholm Draft envisaged the communication of all judgments 
to the Protecting Power. See Final Record, Vol. I ,  p. 124. 
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Thus the Protecting Power will be able to take cognizance of all 
sentences on protected persons and to make sure that the provisions 
of the Convention have been respected. 

In the case of sentence of death or imprisonment for two years 
or more, the time limit allowed for appeal shall begin only when the 
Protecting Power has had the sentence communicated to it. 

Nothing is said concerning less serious cases. The Convention 
therefore relies on the good faith of the authorities involved, but 
obviously the moment from which the time limit for appeals must 
run should not be fixed before the protected person has been advised 
of the sentence, if it is pronounced in his absence. 

ARTICLE 75. - PENAL PROCEDURE : V. DEATH SENTENCE 

In n o  case shall persons condemned to death be deprived of the right 
of petition for pardon or reprieve. 

N o  death sentence shall be carried out before the expiration of a period 
of at  least s i x  months from the date of receipt by the Protecting Power 
of the notification of the final judgment confirming such death sentence, 
or of a n  order denying pardon or reprieve. 

T h e  s i x  months period of suspension of the death sentence herein 
prescribed m a y  be reduced in individual cases in circumstances of grave 
emergency involving a n  organized threat to the security of the Occupying 
Power or i t s  forces, provided always that the Protecting Power i s  notified 
of such reduction and i s  given reasonable t ime and opportunity to make  
representatiofis to the competent occupying authorities in resfiect of such 
death sentences. 

This paragraph gives protected persons condemned to death the 
right to appeal, a right granted by law in nearly all countries to those 
sentenced to death. 

The right to petition for pardon or reprieve is of particular 
importance during a period of occupation, when so many factors 
combine to make the normal course of penal justice more difficult 
and to increase the risk of judicial errors. 

For the origins of this Article, see Final Record, Vol. I, p. 124 ;Vol. II-A, 
pp. 771, 835. 
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The Convention does not regulate the procedure for petitions, 
which is left to the discretion of the Occupying Power. National 
law generally reserves the right of granting pardon or reprieve to 
Parliament or an executive authority, usually the Head of State. In 
wartime, for persons condemned under the military penal code, the 
right of pardon or reprieve rests with the Commander-in-Chief. 

Appeals for pardon or reprieve may be made in respect of sentences 
other than the death sentence, but it is only in regard to capital 
punishment that the Occupying Power is under an obligation, since 
only death is irrevocable. 

The provision that there should be a six-month period of sus-
pension of the death sentence after the final sentence has been com- 
municated to the Protecting Power or after a refusal to grant a pardon 
or reprieve has been notified to that Power, is a final guarantee 
against a judgment based on the circumstances of the moment, too 
often affected by emotional considerations1. 

During this time the Protecting Power can make any representa- 
tions to the Occupying Power it may deem expedient in behalf of the 
condemned person. 

This principle is, however, subject to an important reservation. 
The six-month period of suspension of the death sentence may be 
reduced in 'circumstances of grave emergency involving an organized 
threat to the security of the Occupying Power. Mere agitation or 
threats would not be sufficient. The circumstances must be particu- 
larly serious and critical and the threat to which the Occupying 
Power or its forces are exposed must be " organized ", i.e. it must 
result from the action of several persons acting in common accord. 
Furthermore, the execution of the person condemned must be really 
necessary for the repression of the disturbances, in that, for example, 
it deprives the rebellion of its leader and thus prevents the sacrifice 
of further human lives. 

The strictly exceptional character of this reservation is shown 
by the fact that it can only be invoked " in individual cases "?. The 

'Article 101 of the Third Convention also stipulates that a period of six 
months shall elapse after a prisoner of war has been sentenced to death before 
the penalty is executed. 

" Dans certains cas precis " in the French text. 



Occupying Power could not, therefore, decree a general reduction in 
the period of suspension of the death sentence. I t  may only reduce 
that period in regard to certain persons, and furthermore it is obliged 
to advise the Protecting Power of such reduction in order to enable 
that Power to make representations to the occupation authorities 
concerned in " reasonable time ". 

Thus the Protecting Power, even in exceptional cases, will remain 
able to make representations before any sentence of death is carried 
out. 

ARTICLE 76. -TREATMENT OF DETAINEES 

Protected persons accused of oflences shall be detained in the occupied 
country, and* if convicted they shall serve their sentences therein. They  
shall, if possible, be separated from other detainees and shall enjoy 
conditions of food and hygiene which will be suficient to keep them in 
good health, and which will be at least equal to those obtaining in prisons 
in the occupied country. 

They  shall receive the medical attention required by their state of health. 
They shall also have the right to receive any  spirit.ual assistance 

which they m a y  require. 
Women  shall be confined in separate quarters and shall be under 

the direct supervision of women. 
Proper regard shall be paid to the special t~ea tmen t  due to minors. 
Protected fiersons who are detained shall have the right to be visited 

by delegates of the Protecting Power and of the International Committee 
of the Red Cross, in accordance with the provisions of Article 143. 

Such +ersons shall have the right to receive at least one relief fiarcel 
monthly. 

The provision under which any sentence of imprisonment must 
be served in the occupied territory itself is based on the fundamental 
principle forbidding deportations laid down in Article 49. 

The recommendation that protected persons convicted should be 
separated from other detainees takes into account the fact which has 
often been emphasized 2, that persons guilty of offences against the penal 

For the origins of this Article, see Final Record, Vol. I, p. 124 ;Vol. 11-A, 
pp. 675, 771-772, 790, 835; Vol. 11-B, p. 439. 

a See in particular p. 342. 



law of Occupying Powers have often acted for patriotic reasons and 
could not be considered as similar to ordinary criminals. The words 
" if possible ", however, admit that exceptional cases may occur 
where for material or practical reasons such separation would not be 
practicable. 

The conditions of food and hygiene of the detained persons must 
be sufficient to keep them in good health and will at least be equal to 
those obtaining in prisons in the occupied country, but the treatment 
given to protected persons in detention must take into account the 
principles of humanity and respect for human dignity in all places 
and all circumstances. Thus local conditions must not serve as a basis 
of comparison unless they conform to the requirements of humanity. 
That, in any case, follows from the general provisions of Article 27. 

The rules laid down in this paragraph are made more precise and 
extensive by the six following paragraphs, granting detained persons 
a number of rights and guarantees which must be respected in all 
tircumstances and consequently incorporated in national legislation. 
What was said with regard to Article 5, which allows of certain 
exceptions in indivi'dual cases, should be recalled here. 

This paragraph1 brings the law of war into conformity with a prin- 
ciple which finds acceptance in the penal legislation of all civilized States. 

I t  should be recalled that Article 16,which grants special protection to 
the wounded and sick, to invalids and to pregnant women, is general in 
scope. I t  is also applicable when those categories of person are detained. 

Article 108 of the Third Convention contains an almost identical 
provision for the protection of prisoners of war. 

This ciause reaffirms the principies iaici ciown in Articies 27 and 58 
(respect for religious convictions and practices, rights of ministers of 
religion). I t  corresponds to Articles 33 and 34 of the Third Convention. 

PARAGRAPH4. - OFTREATMENT WOMEN 

This provision should be compared with Article 27, paragraph 2, 
which states that " women shall be especially protected against any 

See Final Record of the Difilomatic Conference of Geneva of 1949, Vol. 11-B, 
p. 	439. 

See ibid., Vol. 11-A, p. 835. 



attack on their honour, in particular against rape, enforced prostitu- 
tion or any form of indecent assault ". 

The obligation to give women separate quarters is also contained 
in Article 25 of the Third Convention. 

The provisions laid down are based in particular on the guarantees 
contained in Article 50. 

The assistance of the Protecting Power, which may be given 
immediately the investigation begins and during the Court proceed- 
ings, is here extended to cover the period during which the sentence 
is served until the release of those detained. 

In addition to their right to be visited by the representatives of 
the Protecting Power, those detained may also be visited by delegates 
of the International Committee of the Red Cross, who will have 
access to prison establishments on the same basis as the representatives 
of the Protecting Power. 

The humanitarian activities of the International Committee are 
of particular importance when those detained have not the benefit 
of assistance from a Protecting Power to safeguard their interests and 
ensure that the provisions of the Convention are7carried out l. 

The paragraph states that the right to be visited shall be " in 
accordance with the provisions of Article 143 ", an Article which 
lays down detailed regulations concerning the right of visit and envi- 
sages among other things, the possibility of visitors being able to 
converse with those detained without witnesses. 

These provisions correspond to the rights laid down in Articles 59 
and 62 (collective relief and individual relief) and represent a valuable 
guarantee for those detained, and one which may improve their lot. 

One parcel per month is laid down as lower limit. I t  is recommended 
that the Occupying Power should allow a higher number of parcels 
in view of the exclusively humanitarian character of the relief. It 
should, however, be recalled that the allowing of relief parcels does 
not in any way mean that the Occupying Power is not called upon to 

See Commentary on Article 11 (Substitutes for Protecting Powers). 
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supply the minimum amount of food and attention mentioned in the 
first paragraph of this Article. 

I t  should be added that the Diplomatic Conference did not consider 
it necessary to insert a provision specifically giving those detained 
the right to carry on correspondence with their families, since it was 
thought that the matter was already dealt with in Article 25l. 

ARTICLE 77. - HANDING OVER O F  DETAINEES AT T H E  CLOSE 
O F  OCCUPATION 

Protected persons who have been accused of ogences or convicted by 
the courts in occupied territory, shall be handed over at the close of occupa- 
t ion,  with the relevant records, to the authorities of the liberated territory. 

This provision is of prime importance ; the absence of such a rule 
would have allowed an Occupying Power with not too many scruples 
to take detained persons with it in its retreat and thus to circumvent 
the prohibition on deportation in Articles 49 and 76. 

The Convention states expressly that persons detained by the 
Occupying Power shall be handed over at  the close of occupation to 
the " authorities of the liberated territory." This is an absolute 
obligation and no exception is permitted. 

The " authorities " mentioned will be those who in fact take over 
legal power in the territory abandoned by the Occupying Power, 
whether they are the government existing before the invasion of the 
country or another, newly formed, government. 

I t  is made clear that the provision covers both persons " accused 
of offences " (in preventive detention) and those " convicted by the 
courts " and serving their sentences. 

The obligation tc  hand over the " relevant records " at the same 
time is more important than it would seem at first sight. Indeed the 
prospect of having to hand over these documents may lead the Occupy- 
ing Power to pay more scrupulous respect to the judicial guarantees 
laid down by the Convention. During the occupation, the Protecting 
Power will doubtless not have the time to study all cases closely, but 
after the relevant papers are handed over, it can go through them 
and determine whether the Occupying Power has acted according 
to the due forms of law. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 771-772. 



The Convention does not lay down any rules concerning the 
practical arrangements for handing over detainees, because they will 
depend on circumstances and on whether the liberation of the occupied 
territory is accompanied by fighting or not, and whether the local 
administration has been able to continue to function or not. There 
again the intervention of the Protecting Power and the International 
Committee of the Red Cross will prove most useful. 

ARTICLE 78. - SECURITY MEASURES. INTERNMENT AND 
ASSIGNED RESIDENCE. RIGHT OF APPEAL 

If the Occupying Power considers i t  necessary, for imperative reasons 
of security, to take safety measares concerning protected persons, i t  m a y ,  
at the most, subject them to assigned residence or to internment. 

Decisions regarding sach assigned residence or internment shall be 
made according to a regular procedure to be prescribed by the Occupying 
Power in accordance with the provisions of the present Convention. T h i s  
procedure shall include the right of appeal for the parties 'concerned. 
Appeals shall be decided with the least possible delay. In the event of the 
decision being upheld, i t  shall be subject to periodical review, if Possible 
every s ix  months, by a competent body set u@by the said Power. 

Protected persons made subject to assigned residence and thus req~ i red  
to leave their homes shall enjoy the full benefit of Article 39 of the present 
Convention. 

Article 78 may be compared with Articles 41 and 42, dealing 
with the internment and assigned residence of protected persons 
within the territory of a party to the conflict. All three provisions 
are based on the general reservation permitting " such measures of 
control and security as may be necessary as a result of the war." 
(Article 27, fourth paragraph). 

In occupied territories the internment of protected persons 
should be even more exceptional than it is inside the territory of the 
Parties to the conflict ;for in the former case the question of nationality 
does not arise. That is why Article 78 speaks of imperative reasons 
of security ; there can be no question of taking collective measures : 
each case must be decided separately. 

For the background to Article 78, see Final Record, Vol. I ,  p. 124; 
Vol. 11-A, pp. 772-773, 835-836, 860 ;Vol. 11-B, pp. 441-442, 486. 



Unlike the Articles which come before it, Article 78 relates to 
people who have not been guilty of any infringement of the penal 
provisions enacted by the Occupying Power, but that Power may, 
for reasons of its own, consider them dangerous to its security and is 
consequently entitled to restrict their freedom of action. 

The security measures envisaged are " assigned residence " and 
" internment ", which have already been considered in detail in 
connection with Articles 41 and 42. 

I t  will suffice to mention here that as we are dealing with occupied 
territory, the protected persons concerned will benefit by the provisions 
of Article 49 and cannot be deported ; they can therefore only be 
interned, or placed in assigned residence, within the frontiers of the 
occupied country itself. In any case, such measures can only be 
ordered for real and imperative reasons of security ; their exceptional 
character must be preserved. 

The second paragraph sets forth the procedural safeguards which 
are designed to ensure that the principles of humanity will be borne 
in mind when people are interned or placed in assigned residence1. 

I t  is for the Occupying Power to decide on the procedure to be 
adopted ; but it is not entirely free to do as it likes ; it must observe 
the stipulations in Article 43, which contains a precise and detailed 
statement of the procedure to be followed when a protected person 
who is in the territory of a Party to the conflict when hostilities 
break out, is interned or placed in assigned residence. 

The persons subjected to these measures are not, in theory, 
involved in the struggle. The precautions taken with regard to them 
cannot, therefore, be in the nature oi a punishment. 

The acknowledged right of those concerned to appeal against any 
decision to intern them or place them in assigned residence is a further 
safeguard, and an important one. The details given concerning the 
practical application of the appeal procedure-including the recom- . 

mendation that decisions which are upheld should be reviewed every 
six months 2-show that the authors of the Convention took every 
possible care to prevent any form of abuse. They did, however, leave 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 772, 835-836. 

See ibid., Vol. 11-B,pp. 440-441. 



it to he Occupying Power to entrust the consideration of appeals 
either to a " court " or a " board 'I. That means that the decision 
will never be left to one individual. I t  will be a joint decision, and 
this offers the protected persons a better guarantee of fair treatment. 

The reason for this last provision is the same as for Article 39, to 
which it refers, and the second paragraph of Article 41 : namely, to 
ensure that people who are obliged to  leave their domiciles, without 
enjoying internee status (Part 111, Section IV, of the Convention), 
shall have some means of existence. 



SECTIONIV 

REGULATIONS FOR T H E  TREATMENT OF INTERNEES 

The regulations for the treatment of internees are contained in 
Section IV of Part 111, Articles 79 to 135. 

In the Tokyo Draft there were only two Articles dealing with 
internment. Having laid down the general rule that internment camps 
for enemy civilians shall be separate from internment camps for 
prisoners of war and that they were not to be set up in unhealthy 
districts (Article 16), the Draft merely said (Article 17) :" Furthermore, 
the Convention of July 27, 1929, relative to the treatment of prisoners 
of war is by analogy applicable to civilian internees. The treatment 
of civilian internees shall in no case be inferior to that laid down in 
the said Convention". 

The Diplomatic Conference considered, as the XVIIth Inter-
national Red Cross Conference had done, that the Tokyo Draft was 
inadequate in this respect and that the Fourth Convention should 
incorporate special regulations concerning civilian internment, omit- 
ting any provisions which could apply only to members of armed forces 
(respect for rank, saluting, pay, etc.), and adding clauses applicable 
to civilians. Consequently the regulations concerning the treatment 
of internees comprise no fewer than fifty-seven Articles, or about 
one third of the Convention. 

In general, however, the regulations applicable to civilians 
reproduce almost word for word the regulations relating to prisoners 
of war. This is in accordance with wartime experience and with the 
views expressed during preliminary discussions on the new Con-
ventions. In particular, at the Preliminary Conference of Red Cross 
Societies, which met in Geneva in 1946, the regulations for both 
prisoners of war and civilian internees were discussed by the same 
Committee. 

See page 4. 
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Nevertheless several Articles-e.g. Articles 114 (management 
of property), 115 (facilities for preparation and conduct of cases) 
and 116 (visits)-have no counterpart in the Prisoners of War Con- 
vention, for they are intended to lessen the hardships of detention 
in the case of civilians who, not being subject to military discipline, 
may in certain instances be treated less strictly than prisoners of 
war. A further difference of prime importance in connection with 
labour conditions deserves notice. Whereas prisoners (with the ex- 
ception of officers) may be forced to do work, internees need only 
work if they so desire. Apart from the fact that it is entirely voluntary, 
the work of internees is governed by the same ruies as that of prisoners 
of war. 

Chapter I 

General Provisions 

ARTICLE 79. - CASES O F  INTERNMENT AND APPLICABLE 

PROVISIONS 


T h e  Parties to the conflict shall not intern firotected persons, except 
in accordance with the provisions of Articles 41, 42, 43, 68 and 78. 

Articles 41, 42 and 43 deal with the case of aliens who are in the 
territory of a Party to the conflict when hostilities break out. They 
lay down the general rule that internment or placing in assigned 
residence are the most severe measures of control which can be applied 
to protected persons ; they specify, moreover, that apy protected 
person who has been interned or placed in assigned residence is entitled 
to have his case reconsidered " as soon as possible " by an appropriate 
court or administrative board designated for the purpose by the 
Detaining Power. 

Articles 68 and 78 deal with the position in occupied territory. 
The first of these Articles lays down that internment may be ordered 
for offences intended to harm the Occupying Power but not constitut- 
ing a grave collective danger; the second provides the same safeguards 
as those laid down in Articles 41, 42 and 43 for aliens in the territory 
of a Party to the conflict, with the one difference that the six-monthly 
review of decisions concerning internment, which is compulsory in the 
case of internees in the actual territory of a belligerent, is optional in 
occupied territory. 
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An account should be given here of the experience in this field 
during the Second World War. On the outbreak of war the Inter- 
national Committee of the Red Cross approached the governments 
and proposed that they should apply the Tokyo Draft : the only 
result obtained was that persons of " enemy nationality " interned 
on the outbreak of war, in the territory of one of the belligerents, 
could " by analogy " receive the benefit of the Prisoners of War 
Convention. Thanks to the action thus taken some hundred and sixty 
thousand civilians received correspondence and relief supplies and 
their camps were visited by delegates of the International Committee. 
Since many countries were occupied, however, such internees only 
represented a very small minority of the civilians subjected during 
the war to restrictive measures of varying degrees of severity. When-
ever the question arose of interning civilians in occupied territory, 
the only safeguards available to them were the brief provisions con- 
tained in Section I11 of the Hague Regulations of 1907. The new 
Geneva Convention represents a great advance in that these civilians 
will in future enjoy a status similar to that of prisoners of war and 
regulated by a Convention. I t  may seem paradoxical to consider that 
placing civilians on the same footing as members of the forces in 
time of war represents progress. The truth of the matter is that 
modern war makes demands on the whole nation. The whole economic 
system of a State is placed at the service of national defence. The 
engineer or workman is as necessary as the officer or soldier, and every 
individual may have his part to play in the war ; that fact justifies 
the security measures which each of the Parties to the conflict may 
take in regard to individuals of enemy nationality in their territory, 
or which the Occupying Power may take in regard to the inhabitants 
of occupied territory. Such measures should at least conform to the 
laws of humanity, and that is the assurance given to protected persons 
by Article 79. Their internment both in the territory of the Parties 
to the conflict and in occupied territory is subject to rules which 
would have provided millions of human beings with protection if they 
could have been applied during the Second World War. 

Satisfactory as they may be, the results achieved are not yet 
complete ; for the Convention, we must remember, does not apply to 
the relations of a State with its own " nationals "I. I t  conforms to 
the traditional conception of international law. A person is only a 
legal subject within a State and the provisions concerning the protec- 

Except for the fourteen Articles in Part I1 which refer to the establish- 
ment of safety zones, the protection of hospitals, the transmission of family 
news and the reuniting of dispersed families, and are, as we have said, absolutely 
general in scope. 
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tion of civilians in time of war take no account of disputes which may 
exist between the State and its own citizens. That is a serious matter, 
in view of the arbitrary action of certain governments during the last 
world war. Charitable organizations which may wish to plead the 
cause of the nationals of such countries have no legal arguments on 
which to rest their case. Nevertheless, their essential humanitarian 
character does not allow them to remain indifferent. I t  is well known 
what the International Committee of the Red Cross, in collaboration 
with various National Red Cross Societies, was able to do during the 
last war for thousands of unfortunate people, under particularly 
difficult circumstances, and no one can prevent the Red Cross, even 
in the absence of treaties, from demanding humane treatment for 
persons who are not " protected ". To support their demands it would 
obviously be best to refer to the regulations concerning internment 
contained in the Convention. 

I t  is possible that a doctrine which is today only beginning to take 
shape may acquire authority in international law tomorrow and one 
day provide the basis for establishing the rights of the individual in 
relation to the State of which he is a " citizen ". The Universal 
Declaration of Human-Rights is doubtless as yet only a " common 
standard of achievement for all peoples and all nations ",but just as 
the protection afforded by the humanitarian Conventions applied 
first to the wounded and sick on the battlefield, and was then extended 
to prisoners of war and finally to civilians (with the exception of natio- 
nals), it  may well end by covering the " citizens " of a country them- 
selves, and so embody in law the original guiding idea of the Red 
Cross, that suffering should be relieved wherever it exists, without 
political considerations of any kind, in the name of the respect due to 
the human person. 

Two important Expert Conferences convened by the International 
Committee of the Red Cross and composed of persons eminent in 
international law or in the Red Cross movement have already stated 
that that is their view1. It is to be hoped that governments will 
concur in the conclusions of the experts and consider that it is in the 
interests of humanity and in accordance with the requirements of 
civilization that humanitarian safeguards-in particular those defined 
in the present Convention-should apply to people with whom their 
own government is in dispute for political or social reasons. 

The first of these Conferences was convened to consider the question of 
political prisoners. I t  met a t  Geneva from June 9 to  11, 1953, its report being 
published in the Revue internationale de la Croix-Rouge, July 1953. The second 
was concerned with the question of the application of humanitarian principles in 
the event of internal disturbances. I t  met a t  Geneva from October 3 to 8,1955. I ts  
report was published in the Revue internationale de la Croix-Rouge, October 1955. 



ARTICLE 80. - CIVIL CAPACITY 

Internees shall retain their full civil capacity and shall exercise 
such attendant rights as m a y  be compatible with their status. 

1. General 

This wording was adopted at the Diplomatic Conference without 
discussion. I t  differs from the Stockholm Draft only in regard to 
one detail, the expression " as far as may be compatible with their 
internment " having been replaced by the words " such . . . . as may 
be compatible with their status ". One delegation had suggested 
emphasizing the idea of surveillance to which the activities of internees 
must be subject, on account of the danger which the mere fact of 
their existence represents for the Detaining Power. The change in 
the wording might perhaps be explained, therefore, as an attempt to 
take some slight account of that suggestion. At all events the Confer- 
ence did not adopt it in all its harshness. Article 80 is one more affir- 
mation of the principle, expressed in Article 27, that protected persons 
are entitled under all circumstances to respect for their honour and 
family rights. I t  is one of the Articles which give particular applica- 
tion to the general precept, contained in Article 6 of the Universal 
Declaration of Human Rights, that " everyone has the right to recog- 
nition everywhere as a person before the law ". 

The provision has the advantage of emphasizing that internment . 

is not a punishment and involves no slur on the honour of the person 
concerned. That is what distinguishes internment from all penalties 
involving loss of liberty. 

2. Retention of civii capacity 

Both Article 80 and the corresponding provision in the Thirdx 
Convention (Article 14, paragraph 3) are derived from the second 
paragraph of Article 3 of the 1929 Convention which laid down the 
rule, in a form new in positive law, that prisoners of war " retain their 
full civil capacity ". 

The Hague Regulations had already specified that " the right of 
belligerents to adopt means of injuring the enemy is not unlimited " 
(Article 22), and among the prohibitions which followed from that 
rule there was one forbidding anyone " t o  declare abolished, sus- 
pended, or inadmissible in a court of law the rights and actions of the 



nationals of the hostile party" (Article 23 (h)),but apart from the 
fact that the rule is more clearly expressed in a positive and general 
form in the 1929 and 1949 Conventions, the scope of the latter is wider 
as the clause no longer refers only to " nationals of the hostile party " 
but to all " protected persons ", which also includes neutrals (as soon 
as they no longer have normal diplomatic representation with the 
State in whose hands they are) and stateless persons. 

I t  should be noted, however, that the new Geneva Conventions 
add a reservation, both in the case of prisoners of war and internees, 
to the principle laid down without any qualification in 1929, by stating 
that in future the full civil capacity of the persons concerned may only 
be exercised in so far as it may be compatible with the measures 
necessary for the security of the Detaining Power ; in other words it 
is limited by the requirements of captivity in the one case and by the 
internment in the other. 

The status of the internees does not depend merely on the rules 
concerning the treatment of internees, as laid down in Part 111, 
Section IV, which includes Article 80, but also in the whole of Part 111, 
which defines the status and treatment which must be accorded to 
protected persons. The Article does not say, as in the case of prisoners 
of war, that the persons concerned will retain the full civil capacity 
which they enjoyed at the time they were interned ;but the term 
"shall retain" seems plain enough and the absence of such an addition 
circumvents a difficulty which in the text applicable to prisoners of war 
can only be removed by interpretation. I t  is quite certain that a 
combatant who is made prisoner before attaining his majority cannot 
be deprived of the rights attendant upon ceasing to be a minor. I t  
must be realized, in fact, that the civil capacity of internees continues 
to be governed by the laws which applied to them before they were 
interned. That means that circumstances which modify it or cancel 
it in normal times (divorce, lunacy, etc.) continue to produce the same 
effects. 

3. ' The exercise of attendant rights 

The considerable difference which exists between the position of 
prisoners of war and that of internees means that different problems 
arise in each case in regard to the exercise of civil capacity. 

In most cases prisoners of war are transferred to a foreign country, 
while internees remain in a country where they are settled. In both 
cases their civil rights may be exercised both in their home country 
and where they are detained ; but whereas prisoners of war will 
normally act in the former and occasionally in the latter (especially 
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in connection with their work), the opposite is true of internees. 
Both enemy civilians detained in the territory of a belligerent Power 
and nationals of an occupied territory who have been interned by the 
Occupying Power, will in the majority of cases be still in the country 
where they have their chief ties : their domicile, families, property 
and interests. 

Hence in the case of prisoners of war most of their legal business 
will be done by proxy and what is important for. them is the steps 
taken in their home country to arrange for marriages, the recognition 
of children' and adoption by proxy, whereas in the cases of internees 
action is as a rule taken hrect. For that purpose the internees will 
take advantage of the facilities which can be given them as internees. 
Certain such facilities are, incidentally, mentioned expressly in the 
Convention, whereas no corresponding provisions exist in the regula- 
tions for prisoners of war l. 

I t  should be noted that the civil capacity of internees in the 
territory of a belligerent will in most cases be restricted to an appreci- 
able extent by war legislation, especially so far as enemy property is 
concerned. In nearly all countries engaged in a war, property belong- 
ing to enemy subjects is put into the hands of a Custodian of Enemy 
Property and no longer remains at the disposal of its owners. As a 
result civilian internees in the territory of a belligerent will, in actual 
fact, be unable to exercise one essential right, that of managing their 
property. Besides, the fact that they are enemy subjects will prevent 
nationals of the Detaining Power from having any relations with 
them, particularly of an economic nature. 

In occupied territory, on the other hand, internees will not normally 
be subjected to measures of this kind ; as a general rule their property, 
which cannot be regarded as enemy property, will continue to be at 
their disposal. 

I t  should be noted, finally, that restrictions on the freedom of 
action of internees can be claiilled either by them or by their repre- 
sentatives as constituting a case of force majeure which frees them 
from certain obligations. That is the logical counterpart of the draw- 
backs of their internment ;for it would not be fair if their civil capacity, 
having been preserved in their interests, had an effect prejudicial to 
them because of the limits within which it was exercised. Article 115 
of the Convention (facilities for preparation and conduct of cases) 
confirms this interpretation and describes its application to a specific 
case. 

See the ArticIes concerning the management of property (Article 114) 
and the visits they may be allowed to receive or to make (Article 116). 



ARTICLE 81. -MAINTENANCE 

Parties to the conflict who intern protected persons shall be bound to 
provide free of charge for their maintenance, and to grant them also the 
medical attention required by their state of health. 

N o  deduction from the allowances, salaries or credits due to the 
internees shall be made for the repayment of these costs. 

T h e  Detaining Power shall firovide for the support o f  those defiendelzt 
on  the internees, if such dependants are without adequate means of support 
or are unable to earn a living. 

The first two paragraphs of this text reproduce word for word 
the draft Article submitted by the International Committee of the 
Red Cross to the Stockholm Conference, which adopted it without 
amendment. 

The third paragraph was added by the Diplomatic Conference as 
being a logical consequence of the duty incumbent upon the Detaining 
Power of providing for the maintenance of the internees. 

When persons are interned they are made to live in abnormal 
conditions, which may have very serious repercussions, irrespective 
of their financial and other circumstances. The internee is no longer 
free to go where he wants or occupy his time as he wishes ;he cannot 
go to his normal work or conduct in the ordinary way his business 
relations if he is engaged in industry or trade, or his relations with his 
clients if he has a profession. Even if he has an income from invest- 
ments, it may be blocked as a result of wartime legislation. He thus 
becomes incapable of paying for what he needs and especially of 
procuring such medical services as he may require. Now internment 
is not a punishment and it would therefore be wrong not to alleviate, 
so far as possible, its unpleasant consequences. 

As internment is ordered by the Detaining Power-and should 
only be resorted to for imperative reasons of security (Article 42) 
-it is only fair that the cost of maintenance and medical services 
should be the responsibility of that Power. Maintenance must be 
understood to mean the supplying of everything necessary for the 
life and physical health of the internees. The various services which 
it is necessary to provide are dealt with in separate Articles ;accom-
modation (Article 85), hygiene and medical attention (Article 91), 
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food (Article 89) and clothing (Article 90). The special reference to 

medical attention in paragraph 1,which expresses a general principle, 

is designed to underline the fact that such attention is indispensable, 

its absence having sometimes made the conditions in certain cases 

of internment inhuman. 


PARAGRAPH2. - OF FROM ALLOWANCES,PROHIBITION DEDUCTIONS 

SALARIES AND CREDITS 

Deprived of the resources produced by their normal activities, 
internees sometimes undertake certain work or their own free will. 
They may also have to undertake certain tasks prescribed by the 
Detaining Power : compulsory work carried out by the general public 
under wartime legislation, tasks connected with the administration or 
maintenance of the places of internment or professional assistance to 
the other internees. In  all these cases, they are entitled to draw a 
salary, the principle and method of establishing which are the subject 
of express provisions in the Convention. Article 98, paragraph 2, 
also lays down that internees " may receive allowances from the 
Power to which they owe allegiance, the Protecting Powers, and the 
organization which may assist them or their families ". Lastly, since 
they retain full civil capacity, the internees remain entitled to receive 
money owing to them. I t  might be thought that certain sums 
might be deducted from the internee's allowance, salary, or receipts, 
to meet the cost of his maintenance. The authors of the Convention, 
at the suggestion of the International Committee of the Red Cross, 
decided otherwise. They considered that these resources (in any case 
uncertain) should be wholly devoted to improving living conditions 
which were already fairly hard to bear compared with the internee's 
former position. 

Article 15 of the Third Geneva Convention, which deals with the 
naintenance of prisoners of war, contains only one paragraph, whose 
wording is similar to paragraph 1 of Article 81. I t  states that the 
Detaining Power is bound to provide for the maintenance and medical 
care of prisoners, but it does not afford the additional safeguards 
which civilians enjoy under paragraphs 2 and 3 of Article 81. 

In the case of paragraph 2, there are other provisions, in particular 
those concerning pay for prisoners' work, which to a certain degree 
limit the freedom of action of the Detaining Power, but there is 
nothing in the Third Convention which corresponds to paragraph 3, 
which relates to the maintenance of dependants. 

This difference is due to the fact that a prisoner of war is a soldier 
in the service of a State and the duty of maintaining his family, 



should it be necessary, may be regarded as incumbent on that State. 
Its legislation is designed to deal with that necessity. The situation 
of a civilian internee is not the same and the gap must therefore be 
filled by laying an obligation on the Power which ordered and benefits 
by the internment. 

Whereas members of the families of prisoners of war usually 
reside in their country of origin and may, if necessary, be assisted by 
the public authorities of that country, the same is not true of internees' 
dependants. They usually live in normal times in the actual territory 
of the country of internment. I t  is therefore the public authorities or 
occupation authorities in that country which should be responsible 
for providing for the maintenance (and, by analogy, although the 
Article does not say so explicitly, for medical care) of people who are 
dependent on internees. The reasons are the same as they were in the 
case of the internees themselves. The obligation is only assumed, 
however, in cases where the beneficiaries are in poor circumstances or 
unable to earn their living. 

ARTICLE 82. - GROUPING OF INTERNEES 

T h e  Detaining Power shall, as far as possible, accommodate-the 
internees according to their nationality, language and customs. Internees 
who are nationals of the same country shall not be separated merely 
became they have diflerent languages. 

Throughout the duration, of their internment, members of the same 
family, and in particular parents and children, shall be lodged together 
in the same place of internment, except when separation of a temporary 
nature i s  necessitated for reasons of employment or health or for the 
fiurposes o n  enforcement of the provisions of Chapter I X  of the present 
Section. Internees m a y  request that their children who are left at liberty 
without parental care shall be interned with them. 

Wherever possible, interned members of the same family shall be 
housed in the same premises and given separate accommodation from other 
internees, together with facilities for leading a paper family life. 

In view of the fact that conflicts may last for years, the morale 
of the internees becomes of great importance. It is a humanitarian 



duty to alleviate to the greatest possible extent the effect of internment 
on the mind and spirits of the internees. 

The information collected concerning conditions of internment 
during the Second World War led the experts convened by the 
International Committee of the Red Cross from 1947 onwards, 
cordially to support the idea of including in the Draft Convention 
relative to the Protection of Civilian Persons in Time of War, a 
clause dealing with this aspect of the problem. This clause served as 
a basis for the negotiators in Geneva in 1949, who made it more precise 
and added several items. 

This paragraph corresponds to paragraph 3 of Article 22 of the 
Convention relative to the Treatment of Prisoners of War. I t  states, 
but in less mandatory form, the principIe that internees should be 
grouped, adding the words " as far as possible " which do not occur 
in the Prisoners of War Convention. Indeed, prisoners of war generally 
fall into groups of the same nationality as a natural consequence of 
being captured together and grouping can be organized to a certain 
extent automatically. The grouping of civilians, on the other hand, 
who are taken into custody separately and sometimes coming from 
places distant from one another, presents some difficulties. I t  is 
better in certain cases to leave the internees near their families rather 
than to send them to a distance, in order to reunite them with persons 
of the same language and nationality. I t  is for this reason that 
Article 82 of the Fourth Convention is not mandatory. 

The moral solidarity which unites the citizens of a particular 
country takes precedence over the differences which may exist 
between them, particularly as regards language. For this reason, i t  
is stated clearly that in spite of the rule that internees should be 
grouped according to ianguage, which occurs in the first sentence, 
people from the same country but of different languages may be 
grouped together. Even this does not go so far as some delegations 
suggested : they proposed that it should be obligatory to group 
together all internees from a particular country. 

The experience of the Second World War showed that internment 
was far less difficult to bear whenever internees could be grouped 
together in families. In India, Rhodesia, Kenya, Uganda, Tanganyika, 



, Eritrea and France (at Vittel), such groups were successfully organized 
and the morale of the internees was better in those places than in 
other places of internment. Children benefited from the presence 
of their parents and were able to attend the school set up inside the 
camp. I t  is to the results of this experience which paragraphs 2 and 
3 try to give permanent form in accordance with the recommendations 
of the experts. 

The text makes it clear that exceptions to this rule may result 
from the need to give medical treatment or to enforce the penal 
provisions of Chapter IX, but adds that the separation in these cases 
must only be temporary. 

The report of the Third Committee indicates that the addition 
of the words "without parental care " is intended to show that if 
only one of the parents is interned, he or she would not have the right, 
under the Convention, to demand the internment of a child being 
cared for by the other parent. On the other hand, the father and 
mother would have the right to demand such internment if they 
were interned together. I t  had been proposed that only children 
under sixteen years of age should be interned at the request of their 
father or mother, but since the text does not make it strictly obligatory 
to grant such a parental request, it was not thought necessary to add 
this detail. I t  is for the Detaining Power to assess each case fairly, 
paying particular attention to the age of the child. 

Finally, paragraph 3 takes into consideration a suggestion by the 
International Committee of the Red Cross that family camps should 
be set up " wherever possible ", following the example of an intern- 
ment camp in India, where each family had a separate bungalow. 
The discussions of the experts of 1947 made it quite clear that what 
was intended was a real family life for the internees and not the estab- 
lishment of mixed camps where men and women are both interned, 
or even less, the establishment of contiguous camps where men and 
women meet for several hours a day and are then sent back to their 
own camps. 

This provision establishes a system which is more favourable than 
that applicable to prisoners of war, but the difference is justified, 
since prisoners have taken up arms against the Detaining Power 
before capture and, furthermore, were already separated from their 
families and unable to engage in their customary occupations. The 
case of internees is completely different. In their case there is not 
even a presumption of aggressive feelings, They are detained simply 
as a precaution. I t  is therefore necessary to ease the rigours of 
internment, particularly where such a course is possible, by the 
maintenance of family Life. 



Chapter I1 

Places of Internment 

ARTICLE 83. - LOCATION O F  PLACES O F  INTERNMENT. 

MARKING O F  CAMPS 


The Detaining Power shall rtot set .up places of internment in areas 
particztlarly exposed to the dangers of war. 

The Detaining Power shall give the enemy Powers, through the 
intermediary of the Protecting Powers, all .useful information regarding 
the geographical. location of places of internment. 

Whenever military considerations permit, internment camps shall 
be indicated by the letters IC ,  placed so as to be clearly visible in the 
daytime from the air. The Powers concerned may, however, agree .upon 
any other system of marking. No place other than an  internment camp 
shall be marked as such. 

PARAGRAPH1. - CHOICEOF SITE 

This paragraph did not occur in the text of the corresponding 
Article in the Stockholm Draft, because its substance had already 
been embodied in a special Article, applicable to all protected persons 
and worded as follows : "No protected person may at any time be 
sent into or retained in an area particularly exposed, nor may his 
presence be used to protect certain points or certain areas against mili- 
tary operations." The Diplomatic Conference preferred to delete this 
draft Article and to divide it into two parts. The prohibition on 
using the presence of protected persons to render certain points or 
areas immune frsm military operations is stated in Article 28, whereas 
the obligation, where possible, to remove non-combatants from areas 
exposed to the dangers of war concerns the civilian population both 
in the territory of a party to the conflict (Article 38, para. 4) and in 
the occupied territory (Article 49, para. 5). The internees have been 
treated here by analogy with the prisoners of war. Since the obligation 
to place prisoners of war outside danger areas had already been set forth 
in the 1929 Geneva Conventions1 it was all the more necessary to give 
the benefit of a similar clause to civilians detained as a mere precau- 
tionary measure. 

Convention of July 27, 1929, Article 9, para. 4. 



The principle of notifying places of internment was also accepted 
for prisoners of war (Third Convention, Article 23, paragraph 3) and 
represents an important step forward. 

During the Second World War, the International Committee of 
the Red Cross tried in vain to persuade the belligerents to exchange 
information on the geographical position of prisoner-of-war camps. 
It did succeed, however, in some cases, with regard to civilian intern- 
ment camps1. 

I 

The marking of camps is intended to protect internees against 
bombing. I t  will be seen that the text of paragraph 3 refers to 
internment camfis whereas the previous paragraph refers to filaces 
of internment. This distinction, writes the Rapporteur of the 
Co-ordination Committee2, is intentional, for it was regarded as 
unreasonable to require the marking, for example, of places where 
internees are kept merely in temporary custody pending transfer to a 
place of permanent internment, or the marking of hospitals or institu- 
tions simply because internees are being treated there. 

At the very beginning of hostilities during the Second World 
War, the International Committee of the Red Cross appealed to 
belligerents to mark their prisoner-of-war camps to protect them 
against bombing. Fearing that this would provide landmarks for 
the enemy air force, the Powers rejected the appeal3. However, 
prisoners adopted the habit of displaying markings during the day 
consisting of large panels bearing the letters PG or PW. This method was 
approved by the Diplomatic Conference. I t  is, however, subject to 
an important reservation drafted in the same way in the case of 
prisoners of war and of civilian internees : " whenever military 
considerations permit ". This means that in the case of civilian 
internment camps, the daytime marking by means of the letters 
IC could be discontinued if the Detaining Power feared, for example, 
a parachute drop of arms to help the internees to revolt. 

See Report of the International Committee of the Red Cross on its activities 
during the Second World W a r ,  Vol. I ,  pp. 306-308. 

Mr. Haksar (India), see Final Record, Vol. 11-A, p. 836. 
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 

p. 254. 



The stipulation that no place other than an internment camp 
shall be marked as such is of prime importance. If this means of 
marking could be used for other purposes it would lose all its pro- 
tective value. 

ARTICLE 84. - SEPARATE INTERNMENT 

Internees shall be acconzmodated and administered separately from 
prisoners of war and from persons deprived of liberty for a n y  other 
reason. 

The importance of this Article should be emphasized. I t  corre- 
sponds to Article 16 of the Tokyo Draft, which restricts itself to 
stating that civilian internment camps should be separate from 
internment camps for prisoners of war, in accordance with the 
fundamental distinction in humanitarian law between combatants 
and non-combatants. As suggested by the International Committee 
of the Red Cross in the Stockholm Draft, the Diplomatic Conference 
of 1949 went further and accepted the idea that political prisoners 
should be kept separate from offenders against ordinary law. I t  is a 
matter of congratulation that this principle has been proclaimed1. 

The result is that neither prisons nor penal establishments could 
be used as places of internment. 

This provision shows once more that the detention of internees 
is quite different in character from that of prisoners of war or common 
criminals. Internment is simply a precautionary measure and should 
not be confused with the penalty of imprisonment. 

This idea should be kept in sight for the development of humanitarian 
law. Obviously, in view of what was said in the commentary on Article 79; 
no provision of this Convention can be applied directly or by analogy to the 
relations between a government and those of its nationals interned for political 
reasons, so long as in the country in question no struggle is taking place which 
would enable the application of the provisions of Article 3 concerning civil 
wars. But, as Professor Castberg, a member of the Norwegian delegation to 
the Diplomatic Conference pointed out, quoting a legal opinion which the 
Norwegian Red Cross had communicated to the International Committee of 
the Red Cross, there is reason to hope that every Power bound by the Conven- 
tion and pledged to apply, in conformity with international law, certain well- 
defined and deeply humanitarian measures for the treatment of prisoners of 
enemy nationality, will wish to treat its own citizens, interned for security 
reasons, in exactly the same way. This would be an extra-judicial consequence 
of Article 84, and could bring about an evolution in some aspects of municipal 
law in accordance with the same humanitarian principles as those which have 
led to this development of international law. 



ARTICLE 85. - ACCOMMODATION. - H Y G I E N E  

The  Detaining Power i s  bound to take all necessary and possible 
measures to ensure that protected persons shall, from the outset of their 
internment, be accommodated in buildings or quarters which agord 
every possible safeguard as  regards hygiene and health, and provide 
eficient protection against the rigours of the climate and the egects of 
the war. In no case shall permanent places of internment be situated 
in unhealthy areas or in distrzcts the clzmate of whzch zs znjurzous to 
the internees. I n  all cases where the district, in which a protected person 
i s  temporarily interned, i s  a n  unhealthy area or has a climate which i s  
harmful to his health, he shall be removed to a more suitable place of 
internment as rapidly as circumstances permit. 

T h e  premises shall be fully protected from dampness, adequately 
heated and lighted, in particular between dusk and lights out. T h e  
sleeping quarters shall be suficiently spacious and well ventilated, and 
the internees shall have suitable bedding and suficient blankets, account 
being taken of the climate, and the age, sex, and state of health of the 
internees. , 

Internees shall have for their use, day and night, sanitary con-
veniences which conform to the rules of hygiene, and are constantly 
maintained in a state of cleanliness. They shall be provided with suficient 
water and soap for their daily personal toilet and for washing their 
personal laundry ;installations and facilities for this purpose shall be 
granted to them. Showers or baths shall also be available. T h e  necessary 
t ime shall be set aside for washing and for cleaning. 

Whenever i t  i s  necessary, as a n  exceptional and temporary measure, 
to accommodate women internees who are not members of a family unit  
in the same place of internment as men, the provision of separate sleeping 
quarters and sanitary conveniences for the use of such women internees 
shall be obligatory. 

This long Article repeats, for the benefit of civilian internees, 
the same provisions as those contained in Articles 22, 25 and 29 of 
the Prisoners of War Convention. 

However, there are two slight differences characteristic of civilian 
internment. In the first place, it is stated that accommodation and 
sanitary conditions must be satisfactory from the outset of internment, 
whereas the provisions relating to prisoners of war tacitly admit that 
some time is necessary in certain cases to fulfil the conditions laid 
down. This is because the number of internees is in general very 



much less than the number of prisoners of war1. Their number 
is in any case always known in advance and it is therefore easy to 
plan their accommodation at the same time as deciding to intern 
them. 

In the second place, it should be noted that the bedding and 
the number of blankets supplied should take into account the age, 
sex and state of health of the internees. This provision has no equiva- 
lent in the Prisoners of War Convention, since prisoners are all by 
definition fit for service in the forces and it is therefore unnecessary 
to make the same distinctions between them2. 

Apart from these two exceptions all the provisions applicable 
to prisoners of war in the matter of accommodation and hygiene are 
reproduced in the Civilians Convention. As in the case of all provi- 
sions dealing with the status of internees, supervision is ensured 
through the visits and activities of representatives of the Protecting 
Power or delegates of the International Committee of the Red Cross 
(Article 143). 

Could the term " buildings or quarters which afford every possible 
safeguard as regards hygiene and health, and provide efficient pro- 
tection against the rigours of the climate and the effects of the war " 
be taken to mean camps made up of tents ? This practice is allowed 
in the case of prisoners of war where the Detaining Powers follow 
the same procedure for their own troops. During the Second World 
War it proved satisfactory in certain climates when some essential 
improvements had been carried out '(cement floors, brick walls, 
stone paths and access roads) 3. The same latitude, however, could 
hardly be granted with regard to civilian internees and it seems 
clear that " buildings or quarters " must be taken to mean structures 
of a permanent character. 

'The term " unheaithy areas or districts the climate of which is 
injurious to the internees " refers to areas unsuitable for human 
habitation in general. I t  is, however, possible that a site acceptable 
for persons of average physical strength might be dangerous for other 
persons. In such cases, the medical examinations mentioned in 
Article 92 will reveal the inability of the internee to bear the physical 

On occasions whole armies have been captured or have surrendered a t  
the same time and the same place. 

However, Article 3 of the 1929 Geneva Convention relative to the Treat- 
ment of Prisoners of War states that " women shall be treated with all consider- 
ation due to their sex ". 

a See Refiort on the Work of the Conference of Government Exfierts, pp. 135-136. 



conditions of his internment, and individual measures will be recom- 
mended to the detaining authorities, which would be obliged to put 
them into effect as soon as possible. 

The text of this paragraph is modelled on that of paragraphs 
2 and 3 of Article 25 of the Third Convention. That is why the 
statement that premises " shall be . . . lighted, in particular between 
dusk and lights out " has been retained. This item was recommended 
by the Government Experts in the case oi prisoners of war, so that 
they could take advantage of the only leisure time they had available 
after a day's work. I t  should be noted, however, that the provision 
must not clash with the black-out regulations applicable to the popula- 
tion as a whole1. 

The term " sanitary conveniences " should be taken to mean 
primarily the latrines, in conformity with the similar provision 
contained in paragraph 2 of Article 29 of the Third Convention. 
These conveniences should be so constructed as to preserve decency 
and cleanliness and must be sufficiently numerous. They should be 
inspected periodically by the health authorities. 

During the Second World War prisoners of war were sometimes 
forbidden to leave their quarters during the night 2. The Convention 
relative to the Protection of Civilian Persons in Time of War, like 
the Prisoners of War Convention, stipulates that internees should have 
sanitary conveniences for their use day and night. 

The Government Experts had wished to lay down definitely 
the frequency with which baths could be taken3. This idea was not 
accepted, but one bath or shower per week can be considered reason- 
able. 

With regard to the washing of clothes, the International Com- 
mittee of the Red Cross advocated, during the Second World War, 
the establishment of collective laundries in prisoner-of-war camps. 
Experience showed, however, that prisoners preferred to launder 
their own clothes. The same facility has been granted to civilian 
internees. 

1 See Report on the Work of the Conference of Government Experts, pp. 135-136. 
2 See Report of the International Committee of the Red Cross on its activities 

during the Second World War ,  Vol. I ,  p. 263. 
3 See Report on the Work of the Conference of Government Experts, pp. 144-145. 



This text corresponds to paragraph 4 of Article 25 of the Prisoners 
of War Convention. In the Second World War a great number of 
women served in the armed forces and the Diplomatic Conference 
therefore considered it necessary to develop the principle already 
set forth in Article 3 of the 1929 Convention and to include mare 
details with regard to women prisoners. The same applies to women 
civilian internees. This paragraph is a case of a particular application 
of the general principle laid down in Article 27, paragraph 2, con- 
cerning the respect due to women's honour. 

ARTICLE 86. - PREMISES FOR RELIGIOUS SERVICES 

The  Detazning Power shall place at the disposal of interned persons, 
of whatever denomination, premises suitable for the holding oj their 
religious services. 

In the Stockholm Draft this text had been incorporated in the 
extensive Article dealing with religion which will be found below 
(Article 93). 

The Diplomatic Conference thought it preferable to mention 
in the statement of rules concerning the housing of internees, the 
obligation laid on the Detaining Power to provide premises suitable 
for religious services. 

I t  does not seem essential that these premises should be set aside 
exclusively for religious services. The parallel text in the Prisoners 
of War Convention (Article 34, paragraph 2) speaks of " adequate " 
premises. In both cases, it should be understood that the premises 
where services are held should be sufficiently spacious and clean 
and so built as to give effective shelter to those attending the services. 

ARTICLE 87. - CANTEENS 

Canteens shall be installed in every place of internment, except 
where other suitable facilities are available. Their purfiose shall be to 
enable internees to make purchases, at prices not higher than local 
market prices, of foodstufls and articles of everyday use, including soap 
and tobacco, such as woztld increase their personal well-being and comfort. 



ARTICLE 87 389 

Profits made by canteens shall be credited to a welfare fund to be set 
up for each place of internment, and administered for the bertefit of the 
internees attached to such place of internment. T h e  h t e r n e e  Committee 
provided for in Article 102 shall have the right to check the management 
of the canteen and of the said fund. 

W h e n  a place of internment i s  closed down, the balance of the welfare 
f w d  shall be transferred to the welfare fund of a place of internment 
for internees of the same nationality, or, if such a place does not exist, 
to a central welfare fund which shall be administered for the benefit of 
all internees remaining in, the custody of the Detainilzg Power. I n  case 
of a general release, the said profits shall be kept by the Detaining Power, 
subject to a n y  agreement to the contrary between, the Powers co~cerned. 

Whereas the establishment of canteens for prisoners of war is 
obligatory (Third Convention, Article 28,  paragraph I), civilian 
internees will only be provided with canteens where other suitable 
facilities are not available. Indeed, there could be no question of 
establishing canteens if, for example, the internees were permitted 
to go to local shops to make purchases. Where canteens are installed, 
the text makes it clear that the prices should not be higher than 
local market prices. This provision was introduced at the Stockholm 
Conference, in order to avoid any repetition of certain abuses which 
occurred in prisoner-of-war camps during the Second World War 
despite the clear provisions of the 1929 Convention1. 

I t  will be noted that the list of ordinary articles with which 
canteens should be supplied contains soap, although Article 85, 
paragraph 3, lays an obligation on the Detaining Power to supply 
soap in sufficient quantity and free of charge to the detainees. The 
text under discussion is aimed above all at  " sustaining the morale " 
of the internees and giving them the opportunity of buying, for 
example, a particular kind of soap of their own choice in place of a 
corresponding amount of the kind supplied by the Detaining Power. 

The welfare fund is to be made up exclusively of canteen profits. 
In this connection, the Rapporteurs a explained that paragraph 2 was 

Article 12, para. 2 : ". . . prisoners shall be able to procure, at the local 
market price, food commodities and ordinary articles ". 

3 e e  Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 827. 



so drafted as to suggest that monies other than canteen profits might 
appropriately be allocated to general welfare purposes. The term 
"welfare fund " leaves the administrative authorities of the Detaining 
Power a wide freedom of interpretation on the use to be made of 
what is available, which can be divided between the recipients in 
unequal parts, taking into account the need to help those among 
the civilian internees most in need. There can indeed be very wide 
variations in the situation of internees. The guarantees of serious 
and impartial management which the internees can in any case 
claim, are given by the "right to check " granted to the Internee 
Committee called for under Article 102l. However, this right to' 
check, like that exercised by the same body over the whole adminis- 
tration of the canteens, leaves the Detaining Power itself the power 
of decision in regard both to the management of canteens and to the 
distribution of welfare funds. 

PARAGRAPH3. - DISPOSALOF A CREDIT BALANCE 

OF THE WELFARE FUND I F  A PLACE OF INTERNMENT IS CLOSED DOWN 

The Stockholm Draft reserved the balance of the welfare fund, if 
a place of internment was closed down, to internees of the same 
nationality. The Geneva Conference proved less categorical and did not 
exclude the use of the funds on behalf of internees of other nationalities. 

The Third- Geneva Convention (Article 28, paragraph 3) envisaged 
that when a prisoner-of-war camp was closed down the credit balance 
of the special fund should be handed to an international welfare 
organization to be employed for the benefit of prisoners of war 
of the same nationality. The idea was not adhered to in the case of 
civilian internees, because in general they are less numerous and of 
more diverse nationalities than prisoners of war, so that in some 
cases it would doubtless be difficult to make a fair distribution of 
the balance of the welfare fund on the sole basis of the nationality 
of the beneficiaries. 

On the other hand, the provision making allowances for a general 
release of the internees is exactly the same as in the case of the 
repatriation of prisoners of war. The Detaining Power is to keep the 
profits from the canteens subject to any agreement to the contrary 
between the Powers concerned, made in accordance with the pro- 
cedure laid down in Article 6 of the Third Convention and Article 7 of 
the Fourth Convention. 

In any case, it would be permissible for the Detaining Power to en'trust 
the management of the fund to the Internee Committee itself. 



ARTICLE 88. - AIR RAID SHELTERS. - PROTECTIVE MEASURES 

In all places of internment exposed to air raids and other hazards of 
war,  shelters adequate in number and structure to ensure the necessary 
protection shall be installed. I n  case of alarms, the internees shall be 
free to enter such shelters as quickly as  possible, excefiting those who 
remain for the protection of their quarters against the aforesaid hazards. 
A n y  protective measures taken in lavowr o/ the fiopulation shall also 
apply  to them. 

A l l  due precautions must be taken in places of internment against 
the danger o f  fire. 

During the Second World War, the International Committee of 
th6 Red Cross had occasion to express the opinion that "the employ- 
ment of prisoners of war on non-combatant anti-aircraft defence 
was not a contravention of security guarantees, if such employment 
was restricted to the defence of the prisoners' own quarters "l. This 
opinion was endorsed by the Diplomatic Conference and gave rise 
to this paragraph and the corresponding paragraph of the Convention 
relative to the Treatment of Prisoners of War (Article 23, paragraph 2). 

I t  should be noted that civilian internees, like prisoners of war, 
must also be given the benefit of any protective measures taken in 
favour of the population. 

In  rural districts, where in general there are no permanent shelters 
and the inhabitants can only flee from their houses during the bombing, 
the protection of internees and prisoners of war may even seem 
superior to that of the local population. The advantage thus given 
to them is designed to compensate for their inability to seek safety 
in flight. 

I t  should be noted that the beginning of this paragraph is so 
worded as not to force States which consider themselves out of reach 
of enemy action to provide shelters against air raids2. 

See Report of the International Committee of the Red Cross on its activities 
during the Second World W a r ,  Vol. I ,  p. 313. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A. 
p. 837. 



This provision arises from the general obligation to safeguard 
internees under the control of the Detaining Power. 

I t  becomes of extreme importance when the buildings used for 
internment are huts or old buildings, particularly if they are made 
of timber and are not fire-proof. 

Chapter PI1 

Food and Clothing 

ARTICLE 89. - FOOD 

Daily food rations for internees shall be suficient in quantity, quality 
alzd variety to keefi internees in a good state of health and prevent the 
development of nutritional deficiencies. A ccoztnt shall also be taken of 
the customary diet of the internees. 

Internees shall also be given the means by which they can pefiare 
for themselves any  additional food in their possession. 

Suficient drinking water shall be sufifilied to internees. T h e  use of 
tobacco shall be fiermitted. 

Internees who work shall receive additional rations in proportion 
to the kind of labour which they perform. 

Expectant and nursing mothers and children under fifteen years of 
age shall be given additional food, in proportion to their physiological 
needs. 

The Government Experts who met in 1947 at the instance of the 
International Committee of the Red Cross gave detailed consideration 
to the provision of food for prisoners of war and civilian internees. 

The 1929 Prisoners of War Convention laid down that the food 
ration of prisoners of war was to be equivalent in quantity and quality 
to that of depbt troops, but experience had shown that the term 
" dep8t troops " was too vague to be of any real use as a basis of 
comparison. I t  was then suggested that the ration for prisoners of 



war and internees should be required to be equivalent to that of the 
civilian population. The experts, however, remembering that the 
official rations of the civilian population in wartime are nearly always 
supplemented from sources which would not be available to men 
deprived of their liberty, considered that this form of words would have 
no practical value and considered that it was better merely to recom- 
mend the provision of food rations sufficient to keep protected persons 
" in a good state of health ". This expression and the " good health " 
mentioned in the Third Convention (Article 26, para. 1) call for 
some clarification. 

It might perhaps have been possible to refer to the calorific vaiue 
of the food. Such a solution was considered, but rejected because of 
the difficulty of fixing a value which would be suitable in all latitudes 
and also because of the difficulty of giving sufficient details regarding 
the distribution of the calories to meet all cases. The Diplomatic 
Conference accordingly abandoned the suggestion by the Stockholm 
Conference that the Convention should include the sentence : " Inter-
national standards bearing on nutrition that may be adopted shall 
be applied to internees." 

A completely general wording was decided upon. I t  leaves the 
Detaining Power some latitude on condition that the state of health 
of the internees is checked at intervals at the inspections provided 
for in Article 92. I t  will thus be the actual needs of the internees 
which will determine the amount of the ration, depending on the 
particular requirements of each internee and on the living conditions : 
climate, altitude, amount of work required, etc. The second sentence 
of paragraph 1 was inserted in view of experience gained during the 
Second World War. Visits to internees' camps had shown how 
necessary it was for the food to be in accordance with the national 
tastes of the internees. In the United States, Japanese complained 
that their food was cooked according to the American taste and that 
they only had rice eighteen times a month, whereas Americans 
imprisoned in Japan suffered from inadequate rations, although they 
were equivalent to the normal rations of the Japanese population. 
This clause was inserted in paragraph 1 in order to overcome such 
drawbacks so far as possible. Paragraph 2 was included for the same 
reason. 

This clause corresponds to Article 26, paragraph 4, of the Prisoners 
of War Convention. I t  was considered advisable to give members 
of the forces in captivity the right to prepare, themselves, any 
additional food in their possession : the arguments in support of such 



a course apply even more strongly to civilians who are less accustomed 
than soldiers to community feeding. 

In the case of internees the source of this additional food may be 
purchased with money they have earned by working, or gifts received 
from relations or charitable organizations. 

This provision is based on Article 11, paragraph 3, of the 1929 
Prisoners of War Convention. The obligation which it lays on the 
Detaining Power is a most important one, particularly in desert areas. 
On a number of occasions during the Second World War, the Inter- 
national Committee of the Red Cross arranged searches for springs 
and the laying down of pipes in order to supply internee camps with 
water1. Drinking water must be " supplied " by the Detaining 
Power : but the same is not true of tobacco, which is, however, listed 
among the articles which must be stocked in canteens (Article 87, 
para. 1). It is mentioned here, although it is not a foodstuff, because 
experience has shown that for many prisoners tobacco is as necessary 
as food. Tobacco is not an article of prime necessity ; it is even to 
some extent a poison : many people do completely without it while 
others may be suddenly deprived of it without suffering physical 
inconvenience, and even with advantage to their health. But it is a 
fact that from a psychological point of view tobacco plays a very 
important part in the life of men in confinement. I t  calms the nerves 
of the smokers and helps them to bear their suffering, while it provides 
non-smokers with a valuable form of currency which enables them to 
procure other advantages in exchange. Tobacco is not harmful in 
the way that alcohol is, and the Convention, in placing it among 
the things like water which are essential for the internees, recognizes 
the important part played by this harmless narcotic in soothing 
men's minds and nerves. 

Work, and in particular the manual work with which we are 
concerned here, may have a bad effect on the heaIth of the internees 
if the ration of food they receive is not commensurate with the hardness 
of the work done. Observance of the rule laid down in paragraph 1 
concerning the maintenance of a good state of health requires that 
additional efforts made shall be matched by additional food supplied. 

See Report of the International Committee of the Red Cross 0% its activities 
during the Second World War ,  Vol. I ,  pp. 581-582. 



Paragraph 5 lays down that children and expectant and nursing 
mothers are to be provided with additional food. In their case 
deficiency diseases would be particularly deplorable, as they would 
affect future generations l. 

The International Union for Child Welfare formally supported 
an amendment submitted by the United Kingdom Delegation at the 
Diplomatic Conference and insisted on children being protected 
against the danger of nutritional deficiencies, in order that they 
might achieve " normal growth ". 

The children to be protected were defined as those under the age 
of fifteen, the clause, which was not included in the Stockholm Draft, 
being introduced in order to bring the text into line with Part I1 
(Article 24) in regard to the classes of person who were to receive 
preferential treatment. Comparison of the texts leads to the conclusion 
that international usage has now settled on an age limit of fifteen 
years as defining what is meant by " children " when no further 
description is given. 

Formerly it was customary to consider girls or boys of twelve 
years and under to be " children ". E. Gurlt gives many examples 
of this practice in his collection of texts relating to the care of the 
sick and wounded in wartime, where he quotes the terms of various 
Conventions concerning the exchange of prisoners 2. 

In the International Conventions prepared by the International 
Labour Office the age of fourteen years was originally mentioned as 
being that below which children could not be employed on certgin 
types of work regarded as being too heavy for them: viz., industrial 
work and maritime labour4. The age limit wa's raised to fifteen 
when the Conventions were revised a short time before the Second 
World War. 

When visiting civilian internees' camps during the Second World War, 
delegates of the International Committee of the Red Cross always paid particular 
attention to the quantity of milk supplied to young children. In Dutch Guiana 
the International Committee's delegate arranged to have a number of cows 
brought to a camp from neighbouring farms (see Report of the International 
Committee of the Red Cross on its activities during the Second World War ,  Vol. I ,  
p. 581). 

a A Treaty between France and the Netherlands, May 21, 1675; Cartel 
between Denmark and Sweden, August 16, 1777 ;Cartel between Brandenburg 
and Sweden, August 28, 1678; Treaty between France and Spain, April 11, 
1691, etc., cited by E. GURLT: Zur Geschichte der internationalen und frei- 
willigen KrankenpfEege i m  Kriege, Berlin, 1873, pp. 14 et seq, 

Convention No. 5, entered into force on June 13, 1921, revised in 1937. 'Convention No. 7, entered into force on September 27, 1921, revised 
in 1936. 



-- 

The International Union for Child Welfare had suggested that 
the age limit in this Article should be raised to sixteen years ; but 
the authors of the Convention thought it better to keep to the age 
limit of fifteen years which was generally recognized and represented 
a considerable advance on former usage 2. 

W h e n  taken into custody, internees shall be given all facilities to 
#yovide themselves with the necessary clothing, footwear and change of 
underwear, and later on, to procure further supplies if required. Should 
a n y  internees not have su8cient clothing, account being taken of the 
climate, and be unable to procure any,  it shall be #rovided free of charge 
to t h e m  by the Detaining Power. 

T h e  clothing supplied by the Detaining Power to internees and the 
outward markings #laced on  their own clothes shall not be igrzonzinious 
nor expose them to ridicule. 

Workers shall receive suitable working outfits, including protective 
clothing, whenever the nature of their w w k  so requires. 

Whereas prisoners of war must be provided with clothing, under- 
wear and footwear by the Detaining Power (in accordance with a 
principle laid down in Article 12 of the 1929 Prisoners of War Con- 
vention and reaffirmed in Article 27 of the Third Convention of 
1949) 3, civilian internees have to provide their own clothes. 

They are generally interned in the country in which they had 
settled and it would therefore seem possible for them to provide 
themselves with sufficient clothing when they are arrested, provided 
they are allowed to do so ; and, subject to the same proviso, they 
should be able to send for anything else they need. 

I In white countries a t  least. In others puberty often occurs earlier, but 
it was thought preferable, in the interests of this category of persons in need 
of special protection, to retain the higher age limit. 

a An age limit of fifteen is nevertheless to be found in the texts of certain 
old treaties. Cf. Cartel between Denmark and Sweden, April 30, 1719, 
quoted by E. Gurlt, op. cit., p. 19. 

This is only reasonable since before their capture prisoners of war, being 
servicemen, were clothed and equipped by the State in whose service they were. 



Experience has shown, .however, that this assumption may not 
always be realized in practcel. The Convention accordingly lays 
down that should they not have sufficient clothing, account being 
taken of the climate, the Detaining Power is to provide them with 
it free of charge. 

PARAGRAPH- NOT TO BEAR RIDICULOUS2. CLOTHING 
-

OR IGNOMINIOUS OUTWARD MARKINGS 

These provisos are connected with Articie 27 of the Convention 
stating that protected persons are entitled, in all circumstances, to 
respect for their persons and their honour. I t  is essential to prevent 
internees from being forced to wear convicts' uniforms or other 
uniforms of a similar nature, as was the case in certain concentration 
camps. of hateful memory. The plenipotentiaries were unanimous in 
1949 in disapproving of such practices and although paragraph 1 had 
already, as it were, implied that disapproval, they felt that they 
should reaffirm it explicitly at this point. I t  must, indeed, always 
be remembered that internment is not a punishment and cannot in any 
way besmirch anyone's honour. 

Internees are not obliged to work. Article 95 of the Convention 
lays down that the Detaining Power shall not employ internees as 
workers unless they so desire. If they do wish to work, the Detaining 
Power is obliged to provide them with the necessary working outfit. 

The outfit must in particular include suitable boots or shoes and 
also protective clothing when the work is connected, for example, 
with navvying in marshy ground or is likely to spoil the personal 
clothing of the worker. This last clause concerning protective clothing 
was added to the Stockholm Draft by the Geneva Conference as it 
was considered in keeping with the general spirit of the Article, 
according to which an internee must always have a proper suit of 
clothing in his possessiorl. 
-

In occupied France, in the Compibgne camp for example (Front-stalag 
122), the delegate of the International Committee of the Red Cross had found 
that 60% of the internees were without a complete set of clothing, 90% lacked 
underclothes and socks and 40% had no overcoat. It is true that they had not 
been given every facility a t  the time of their arrest to provide themselves with 
the necessary clothing. 



Chapter IV 

Hygiene and Medical Attention 

ARTICLE 91. - MEDICAL ATTENTION 

Every place of internment shall have a n  adequate infirmary,  under 
the direction of a qualified doctor, where internees m a y  have the attention 
they require, as well as appropiate  diet. Isolation wards shall be set 
aside for cases of contagious or mental diseases. 

Maternity cases and internees suflering from serious diseases, or 
whose condition requires s@ecial treatment, a surgical operation or 
hospital care, must be admitted to any  institution where adequate treat- 
ment can be given and shall receive care not inferior to that provided 
for the general population. 

Internees shall, for preference, have the attention of medical personnel 
of their own nationality. 

Internees m a y  not be firevented from presenting themselves to the 
medical a~thori t ies  for examination. T h e  medical authorities of  the 
Detaining Power shall, upon request, issue to every internee who has 
undergone treatment a n  oflcial certificate showing the nature of  h is  
illness or in jury ,  and the duration and nature of the treatment given. 
A duplicate of this certificate shall be forwarded to the Central Agency 
Provided for in Article 140. 

Treatment, including the +revision of any  apparatus necessary for 
the maintenance o f  internees in good health, fiarticularly dentures and 
other artificial appliances and spectacles, shall be free of charge lo the 
internee. 

I t  will be remembered that under Article 81 the Detaining Power 
is bound to provide free of charge for the maintenance of internees, 
and specific mention is made of the necessity of granting them 
medical attention. When all is said and done, the health of the inter- 
nees is the best indication of the way in which the Detaining Power 
has fulfilled its international obligations in regard to them. The 
five paragraphs of Article 91 concern the practical fulfilment of the 
obIigations mentioned. 



The first step in providing adequate medical care will obviously 
be the establishment of infirmaries in the places of detention. They 
must not be established merely for show ; the text of the Article 
requires each infirmary to be under the direction of a qualified doctor. 

In certain cases medical treatment includes the provision of a diet 
designed to help the patient's recovery. If the diet cannot be followed 
in the internees' ordinary living quarters, they must be admitted to 
the infirmary. 

Because of the danger of diseases spreading, particularly in view 
of the conditions under which the internees live, it is laid down that 
isolation wards shall be set aside for contagious cases. The same 
provision appeared in the Stockholm text, but the words " if necessary" 
accompanying it might have been taken as reducing the force of the 
obligation laid on the Detaining Power, and the International Com- 
mittee of the Red Cross accordingly proposed omitting those two 
words in order to avoid all ambiguity1. The Diplomatic Conference 
fell in with their views and added the further obligation of isolating 
mental patients. Segregation may seem somewhat cruel in this case, 
especially when it is remembered that internment itself may have 
been the cause of mental affliction (or have aggravated an already 
disturbed mental condition) ; the decision of the Conference neverthe- 
less commands approval, for the crowded living conditions in internee 
camps made the adoption of such a solution absolutely necessary in 
the interests of the internees as a whole. 

The infirmary mentioned in paragraph 1 will only be suitable for 
the treatment of illnesses which can be readily cured. In cases where 
a surgical operation becomes necessary, internment must not be 
allowed to prevent it being performed. In order to fulfil its inter- 
national obligations the Detaining Power should arrange for internees 
suffering from serious illnesses to receive care not inferior to that 
provided for " the general population". This rule will moreover be 
applied with due allowance made for the social status of the internees 
whenever there is any variation in the treatment accorded to different 
classes of the population. I t  must be remembered that internment 
is not a punishment. It is a precautionary measure adopted in the 

See Remarks and Pro+osals submitted by the International Committee 
of the Red Cross, Geneva, 1949, pp. 46,79. 



interests of the Detaining Power. I t  cannot be allowed to cause 
serious prejudice to the persons interned and the fact of not being 
able to receive the care required would cause such prejudice. 

The reference to maternity cases was inserted in the text at  the 
request of the International Union for Child Welfare. Such cases can 
obviously receive greater and more methodical care in special 
maternity homes than in internment camps. 

I t  should furthermore be noted that the establishments referred 
to in paragraph 2 may, unlike the infirmary, be outside the place of 
internment and even at some considerable distance from it. The 
difficulties which arise in moving prisoners of war do not exist in the 
case of civilians ; it is reasonable to suppose, therefore, that if con-

. 	 tagious or mental diseases treated in the infirmary were to become 
serious or chronic, requiring " special treatment ", the internees 
concerned should be taken from the infirmary to one of the institu- 
tions described in paragraph 2. 

. PARAGRAPH- OF THE DOCTOR3. NATIONALITY 
IN CHARGE OF THE CASE 

The stipulation that internees shall, for preference, have the atten- 
tion of medical personnel of their own nationality applies mainly 
to medical treatment which can be given in the infirmary, for there 
may be one or more doctors among the internees and their services 
may be called upon for their fellow-countrymen. In spite of the 
honourable traditions of the medical profession, patients naturally 
prefer to be looked after by a compatriot rather than by some other 
doctor, if only because he speaks the same language. The interests 
of the patient demand that he should be able to make himself clearly 
understood by his 'doctor. 

This statement of preference in no way invalidates the principle 
of the neutrality of doctors in face of suffering, a principle on which 
the Red Cross and the First Geneva Convention are founded. I t  in 
no way relieves the doctor provided by the Detaining Power from 
his obligation to care for the sick without discrimination, and it does 
not authorize him to neglect to give care to an interned enemy while 
awaiting the arrival-perhaps not certain-of a doctor of the patient's 
own nationality. 

When the treatment has to be given in one of the institutions 
referred to in paragraph 2, perhaps at some distance from the place 
of internment, it is still preferable for medical personnel to be of the 
same nationality as the internees ; but the preference is necessarily 
less binding. 



Although the fact is not mentioned in this paragraph, a daily 
medical inspection will take place in places of internment. This 
follows, as will be seen further on, from Article 125. Internees will 
thus be able to report sick when they are ill, so as to receive medical 
attention without delay. 

The provisions of paragraph 4 are of particular importance in 
deciding questions of responsibility in case of accident or sickness. 
In order to receive the benefit, should occasion arise, of grants 
payable by insurance companies under private contracts or by private 
persons or the State in accordance with the law, it is necessary to be 
in possession of a medical certificate. In the absence of such a certifi- 
cate, the man concerned, being unable to prove his entitlement, 
would be liable to have payment refused. I t  was therefore essential 
to relax the strict conditions of surveillance, whenever necessary, to 
allow internees to have themselves examined by a doctor. The Con- 
vention does this and goes still further by obliging the medical author- 
ities of the Detaining Power to issue an official certificate with all 
necessary details of cases submitted to them. I t  will be noted that 
the obligation is laid on " the medical authorities of the Detaining 
Power ". To safeguard the interests of the patient, the Central Agency 
provided for in Article 140 is to receive a duplicate copy of the medical 
certificate. The duplicate will be kept in a neutral country and the 
person concerned will be able to produce it after the close of hostilities 
in order to obtain redress, should he have been unjustly deprived of 
his rights or of the means of proving them. 

PARAGRAPH5. - DENTURES,SPECTACLES AND OTHER 


ARTIFICIAL APPLIANCES 


During the Second World War the International Committee of 
the Red Cross noticed when visiting prisoner of war camps that the 
absence of artificial appliances inflicted the greatest discomfort on 
men who had undergone operations. Even when temporary artificial 
limbs were provided, arrangements were not always made to educate 
the wounded in their use. Some regulations permitted the issuing of 
dentures only to prisoners who had lost at least fifteen teeth while in 
captivity; this led to numerous cases of gastric trouble due to 
insufficient mastication1. Spectacles are also needed, for without 

See Refiort of the International Committee of the Red Cross on its activities 
during the Second World War,  Vol. I ,  p. 266. 



their help some people are unable to read, and reading is an important 
safeguard against the boredom arising from inaction. Taking account 
of the experience thus gained, the Conference made it incumbent on 
the Detaining Power to provide internees with permanent artificial 
appliances. Relief societies will undoubtedly try to assist the Detain- 
ing Power to fulfil this obligation by supplying, in particular, dentures 
and spectacles (they set an example in this respect during the Second 
World War) ;it was nevertheless essential, in the interests of internees, 
that the responsibility of the Detaining Power in this matter should 
be clearly laid down. 

ARTICLE 92. -MEDICAL INSPECTIONS 

Medical inspections of interflees shall be made at least once a month. 
Their purpose shall be, in particular, to supervise the general state of 
health, .nutrition and cleanliness of internees, and to detect contagious 
diseases, especially tuberculosis, malaria, and ve~zereal diseases. Such 
inspections shall include, in fiarticular, the checking of the weight of each 
internee and, at least once a year, radioscopic examination. 

Medical inspections are designed to check on the standard of 
hygiene in the camps and the state of health of the internees. The 
cleanliness of premises occupied by large numbers of people is essential 
to the physical well-being of the inmates and it was important for 
its supervision to be placed in the hands of the medical authorities 
themselves. 

The medical inspections might well have been arranged at more 
frequent intervals. The International Committee had, for example, 
suggested that mobile medical teams should be responsible for them. 
The Government Experts considered, however, that monthly inspec- 
tions would suffice, provided that attention was directed to the 
detection of the main contagious diseases-tuberculosis, venereal 
diseases and malaria l. Their view was endorsed by the Diplomatic 
Conference. 

A person's weight is a very reliable indication of, his state of 
health ; checking of weight was therefore expressly mentioned as 
being a duty of the inspecting doctors. 

See Report o n  the Work  of the Conference of Government Experts, pp.148-149. 
See Commentary on Article 89. 



ARTICLE 93 403 

Radioscopic examinations, the results of which are so helpful in 
making or confirming medical diagnoses, were merely recommended 
by the experts and the International Committee. The Diplomatic 
Conference, wishing to emphasize their importance, stipulated that 
they should take place at  least once a year. 

Chapter V 

Religious, Intellectual and Physical Activities 

ARTICLE 93. - RELIGIOUS DUTIES 

Internees shall enjoy complete latitude in the exercise of their religious 
duties, including attendance at the services of their faith, on  condition 
that they comply with the disciplinary routine prescribed by the detaining 
authorities. 

Ministers of religion who are interned shall be allowed to minister 
freely to the members of their community. For this pztrpose the Detaining 
Power shall ensure their equitable allocation amongst the variozts places 
of internment in which there are internees sPeaking the same language 
and belonging to the same religion. Should such ministers be too few irt 
number, the Detaining Power shall provide them with the necessary 
facilities, including means of transport, for moving from one place to 
another, and they shall be authorized to visit any  internees who are in 
hospital. Ministers of religion shall be at liberty to correspond on  matters 
concerning their ministry with the religious authorities in the country of 
detention and, as far as possible, with the international religious organiza- 
tions of their faith. Such correspondence shall not be considered as  
forming a part of the quota mentioned in Article 107. It shall, however, 
be subject to the provisions of Article 112. 

W h e n  internees do not have at their disposal the assistance of ministers 
of their faith, or should tlzese latter be too few innumber, the local religious 
authorities of the same faith m a y  appoint, in agreement with the Detaining 
Power, a minister.of the internees' faith or, if such a course i s  feasible 
from a denominational point of view, a minister of similar religion or 
a qualified layman. T h e  latter shall enjoy the facilities grarzted to the 
ministry he has assumed. Persons so appointed shall comply with all 
regztlations laid down by the Detaining Power irt the interests of discipline 
and security. 
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From the very first days of the Red Cross Henry Dunant had 
raised the question of " the moral welfare of prisoners of war ". 

Morale always exerts a physical effect, but it is more acute in the 
case of people who have lost their freedom, because their inner life 
tends to grow in importance. 

Even before the Geneva Prisoners of War Convention had been 
drawn up, Article 18 of the Hague Regulations had stated the 
following principle : " Prisoners of war shall enjoy complete liberty in 
the exercise of their religion, including attendance ,at the services of 
whatever church they may belong to, on the sole condition that 
they comply with the measures of order and police issued by the 
military authorities ". 

The same principle was again proclaimed in similar terms in 
~ r t i c l e16 of the Geneva Convention of 1929 which added that : 
" Ministers of religion, who are prisoners of war, whatever may be 
their denomination, shall be allowed freely to minister to their co- 
religionists." 

I t  was logical to use the reasoning applied in the case of prisoners 
of war in that of civilian internees. The International Committee 
of the Red Cross did so in the memorandum which it addressed to 
all the belligerent Powers on July 14, 1943. The memorandum 
noted that after a long period of confinement the prisoners and 
internees increasingly sought spiritual help from religious directors 
and pointed out that in order to be able to carry out their task, these 
men ought to enjoy the facilities generally granted to members of 
the medical staff of the camps (permission to leave camp regularly, 
permission to write more frequently, etc.). The request was well 
received in most quarters, and when the International Committee 
undertook to draw up a draft Convention for the protection of civilians, 
it convened in Geneva, to obtain the benefit of their experience and 
advice, an expert commission composed of representatives of the 
various charitable organizations which had co-operated with it in 
bringing spiritual or intellectual aid to victims of the war. The 
expert commission included representatives of the following organiza- 
tions : the World's Young Women's Christian Association, World's 
Alliance of Young Men's Christian Associations, Caritas Inter-
nationalis, World Jewish Congress, World Council of Churches, 
World's Student Christian Federation, Pax Romana, Catholic Relief, 

* See RePort of the International Committee of the Red Cross on its activities 
during the Second World War, Vol. I ,  p. 275. 
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and War Relief of National Catholic Welfare Conference. It helped 
to prepare a draft text which, after being adopted with certain 
additions by the XVIIth International Red Cross Conference, was 
taken as a basis for discussion by the Diplomatic Conference. 

At the Diplomatic Conference the Delegation of the Holy See 
undertook to redraft the text and submit it " in  a clear, systematic 
and accurate form ", as some of the clauses adopted at  Stockholm 
appeared to overlap other provisions of the Convention, or to be 
redundant l. When submitting his amendment-which was exactly 
the same in the case of prisoners of war and civilian internees-the 
Delegate of the Holy See stated that it represented the views of 
various religious organizations which had studied the Convention. 
The amendment was modified in some particulars by the committee 
responsible as it applied to the Prisoners of War Convention, but 
was adopted almost as i t  stood in the case of civilian internees. The 
resultant divergence between the two Conventions will be pointed 
out in the commentary on the third paragraph. 

Paragraph 1is very nearly a word-for-word reprodudion of Article 
18 of the Hague Regulations, to which reference has been made. The 
expression "measures of order and police " has however been replaced 
by the words "disciplinary routine" which imply a rather less strict 
supervision. There is no longer any question of special police regula- 
tions relating to religious observances, but only of general rules for 
the maintenance of discipline. The change of wording had been recom- 
mended by representatives of religious organizations consulted by the 
International Committee of the Red Cross 2. 

It should be noted that religious services do not merely involve 
the use of " suitable premises " for which official provision is made 
in Article 86, but also the use of prayer books and various other objects. 
During the last World War the International Committee of the Red 
Cross was sometimes obliged to apply for censorship or police regula- 
tions to be waived to allow their import3. Religious practices may 
also refer to those of a physical character, methods of preparing food, 
periods of fast or prayer, or the wearing of ritual adornments ; all 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 331. 

See Report on the Work of the Conference of Government Experts, p. 149. 
See Report of the International Committee of the Red Cross on its activities 

during the Second World War ,  Vol. I ,  p. 276. 
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these special requirements should, subject to the maintenance of 
routine discipline, be facilitated by those administering places of 
detention. I t  should finally be mentioned that Article 130, para- 
graph 1, places Detaining Powers under an obligation to ensure that 
internees are honourably buried, if possible according to the rites 
of the religion to which they belonged. . 

The free exercise of their ministry by interned ministers of religion 
for the benefit of their co-religionists is stipulated in a series of 
provisions which the International Committee recommended as a 
result of its experiences during the Second World War. The Com- 
mittee had observed that in certain prisoner-of-war camps there 
was a surplus of priests or clergymen, while in others there were 
too few ;as a result representations were made with a view to securing 
a better distribution of ministers of religion. Such representations 
were, as a rule, well received. The idea of equitable allocation was 
adopted in the Convention, but it was also necessary for ministers 
of religion to be relieved of certain restrictions resulting from their 
internment, to enable them to minister freely to their flock. To this 
end they are granted facilities for moving from one place of intern- 
ment to another (or for going outside places of internment to visit 
hospitals where the sick are undergoing treatment). They also enjoy 
facilities for corresponding with the ecclesiastical authorities, either 
in the country of detention or even, where this is possible, outside 
it. Since this correspondence is connected with their ministry and 
concerns'interests bearing no relation to their own individual position, 
it was reasonable not to make them subject to possible restrictions 
under Article 107 (2 letters and 4 cards per month, on the official 
forms). On the other hand, since an international religious authority 
might be unaware of the ruies iaid down in the Convention I,corre-
spondence with that authority had to remain subject to the censorship 
provided for in Article 112. 

In these provisions a certain analogy exists between ministers 
of religion and the representatives of prisoners of war. Since the 
internees' regulations make no provision for such representatives- 
but only for the election of Internee Committees (Article 102)- 
it is all the more necessary to interpret the facilities granted to 
ministers of religion for the practice of their ministry as including 

See Final Record of the DiPlomalic Conference of Geneva of 1949, Vol. 11-A, 
p. 838. 
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a fortiori some of the facilities expressly stipulated in the case of 
representatives of prisoners of war. Libraries, reading rooms or the 
circulation of a newspaper may, for example, be most useful to 
ministers of religion. I t  was not necessary to lay down that they were 
to be exempted from work, since work is not compulsory in the case 
of internees (Article 95) ;on the other hand, the task of carrying out 
their ministry, which often demands arduous effort, may be regarded 
as actual work and as entitling the minister to pay. This pay might, 
by analogy with the provisions of Article 62 of the Prisoners of War 
Convention, be provided out of the welfare fund administered by the 
Detaining Power and made up of canteen profits in accordance with 
Article 87, paragraph 2, which has already been discussed. 

Provision had to be made for the possibility of there being no 
ministers of religion, or too few of them. The commission of religious 
experts convened by the International Committee of the Red Cross 
in 1947 had advocated recourse being had to the services of ministers 
appointed, with the agreement of the Detaining Power, by the local 
religious authorities. They had thought that as religion is a spiritual 
matter, knowing no frontiers, as it were, the wisdom of the religious 
authorities could be relied upon for avoiding friction resulting from 
the difference of nationality between the congregation and their 
minister. The idea met with the approval of the Diplomatic Con- 
ference and was accepted without objection in the case of civilian 
internees, but the Committee responsible for the Prisoners of War 
Convention considered that if the Detaining Powers were to have any 
part in the appointment of ministers there might be a danger of 
political propaganda being spread under the cloak of religion. In  
order to avoid such a danger it was decided that their appointment, 
while continuing to be subject to the approval of the Detaining Power, 
would only be made "with the agreement of the community of 
prisoners concerned." That provision has no counterpart in the Fourth 
Convention. There is on that point an important difference between 
the position of prisoners of war and that of civilian internees, the 
explanation being that internment generally takes place in the country 
where the internee resides and that intervention in religious matters 
by local religious authorities of the same denomination is therefore 
normal. The position is different in the case of prisoners of war, 
whence the reservation introduced in their case. 

That does not mean that all necessary steps have not been taken, 
from the strictly religious point of view, to  prevent the local religious 
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authorities from making a choice of ministers which shocks the 
conscience of those to whom they minister. The religious authorities 
on whom the choice rests must be " of the same faith " as the internees 
and the minister appointed must be " of the internees' faith ". I t  is 
only in case of such an appointment being impossible, and if such a 
course is feasible from a denominational point of view, that a minister 
of similar religion or a qualified layman may be chosen. 

According to the actual text of the Article, the local religious 
authorities "may " appoint the substitute in question. They are not 
obliged to do so. Internees who have no minister of religion at  their 
disposal simply have the option of asking the local authorities to 
appoint one and the authorities have the option of granting their 
request or even of taking the initiative in the matter. The question 
arises of what would happen if the local authorities did nothing or if 
they refused to make an appointment. I t  is reasonable to suppose 
tliat in that case the Protecting Power (or if there is none, the Inter- 
national Committee of the Red Cross) would be able to take action, 
for the Protecting Power must not merely supervise the application 
of the Convention but must assist in its application. 

A further question arises. Could the precautions aimed at  guaran- 
teeing the internees the right to exercise their religion have gone 
further The Stockholm Convention contained an additional 
provision, stipulating that " in the official reports sent to the Govern- 
ments on the condition of internees, explicit mention shall be made of 
the religious assistance by which they benefit ". The International 
Committee of the Red Cross had considered, however l, that the clause 
would prove a serious hindrance to Protecting Powers or charitable 
organizations when they were drafting their reports. The Committee 
pointed out that they had always tried, in their reports on camp 
visits, to give the fullest possible attention to the spiritual affairs of 
prisoners of war, but would prefer to see the proposed provision 
omitted, as they were on occasion obliged, for particular reasons, to 
devote a report entirely to one subject. This view was endorsed by 
the Delegation of the Holy See at  the Diplomatic Conference and, 
on the proposal of that Delegation, by the Conference itself. 

See Remarks and Proposals, pp. 47-48. 
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ARTICLE 94. - RECREATION, STUDY, SPORTS AND GAMES 

T h e  Detaining Power shall encourage intellectual, educational and 
recreational pursuits, sports and games amongst internees, whilst leaving 
them free to take part in them or not. I t  shall take all practical measares 
to ensure the exercise thereof, in particular by providing suitable premises. 

Al l  possible facilities shall be granted to internees to continue their 
studies OY to take up new sz~bjects. T h e  cdz~cation of clzildre~z and young 
people shall be ensured. T h e y  shall be allowed to attend schools either 
zwithin the place of internment or outside. 

Internees shall be given opportunities for physical exercise, sports 
and  outdoor games. For this purpose, suficient open spaces shall be 
set aside in all places of internment. Special playing grounds shall be 
reserved for children and young people. 

The principle established by Article 94 is a corollary of the one 
set forth in the previous Article. Internees are entitled to have their 
religious aspirations respected and to practise their religion, and they 
may also find intellectual activities a help to their morale. Whereas 
a healthy frame of mind helps internees to maintain their physical 
health, it is no less true that a reasonable amount of physical exercise 
has a favourable effect on their mental balance. I t  was therefore 
quite right to include the provisions dealing with these two subjects 
in one and the same Article. 

That was what the authors of the 1929 Convention had done. 
Article 17 of that Convention reads : " Belligerents shall encourage 
as much as possible the organization of intellectual and sporting 
pursuits by the prisoners of war. " 

This wording, however, appeared inadequate to the Government 
Experts consulted by the International Committee of the Red Cross 
in 1947. They pointed out that Detaining Powers could, without 
violating it in flagrant fashion, simply adopt a passive attitude and 
that  it was desirable to require them to make a greater effort by 
laying more definite obligations on them. 

Moreover, experience during the Second World War had shown 
that detaining authorities were generally ready to welcome the co- 
operation of relief societies, especially by authorizing them to provide 
detained persons with books and games. Article 94 takes this fact 
into account, and should be read in conjunction with Article 142, 
which lays down that relief societies, and in particular the Inter- 
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national Committee of the Red Cross, are to receive " all facilities 
for distributing relief supplies and material from any source, intended 
for educational, recreational or religious purposes " and for assisting 
internees in organizing their " leisure time " within the places of 
internment. 

PARAGRAPH - OF THE INTERNEES1. POSSIBILITY 
ENGAGING I N  STUDY AND SPORTS AND GAMES 

The general rule is accompanied by an important proviso. The 
internees are to be free to take part or not in the intellectual, educa- 
tional, and recreational pursuits, sports and games encouraged by the 
Detaining Power. I t  was essential that such activities should not 
be diverted from their original purpose, under certain influences, 
and used for propaganda. The best means of avoiding this danger 
was to allow the internees to take no part in any activity whose 
spirit might offend them l. 

In order to carry out its commitments in good faith, the Detaining 
Power must take " all practical measures " including, therefore, 
the measures implied by the application of Article 142 on the assist- 
ance given by relief societies. Experience has shown that with the 
best will in the world belligerents could not always make available 
such things as, for example, books written in the language of the 
persons detained. If such works were to be sent to them from outside, 
serious security problems would arise ; for whereas the dignity of 
the internees demands that the Detaining Power abstain from all 
propaganda in its dealings with them, it is no less certain that that 
Power must have the means of blocking any move directed against 
itself. With a view to finding the best possible solution of this difficult 
question, the German Government and the British Red Cross agreed, 
during the last World War, to entrust the International Committee 
of the Red Cross with the task of forming an " Advisory Committee 
on Reading Matter for Prisoners." Books recommended by this body, 
which began its work in February 1940, and consisted of several 
denominational or secular organizations 2, presided over by the 

The amendment suggested for this purpose by the British and Netherlands 
Delegates a t  the Diplomatic Conference is in the same terms as the draft 
submitted by the International Committee of the Red Cross (Rewarks and 
Pro@osals, p. 80). 

a World's Alliance of Young Men's Christan Associations, International 
Bureau of Education, World Commission for Spiritual Aid to Prisoners of War, 
European Student Relief, International Federation of Library Associations, 
and Swiss Catholic Mission for Prisoners of War. 
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International Committee of the Red Cross, were generally accepted 
and the International Committee itself sent nearly a million and a 
half books to prisoner-of-war and internee camps, after first sorting, 
classifying and even repairing them l. 

The Detaining Power must provide the internees with " suitable 
premises ", in particular properly heated libraries, reading rooms 
and class-rooms, and also gymnasiums and games rooms in cases 
where physical exercises cannot take place outside as recommended 
in paragraph 3 of this Article. The use of wireless is certainly 
restricted by the spirit underlying this paragraph. The fact that all 
belligerents use wireless for propaganda purposes makes I t  very 
unlikely that broadcasts would not lead to criticism from one quarter 
or another. 

Finally, it should be pointed out that however useful and desirable 
the assistance of relief societies may be, their co-operation cannot 
relieve the Detaining Power of the obligations laid upon ' i t  under 
this Article. If such societies gave no assistance a t  all, the Detaining 
Power would nevertheless be bound to use all practical means to 
encourage intellectual, educational and recreational pursuits, sports 
and games among the internees. 

Paragraph 2, which has no counterpart in the corresponding 
Article of the Prisoners of War Convention (Article 38), has never- 
theless been largely drafted on the basis of results obtained, mainly 
in military prisoner-of-war camps, during the Second World War. 
The " Camp Universities " which were started in 1914-18 developed 
very considerably in 1940. In Germany, for instance, one such centre 
had as many as 3,000 student prisoners, divided among faculties of 
theology, law, literature, science and medicine. There were also 
laboratories, and the International Committee of the Red Cross was 
allowed to send them measuring instruments and research equipment. 
In  the United Kingdom the prisoners received monthly publications 
issued by the Reich Ministry of Education, while in America a regular 
correspondence was carried on between certain universities and the 
prisoner-of-war camps. The International Committee received the 
manuscripts of scientific works from various places of detention and 
forwarded them to the home countries of the prisoners concerned, 
the copyright being protected for them. Examinations were held 

See Report of the International Committee of the Red Cross on its activities 
during the Second World W a r ,  Vol. I ,  p. 278, and Vol. 111, pp. 288 ff. 
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in the camps, and many universities and technical schools recognized 
their validity1. 

If such facilities could be granted to members of enemy armed 
forces, it was essential that they should not be refused to civilian 
internees, who, i t  must once more be pointed out, have not engaged 
in armed hostilities. Internees are men normally associated with the 
work of the country where they are detained, who have only. been 
removed from their usual activities as a precautionary measure ; 
their internment must not become in any way a punishment. For 
that matter enabling these people to improve their education during 
their captivity would be in the interests of everyone. 

The same line of reasoning can be applied even more strongly 
to the case of internees' children, when they share their parents' 
internment. Those children represent the future and it is important 
that the future should be safeguarded. This provision is one more 
proof of the interest shown by the Geneva Conventions in child 
welfare. I t  represents a most useful addition to the provisions 
contained in Article 50, which is one of the Articles (14, 17, 24, 26 etc.) 
laying down exceptions to the ordinary regulations in favour of 
children and contains special provisions dealing with their care and 
education. 

The internees must be given opportunities for physical exercise, 
which must not however be compulsory. The brevity of the provision 
in the 1929 Prisoners of War Convention gave a loophole for persecu- 
tion of the prisoners, who were sometimes forced to double on an 
empty stomach round exercise yards2. I t  was advisable to make 
express provision against any such danger. There is a general obliga- 
tion on the Detaining Power to provide the internees with " open 
spaces " for outdoor games. The clause applies io  " all " places of 
internment without exception. 

The reference to special playgrounds and consequently separate 
dressing rooms for children and adolescents is due to the same feeling 
of respect for childhood, which we have already mentioned- a feeling 
expressed in many places in the Convention. 

See Report of the International Committee otf the Red Cross o n  i t s  activities 
during the Second World W a r ,  Vol. I ,  pp. 279-280. 

a See Maurice BRETONNI~RE: de la Convention de GenbveL'application 
a u x  prisonniers f r a n ~ a i s  e n  Allemagne durant la  seconde guerre mondials. Thesis. 
Paris, p. 114. 
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ARTICLE 95. -WORKING CONDITIONS 

T h e  Detaining Power shall not employ internees as  workers, unless 
they so desire. Employment which, if undertaken under compulsion by 
a protected person not in internment, would involve a breach of Articles 40 
or 51 of the present Convention, and employment on  work which i s  of a 
degrading or humiliating character are in a n y  case prohibited. 

After a working period of s ix  weeks, internees shall be free to give 
.up work at a n y  moment, subject to eight days' notice. 

These provisions constitute no obstacle to the right of the Detaining 
Power to employ interned doctors, dentists and other medical personnel 
in their professional capacity on  behalf of their fellow internees, or to 
employ internees for administrative and maintenance work in places of 
internment and to detail such persons for work in the kitchens or for other 
domestic tasks, or to require such persons to undertake duties connected 
with the protection of internees against aerial bombardment or other war 
risks. N o  internee may ,  however, be required to perform tasks for which 
he i s ,  in the opinion of a medical oficer, physically unsuited. 

T h e  Detaining Power shall take entire responsibility for all working 
conditions, for medical attention, for the payment of wages, and for 
ensuring that all employed internees receive compensation for occupa-
tional accidents and diseases. T h e  standards prescribed- for the said 
working conditions and for comfiensation shall be in accordance wi th  
the national laws and regulations, and with the existing practice; they 
shall in no case be inferior to those obtaining for work of the same nature 
in the same district. Wages for work done shall be determined on  a n  
equitable basis by special agreements between the internees, the Detaining 
Power, and, if the case arises, employers other than the Detaining Power, 
due regard being paid to the obligation of the Detaining Power to provide 
for free maintenance of internees and for the medical attention which 
their state of health m a y  require. Internees permanently detailed for 
categories of work mentioned in the third paragrafih of this Article shall 
be paid fair wages by the Detaining Power. The  working conditions 
and the scale of compensation for occupational accidents and diseases to 
internees, thus detailed, shall not be inferior to those applicable to work 
of the same nature in the same district. 

PARAGRAPH THEPRINCIPLE: WORK1 - VOLUNTARY 

The first paragraph sets forth a rule which marks an essential 
difference between the working conditions of internees and those of 
prisoners of war. 
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Prisoners, with the exception of officers, are liable to compulsory 
work, whereas the Detaining Power may only give internees work of 
their own free will1. That rule is based on the idea of the work of the 
internees being arranged in their own interest to keep them as far 
as possible in good physical and mental condition and to provide them 
with some additional financial resources with which to supplement 
the arrangements the Detaining Power makes for their maintenance. 
The preliminary discussions on the Convention, in particular those 
of the Government Experts of 1947, bring out this intention quite 
clearly. I t  was based on experience gained during the Second World 
War, during which the International Committee's delegates had even, 
when visiting internee camps, recommended that the internees should 
be extricated from an idleness which was, in the long run, dangerous 
to their physical and mental health. When certain internees had 
shown some scruples about accepting work, for fear of helping the 
war effort of the Detaining Power to the detriment of their home 
country, the International Committee on several occasions negotiated 
with the two governments concerned to obtain their permission for 
the internees to carry out by agreement various tasks which had no 
direct connection with military operations. In Germany, for instance, 
they were able to take part in a general scheme for paid work, which 
had been drawn up by the German Government and consisted mainly 
in carpentry and the manufacture of toys and other articles made of 
wood2. In  Australia, the United States and Canada internees were 
mainly engaged on market gardening and forestry work, for which 
they received some wages. 

Having agreed upon the general rule, the Geneva Conference felt 
that there should be certain reservations to ensure that internees 
could in no case fail to enjoy the general safeguards under the Con- 
vention to which they were entitled as protected persons. I t  would 
have been wrong to allow the Detaining Power to take advantage of 
their desire to do something active and earn some money, in order 
to make them work, with their apparent consent, under conditions 
which the Convention prohibited in the case of other protected persons. 

Since internment is not a punishment it cannot entail forced labour. 
A spokesman for the International Committee of the Red Cross a t  the Diplomatic 
Conference pointed out that the intention of the authors of the Stockholm 
Draft, in proposing the adoption of that rule, had been to remove any tempta- 
tion from the Detaining Power to increase the numbers of interned persons 
in the interests of its own economy. See Final Record, Vol. I I - A ,  p. 680. 

Reference here is only to civilian internees in the strict sense of the term, 
and not to the inmates of concentration camps who enjoyed no protection 
whatsoever. See Report of the International Committee of the Red Cross on its 
activities during the Second World War ,  Vol. I ,  p. 591. 
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That is the point of the second sentence in the paragraph ; it was 
added to the original draft which merely laid down the rule that work 
must be voluntary. The provision refers to the Articles of the Con- 
vention which deal with interned aliens in the territory of a party 
to the conflict (Article 40) and interned persons in occupied territory 
(Article 51). In both these cases, the internees can only be put to 
work-with their consent-to the same extent as the inhabitants of 
the country of detention and under the same conditions, and only 
where there is no direct connection between the work and the conduct 
of military operations. 

A further reservation, also added to the Stockholm Draft, aims at  
prohibiting " in any case " work of a degrading or humiliating cha- 
racter. This reservation may seem unnecessary a t  first sight, since 
it is always understood that the work of internees can only be volun- 
tary and it is difficult to imagine an internee voluntarily undertaking 
a task which he finds degrading or humiliating. During the last war, 
however, there were so many examples of 'a decline in morale that 
there is certainly good reason to protect those detained under all 
circumstances against a weakening of their own will. 

The second paragraph stresses the voluntary nature of the work 
done by internees. As it is possible that they may have acted in good 
faith but over-hastily, or that they may have over-estimated their 
own strength, they have been given the right to change their minds. 
In  order, however, that this new change of mind might not damage 
the interests of an employer who had acted in all fairness, i t  was 
necessary to give him time to find substitutes for workers who did 
not wish to continue. The draft text prepared by the International 
Committee of the Red Cross had made provision for a waiting period 
of three months ; this was reduced by the Conference to six weeks, 
a compromise between the original proposal and the waiting period 
of three weeks on which certain delegates wished to settle. 

WORK DONE ON BEHALF O F  THE INTERNEES THEMSELVES 

The principle of voluntary work appears to be broken by the third 
paragraph, which gives a list of certain tasks which the Detaining 
Power may, if need be, force internees to carry out against their will. 
In reality the provisions of this paragraph are designed to achieve 
the same object as those of paragraph 1, namely, to promote the 
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well-being of the internees as a whole and to ensure, in the best pos- 
sible way, their protection against bombing. 

The commentary on Article 91 showed that internees must for 
preference be treated by medical personnel of their own nationality, 
and Article 88 refers to detained persons taking part in the protection 
of their quarters. The fact is that nobody could work more zealously 
on this task than the internees themselves. Such tasks represent 
work of human fellowship which they are bound to carry out on behalf 
of their companions. If they sought to avoid it they would be failing 
in an elementary duty and it would be right to force them to do it. 

A similar line of argument led to the inclusion of administrative 
work and domestic tasks (work in the kitchen, cleaning and camp 
maintenance) among the duties which internees may be forced to 
carry out. I t  was thought that this reduction to a minimum of the 
daily contacts between internees and representatives of the Detaining 
Power would help to make their internment less hard to bear. It 
must never be forgotten that internees are still civilians, and only 
suspects-not criminals or ex-belligerents. In their case less strict 
supervision can be tolerated than in the case of prisoners of war ; it  
is in the interests of the internees that they should have the benefit 
of any easing of their conditions which may be possible, and for the 
sake of this general interest the possible resistance of a single individual 
cannot be tolerated. 

Provision is made for only one exception, i.e. where the internee 
is physically unsuited to the task ;but he must be declared unsuited 
by a doctor. The text of the Article says " by a medical officer ". The 
proceedings of the Conference give no indication as to whether this 
term can be understood to mean a doctor on the medical staff of the 
Detaining Power. That would certainly be the meaning if there were 
no doctor among the internees ; but if there is one, he would probably 
form part of the medical staff of the camp and in accordance with 
Article 91, it would preferably be he who would be responsible. 

Paragraph 4 is intended to define the responsibility of the Detain- 
ing Power for internees who work. 

The Detaining Power's responsibility is general ; it  covers " all " 
working conditions, medical attention, compensation for occupa-
tional accidents and diseases, and the payment of wages, irrespective 
of the type of work undertaken by the internee. 

All this follows from the fact that although the internee is working 
so that he can earn something for himse1f;in accordance with the rule 



laid down in Paragraph 1, he is also serving the interests of the 
Detaining Power, whether he is working for that Power or for an 
outside employer, for the employer's activities will form part of the 
general war economy. If an internee were only to work, for the sake 
of his health, on gardening within the camp, he would be considered 
as working for the Detaining Power, all the more so if he were em- 
ployed permanently on camp maintenance. I t  is therefore both simple 
and perfectly legitimate for the Detaining Power to assume respon- 
sibility in all cases for the working conditions of the internees. The 
Convention has laid down as a criterion of whether the Detaining 
Power is faithfully carrying out its obligations that the working 
conditions of the internees should not be inferior to those obtaining 
in the district for work of the same nature. There was, however, one 
point of difficulty of which the Diplomatic Conference was. fully 
conscious-namely the question of wages. Should it be laid down 
that internees were to be paid exactly the same as local workmen ? 
"This ", wrote the Rapporteurs of Committee 111, " might lead to 
fantastic results, the internee being, 'unlike the ordinary worker in 
the district, a person who has been divested of all normal financial 
resp~nsibilities"~. The authors of the Convention were therefore 
content to make provision for " fair " wages. Whether the work is 
done for the Detaining Power (including camp maintenance work) 
or for an outside employer, the wages are to be decided by agreement 
with the internees, bearing in mind the fact that the latter have no 
living expenses to defray. If they do not consider the remuneration 
given them to be fair, they are entitled to appeal to the Protecting 
Power, as laid down in Article 101. 

ARTICLE 96. - LABOUR DETACHMENTS 

Al l  labour detachments shall remain part of and dependent u p o n  a 
place of internment. T h e  competent a~~ thor i t i e s  of the Detaining Power 
and the commandant of a place of internment shall be responsible for 
the observance in a labour detachment of the provisions of the present Con- 
vention. T h e  commandant shall keep a n  up-to-date list of the labour detach- 
ments subordinate to him and shall communicate i t  to the delegates of the 
Protecting Power, of the International Committee of the Red Cross and of 
other humanitarian organizations who m a y  visit the places of internment. 

See Final Record of the Difilomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 839. 



Even if the work is not done in the actual place of internment, 
the internees are entitled to protection under the Convention. For 
that reason it was desirable to define the responsibilities of the Detain- 
ing Power and to make provision for ensuring that the protection 
is in fact given. 

1. Responsibility 

All labour detachments will come under the authority of the com- 
mandant of the place of internment. 

I t  will be seen in the commentary on Article 99 that the appoint- 
ment of a camp commandant is governed by very definite rules. 
The Detaining Power may only give the post to an officer or official 
chosen from the regular military forces or regular civil administration. 

I t  is not, however, merely a question of the responsibilities of 
that officer or official : the text of the Article also refers to the com- 
petent authorities of the Detaining Power. That means not only his 
subordinates, the supervisory staff on the spot (the training of which 
would appear to be a responsibility of the commandant according 
to Article 99, paragraph 1) but by all the authorities to whom the 
commandant of the place of internment is himself subordinate. In 
the same way the corresponding Article of the Prisoners of War 
Convention (Article 56) refers to the military authorities and the 
camp commander. This provision implies, therefore, that if the 
commandant fails in his duty, the State is still responsible. 

This is without prejudice to the question of individual responsibility 
as defined in Articles 146 to 149. The question was dealt with ex- 
plicitly by the Diplomatic Conference of 1949 when adopting the 
corresponding provision concerning prisoners of war1. The responsi- 
bility of the Detaining Power in no way absolves its agents from 
their responsibility for offences committed by them against the 
internees 2. 

2. Supervision 

The checking of the fulfilment of these responsibilities is a duty 
of delegates of the Protecting Power or its substitute as defined in 
Article 11. Apart from supervision in the strict sense of the word, 
the Protecting Power, the International Committee of the Red Cross 
and other approved humanitarian organizations, as defined in 
Articles 30, 142 and 143, have an acknowledged right of inspection. 

In order to exercise that right, these various authorities and 
organizations must know where all labour detachments without 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 276-277. 

This is one case of the application of the rule laid down in Article 29. 
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exception are to be found. Hence the obligation also on the com- 
mandant concerned to supply an up-to-date list. The provision is 
intended to avoid difficulties such as were encountered by delegates 
of the International Committee of the Red Cross when visiting 
certain labour detachments (particularly of prisoners of war) during 
the Second World War. On various occasions a list of labour detach- 
ments could not be obtained from the camp commandant and it 
was necessary to refer to higher military authority, which meant 
long delays. 

The present provision is clear, so far as the Detaining Power 
and the International Committee of the Red Cross are concerned. 
The lists communicated to them must a t  least show the exact position 
of the labour detachments and the number of internees in each. 
The other humanitarian organizations, as was seen in connection 
with Article 30, are those which the Detaining Power has duly 
authorized to visit camps. Article 142, paragraph 2, allows the 
Detaining Power to limit the number of societies and organizations 
authorized to carry out their activities in its territory. On the other 
hand, camp commandants are bound to communicate the list of 
labour detachments to any delegate who has been so authorized. 

Chapter VI 

Personal Property and Financial  Resources 

ARTICLE 97. - VALUABLES AND PERSONAL EFFECTS1 

Internees shall be permitted to retain articles of personal use. Monies,  
cheques, bonds, etc., and valuables in their ~ossess ion  m a y  not be taken 
from them except in accordance with established procedure. Detailed 
receipts shall be given therefor. 

T h e  amounts shall be paid into the account of every internee as 
Provided for in Article 98. Such amounts m a y  not be converted into 
a n y  other currency unless legislation in force in the territory in which 
the owner i s  interned so requires or the internee gives h is  consent. 

Articles which have above all a personal or sentimental value m a y  
not be taken away. 

This Article corresponds to Article 18 of the Third Convention. 
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A woman internee shall not be searched except by a woman. 
O n  release or repatriation, internees shall be given all articles, 

monies or other valuables taken from them during internment and shall 
receive in currency the balance of a n y  credit to their accounts kept in 
accordance with Article 98, with the exception of any  articles or amounts 
withheld by the Detaining Power by virtue of i ts  legislation in force. If 
the property of a n  internee i s  so withheld, the owner shall receive a 
detailed receipt. 

Family  or identity documents in the possession of internees m a y  
not be taken away without a recei$t being given. A t  K O  time shall internees 
be left without identity documents. If they have none, they shall be 
issued with special documents drawn up by the detaining authorities, 
which will serve as their identity papers until the end of their internment. . . 

Internees m a y  keep on  their fisrsons a certain amount of money, in 
cash or in the shape of purchase coupons, to enable them to make pur- 
chases. 

Articles of personal use do not merely comprise clothes, linen, 
blankets and toilet requisites, but also books, perhaps a portable 
typewriter, medical supplies or anything, speaking generally, which 
is used in daily life. Cameras should no doubt be regarded as an 
exception, because of the Detaining Power's special interest in remov- 
ing anything which might promote espionage or perhaps be used for 
unfavourable propaganda. This right of the internees to keep their 
personal property once again emphasizes the fact that internment is 
merely a security measure and must affect personal rights and 
privileges as little as possible. 

The Detaining Power is free, however, to protect itself against 
efforts to put the resources retained by the internees-and above all 
their financial resources-to a .use prejhdicial to its interests. The 
Detaining Power wishes to prevent escapes and must consequently 
take away from the detained persons all possibility of bribing their 
guards ; it  must also try to prevent any subversive propaganda and 
for these reasons it seems reasonable that internees should be deprived 
of sums of money, cheques, bonds, negotiable belongings and articles 
of value in their possession a t  the time of their internment. I t  is 
essential, however, that these things should be taken from them in 
accordance with an established procedure and that the internees 
should not be liable to be despoiled by the first-comer. The responsi- 
bility of the Detaining Power must on the contrary be legally estab- 
lished. To this end the text proposed by the International Committee 
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of the Red Cross laid down that' articles might not be taken from 
the internees except by the order of an officer or of a civilian official 
of equivalent status. That wording was similar to the one referred 
to in connection with the labour detachments and to the one given 
in Article 99 dealing with the selection of camp commandants. I t  is 
a matter of some regret that this safeguard was not embodied in the 
text of the Convention and that the Geneva Conference replaced it by 
a somewhat vague reference to " established procedure ". The 
Rapporteurs of the Committee concerned explained that the object 
of that wording was to give this text, which concerned civilians, 
a less military character than the Stockholm Draft, which followed 
very closely the text relating to prisoners of war l. The reference 
in question, vague as it is, originally sprang, it will be remembered, 
from the Tokyo Draft, which suggested that the Prisoners of War 
Convention should be considered applicable by analogy to civilian 
internees, on the understanding that the treatment accorded " should 
in no case be inferior to that prescribed in the said Convention ". 

The detailed receipt referred to at the end of a paragraph is 
distinct from the account provided for in Article 98. The receipt 
will remain in the possession of the internee, while the account will 
be kept and filed by the detaining authorities. The receipt will serve 
as a voucher when the accounts are made up, that is at the end of 
the period of internment. 

PARAGRAPH - AGAINST THE CONVERSION2. 	 SAFEGUARDS 
OF CURRENCY 

Sums of money taken from an internee are to be paid into his 
account. The stipulation is simple enough if the sums in question 
are in the currency of the country of internment, but if they are in 
foreign currency, their conversion may be equivalent to confiscation, 
because of the danger of depreciation which threatens the. currency 
of a country at  war; hence the clause safeguarding the internees 
against such conversion. I t  must be recognized, however, that the 
safeguard in question may be rendered illusory by the reservation 
referring to the " legislation in force in the territory ". Past experience 
has shown, indeed, that exchange controls and other exceptional 
wartime measures often make conversion into the currency of the 
country concerned compulsory, such conversion taking place at  an 
arbitrary rate of exchange, often very much below the real value. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 839. 
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This paragraph is not a separate, independent provision, as its 
place in the Article might suggest. I t  is connected with the first 
paragraph, in which it might well have been incorporated. 

The essential part of the clause is the words " above all ". The 
clause formulates an exception to the right of the Detaining Power 
to take articles of value from internees ; that exception applies to 
articles which have above all a personal or sentimental value. That 
means that the importance attached to their possession does not 
depend on their commercial value, but rather on what they represent 
in the sentimental sphere. A wedding ring would be one such example 
-a plain golden ring which costs little ; its sale would not furnish 
the owner with large resources with which to make preparations for 
an escape or to take part in subversive propaganda. On the other hand 
jewels of great commercial value may be taken away, in spite of their 
sentimental value. I t  will be for the Detaining Power to judge in 
all fairness the appropriate course to take. I t  must be in accordance 
with the stipulation of paragraph 1 (in accordance with established 
procedure and against a receipt). 

The paragraph corresponds to a similar provision in the 1949 
Prisoners of War Convention (Article 18, para. 3). I t  is based on the 
general principles of the protection of the human person, as set forth 
in Articles 27 to 34. It is an application of those principles and aims 
at  ensuring respect for the inner feelings of the internees. 

In the same way, paragraph 4 contains what the Rapporteurs 
called " a further safeguard in favour of women internees ". This is 
a case of the application of the principle expressed in Article 27, 
paragraph 2. 

This paragraph must be read in part in conjunction with Article 35 
(right to leave the territory), for even when protected persons are 
repatriated at  the end of a war the " established procedure " will 
probably, in actual fact, cause delays during which the provisions 
of Article 97 will apply. The case of repatriation may therefore with 
good reason be considered as similar to that of release, and the 
procedure for winding up accounts in particular will be the same. 



ARTICLE 97 423 

The text of the Article describes that procedure in detail. I t  
stipulates that sums of money, cheques, bonds, and articles of value 
are to be returned, with the exception of those which the Detaining 
Power withholds by virtue of the legislation in force in that country. 
This provision refers especially to banknotes and gold, in the form 
of coins or in gold bars, which are generally the subject of an official 
embargo under wartime legislation. The reason for such an embargo 
in regard to enemy property (and the property of the internees will 
usually be enemy property) is the Detaining Power's hope of seizing 
it for reparations when the war ends. Such valuables would then be 
deducted from the amount of compensation to which the enemy 
Power had agreed, and the latter-and not the Detaining Power- 
would then be accountable for it to the owner. The rule of respect 
for private property, laid down in Article 46 of the Hague Regulations, 
has thus been followed. In order that the internee concerned may 
receive compensation where applicable, from the Power finally 
responsible, he must be in possession of the detailed receipt which 
must be issued by the Detaining Power according to the Convention. 

PARAGRAPH - PAPERS6. IDENTITY 

Paragraph 6 corresponds to Article 18, paragraph 2, of the 
Prisoners of War Convention, which has been introduced since the 
1929 Prisoners of War Convention on the basis of experience gained 
during the Second World War. It was proposed by the International 
Committee of the Red Cross. When the Detaining Power took away 
their army books (Army pay book and service record), basing their 
action on their right to confiscate all military documents, the prisoners 
of war in question were usually deprived of their only identity paper. 
Being unable to prove their identity they were liable, especially if 
they attempted to escape, to be treated as spies and so lose the 
benefit of their prisoner-of-war status. 

The same reasoning applies to internees. I t  may be in the interests 
of the Detaining Power to confiscate certain identity documents 
(driving licence, for example, to make escape more difficult), but when 
withdrawing such documents it should on all occasions leave the 
internee with the means of proving his identity. The internees are 
accorded two safeguards : (1)a receipt is to be given for any identity 
document taken away from its owner ;(2) an official identity document 
may possibly be issued by the Detaining Power itself. It might take 
the form of a duly certified duplicate of the internment card for 
which provision is made in Article 106. 



The final paragraph should make possible the application of 
Article 87, paragraph 1, concerning the buying of certain foodstuffs. 
The Stockholm Draft indicated that the reference was to food, tobacco 
and toilet requisites. The Diplomatic Conference deleted this, regard- 
ing it as a repetition ; but it is well to remember the correspondence 
between the two Articles l. 

I t  follows that the amount of money in question will be fairly 
small. If the Detaining Power considers that it must for security 
reasons limit very strictly the amount of cash held by the internees, 
it should provide them with purchase coupons of sufficient value to 
enable them to make purchases in the canteens it runs. 

ARTICLE 98. - FINANCIAL RESOURCES AND INDIVIDUAL 
ACCOUNTS 

All internees shall receive regular allowances, suflcient to enable 
them to purchase goods and articles, such as tobacco, toilet requisites, etc. 
Such allowances m a y  take the form of credits or purchase coupons. 

Furthermore, internees m a y  receive allowances from the Power to 
which they owe allegiance, the Protecting Powers, the organizations 
which m a y  assist them, or their families, as well as the income on their 
ihroperty in accordance with the law of the Detaining Power. The  amount 
of allowances granted by the Power to which they owe allegiance shall be 
the same for each category of internees (infirm, sick, pregnant women, 
etc.) but m a y  not be allocated by that Power or distributed by the Detaining 
Power on the basis of rliscriminations between internees which are 
firohibited by Article 27 of the present Convention. 

The  Detaining Power shall open a regular account for every internee, 
to which shall be credited the allowances named in the present Article, 
the wages earned and the remittances received, together with such sums 
taken from h i m  as m a y  be available under the legislation in force in the 
territory in which he i s  interned. Internees shall be granted all facilities 
consistent with the legislation in force in such territory to make remit- 
tances to their families and other deflendants. They m a y  draw from their 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 839. 



accounts the amounts necessary for their personal expenses, within the 
l imits fixed by the Detaining Power. They  shall at all times be aqorded 
reasonable facilities for consulting and obtaining copies of their accounts. 
A statement of accounts shall be furnished to the Protecting Power, on  
request, and shall accompany the internee in case of transfer. 

PARAGRAPH1. - FROM THE DETAININGALLOWANCES POWER 

The allowances referred to in this paragraph are in fact the pocket 
money mentioned in the last paragraph of the preceding Article. 
Deprived by internment of the resources obtained through their 
normal activities, those of the internees who have nothing in reserve 
would soon be reduced to such poor circumstances that in order to 
procure the slightest additional comfort over and above their main- 
tenance, for which the Detaining Power is responsible, they would be 
compelled to work, and that is contrary to the rule laid down in 
Article 95. In order to avoid such a contingency, the first paragraph 
of Article 98 lays down that the Detaining Power is to pay them 
regular allowances, which, although modest, will enable the poorest 
among them to purchase at  least the minimum considered necessary 
to sustain their morale and enable them to preserve their personal 
dignity. Those who have private means will also draw the allowances, 
since it was thought better not to draw attention to differences in 
the financial position of different internees by treating them differently. 

PARAGRAPH- FROM OTHER SOURCES2. ALLOWANCES 

Internees may also receive money from other sources. 

1. Allowances from the Power of Origin or from the Protecting Power 

Internees have nearly always been interned because of their 
nationality. They fall foul of wartime legislation because they are 
citizens of an enemy State ; it is therefore only fair that the.Power to 
which they owe allegiance (or failing it, the Protecting Power) should 
help them to bear the consequences. The Detaining Power, for its 
part, is bound for reasons of humanity to authorize allowances from 
these sources. The principle that this form of aid should be authorized 
is, moreover, embodied in Article 39, paragraph 3, of this Convention, 
an Article which applies to protected persons in general. 

I t  was thought desirable, however, that the allocation or distribu- 
tion of these remittances should not be influenced by political con- 



siderations. It should be noted that the ban on preferential treatment 
for particular internees or groups of internees applies both to the 
Power of Origin and the Detaining Power. In  the case of the latter 
the prohibition may be considered normal, since it refers to a protected 
person, but in the case of the Power of Origin the Convention interferes 
here in the relations between a State and its own citizens. This is a 
bold provision, though a wise one, which represents an exception 
to the rule that the protection of persons does not apply to their 
relations with the State to which they owe allegiance. 

All discrimination contrary to Article 27 is prohibited. On the 
other hand implicit authority is given for the discrimination permitted 
by that Article for humanitarian reasons, in order to favour classes 
of people who are in particular need of help (the infirm, the sick, 
pregnant women, etc.)l. All this is an example of the application of 
the principle of non-discrimination, as understood in humanitarian 
law-that is to say the rule which forbids all differentiation based on 
race, political opinions, religion or social class, but a t  the same time 
demands that the different degrees of suffering should be alleviated 
by different degrees of assistance. 

2. Allowances from families or from charitable organizations 

Internees are also entitled to receive assistance from their families 
or from " the organizations which may assist them ". This is another 
case of the application of the principle set forth in Article 39, para-
graph 3. In this instance, the reservation in regard to non-discrimi- 
nation is not made, as each family should obviously be allowed to 
favour its own members. The question is more difficult in the case of 
charitable organizations. Will religious societies, for example, be 
permitted to favour members of their own religion or denomination ? 
Yes, undoubtedly they will, provided that all such societies are 
treated on the same footing and if it causes no major difficulty of 
discipline. The same argument applies as for families. If charitable 
organizations, however, draw their resources from public collections 
organized independently of any religious body, it is conceivable that 
the rule of non-discrimination imposed on the public authorities 
should also apply to them. That, in any case, is the rule by which 
the International Committee of the Red Cross is guided, in accordance 
with its own statutes, and the same should apply, it seems, to any 
other non-denominational social welfare organization. 

1 This does not necessarily mean that the Power of Origin is bound to pay 
allowances to all internees, whether they need them or not. The situation 
here is different from that described in paragraph 1 in regard to allowances. 



3. Income on property 

Internees who have private means are authorized to receive the 
income on their property in accordance with the law of the Detaining 
Power. Sequestration under wartime legislation suspends the free 
disposal of enemy property ; but the income from that property con- 
tinues to be drawn and it may be agreed, for reasons of humanity, 
that it should be at the owner's disposal within the limits authorized 
by the Detaining Power. 

Paragraph 3 gives detailed rules concerning the keeping of an 
account for each internee. The Detaining Power is responsible for 
this, and no other authority. The Internee Committees mentioned in 
Article 102 have rights in the matter and since wartime legislation 
will usually deprive the internees of certain facilities which they 
would have in normal times1, it is desirable that the Detaining Power 
should, as it were, take the place of a bank, so far as the keeping of 
their accounts is concerned. 

The various items on the credit side of the account are those 
defined in the preceding Articles and in paragraph 2 of Article 98 : 
wages for any work done (Article 95), sums of money taken away at 
the time of internment and entered on a detailed receipt kept by the 
internee concerned (Article 97), allowances and income. On the debit 
side there are the withdrawals made by the internee for his personal 
expenses or the maintenance of his family, within the limits prescribed 
by wartime legislation. 

I t  may be mentioned in this connection that in this Convention 
there is no provision corresponding to Article 63 of the Prisoners of 
War Convention, which envisages the possibility of funds being trans- 
ferred abroad to keep people who are dependent on those in captivity. 
The reason is that a civilian internee is, with certain exceptions, 
normally settled in the country where he is detained and that it is, 
consequently, in that same country that his obligations in regard to 
the maintenance of dependants must lie. 

I t  is for the internee himself to verify that his account is being 
properly kept-as he would do when dealing with a bank-provided 
that his requests in this connection remain within "reasonable " 
limits : the facilities granted for this purpose should not be made a 
pretext for demands which might unduly complicate the task of the 

With the exception of those which may be granted them specifically 
for the management of their property. See the commentary on Article 114. 



428 ARTICLE 99 

Detaining Power. Nevertheless, to ensure that the interests of the 
internees are not prejudiced, the Protecting Power is also authorized 
to inspect the account, and the internee is always entitled to approach 
the Protecting Power under the terms of Article 101. 

Finally, wartime circumstances may make it necessary for inter- 
nees to be transferred. In that case it may be difficult for the Detain- 
ing Power to keep the accounts. Nevertheless continuity in this 
financial stewardship is of such importance for every internee that 
the Convention is careful to stipulate that a statement of account 
shall accompany the internee in case of transfer. The Detaining Power 
is thus wholly responsible and the internee is entitled to compensa- 
tion if his account is lost or inaccurately kept. 

Chapter VII 

A dministration and Discipline 

ARTICLE 99. - CAMP ADMINISTRATION. POSTING 

OF THE CONVENTION AND O F  ORDERS 


Every place of internment shall be put under the authority of a res- 
ponsible ogicer, chosen from the regular military forces or the regular 
civil administration of the Detaining Power. T h e  ogicer in charge of the 
place of internment must have in his possession a copy of the present 
Convention in the ogicial language, or one of the ogicial languages, of 
his country and shall be responsible for its application. T h e  sta8 in 
control of internees shall be instructed in the provisions of the present 
Convenlion mnd u j  ihe administrative measures adopted io ensure its 
application. 

The  text of the present Convention and the texts of special agreements 
concluded under the said Convention shall be posted inside the place of 
internment, in a language which the internees understand, or shall be 
in the possession of the Internee Committee. 

Regulations, orders, notices and publications of every kind shall be 
communicated to the internees and posted inside the places of internment, 
in a language which they understand. 

Every order and command addressed to internees individually must ,  
likewise, be given in a language which they understand. 
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The provisions in paragraph 1 are based on experience gained 
during the Second World War. On December 7, 1939, the Inter- 
national Committee of the Red Cross sent a memorandum to the belli- 
gerent Powers calling their attention to the fact that civilian internees 
should, as a rule, be subject to the ordinary penal laws of the country 
in which they were detained. The British, German and United States 
Governments accepted this proposal in principle. They also accepted 
the principle vital to the application of disciplinary regulations that 
civilian internee camps should not be under inilitary authority'. The 
German authorities, however, reserved the right to make an exception 
to this rule in the case of camps in areas occupied by their troops. 
I t  is important, however, to point out that even if the camp com- 
mandant of a place of internment is a member of armed forces, disci- 
plinary punishment must not be ordered according to military rules. 
The basis of the discipline to which internees are subject is not mili- 
tary disciplinary law, but the regulations of the place of internment. 

Whether the commandant is a civilian or a member of the forces 
he must be a regular, that is to say he cannot be selected from the 
ranks of organizations specially set up to meet the State's responsi- 
bilities in this respect. Internees like prisoners of war are in the 
hands of the State. The State alone is responsible for the application 
of the Convention. Consequently only a regular (civilian or military) 
representative of the State can meet these responsibilities and validly 
undertake commitments on behalf of the Government. Moreover, 
the traditions of regular officers and civil servants ensure that the 
commandant of a place of internment will be capable of undertaking 
the heavy responsibility of ensuring the application of the Convention 
honourably, without breaking the laws of humanity. 

The first obligation laid on him is to know the exact wording of 
the Convention. He must therefore have a copy in the official lan- 
guage of the Power he represents (or in one of the official languages 
if there should be more than one). 

This paragraph, however, also lays down that the administrative 
measures adopted in each country to ensure the application of the 
Convention shall be studied by the staff in control of the internees. 
A knowledge of these measures is therefore required of the comman- 
dant and the supervisory staff. The text further implies that the 
commandant of the place of internment will be responsible for giving 

1 See Report of the International Committee of the Red Cross on its activities 
dztring the Second World W a r ,  Vol. I ,  General Activities, p. 600. 

See Third Convention, Article 12, para. 1. 
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the staff in question the necessary instruction. The Committee of 
the Diplomatic Conference which considered this question dwelt on 
the necessity for giving camp staff clear instructions concerning the 
interpretation of the Convention in matters of administration rather 
than insisting on knowledge of the text itself l. Finally it should be 
noted that the commandant exercises direct authority over the 
internees-even when they are out with labour detachments (Article 
96). He must always be present in the place of internment and carry 
out his duties himself. He cannot, except in cases of force majeure, 
delegate his duties as a whole to one of his subordinates. This means 
that in principle the Detaining Power cannot put several places of 
internment under the authority of a single commandant. There may 
however be special reasons, perhaps connected with the interests of 
the internees, why the State should wish to put several places of 
internment in the same district under the authority of a senior com- 
mandant. I t  should then appoint an officer or official with the author- 
ity and qualifications required by this Article to each of the places of 
internment which will be under the authority of the senior com- 
mandant. 

PARAGRAPH - OF THE CONVENTION2. POSTING 
AND OF SPECIAL AGREEMENTS 

The commandant of the place of internment must have an exact 
knowledge of the provisions of the Convention but that is not enough. 
The internees must themselves know the exact extent of their rights 
and their duties. These rights will be the basis for any complaint they 
may make to the detaining authorities or for their appeals to the 
Protecting Power under Article 101. Their duties will entail a reasoned 
discipline which will make it unnecessary for the Detaining Power to 
resort to punishments, or even force, in order to maintain order. 

Under Article 144, of course, the High Contracting Parties under- 
take to disseminate the text of the Convention as widely as possible, 
even in peacetime ; but it is obviously necessary to remind those 
concerned of provisions as detailed as those contained in the regula- 
tions for internees. This paragraph, which refers to the fact that the 
internees themselves must be informed, lays down that they must 
have access to the Convention translated into a language "which 
they understand ". That language will most often be that of the 
country where they are detained, since the internees were working 
and living in that country beforehand ;but where necessary a version 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol.11-A, 
p. 839. 
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of the Convention in a foreign language must be posted up. A possible 
solution is given for cases where the multiplicity of languages makes 
it difficult to post all the versions required ; in such cases the Internee 
Committee is to be placed in a position to supply those concerned 
with the necessary details. In such cases the Internee Committee 
would be given a copy of the Convention (and of any special agree- 
ments) for the use of the internees. 

I t  is incumbent on the Detaining Power to prepare the texts which 
are to be posted. I t  is nevertheless desirable-especially if there is 
more than one official language in the same country-for the Power 
to which the internees owe allegiance to send the Iilterilee Committee 
a copy of the Convention in the mother tongue of those detained. 
This should be done through the good offices of the Protecting Power 
or the International Committee of the Red Cross as soon as war broke 
out. I t  should be mentioned here that under Article 145 the High 
Contracting Parties are obliged to communicate to one another the 
official translations of the Convention l (in peacetime through the 
Swiss Federal Council and, during hostilities, through the Protecting 
Powers). 

I t  is necessary that internees should know the regulations, both 
the general provisions issued in application of the Convention and 
special measures to which circumstances give rise. In  this case, too, 
the Detaining Power is responsible for posting the regulations con- 
cerned in such a way that they can be known and understood. 

PARAGRAPH- ORDERS4. INDIVIDUAL 

In  the same way i t  is essential that orders addressed to internees 
individually should be intelligible to them. I t  is only on that condi- 
tion that discipline can be reasonably accepted. 

ARTICLE 100 - GENERAL DISCIPLINE 

T h e  disciplinary regime irt places of ilzternment shall be consistent 
with humanitarian principles, and shall in no circumstances include 

Attention is drawn to the fact that the International Committee of the 
Red Cross has in its possession translations prepared by governments. In 
case of need it too could undertake the duty of communicating them. 
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regulations imposing on  internees any  physical exertion dangerous to 
their health or involving physical or moral victimization. Identification 
by tattooing or imprinting signs or markings on  the body i s  prohibited. 

In particzclar, prolonged standing and roll-calls, punishment drill, 
military drill and manceuvres, or the reduction of food rations, are pro- 
hibited. 

This article, which was adopted without discussion at the Diplo- 
matin Conference, reproduces the corresponding Article of the Stock- 
holm Draft. I t  is based on experience gained during the Second 
World War and prohibits the inhuman practices which went on at 
certain concentration camps. Those practices have incidentally 
already been condemned under Article 27. 

- The principle laid down here in the regulations for internment is 
simply the application to a particular case of the general principle, 
valid for all protected persons, that they are entitled " in all circum- 
stances to respect for their persons " and must " at all times be 
humanely treated ". The significance of these essential principles 
was stressed in the commentary on Article 27 of the Convention. 

Even if the attitude adopted by internees results in the infliction 
of punishment-a subject dealt with in Article 117 and those which 
follow it-it is formally stipulated that " in no case shall disciplinary 
penalties be inhuman ". There was all the more need to establish the 
fact that the regulations governing discipline in places of internment 
could not be such that their mere implementation, without any fault 
on the part of the internee, might be equivalent for them to an inhuman 
punishment. 

I t  must again be stressed that internment 'is not a punishment. 
The various.respections which it places on the internees' freedom to 
cxercise their rights are only justified by conditions affecting the 
Detaining Power's security, and anything which attacks the internees' 
personal dignity without being necessary for security reasons, is to 
be banned as inhuman. Certain measures which would probably 
facilitate the task of surveillance, such as tattooing the detainees, 
are prohibited because of their serious effect on the dignity of the 
person. 

In order to make the provision clearer, paragraph 2 gives some 
examples of measures which are prohibited. Besides tattooing, men- 
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tioned in the previous paragraph, it indicates provisions which it is 
essential to omit from any regulations. (The list cannot be considered 
exhaustive, as the inclusion of the words " in particular " shows). 
Physical exercise is prohibited if it is of a " punitive " nature, that is 
to say if it is organized in such a way as to affect the health or the 
dignity of those concerned ; military maneuvres are also prohibited 
(they are particularly out of place in the case of civilians). Reduction 
of food rations, again, is obviously a punishment and must be pro- 
hibited in regulations which are governed by the provisions of the 
Convention relating to penal and disciplinary sanctions (Article 117 
and those which foliow it). 

ARTICLE 101. - COMPLAINTS AND PETITIONS 

Internees shall have the right to present to the authorities in whose 
power they are, any  petition with regard to the conditions of internment 
to  which they are subjected. 

They shall also have the right to apply without restriction through 
the Internee Committee or, if they consider i t  necessary, direct to the 
representatives of the Protecting Power, in order to indicate to them any  
points on which they m a y  have com+laints to make with regard to the 
conditions of internment. 

Such petitions and comfilaints shall be transmitted forthwith and 
without alteration, and even if the latter are recognized to be .unfounded, 
they m a y  not occasion a n y  punishment. 

Periodic reports on the situation in places of internment and as to the 
needs of the internees m a y  be sent by the Internee Committees to the repre- 
sentatives of the Protecting Powers. 

The right of complaint is an indispensable guarantee that the 
provisions of the Convention are being duly applied. It is a corollary 
of the provisions of the preceding Articles designed to ensure that the 
internees have a chance to study the text of the Convention in detail. 

This right was not included in the Hague Regulations concerning 
prisoners of war. I t  was during the First World War that the custom 
was established of allowing prisoners to put forward complaints under 
certain circumstances. An agreement concluded between Germany 
and France, on March 15, 1918, authorized prisoners, through welfare 
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committees, to  put their complaints and petitions before the camp 
commandants who could attach their comments before transmitting 
them to the Protecting Power. On the strength of this precedent, 
the authors of the 1929 Convention relative to the Treatment of 
Prioners of War inserted the principles in Article 42 which were 
repeated in the 1949 Convention1. They were (1)the right to petition 
the Detaining Power ; (2) the right to complain to the Protecting 
Power ; (3) the stipulations that such complaints and petitions should 
be transmitted immediately and should never, in any circumstances, 
give rise to any punishment. 

The regulations concerning internees are based on the same prin- 
ciples. 

PARAGRAPH - PETITION1. RIGHTOF 

"Petitions "differ from "complaints " in that they do not constitute 
allegations that the Convention has been violated. They are comments 
or requests dealing exclusively with conditions of internment and 
submitted to the detaining authorities. The plural in this case means 
that while the person to whom the petition must be presented in the 
first instance is the commandant of the place of internment-by 
virtue of his personal responsibility for the execution of the Con- . 
vention under Article 99-it may fall within the competence of his 
superiors, in which case his duty is to transmit it as stated in para- 
graph 3 of this Article. 

The Convention does not state in detail the procedure for sub- 
mitting petitions, but obviously it must be compatible with the 
normal requirements of discipline and the administration of the place 
of internment and petitions must not be used for purposes other than 
those arising under the Convention. It will be for the commandant 
of the place of internment to issue regulations concerning the exercise 
of this right, and particularly to say whether petitions can be sub- 
mitted orally or in writing and in what form. 

" Complaints ", unlike petitions, are of a contentious nature. They 
may be made because the detaining authorities have not given 
satisfaction or have not replied to a petition, but they may also, 
independently of any prior petition, constitute an appeal against 
an alleged violation of the provisions of the Convention. 

As already seen, the procedure established during the First 
World War for the transmission of complaints called for the inter- 

See Third Convention, Article 78. 
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vention of " welfare committees ". The text under discussion makes 
reference to a similar institution-the Internee Committees. This 
action through an intermediary may present certain advantages, 
particularly if the Committee adds appropriate comments in support 
of the complainant, but it may also in certain cases hinder the free 
expression of the complaint and it was wished to give the internee 
the opportunity of applying direct, if he so desired, to the Protecting 
Power. I t  must be emphasized that complaints, like petitions, must 
be strictly concerned with conditions of internment, failing which 
they would not be accepted. 

An important question arises in connection with this paragraph, 
a question not dealt with in the text. May internees submit their 
complaints to the International Committee of the Red Cross ? In  
practice, during the Second World War, particularly when as a result 
of the events prisoners of war were deprived of a Protecting Power, 
the International Committee of the Red Cross often received com-
plaints and transmitted them. The Committee's intervention was 
not of the same nature as that of the Protecting Power, which 
ordinarily restricted itself to arranging with the Power of Origin 
to make diplomatic approaches to the Detaining Power. Now it was 
noted that the publicity given to these diplomatic steps and their 
official character was not always very advantageous to the prisoners, 
whereas the discreet and less circumscribed action of the International 
Committee of the Red Cross was frequently effective l. I t  is important 
that the benefit of this experience should not be lost and as Article 1 4 3  
of the Convention concerning supervision mentions the International 
Committee of the Red Cross by name and says that the Committee's 
delegates shall enjoy the same prerogatives as the delegates of the 
Protecting Power, it may be deduced from this that internees' 
complaints may also be addressed to the International Committee 
of the Red Cross. The reason why the Committee is not named in 
Article 1 0 1  is precisely to avoid any stigma of contention attaching 
to any intervention it might undertake. Thus allowance is made for 
the susceptibilities of the Detaining Power and in many cases this 
will make successful approaches easier. 

The transmission " forthwith " of complaints and petitions and 
the absence of punishment even when they are not well founded is in 

See Report of the International Committee of the Red Cross o n  i ts  activities 
during the Second World W a r ,  Vol. I ,  pp. 341-342. 



conformity with the procedure established with regard to prisoners 
of war during the two world wars. 

The Fourth Convention of 1949 has introduced a particularly 
important idea by stating that the transmission shall take place 
" without alteration ". This wording was rejected by the authors of 
the Third Geneva Convention in order to respect the Detaining 
Power's right of censorship. The discussions at the Diplomatic 
Conference concerning the Fourth Convention showed that there was 
a specific wish to avoid any suggestion of censorship with regard to 
civilians. I t  was nevertheless said that some supervision by the 
Detaining Power must be allowed " for security reasons "I. 

The prohibition of punishment for making even unfounded 
complaints and petitions finds ample justification from the humani- 
tarian point of view. Internees often find themselves in conditions 
so distressing that they may commit errors of judgment under the 
influence of ideas hostile to the Detaining Power. 1.t is therefore only 
reasonable to be indulgent towards them, even if they are mistaken. 
Furthermore, if they were to fear any sort of punishment as the result 
of the steps they were taking, they would be deprived of a right which 
in part guarantees respect for the person and which constitutes one 
of the four fundamental freedoms mentioned in the Preamble to the 
Universal Declaration of Human Rights2. 

I t  is in order to appreciate with full knowledge of the facts the 
truth of any complaints submitted that the Protecting Power needs 
to be informed as exactly and regularly as possible of internment 
conditions. I t  will thus be able to find out whether the facts of which 
it is informed are exceptions or are the consequences of malpractices 
which should be set right. Some of the Government Experts who met 
i~ 1947 had en~risaged making It obligatorjr to transmit periodically 
to the Protecting Power reports drafted on a model form. This 
opinion did not prevail in the sense that it was given mandatory 
form ; the idea of periodical reports was retained, but the Convention 
leaves it to the Internee Committees to submit their reports when 
and how they think fit. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 681-682. 

" Whereas . . . the advent of a world in which human beings shall enjoy 
freedom of speech and belief and freedom from fear and want has been pro- 
claimed as the highest aspiration of the common people. . . " (Universal 
Declaration of Human Rights, Preamble, para. 2). 
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These reports are intended for the Protecting Power but in many 
cases the information which they contain will be of greater interest 
to the relief organizations. I t  will therefore be part of the duty of 
the Protecting Power to transmit as rapidly as possible any information 
of interest to the institutions capable of assisting those concerned. 
Thus the Protecting Power should make the fullest possible use of 
this source of information ; it will act itself if diplomatic action is 
needed and will approach the relief organizations if the assistance 
to be given to the detained is within the scope of their activities. 

ARTICLE 102. - I N T E R N E E  COMMITTEES : 
I. ELECTION O F  MEMBERS 

In every place of internment, the internees shall freely elect by secret 
ballot every s ix  months, the members of a Committee empowered to repre- 
sent them before the Detaining and the Protecting Powers, the Inter- 
national Committee of the Red Cross and a n y  other organization which 
m a y  assist them. T h e  members of the Committee shall be eligible for 
re-election. 

Internees so elected shall enter upon  their duties after their election 
has been approved by the detaining authorities. T h e  reasons for a n y  
refusals or dismissa2s shall be communicated to the Protecting Powers 
colzcerned. 

In the war of 1870, the International Prisoners of War Agency 
established under the auspices of the International Committee of the 
Red Cross, had already suggested to the belligerents that a " person 
of trust ", appointed by the prisoners themselves, should have the task 
in each camp of distributing relief supplies. During the First World 
War, the custom of appointing such persons of trust took definite 
shape and the Franco-German agreement of March 15, 1918 provided 
that, in all camps and in work detachments comprising 100 prisoners 
or more, they could submit to the camp commandant for his approval 
" welfare committees " to take delivery of and distribute collective 
relief supplies. 

The 1929 Convention codified these results. Article 43 provided 
for the appointment of representatives to correspond with the Inter- 
national Committee of the Red Cross and other relief societies ; their 
activities as intermediaries between the prisoners and the authorities 
or charitable institutions were destined to expand enormously. 
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By analogy, in the civilian internment camps during the Second 
World War internees' representatives played a very important r81e. 
In many cases they assumed even wider responsibility than did the 
prisoners' representatives, whose status was defined in the Convention. 
Their sphere of activities varied from country to country but was 
almost always quite large. Often they had the powers of a camp 
leader and were responsible for order, discipline and the application 
of the regulations. In some countries, civilian internees had appointed 
several of their comrades to a camp court, which inflicted punish- 
ments for breaches of the regulations (attempts to escape, insubordina- 
tion, games of chance, trafficking in foodstuffs) l. 

This system, however, was not entirely satisfactory. The appoint- 
ment of camp leaders aroused in some cases such rivalries that disturb- 
ances broke out, and sometimes the persons appointed misused their 
authority. The International Committee of the Red Cross therefore 
proposed the establishment of councils with several members, on 
which various tendencies or nationalities among the internees could 
be represented. Like the experts consulted in 1947 2, the authors of 
the Convention supported this suggestion. 

The system provided for in the 1949 Conventions takes into 
account this experience. The provisions are not identical therefore 
in the case of prisoners of war and civilian internees. While prisoners' 
representatives are still mentioned (Third Convention, Article 79) in 
the case of prisoners of war, and more detailed explanations have been 
included in the Article, the system laid down for civilian internees 
calls only for the corporate action of an Internee Committee whose 
members are elected by their comrades, but no single one of whom is 
entitled to exercise dominant authority as a camp leader. This differ- 
ence between the two systems corresponds to the difference between 
being a civilian and essentially an individual, and being a prisoner of 
war still subject to military discipline. 

Elections are provided for each place of internment. They will 
also be held in work detachments, athough these are not expressly 
mentioned in this paragraph. A note to this effect was made by the 
Rapporteurs3 and is confirmed by paragraph 3 of Article 104 relative 

See Report of the International Committee of the Red Cross on its activities 
during the Second World War ,  Vol. I ,  p. 601. 

See Report on the Work of the Conference of Government Experts, pp.197-199. 
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 

p. 840. 




ARTICLE 102 439 

to the facilities for correspondence of committee members in work 
detachments. 

Secret ballot is a guarantee of the freedom of elections. The fact 
that they are held regularly gives the internees the means of checking 
the work of their delegates, and re-electing them or not in consequence. 

If several hundred internees are in the same camp, the elections 
may be preceded by some sort of electoral campaign, and some help 
from the Detaining Power will be necessary to make the material 
arrangements. In any case, such help from the Detaining Power must 
always be given impartially, any pressure, whatever its source, being 
contrary to the spirit of the Convention. 

Their representative character enables the Internee Committees to 
act on behalf of the internees in dealings with the Detaining Power 
and the Protecting Power or with relief organizations such as the 
International Committee of the Red Cross, without, however, this 
intervention being essential. As stated, for example, in the com-
mentary on Article 101, the right of complaint may be exercised either 
directly or through the Internee Committee. 

I t  should be noted that the Convention does not mention the 
number of members in the Internee Committees. The spirit of the 
Convention is that the various trends among the internees should be 
represented as fairly as possible. The fact that the text does not 
mention numbers will, however, permit the Detaining Power to fix 
the number of representatives to be elected as it wishes. I t  might also 
refer the matter to the internees themselves. If, in any case, the 
regulations for the elections appeared to the internees to be too restric- 
tive, they could always take advantage of the right of complaint 
granted them by the previous Article and approach the Protecting 
Power (or the International Committee of the Red Cross), in order to 
fix, by agreement, a larger number of members for the Internee 
Committee. 

PARAGRAPH2. - OF THE DETAININGAPPROVAL POWER 

The approval of the detaining authorities is necessary if the 
Internee Committee is to carry out its work. This condition, which 
is attached to all systems of representation of prisoners of war, is 
obviously essential for the maintenance of discipline. I t  does not, 
however, authorize the Detaining Power to exert pressure on the 
internees to elect a particular candidate and still less to postpone the 
elections in so far as the candidates have not been approved. I t  is 
obvious, although there is no formal provision to this effect, that 
the elections must take place as soon as possible. If the results of the 



elections arouse any objections from the Detaining Power, that Power 
must inform the Protecting Power and give its reasons. This procedure 
tends, on the one hand, to restrict the arbitrary action on the part 
of the detaining authorities and, on the other, to allow for new elec- 
tions in better conditions when the internees have been informed 
impartially by the Protecting Power of the reasons against the election 
of those first elected. 

The same reasoning is valid for allowing the Detaining Power to 
remove, during the year, one or more members of the Internee Com- 
mittee, while restricting as much as possible the arbitrary aspect of 
such a decision. 

ARTICLE 103. - I N T E R N E E  COMMITTEES: 11. DUTIES 

T h e  Internee Committees shall further the physical, sfiiritual and 
intellectual well-being of the internees. 

In case the internees decide, in particular, to organize a system of 
mutual assistance amongst themselves, this organization would be within 
the competence of the Committees in addition to the s$ecial duties entrusted 
to them under other firovisions of the present Convention. 

This Article does not describe in detail the various duties of 
Internee Committees, but rather indicates the spirit in which those 
duties should be carried out and gives a specific instance. 

The main purpose of the Convention is to keep protected persons 
in good morale and in good physical health and it is in this spirit that 
Article 103 is written. I 

The word used is worth noticing : the Internee Committees are to 
" further " the well-being of the internees. Their activities will there- 
fore merely be complementary to those of the Detaining Power which 
has the task, under the Convention, of providing for the internees' 
maintenance and to the activities of the doctors and ministers of 
religion responsible for medical and religious matters. 

The Internee Committees, therefore, do not assume responsibility 
for the physical and moral well-being of the internees. They merely 
lend their assistance to those who bear that responsibility in its 
entirety. Obviously, however, members of Internee Committees 
recruited among the internees themselves are better placed than the 



Detaining Power for knowing the requirements of their companions 
and the proper means of furthering their welfare, making due allow- 
ance for their habits and mentality. This general clause could there- 
fore be regarded as giving the Internee Committees the right to take 
any action likely to further the internees' well-being. In the same way 
as the camp leader in the prisoner-of-war camp enjoys considerable 
latitude in assisting his comrades and is allowed to correspond with 
relief organizations, subscribe to newspapers, organize concerts and 
theatricals, initiate study courses, set up a legal advice bureau, trans- 
mit legal documents and suggest the sending to hospital or repatria- 
tion of certain men, so the Internee Committees have the general 
task of ensuring the application of the Convention on behalf of their 
fellow-internees. Of course, this task should be carried out in accord- 
ance with the principles of the Convention, without arbitrarily prefe- 
rential treatment or discrimination contrary to the provisions of the 
Conventionl. 

The experience of two world wars has shown that the activities 
of the camp leaders have made it possible for the poorest of prisoners 
of war to be helped by their own comrades. In some cases the camp 
leader organized collections and his office became a real social welfare 
bureau. 

The second paragraph adapts the results of this experience to the 
case of internees and in particular gives the Internee Committees 
the task of organizing a mutual assistance scheme. In view of the 
variation in conditions and resources among the internees, such a 
scheme can be very useful, for among them there will certainly be 
heads of family who, in losing their normal work, will have left their 
dear ones in serious difficulty. 

Some of the other special tasks mentioned in the text have already 
been discussed-i.e., Articles 87 (running of the canteens) and 101 
(transmission of complaints and petitions) and reference should also 
be made to those dealt with in Articles 109 (collective relief), 
118 (judicial proceedings instituted against internees), 125 (handing 
over to the infirmary perishable goods contained in parcels addressed 
to internees undergoing disciplinary punishment) and 128 (transport 
of the internees' community property and luggage). 

Article 2 of the Draft Regulations conderning Collective Relief annexed 
to the Convention provides that the distribution of the relief " in accordance 
with a plan drawn up by the Internee Committees, . . . shall always be carried 
out equitably ". 



ARTICLE 104. - I N T E R N E E  COMMITTEES : 111. PREROGATIVES 

Members of Internee Committees shall not be required to perform 
any other work, if the accomfilishment of their duties i s  rendered more 
dificult thereby. 

Members of Internee Committees may appoint from amongst the 
internees such assistants as they may require. All material facilities 
shall be granted to them, particularly a certain freedom of movement 
necessary for the accom~lishment of their duties (visits to labour detach- 
ments, receipt of supplies, etc.). 

All facilities shall likewise be accorded to members of Internee 
Committees for communication by Post and telegraph with the detaining 
aicthorities, the Protecting Powers, the International Committee of the 
Red Cross and their delegates, apd with the organizations which give 
assistance to internees. Committee members in laboar detachments shall 
enjoy similar facilities for communication with their Internee Com-
mittee in the principal place of internment. Such communications 
shall hot be limited, nor considered as forming a part of the quota men- 
tioned in Article 107. 

Members of Internee Committees who are transferred shall be allowed 
a reasonable time to acquaint their successors with currefit aflairs. 

The prerogatives of members of the Internee Committees are 
the same as those of the prisoners' representatives (Third Convention, 
Article 81). As was said in the commentary on Article 103, the Com- 
mittee is corporate not personal in nature, but it was important that 
the Committees should be able to render the same services to the 
internees as prisoners' representatives to the prisoners of war. 

For this purpose, each of the members of an Internee Committee 
is given individually the same prerogatives as a prisoners' repre-
sentative. I t  is understood that he will use these prerogatives in all 
cases as the representative of the Committee, for under the Convention 
no delegation of authority is permitted which might give one of the 
members of the Committee greater authority than his colleagues. 

PARAGRAPH1.  - FROMEXEMPTION WORK 

The desire to make this Convention parallel to the Prisoners of 
War Convention has led in this paragraph to a somewhat illogical 



result, which was pointed out during the discussions in Geneva1. In 
the case of prisoners of war who may be made to work under the pro- 
visions of the Convention, it is reasonable that camp leaders should 
be given exemption ; but is a similar provision necessary in the case 
of civilians who are covered by Article 95 stating that they may 
not be compelled to work ? 

The reply was that Article 95 also contains a clause exempting 
maintenance work in the camp, which internees may be compelled 
to do, so that paragraph 1 would be justified as referring to this. 
Whether the detail is necessary or not, it is certainly not useless. 
It lays emphasis on the importance of the tasks of the Internee 
Committees by stipulating that the Committee's members may devote 
themselves merely to those tasks without .any hindrance resulting 
from other work. 

Like prisoners' representatives members of Internee Committees 
may be helped by deputies, advisers or assistants. This will apply 
particularly to interpreters in places of internment where persons 
of various nationalities are detained. 

I t  should be noted, with regard to the " freedom of movement " 
which .is mentioned, that the text says " a certain freedom ", not 
" complete freedom ". Article 3 of the Draft Rules concerning 
Collective Relief annexed to the Convention in a way provides a 
commentary on this provision by stating that members of Internee 

. Committees shall be permitted to go to stations or other arrival 
points near their place of internment where the relief supplies are 
sent. 

Unlike the provision in the similar Article concerning prisoners 
of war, this permission does not extend to their deputies. 

The mention of visits to labour detachments implies that the 
Internee Committee will have its headquarters in the principal place 
of internment and will represent the whole of the detached groups. 
I t  will be seen, however, that the following paragraph provides for 
the possibility of one or more members of an Internee Committee 
being permanently with the labour detachments. 

One of the " material facilities " to be provided for these visits 
or journeys will certainly be means of transport, although the text 
does not say so, in the same way as means of transport are provided 
for ministers of religion carrying out their religious duties (Article 93). 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 682. 



The large scale on which relief consignments may be sent to 
places of internment, judging by the scale on which they were sent 
to prisoner-of-war camps during the Second World War, justifies 
the granting of correspondence facilities to members of the Internee 
Committees, who deal particularly with the reception and distribu- 
tion of such relief. 

The first of these facilities is that correspondence should be post- 
free in the same way as the ordinary correspondence of the internees. 
Furthermore, as stated expressly in the last sentence of this paragraph, 
this correspondence must not be limited or considered as forming 
a part of the minimum quota of two letters and four cards per month 
allocated to every internee. Another concession that must be made 
is to grant them exception to the rule that internees should write 
in their mother tongue (Article 107, para. 3); this correspondence 
may be drafted in another language suitable in the particular instance, 
when writing to the Detaining Power, the Protecting Power, the 
International Committee of the Red Cross or any other relief society. 

It is not stated that these communications are free from censor- 
ship. However, the granting of " all facilities " lays an obligation 
on the Detaining Power, if it subjects this correspondence to censor- 
ship, to ensure that delays do not occur to the disadvantage of the 
internees. 

With regard to labour detachments, the facilities are restricted 
to correspondence with the main place of internment and do not 
extend outside the country of internment. This means that if the ' 
members of an Internee Committee who are working in a labour 
detachment wish to correspond with relief societies, for example, 
they must send their messages via the Internee Committee in the 
principal place of internment. 

The functions of the Internee Committees and the development 
of their various activities and their correspondence demand a continuity 
useful for the internees' welfare. I t  was therefore right to provide 
that, in the case of transfer to another place of internment, the members 
of these Committees should be allowed a reasonable time to acquaint 
their successors with the position. 

With regard to prisoners' representatives in prisoner-of-war 
camps, the 1929 Convention (paragraph 3 of Article 44) provided that, 
in case of transfer, the " time necessary " should be allowed for 



acquainting the new representative with his duties. Despite this 
provision, some camp commandants during the Second World War 
refused to grant more than an hour for handing over authority. 
The word " reasonable " has been added to the previous text with a 
view to inducing those responsible to take into account the extensive 
duties of a prisoners' representative and to show themselves liberal 
in the question of transfers. I t  is in this same spirit that the identical 
provision relating to the members of the Internee Committee should be 
interpreted. 

Chapter V I I I  

Relations with the Exterior 

ARTICLE 105. - NOTIFICATION O F  THE MEASURES TAKEN . 

Immediately zcpon interning protected persons, the Detaining Powers 
shall in form them, the Power to which they owe allegiance and their 
Protecting Power of the measuyes taken for executing the provisions of 
the firesent Chapter. T h e  Detaining Power shall likewise inform the 
Parties concerned of a n y  subsequent modifications of such measzcres. 

The 1929 Convention relative to the Treatment of Prisoners of 
War merely stated (Article 35) that the belligerents " shall publish " 
measures concerning the relations of prisoners with the exterior. 
The experience of the First World War had led the International 
Committee of the Red Cross to suggest a more exact wording on this 
point. The Committee had indeed received a great number of requests 
for information and complaints from public authorities and from 
private individuals insufficiently well informed of the measures taken 
to transmit mail to prisoners of war. 

To avoid further uncertainties arising, the Committee put forward 
a text very similar to that of this Article in terms which are almost 
identical for prisoners of war and civilian internees. 

The text referring to civilians was adopted with little discussion. 
I t  contains an amendment to the draft of the International Com- 
mittee of the Red Cross. This amendment, put forward by the 
World Jewish Congress, adds that the Protecting Power must be 
notified, in order to protect persons who are out of touch with their 



country of origin and have become stateless or are of doubtful 
nationality. 

The measures taken will be notified to the internees themselves 
by posting notices in accordance with paragraph 3 of Article 99. 
The country of origin and the Protecting Power will be notified once 
only, unless any amendments to the regulations are made later; 
these must be duly notified immediately and in the same form. 

ARTICLE 106. - INTERNMENT CARD 

A s  soon as  he i s  interned, or at the latest not more than one week 
after his arrival in a place of internment, and likewise in cases of sickness 
or transfer to another $lace of internment or to a hos$ital, every internee 
shall be enabled to send direct to his family, on  the one hand, and to the 
Central Agency provided for by Article 140, on the other, a n  internment 
card similar, if possible, to the mode1,annexed to the present Convention, 
informing his relatives of his detention, address and state of health. 
The  said cards shall be forwarded as rapidly as fiossible and m a y  not 
be delayed in a n y  way. 

Internment, it must be emphasized once more, is not a measure 
of punishment and so the persons interned must not be held incom- 
municado. 

Once more, the authors of the Convention considered that internees 
should have the advantage of the experience gained in the case of 
prisoners of war. The system of capture cards established for prisoners 
of war by Article 70 of the Third Convention has been adapted for 
use by civilian internees who will have available internment cards 
enabling them to advise their families, if they had not already been 
informed, and the Central Information Agency set up in a neutral 
country in accordance with Article 140. I t  should be noted, further- 
more, that the internee concerned will " be enabled " to fill in the 
internment card. He therefore remains entirely free to do so or not. 

At the suggestion of the International Committee of the Red 
Cross, the authors of the Convention gave the Agency the duty of 
making such notification, providing that it was not likely to harm 
the persons concerned or their families. In general, indeed, their 
political activities may make the position of civilians in internment 
more complicated than that of members of the armed forces captured 
in battle and obstacles which do not exist in the latter case may 
stand in the way of revealing the situation in which civilian internees 



may find themselves. I t  was therefore preferable to leave the Agency 
the task of judging whether or not to transmit any information 
received, after consultation, if need be, with those concerned1. 

The internment cards can be used in cases of transfer from one 
place of internment to another. I t  is reasonable to suppose that the 
internees will then use the facilities afforded them under Article 128, 
paragraph 1, and will send the cards before even leaving for their 
new place of internment. 

The text also provides that internment cards can be used "in 
cases of sickness ". Minor forms of sickness will not, in general, 
involve the application of this provision, for in most cases they wili 
not entail the transfer of the internees. The specimen internment 
card annexed to the Convention shows that the provision refers to 
changes of address as a result of sickness. I t  will therefore be for a 
doctor to judge the seriousness of the case. I t  will seemingly be only 
in the case of sickness involving the sending of the patient to hospital 
outside the place of internment that the use of internment cards 
duly filled in and addressed to the family and the Central Agency 
will be required. What is important, indeed, is that the internee 
should be able to advise the Agency and his family of any change 
of address, even provisional =. 

As to the wording and format of the cards, the Article says that 
they shall be similar, if possible, to the model annexed to the present 
Convention. This model, drawn up by the International Committee 
of the Red Cross, contains only spaces for entering information 
essential for identification capable of being supplied rapidly and 
without trouble; the use of this format and this arrangement of 
headings would allow the cards to be inserted in card-indexes of 
uniform size, thus making handling and reading easier3. 

The last provision of Article 106 refers to the need for forwarding 
internment cards as rapidly as possible. I t  is a reasonable inference 
that in time of war the hindrances to land and sea communications 

l This provision is based on the experience of the Second World War. 
Many civilian internees objected to their names being transmitted to their 
country of origin, something which does not occur in communicating prisoner-
of-war lists. See Report of the International Committee of the Red Cross on its 
activities during the Second World War, Vol. I ,  p. 577. 

The specimen internment card annexed to the Convention explains 
clearly, under the heading " IMPORTANT ", the meaning of this measure. 
See below, p. 648. 

It will be noted, furthermore, that the model annexed to the Convention 
is designed essentially for the Central Information Agency, and contains some 
information already known to families. It was thought, however, that the use 
of identical documents would make censorship easier and thus assist more 
rapid comn~unication. 



automatically make air mail the only suitable way of conforming to 
this clause. As for censorship to which no formal objection is made, 
the brief particulars always presented in the same order on the 
internment cards can reduce censorship to an extremely rapid scan- 
ning of the cards1. 

ARTICLE 107. - CORRESPONDENCE 

Internees shall be allowed to send and receive letters and cards. If 
the Detaining Power deems i t  necessary to l imit  the number of letters and 
cards sent by each internee, the said number shall not be less than two 
letters and four cards monthly ;these shall be drawn up so as to conform 
as- closely as possible to the models annexed to the present Convention. 
If limitations must be placed on  the correspondence addressed to internees, 
they m a y  be ordered only by the Power to which such internees owe 
allegiance, possibly at the request of the Detaining Power. Such letters 
and cards must be conveyed with reasonable despatch ;they m a y  not be 
delayed or retained for disciplinary reasons. 

Internees who have been a long time without news, or who find it 
im+ossible to receive news from their relatives, or to give them news by  
the ordinary postal route, as well as those who are at a considerable 
distance from their homes, shall be allowed to send telegrams, the charges 
being paid by them in the currency at their disposal. They shall likewise 
benefit by this provision in cases which are recognized to be urgent.' 

A s  a rule, internees' mai l  shall be written in their own language. 
T h e  Parties to the conflict m a y  authorize correspondence in other-languages. 

Correspondence is an essential means of maintaining the morale 
of the prisoners. Thus Article 107 takes into account the results 
achieved, usually after intervention by the International Committee 
of the Red Cross, during the Second World War. Several belligerents, 
indeed, showed themselves ready to facilitate internees' correspond- 
ence as much as possible and treated it in practice in almost the same 

One of the methods of censorship often used is to  delay forwarding mail 
for several weeks without even looking a t  it, in order that  any information 
which might be given therein will lose its value. This method would, of course, 
be inadmissible in forwarding internment cards. 



way as that of prisoners of war. This paragraph adapts in favour of 
internees the ideas found in Article 71 of the Third Convention1. 

The right of internees to carry on correspondence is absolute. 
Restrictions may be imposed on it in certain circumstances, but the 
right must never be completely suppressed. The Detaining Power, 
however, retains its right to censor internees' correspondence, as 
stated expressly in Article 112. I t  follows that censorship formalities 
might possibly delay the forwarding of letters indefinitely if there 
were too many of them. I t  is understandable, therefore, that the 
possibility is considered of limiting the volume of correspondence to 
take into account military needs and allow for the state of com-
munications and in the interest of the internees themselves. 

The mail sent by the internees and that received by them must 
be considered separately. As was pointed out during the discussions 
at  the Geneva Conference 2, the essential thing is not that the detainees 
should be able, in theory, to write so many letters and postcards every 
month, but that such letters or cards should actually reach their 
destination. The minimum of two letters and four cards per month 
laid down by the Convention seerqs to be best suited to the possi- 
bilities of rapid censorship. This is the minimum which, after repre- 
sentations by the International Committee of the Red Cross, most of 
the belligerents had accepted from December 1940 onwards. I t  
remained the same until the end of hostilities. The results of this 
experience are embodied in the Convention, but it goes without saying 
that these figures represent only a minimum and that if it can be 
done without overtaxing the normal capacity of the postal service 
they can be exceeded. As for the form of letters and cards sent by 
internees, obviously the models annexed to the Convention can be 
modified. In their present form, however, they are, in the experience 
of the International Committee of the Red Cross, the most suitable 
for ease of censorship and, as a result, for speedy forwarding of the 
mail. 

As regards the mail received by the internees, a limitation can 
also be ordered either because of lack of transport or to enable censor- 
ship to be carried out, provided that the forwarding of family news 

It will be noted that this provision does not deal with the important 
question of exemption from postal charges. Prisoners of war benefit from post- 
free mail by virtue of Article 16 of the Hague Regulations and. the principle 
is recalled in Article 74 of the 1949 Prisoners of War Convention. The corre-
sponding article of the Fourth Convention, Article 110, differs considerably 
from the Stockholm Draft on this point. The question is discussed further in 
the commentary on Article 110. 

See ~ i n a l - ~ e c o r dof the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 334. 



is not seriously affected thereby. If there are limitations at  all, how- 
ever, they should be ordered by the country of origin, after the Detain- 
ing Power has indicated its wishes. Indeed, it would give false hopes 
to families and put an unnecessary burden on the postal services if 
letters were allowed to be sent which would be held back before 
distributed. Obviously, the Detaining Power cannot restrict the rights 
of correspondence of persons residing outside its territory. 

The Convention provides that the letters and cards which the 
internees are authorized to send and receive should be delivered with 
" reasonable despatch ". The wording makes allowance for the various 
factors concerned-i.e., the need for censorship and the wish to speed 
up correspondence as much as possible. The belligerents will fulfil 
this obligation best if they use air-mail l. 

One last point to emphasize in this first paragraph is that the 
retention of internees' correspondence for disciplinary reasons is 
prohibited. During the First World War the belligerents frequently 
instituted a temporary ban on correspondence as a disciplinary 
measure. This punishment, which is of great moral cruelty, was for- 
bidden by the 1929 Convention, (Article 36), a provision which was 
not always observed during the Second World War. The 1949 Con- 
ventions are therefore categorical in this respect as regards both 
prisoners of war and civilian internees. 

The disciplinary measures which may be applied to internees are 
listed in Article 119 and the list includes, under paragraph 1 (2) " the 
discontinuance of privileges granted over and above the treatment 
provided for by the present Convention ". In applying this provision, 
the Detaining Power might be tempted, as an individual or collective 
disciplinary measure, to prohibit the sending of a volume of corre- 
spondence greater than the minimum provided for in this paragraph. 
This interpretation, however, cannot be accepted because of the 
categorical statements of Article 107. 

With all the more reason, internees undergoing disciplinary punish- 
ment and serving their sentence must not be deprived of all right of 
correspondence. Indeed, Article 125, paragraph 4, expressly guaran- 
tees them the benefit of Article 107. 

According to the letter of the text, the position of internees sen- 
tenced by due process of law is different, since Article 76, which is 

I t  should be recalled, in this connection, that in November 1942 the 
International Committee of the Red Cross suggested to the German Government 
that  for the transport of prisone'r-of-war mail it should use an air line from 
Stuttgart to Lisbon ; the establishment of this line was immediately followed, 
as was natural, by the setting up of a Lisbon-London air service. (See Report 
of the International Committee of the Red Cross on its activities during the Second 
World War ,  Vol. I ,  pp. 350-135). 



applicable to them mentions, in its last paragraph, only the right to 
receive at  least one relief parcel a month. This is a divergence from 
the corresponding provision of the Third Convention (Article 108, 
paragraph 3), which provides that " prisoners of war sentenced to a 
penalty depriving them of their liberty . .. . shall be entitled to 
receive and despatch correspondence and to receive a t  least one relief 
parcel monthly ". The authors of the Convention adopted the Stock- 
holm Draft on this point without discussion and the difference may 
therefore be considered to be due to oversight. All prison systems 
provide for a right to correspondence. Furthermore, Article 25, which 
guarantees the right to exchange famiiy correspondence is general 
in scope. Finally, by virtue of the principle that the system applied 
to internees must not be less favourable than that applied to prisoners 
of war, it must be concluded, in the spirit of the Convention, that des- 
pite this omission internees serving sentence retain the right to corre- 
spondence. 

Article 38, paragraph 3, of the 1929 Convention relative to pri- 
soners of war already provided that "prisoners may, in cases of 
recognized urgency, be authorized to send a telegram on payment of 
the usual charges. " 

The present paragraph reproduces this provision but adds some 
details. There were in the two World Wars many examples of long 
separations and enormous distances between members of the same 
family. In certain cases the rules governing correspondence for 
internees might well have become illusory if those internees had been 
forbidden to use the telegraph. However, because of the high cost of 
telegraphic communications there could be no question of allowing 
it free of charge and the obligation to pay the normal charges is a 
means of preventing abuse of the right to telegraphic communi- 
cation. 

Furthermore, in order to encourage as much as possible the use 
of the telegraph without overburdening the telegraphic systems or 
involving excessive cost for the internees, the Diplomatic Conference 
of 1949 had considered annexing to the Convention specimen telegram 
forms using code-words 2. I t  contented itself, however, with adopting 
a resolution inviting the International Committee of the Red Cross 

In accordance with the provisions of Article 126. 
a During the Second World War, a system of telegraphic messages in 

simplified code-words was instituted a t  the suggestion of the Vatican between 
Italy and North Africa. See, in this connection, FinalRecord, Vol. 11-A, p. 335. 



to draft a series of specimen messages to be submitted later to govern- 
ments for their approval1. 

To avoid internees being unable to send telegrams in such circum- 
stances for financial reasons, the Convention provides that the fees 
shall be paid by them in the currency at their disposal, the respon- 
sibility for conversion-in accordance with the postal conventions in 
force-being laid upon the Detaining Power. 

This paragraph adapts to the needs of internees the provisions of 
Article 36, paragraph 3, of the 1929 Convention. 

The use of a language different from the mother tongue may be 
necessary to facilitate censorship. To understand the need for such a 
clause, it is enough to recall the difficulties which occurred in the Far 
East during the Second World War, when the censorship authorities 
were completely ignorant of the European languages spoken by the 
prisoners2. It may also happen that the persons with whom the 
internees wish to maintain correspondence do not know the internees' 
own language. In  both instances it was necessary to provide for the 
possibility of corresponding in another language. 

However, the use of the internees' mother tongue remains the rule 
and is in general in the best interests of the internees themselves. I t  
should, moreover, be noted that in nb case may the Parties to a 
conflict impose on internees for their correspondence any language 
other than their mother tongue. 

ARTICLE 108. - RELIEF SHIPMENTS: I. GENERAL PRINCIPLES 

Internees shall be allowed to receive, by post or by a n y  other means, 
individual parcels or collective shipments containing irt particular food- 
stufls, clothing, medical supplies, as well as books and objects of a devo- 
tional, educational or recreational character which m a y  meet their needs. 
Such shipments shall in no way free the Detaining Power from the 
obligations imposed u$on i t  by virtue of the present Convention. 

See for the discussion, Final Record, Vol. 11-A, p. 335 ; and for the text 
of the Resolution, Final Record, Vol. 111, p. 175. 

See Report of the International Committee of the Red Cross on its activities 
during the Second World W a r ,  Vol. I, pp. 452-455. 



Should military necessity require the quantity of such shipments to 
be limited, dfie notice thereof shall be given to the Protecting Power and 
to the International Committee of the Red Cross, or to any  other organiza- 
t ion giving assistance to the internees and responsible for the forwarding 
of such shipments. 

T h e  conditions for the sending of individual parcels and c~llective 
shipments shall, if necessary, be the subject of special agreements between 
the Powers concerned, which m a y  in no case delay the receipt by the 
internees of relief supplies. Parcels of clothing and foodstuffs m a y  not 
include books. Medical relief supplies shall, as  a rule, be sent in collective 
parcels. 

Article 108 and the four Articles which follow it deal with the 
question of material relief, one of the oldest activities of the National 
Red Cross Societies. Because of the blockade and the difficult food 
position resulting from it in many countries during the last war, the 
question of relief became one of prime importance. The relief received 
by prisoners of war and internees in those countries was of decisive 
help in maintaining their health and has left a lasting impression. 
The experts who studied the draft conventions therefore devoted 
particular attention to the question and most of their suggestions 
were endorsed by the Diplomatic Conference. 

I t  should be noted, however, that these five Articles do not exhaust 
the subject. Moral assistance to internees is dealt with in Articles 93 
and 94 (religion, recreation, education, sports and games), and to a 
certain extent in Article 142 (relief societies and other organizations). 
Furthermore, the sending of money, which falls within the category 
of material relief, is dealt with specially in the second paragraph of 
Article 98 (financial resources and individual accounts). 

I t  should be added that Articles 108 to 112 inclusive deal primarily 
with the question of relief from the point of view of those who receive 
it, i.e. the internees. The r61e of the givers and of the organizations 
authorized to distribute relief is defined in Article 142 (relief societies). 

The 1929 Prisoners of War Convention (Article 37), mentions only 
individual postal parcels. The experience of the Second World War 
led to an extension of this idea. 

The 1949 Conventions, in the case of prisoners of war (Third 
Convention, Article 72) and internees (the present Article), speak of 



individual parcels or collective shipments received by post or by a n y  
other means. During the Second World War it was noted that despite 
its indisputable advantages, the sending of individual parcels was not 
without its drawbacks. For instance, it was bad for the morale of 
those who did not receive such parcels ; they were difficult to check 
because of the variety of the contents, and difficult to distribute 
because of transfers of internees. However, the possibility of sending 
individual parceIs has been retained because of the important effect 
on the morale of the recipient of the maintenance of such direct 
relationships with his family. 

Collective shipments may be divided into a number of anonymous 
parcels of small size. They can also be made in the weights and sizes 
far exceeding those which can be carried in international postal 
traffic. In such cases, the shipments are sent by the same means of 
transport and under the same conditions as bulky goods. 

The 1929 Convention restricted the contents of parcels to articles 
of food and clothing (Article 37) and books (Article 39). Expe-
rience had shown the need of extending these provisions, parti- 
cularly to enable the sending of medicaments, and medicaments 
were therefore added to the former list and by making the wording 
as general as possible (objects of a devotional, educational or re-
creational character), the Convention obviously covers musical 
instruments, scientific equipment and sports outfits, expressly men- 
tioned in Article 72 of the Third Convention. 

The right to relief having been thus solidly established, it was 
important to avoid a possible interpretation of this right as laying 
an obligation on the country of origin to furnish the relief and to the 
same degree discharging the Detaining Power of its responsibilities 
for the internees' maintenance and care. The Convention states in 
very exact terms that this is not the case, and in this connection 
reference should be made to Articles 81 and those which follow it, 
nlhich set nut irr detail the obligations of the Detaining Power with 
regard to internees. 

The Detaining Power may only limit the quantity of shipments 
for reasons of military necessity. This should be understood to mean 
cases where operations may be hindered through the blocking of 
means of communication by large consignments of relief supplies. 
In that case, the Protecting Power and the relief societies must be 
notified ; the societies must indeed be able to regulate the frequency 



ARTICLE 108 455 

of consignments themselves and thus avoid perishable goods being 
held up. In the case of the Protecting Power, the notification is to 
enable it to discuss whether the restrictive measures are justified ; 
as the military operations develop, the measures in any case must 
only be temporary and can be justified only by exceptional strain on 
transport or communications. These words, which are contained in 
paragraph 3 of Article 72 of the Third Convention, also apply to 
shipments for internees, although the regulations for internees are 
different in this respect from those concerning prisoners of war. As 
regards prisoners of war, the limitations on the sending of the relief 
can only be imposed at the suggestion of the Protecting Power or the 
relief societies. However, the reasons which lead these bodies to 
restrict consignments will be based on the same needs. In the long 
run, the interests of the recipients themselves are safeguarded, for 
it would be regrettable if relief supplies were lost through poor trans- 
port conditions. 

The third paragraph, unlike the preceding one, is identical with 
the corresponding provision in the Third Convention (Article 72, 
paragraph 4). The Detaining Power in general checks all the individual 
relief parcels or collective consignments before they are delivered to 
the internees. This checking takes all the longer if the parcels differ 
from one another in weight, size, composition and packing. Thus the 
donors themselves during the last world war came round to the idea 
of forwarding standard parcels1. This experience led to the belief 
that it would be preferable to settle the conditions governing the 
sending of relief by agreement between the Powers concerned, mainly 
in order to speed up checking. These are the agreements mentioned 
in the text, which itself mentions two regulations governing consign- 
ments. Parcels of clothing and foodstuff must not contain books, 
so that they will not be delayed for censorship, and medical supplies, 
as a rule, will only be sent in collective parcels 2. I t  would, indeed, be 
dangerous to let the internees themselves decide what medicaments 
to use. For preference they should only be used on medical advice. 

Furthermore, they often used the services of the International Committee 
of the Red Cross which, because of its special position, afforded a moral guar- 
antee and itself exercised some control over parcels in order not to jeopardize 
the whole system. 

(e As a rule a was inserted because it was not wished to prohibit, as an 
exceptional case, the inclusion in a family parcel of a medicament required 
because of the state of health of the recipient and which might not be included 
in collective medical relief. 



ARTICLE 109. - R E L I E F  SHIPMENTS: 11. COLLECTIVE RELIEF  

In the absence of special agreements between Parties to the conflict 
regarding the conditions for the receipt and distribution of collective relief 
shipments, the regulations concerning collective relief which are annexed 
to the present Convention shall be applied. 

The  special agreements provided for above shall in no case restrict 
the right of Internee Committees to take ~ossess ion  of collective relief 
shipments intended for internees, to undertake their distribution and to 
dispose of them in the interests of the recipients. 

Nor shall such ~greements  restrict the right of representatives of the 
Protecting Powers, the International Committee of the Red Cross, or 
a n y  other organization giving assistance to internees and responsible for 
the forwarding of collective shipments, to supervise their distribution to 
the recipients. 

Article 109 is based on the experience of relief societies and par-
ticularly the International Committee of the Red Cross during the 
Second World War, which led to a general preference for the sending 
of collective shipments rather than of individual parcels. The reasons 
for this were mentioned in the commentary on paragraph 1 of 
Article 108. 

Regulations concerning the receipt and distribution of relief 
supplies obviously depend on the circumstances ruling at the time 
and in a particular place, which are difficult to forecast in every detail. 
This led to the idea of special agreements being concluded between 
the Parties to the conflict. However, the suggestion made by the 
International Committee of the Red Cross and retained in the Stock- 
holm Draft, was approved without amendment by the Diplomatic 
Conference, so that Annex I1 of the Convention contains Draft Regula- 
tions concerning Collective Relief for Civilian Internees. The Parties, 
of course, retain the right to adapt these Draft Regulations to circum- 
stances, but it is stated expressly that if they fail to agree, the regula- 
tions annexed are those which will be applied. I t  will be in the 
Parties' interest to observe these regulations, for the measures envi- 
saged are based on long experience and have proved satisfactory. 

I t  should be noted that the annexed regulations go beyond the 
question of receipt and distribution of relief supplies. As will be seen 
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in the commentary on the text l, certain provisions, particularly the 
one relating to purchases of goods on the territory of the Detaining 
Power (Article 7), or the direct distribution of collective relief by 
representatives of the Protecting Power or the International Com- 
mittee of the Red Cross (Article 8), proclaim additional rules of great 
importance. 

There is, however, one question which is not covered by the regu- 
lations and on which a few words should be said : the question of 
receipts. The 1929 Convention, which envisaged only individual 
parcels, provided that the parcels should be delivered to the recipients 
against a receipt. Nothing like that is said iii the case oi collective 
relief supplies. However, in view of the value and volume of such 
supplies, those who forward them incur a responsibility towards the 
donors from which they should be discharged by the production of 
a receipt in due form. In the case of prisoners of war, the question of 
receipts is settled by the last paragraph of Article 1252; a similar 
clause is not included in the corresponding Article of the Fourth 
Convention (Article 142 concerning relief societies). I t  seems that this 
gap could be filled, however, by reference to Article 3 of the annexed 
Regulations concerning the " detailed reports " to be made out " for 
the donors ". I t  should not be forgotten also that the donors and still 
more the Powers whose citizens they are, can obtain every guarantee 
required, quite apart from receipts, either through the Protecting 
Powers or through the International Committee of the Red Cross, 
whose special position is expressly recognized in the Convention3. 

In view of the freedom retained by the Parties to the conflict to 
settle the question of collective relief by means of special agreements, 
which more or less provide for exceptions to the annexed regulations, 
it was necessary to take precautions to avoid the special agreements 
running counter to the meaning of those regulations, the principles 
of which had been accepted by the Diplomatic Conference. For that 
reason, this paragraph recalls the inalienable right of Internee Com- 
mittees to receive and distribute collective relief. 

See below, p. 644. 
" As soon as relief supplies or material intended for the above-mentioned 

purposes are handed over to prisoners of war or very shortly afterwards, receipts 
for each consignment, signed by the prisoners' representative, shall be forwarded 
to the relief society or organization making the shipment. At the same time 
receipts for these consignments shall be supplied by the administrative author- 
ities responsible for guarding the prisoners." 

See particularly Article 142, para. 3. 
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This right in no way implies that the members of the Internee 
Committees acquire personally any right of ownership over the relief. 
The relief supplies remain common property and, where divisible, 
they become the property of the internees themselves after distribu- 
tion. The Internee Committees should be considered as responsible 
only for reception and distribution, in carrying out which they must 
only be guided by the general interest of the internees. 

The special agreements which can be concluded between the 
Parties to a conflict must not invalidate in any way the r6le assigned 
in the Convention to the Protecting Power and to the International 
Committee of the Red Cross (or any other organization for assistance 
to internees) in the reception and distribution of collective relief 
supplies. 

However great the effort of the Internee Committees to be fair 
in the distribution of relief, it is to be feared that under the influence 
of the personal character of their members or even under pressure 
from the Detaining Power, there may be discrimination against some 
internees contrary to the intentions of the donors. Thus, it was 
considered necessary to reaffirm, in case of need, the control of distri- . 
bution by the Protecting Power or by an impartial body capable of 
swearing that the relief is being given in accordance with regulations, 
fairly and in conformity with the donors' wishes. 

The commentary on Article 142 will explain what is meant by 
" any other organization giving assistance to the internees ". I t  can 
be stated here, however, that this can only be a humanitarian body 
which affords every guarantee of impartiality and competence, like 
the International Committee of the Red Cross, and which is thus duly 
authorized by the Detaining Power to check the distribution of parcels. 

ARTICLE 110. - RELIEF SHIPMENTS : 111. EXEMPTION FROM 

POSTAL AND TRANSPORT CHARGES 


Al l  relief shifiments for internees shall be exempt from import ,  customs 
a n d  other dues. 

A l l  matter sent by  mai l ,  including relief parcels sent by parcel post 
a n d  remittances of money,  addressed from other countries to internees or 
despatched by them through the post ofice, either direct or through the 
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Information Bureaux provided for in Article 136 and the Central Infor- 
mation Agency provided for in Article 140, shall be exempt from all 
postal dues both in the countries of origin and destination and in inter-
mediate countries. T o  this eflect, in particular, the exemption provided 
by the Universal Postal Convention of 1747 and by the agreements of the 
Universal Postal Union  in favour of civilians of enemy nationality 
detained in camps or civilian prisons, shall be extended to the other 
interned persons protected by the present Convention. T h e  coantries not 
signatory to the above-mentioned agreements shall be bound to grant 
freedom from charges in the sawe circumstances. 

T h e  cod of transporting relief shipme9zts which are intended lor 
internees and which, by reason of their weight or any  other cause, cannot 
be sent through the Post ofice, shall be borne by the Detaining Pozuer in 
all the territories under its control. Other Powers which are Parties to 
the present Convention shall bear the cost of transport in their respective 
territories. 

Costs connected with the transport of such shipments, which are not 
covered by the above paragraphs, shall be charged to the senders. 

T h e  High Contracting Parties shall endeavour to redztce, so far as 
possible, the charges for telegrams sent by internees, or add~essed to them. 

This Article corresponds in general to Article 74 of the 1949 Geneva 
Convention relative to the Treatment of Prisoners of War. Unlike 
that Article, however, it does not expressly mention correspondence 
and for that reason it has been placed under the heading of relief 
shipments. 

This paragraph repeats the provisions of Article 16 of the Hague 
Regulations and Article 38 of the 1929 Convention, both of which 
concern prisoners of war. I t  covers customs duties, implicitly included 
in the phrase " all import and other duties " which occurs in both 
treaties. The rule is quite clear : exemption is complete and applies 
to all dues of any kind whatsoever levied on goods entering a country 
from abroad. 

The Stockholm Draft (Article 96), identical with the text relating 
to prisoners of war, said : " Correspondence, relief shipments and 
remittances of money addressed to prisoners of war or despatched by 
them through the post office . . . . shall be exempt from any postal 
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dues, both in the countries of origin and destination and in interme- 
diate countries ". 

The text adopted by the Diplomatic Conference differs from this 
in two respects. First of all, the reference to correspondence has 
disappeared, and secondly, the words " from other countries " have 
been inserted between " addressed " and " to internees or despatched 
by them ". 

I t  is to be concluded from this that the Convention nowhere 
mentions the principle of exemption from postal charges on mail, 
since it is not mentioned in Article 107, which deals specifically with 
correspondence, and Article 110 is concerned only with consignments 
of relief and states that exemption is not granted on such consign- 
ments unless they come from countries other than the country of 
internment ? 

I t  would perhaps be a little hasty to do so. Indeed, the marginal 
notes inserted to make the Convention easier to read, are not binding 
on the signatories. I t  is true that in this particular case one delegation 
expressed the opinion that internees' correspondence was of an entirely 
different nature from that of prisoners of war, since it was addressed 
in general to persons in the country of internment and the internees 
should be able to pay the ordinary postal charges l ; but it is also 
true that the Conference, when discussing this provision had in 
mind Article 52 of the Universal Postal Convention of 19472, which 
is concerned mainly with correspondence. Furthermore, the Report 
of Committee 111, without however further explanation, states that 
the Committee thought that internees should be given the right of 
free postage for their own correspondence within the territory where 
they are detained 3. There remains, however, some obscurity in the 
text of the Convention with regard to internees' correspondence. The 
resulting difficulty was eliminated on the suggestion of the Universal 
Postal Union which, in its revision of the Universal Postal Convention 
in 1952, succeeded in having a clause adopted under which correspond- 
ence from internees is post-free wherever it is addressed, whereas the 
correspondence addressed to internees is only exempt from postal 
charges if it comes from countries other than the country of intern- 
ment. In short, the restrictive wording of this provision as it applies to 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 682-683. 

An amendment supported by several delegations even suggested mention- 
ing this Article expressly in the text of the Convention. See Final  Record, 
Vol. 11-A, p. 682. 

See Final  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A. 
p. 841. 
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relief shipments has been extended to cover correspondence l. The 
internees can therefore write free of charge to persons in the country 
of internment but those who write to them in that country must pay 
the ordinary postal charges. I t  may be wondered whether it would 
not have been better for internees' correspondence, whether incoming 
or outgoing, to be completely exempt from postal charges. In view 
of the fact that internment must never be considered as a punishment 
and that it would be humane to alleviate its hardships as much as 
possible, a generous decision on these lines would have been preferable. 

The same comment applies to relief parcels sent by post from places 
in the country of internment itself. 

Relief sent by post from countries other than the country of 
internment or sent by the internee to any destination would be exempt 
under this provision. This rule applies to all consignments whose 
weight does not exceed the limits accepted in international postal 
traffic 2. 

I t  should be noted that the obligation to grant exemption applies 
also to any States parties to the Convention which have not agreed to 
certain arrangements with regard to parcels under the Universal 
Postal Union. 

With regard to the reference to the Universal Postal Convention, . 
the present paragraph merely extends to all protected persons sub- 
jected to internment the right to exemption laid down in the Postal 
Convention on behalf of civilians of enemy nationality detained in 
civil camps or prisons. The Diplomatic Conference wished to avoid 
too close a concordance between the new text and the provisions of 
the Universal Postal Convention in force, to avoid the creation of 
insurmountable difficulties through the fact that the signatories to the 
two treaties are not the same. Furthermore, the Universal Postal 
Convention only covers international postal traffic and the authors 
of Article 110, as already stated, were anxious to cover postal traffic 
in the country of internment also 3. Moreover, in order to remove any 

The text of Article 37, para. 2, of the Postal Convention as revised in 
1952 and applicable from July 1, 1953 is given in full in the commentary on 
Article 141 of this Convention. 

Article 37 of the Postal Convention (Record of the Universal Postal 
Union, Brussels 1952) provides among other things: " . .. (5)Parcels are admitted 
free of postage up to a weight of 5 kgs. The weight limit is increased to 10 kgs. 
in the case of parcels whose contents cannot be split up and of parcel; addressed 
to a camp or the prisoners' representatives there . . . for distribution . Further-
more, according to the record of the discussions a t  Brussels, this exemption 
also applies to parcels sent C.O.D. (Documents of the Brussels Congress, 
Volume 11, 4th Commission, 30th meeting). 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 841. 
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ambiguity concerning the application of the Universal Postal Con- 
vention, it is stated expressly that countries which have not acceded 
to the Postal Convention but have acceded to the Fourth Geneva 
Convention of 1949 are nevertheless bound to grant internees the 
exemptions laid down, and under the same conditions. 

PARAGRAPH3. - RELIEFCONSIGNMENTS NOT SENT 

THROUGH T H E  POST, OFFICE 

Consignments which are not sent through the post office-i.e., as a 
rule, collective relief shipments-are sent carriage free in all the terri- 
tories under the control of the Detaining Power. This means not only 
the metropolitan territory of the Detaining Power, but its colonies, 
mandated territories and dependencies of every kind, as well as 
territories it has occupied. Exemption is granted in the same way 
on-the territory of other Powers or on territories controlled by them 
and situated on the transport route1. 

I t  should be noted that the word used is " temtories ". This 
paragraph does not, therefore, cover transport by sea, to which 
exemption does not therefore apply. Coastal shipping, however, 
should be considered as covered by this paragraph. 

Whatever the mode of transport used on the territory of the 
Powers party to the Convention-railway, lorry or aeroplane-ex- 
emption from carriage charges must be granted at the expense of the 
State-i.e. if these means of transport are the property of private 
companies, the State must make the necessary arrangements, in 
agreement with the companies, to exempt the relief shipments from 
all payment for carriage. 

The cost of transport by sea and the cost of transport in the terri- 
tory of a Power not party to the Convention together with the import 
and other dues levied by such a Power are not covered by the pre- 
ceding provisions. These various expenses could be dealt with by 
special arrangements between the Powers concerned but if this is not 
done they will be charged to the sender. However obvious this may 
seem. the authors of the Convention considered it better to state it 
expressly in view of the disputes which have arisen in the past or-

might arise in the future. 

l The obligation on transit countries to authorize the passage of relief 
shipments is based on Article 111, as will be seen in the commentary on that  
Article. 
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In the commentary on paragraph 2 of Article 107, it was seen that 
internees in certain cases were authorized to send telegrams "the 
charges being paid by them ". The Diplomatic Conference was not 
unanimous on the expediency of allowing this form of correspondence ; 
whereas some wished to regard it as an exceptional privilege justified 
only in certain specific cases and always limited by the cost of tele- 
grams, others were inclined to encourage its use through reduced 
tariffs or even exemption. This opinion prevailed but the provision 
was not made mandatory, merely expressing a wish which it was left 
to governments to comply with or not. I t  is in this spirit that the 
present provision was drafted, which is reproduced in Article 141 
concerning the correspondence of the national Information Bureaux 
and the Central Information Agency. A similar recommendation 
can be inferred from Resolution 9 annexed to this Convention, which 
requests the International Committee of the Red Cross to prepare a 
series of specimen messages for submission to Governments which 
would enable the transmission of family and other news in the form of 
brief coded messages at low cost. The XVIIIth International Red 
Cross Conference (Toronto 1952) referred to this Resolution and the 
provisions of the Convention, and the International Telecommunica- 
tion Conference held soon after in Buenos Aires adopted a recommen- 
dation that a future Conference should consider the idea of complete 
exemption 

Indeed, Recommendation No. 3 of the Buenos Aires Conference of 1952 
entitled " Application of a special Telegraph Tariff for Prisoners of War and 
for Civilians interned in Wartime ", refers not only to the Geneva Conventions 
but also to Article 35 of the International Telecommunication Convention of 
Buenos Aires (1952). which reads as follows : " The provisions regarding charges 
for telecommunication and the various cases in which free service is accorded 
are set forth in the Regulations annexed to this Conventions." Recommenda-
tion No. 3 " Recommends the next International Telegraph and Telephone 
Conference : 

(1) to consider sympathetically whether, and to what extent, the telegraph 
franking privileges and the reductions in telegraph charged envisaged in the 
Geneva Conventions mentioned above could be accorded ; 

(2) to make any necessary modifications to the International Telegraph 
Regulations." 

Since in general Conferences are held every five years, the next one will 
probably take place in 1957 or 1958. 
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ARTICLE 111. - SPECIAL MEANS O F  TRANSPORT 

Should military operations prevent the Powers concerned from 
fulfilling their obligation to ensure the conveyance of the mail  and relief 
shipments provided for in Articles 106, 107, I08 and 113, the Protecting 
Powers concerned, the International Committee of the Red Cross or a n y  
other organization duly approved by the Parties to the conflict m a y  
undertake.to ensure the conveyance of such shipments by suitable means 
(rail, motor vehicles, vessels or aircraft, etc.). For this purpose, the 
High Contracting Parties shall endeavour to supply them with such 
transport, and to allow its  circulation, especially by granting the necessary 
safe-conducts. 

Such transport m a y  also be used to convey : 
(a) correspondence, lists and reports exchanged between the Central 

Information Agency referred to in Article 140 and the National 
Bureaux referred to in Article 136; 

(b)correspondence and reports relating to internees which the Protecting 
Powers, the International Committee of the Red Cross or a n y  other 
organization assisting the internees exchange either with their own 
delegates or with the Parties to the conflict. 

These ~ r o v i s i o n s  in no way detract from the right of any  Party to 
the conflict to arrange other means of transport if i t  should so prefer, nor 
preclude the granting of safe-conducts, under mutually agreed conditions, 
to s ~ c h  means of transport. 

T h e  cost occasioned by the use of such means of transport shall be 
borne, in proportion to the importance o/ the shipments, by the Parties 
to the conflict whose nationals are benefited thereby. 

This Article is based mainly on the active part which certain 
national Red Cross Societies and, in particular, the International 
Committee of the Red Cross were led to take in the transport of 
relief during the Second World War. 

The efforts made by the belligerents during the conflict to isolate 
their adversaries, paralyse their communications and destroy their 
means of transport, had seriously interfered with the application of 
the guarantees contained in the humanitarian conventions concerning 
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the shipment of relief. In such conditions, agreements negotiated 
between States did not seem to give more than partial results. The 
special position of the International Committee of the Red Cross, 
on the other hand, allowed it to put forward suggested solutions of 
general interest and to take practical steps on behalf of all victims 
of the war whatever their nationality. Having succeeded in concluding 
the necessary agreements with the belligerents, the International 
Committee established and used, under the protection of the Red 
Cross emblem, an international fleet for transporting medical equip- 
ment and relief to civilian populations. In the same way, it brought 
together and operated several thousand raiiway wagons and organized 
road transport in lorries which were particularly useful in enabling 
it to revictual internee camps during the last phase of the war, when 
the general disorganization of transport made it impossible for the 
Detaining Power to provide for the internees' maintenance. 

I t  is on the lessons learnt as a result of this experience that the 
present Article is based. 

The methods and established procedures used and the conditions 
to which this form of transport was subjected could perhaps have 
been codified or extended in the Convention or in annexed regula- 
tions. However, during the preparatory work and during the 
Diplomatic Conference, it was thought better merely to state the 
essential principles governing special means of .transport. I t  was 
rightly considered that methods should be worked out to meet 
practical problems and to suit individual cases, where appropriate 
on the basis of solutions found in the past1. 

See Report of the International Committee of the Red Cross on its activities 
during the Second World War ,  Vol. 111, pp. 124-200. 

The relief forwarded and distributed through the International Committee 
to prisoners of war and civilian internees during the Second World War can be 
summarized as follows : 

(1) Large-scale, regular shipments to about two million Allied prisoners of 
war and civilian internees in Europe between 1939 and 1945 comprising more 
than 400 million kg worth about 3000 million Swiss francs. In  addition, relief 
in smaller quantities was sent to Allied prisoners and civilian internees in 
the Far East. 

(2) Occasional shipments in all cases of an urgent nature to about 1 million 
Italian and German prisoners of war and civilian internees out of a total of 
between 2% and 3 millions. 

(3) Consignments to about 300,000 deported and detained civilians of every 
sort. 

(4) 40 vessels, 3 of them belonging to the International Committee of the 
Red Cross, carried about 470,000 tons of sundry relief supplies, i.e. more than 
32 million parcels valued a t  3 thousand million Sw. francs. 

(5) 474 motor vehicles covered 2,831,840 km and carried 8,602,570 kg of 
goods. 
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The transport operations envisaged at the expense of the " Powers 
concerned", i.e. belligerents as well as the neutrals whose territory is 
used in transit and which are concerned with the forwarding of in- 
ternment cards (Article 106), internees' correspondence (Article 107), 
relief shipments (Article 108), and legal documents such as powers 
of attorney and wills (Article 113), are of such importance for the 
maintenance of humanitarian guarantees-the aim of the Con-
vention-that it was necessary to provide a substitute for the ordinary 
means of transport if they were seriously disorganized as a result of 
" military operations ". 

This last term must be understood in a very broad sense. I t  
refers not only to the movement of armies but to the consequences 
of that movement and, in general, the circumstances of active war. 
It should be noted that in this case the Powers concerned are not 
released from their obligation to ensure that these transport opera- 
tions can take place, but when they find it impossible to fulfil that 
obligation satisfactorily, they are in duty bound to assist possible 
action by the Protecting Power or by bodies such as the International 
Committee of the Red Cross with a view to remedying the situation. 

The problem of safe-conducts, particularly navicerts, which during 
the last war played an important r61e in the running of the Red Cross 
sea transport activities, has not been resolved by the insertion of 
obligatory provisions, as the International Committee of the Red Cross 
would have wished, but in a manner which emphasizes its importance1. 

Of course, every guarantee must be given to the Powers concerned 
that this special transport shall not be used for war contraband or 
to assist espionage in any way. The system has been placed under 
the responsibility of the Protecting Powers and bodies such as the 
International Committee of the Red Cross, which, by reason of its 
traditions and its long experience, was judged worthy of this con- 
fidence. Some delegations, during the discussions at the Geneva 
Conference, even wanted the International Committee to be the only 
organization mentioned apart from the Protecting Power2. In any 
case, it is stated that all other bodies must be " duly approved " 
by the Parties to the conflict3. 

The Draft submitted to the Stockholm Conference said, with regard to 
means of transport, that " the High Contracting Parties undertake to grant the 
safe-conducts required for such transports ". 

a See Final  Record of the Diplomatic Conference of Geneva of  1949, Vol. 11-A, 
p. 730. 

There can only be question here of " any other organization giving 
assistance to internees ", to use the wording generally found in the Convention, 
particularly in Article 109 concerning collective relief shipments. 
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It should further be noted that, while the Convention authorizes 
such organizations to take the initiative in arranging special transport, 
it  emphasizes by its use of the terms " may undertake to ensure ", 
that this action will not necessarily be successful. Success cannot be 
demanded in every case nor may those who do " undertake to ensure " 
the transport be held responsible for failure unless they commit 
serious faults. 

Finally, it should be noted that the Convention does not tackle 
the very important question of the protection of special transport 
against the effects of war. I t  follows that among the tasks which the 
approved organizations are expected to ilildertake is the negotiation 
of special agreements like the arrangements made by the International 
Committee of the Red Cross with the belligerents during the Second 
World War. These agreements will cover the routes to be followed, 
the emblems to be used and the various conditions to be observed if 
the necessary protection is to be enjoyed. 

If military operations have led to a stoppage of the carriage of 
mail, relief supplies and legal documents concerning the internees, 
the same will apply to the various documents addressed to the Infor- 
mation Bureaux or to the Central Agency and to the reports coming 
from representatives of the Protecting Power or of the International 
Committee of the Red Cross. If special transport is organized, these 
documents should obviously benefit from it too. I t  is just as essential 
that they should be transmitted as it is that relief supplies and-mail 
should be forwarded and this forms one of the humanitarian guarantees 
given to internees. The nature of these documents frees them from 
any suspicion on the part of the belligerent Powers. However, 
since in this difficult matter the list of categories of consignments 
entitled to benefit from special transport is strictly limitative, it 
was right to add to the statement in the previous Article in this 
manner. 

PARAGRAPH- OF THE PARTIES3. THEPOSSIBILITY 

TO T H E  CONFLICT ARRANGING SPECIAL TRANSPORT 

However scrupulously the special transport system is administered, 
it does nevertheless constitute a breach in the war-waging capacity 
of the Parties to the conflict since it entails the partial lifting of 
blockade measures or other steps taken in the interests of national 
defence. I t  should not, therefore, be a matter of astonishment that 
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the Parties to the conflict wished to supervise very strictly the 
implementation of the clauses on special transport. That is why 
this paragraph leaves them the possibility of themselves organizing 
special transport, as for example when the transport system organized 
by the Protecting Power or the relief societies has led to abuses, and, 
in any case, of laying down conditions for the issue of safe-conducts. 
These reservations only confirm the responsibility of the Powers 
concerned for the transmission of the mail and relief supplies men- 
tioned in the previous two paragraphs. 

This paragraph deals with the expenditure involved in the use of 
special transport but not the expenditure incurred in setting up the 
special transport system. 

On this latter point, the Convention says nothing that is not 
contained in paragraph 1 of this Article-i.e., that the Contracting 
Powers will make every effort to procure the means of transport. 
I t  is therefore to be supposed that these expenses will be covered 
by agreement between the body which takes the initiative in the 
matter and the Power concerned. 

As for running costs, the rule is simple. They will be apportioned 
between the Powers whose nationals have the benefit of special 
transport and $TO rata to the size of the consignments. The expenses 
will be apportioned by the organization which sets up the transport 
system. 

The Fourth Convention, unlike the Third (Article 75, paragraph 4), 
does not mention the possibility of special agreements granting 
exemption from this rule of proportional payment if a belligerent, 
through lack of financial means, is against the use of special transport, 
while the adverse party is ready to take over the expenditure com- 
pieteiy. There is nothing, however, to prevent the same reasoning 
being applied by analogy to internees and there is no reason why, 
therefore, any special agreement concluded on this subject between 
the body entrusted with the special transport and the Powers con- 
cerned should not be considered legitimate and in the spirit of the 
Convention. 
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ARTICLE 112. - CENSORSHIP AND EXAMINATION 

T h e  censoring of correspondence addressed to internees or despatched 
by them shall be done as quickly as possible. 

T h e  examination of consignments intended for internees shall not be 
carried out .under conditions that will expose the goods contaiaed ilz 

them to deterioration. I t  shall be done in the presence of the addressee, 
or of a fellow-internee duly delegated by him. T h e  delivery to internees 
oj individual and collectzve consignments shall not be delayed under the 
firetext of di$culties of censorship. 

A n y  prohibition of correspondence ordered by the Parties to the 
conflict either for military or political reasons, shall be only temporary 
and i ts  duration shall be as short as  possible. 

This Article adds very little to the provision of Article 40 of the 
1929 Convention relative to the Treatment of Prisoners of War. 
In  view of the fact that censorship and examination of telegrams, 
letters, parcels, cannot possibly be avoided, the best way of helping 
the internees was to make the delays resulting from it as short as 

,possible. The measures authorized by Article 107 with regard to a 
possible restriction of the volume of correspondence also aim at 
removing any excuse for delaying the delivery of mail or relief consign- 
ments for reasons of censorship. Restricted, if need be, to certain 
limits, mail and relief consignments must be examined " as quickly 
as possible ". 

The use in correspondence of languages which are little known 
in the country of internment may cause delay in the forwarding of 
mail. The Conference of Government Experts called in 1947 by the 
International Committee of the Red Cross therefore noted the following 
request submitted by one delegation with regard to prisoners of war : 
" In the event of belligerents being unable to provide a sufficient 
number of their own nationals to ensure prompt censorship of letters, 
they shall endeavour to obtain, either from the International Com- 
mittee of the Red Cross or from neutral countries, such additional 
qualified censors as will enable correspondence to reach prisoners of 
war with the least possible delay " This idea was rejected by the 

See Report on the Work of the Conference of Government Experts, Geneva, 
1947, p. 194. 
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Diplomatic Conference in respect of internees and of prisoners of war 
alike. However, during the discussion, it was accepted that if it should 
be necessary to recruit extra censors, the Protecting Power would 
be asked to appoint them1. 

Parcels which cannot be examined by the Detaining Power in the 
presence of the internee, would be examined in the presence of a 
fellow-internee duly delegated by him. This measure is intended to 
prevent any misappropriation. In general, the fellow-internee duly 
delegated by the addressee will be the member of the Internee Com- 
mittee entrusted with the task of receiving and distributing relief 
supplies in accordance with Article 109. A reference to the competence 
of the Internee Committee was, however, avoided in the Convention, 
because it was wished to leave the person concerned the opportunity 
of appointing someone as his delegate who was not a member of the 
Internee Committee, to cover cases where he did not have complete 
confidence in any of its members2. This is a subtlety which should 
be noted as illustrating the anxiety of the authors of the Convention 
to respect individual feelings as far as possible. 

This rule, which was already contained in the 1929 Convention 
relative to the Treatment of Prisoners of War, was not often invoked 
during the Second World War3. I t  has been retained to cover cases 
of military or political necessity but may only be applied as an 
exceptional and temporary measure. Suspension of this nature should 
be regarded more as the equivalent with regard to internees of a 
general measure affecting the whole population because of parti-
cularly serious circumstances, like the suspension of correspondence 
in Great Britain for a brief period in 1944 before the landing in France. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 288. 

There have been cases of political factions being formed in camps, laying 
down the law and persecuting in various ways internees or prisoners of war of 
contrary opinions. 

See M. BRETONNI~RE,op. cit., p. 244. 



ARTICLE 113 - EXECUTION AND TRANSMISSION O F  LEGAL 

DOCUMENTS 


The Detaining Powers shall firovide all reasonable facilities for the 
transmission, through the Protecting Power or the Central Agertcy 
#rovided for in Article 140, or as otherwise required, of wills, powers of 
attorney, letters of authority, or any other documents intended for internees 
or despatched by them. 

In all cases the Detazniq Power shall facilitate the execution and 
authentication in dzle legal form of szlch documevzts on behalf of internees, 
in fiarticzclar by allowing them to cortszllt a lawyer. 

The restrictions placed on the freedom of action of internees by 
the internment system to which they are subjected must not detract 
from the principle that they " retain their full civil capacity " as 
stated in Article 80. To enable them to exercise this capacity despite 
the restrictions of internment it was important to give them every 
facility for drawing up and transmitting wills, powers of attorney and 
other documents essential for their family relationships or for the 
conduct of their affairs. 

A similar provision was included in the 1929 Convention relative 
to the Treatment of Prisoners of War (Article 41) and during the 
Second World War veritable legal departments were organized in a 
great many camps under the direction of the camp leader. 

By analogy with the system for prisoners of war, the Stockholm 
Draft envisaged the transmission of legal documents only by the 
Protecting Power or the Central Agency provided for in Section V 
of Part I11 of the Convention. As the Rapporteurs remarked1, 
generally speaking, the wills of internees will be executed in the 
country of detention itself. Thus, it is not absolutely essential that 
the Protecting Power or the Central Agency should intervene in the 
same way as for prisoners of war, and such action might indeed give 
rise to legal or practical difficulties. For that reason, the authors of the 
Convention stated that documents could be transmitted " as otherwise 
required " instead of being necessarily sent through the Protecting 
Power or the Central Agency. I t  was important, however, that these 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 841. 



facilities for the transmission of documents should not serve as a 
pretext for the giving of information for subversive purposes ; hence 
the wording " all reasonable facilities ", which enables suspicious 
correspondence to be eliminated. I t  is reasonable to suppose that 
with regard to wills in particular, they could be drawn up by an 
agent approved by the Detaining Power and sworn to professional 
secrecy : a solicitor or barrister stationed in the camp or nearby 
and consulted by the person concerned as envisaged in paragraph 2. 
They would then be transmitted in a sealed emrelope under the 
responsibility of the agent to a solicitor in the country of internment. 
With regard to the transmission of documents to other countries, 
especially the country of origin of the internees, recourse should 
be had to the services of the Protecting Power or the Central Agency1. 

The conditions necessary for the drawing up of legal documents 
intended for internees or to be despatched by them depend on national 
laws. A suggestion put forward at the 1949 Diplomatic Conference, 
proposing to subject this procedure to the principles of private inter- 
national law, i.e. to the rule of locus regit actum was not approved by 
the members of the Conference ; the result is that documents dealing 
with the affairs of internees can give rise to very complicated forma- 
lities, particularly, as the Rapporteurs also remarked3, in the case of 
documents which have to be made effective in countries other than 
that in which they are drawn up. Furthermore, in wartime special 
legislation is often enacted which is in general not well known to the 
internees. I t  is for that reason that the Convention expressly grants 
them the right to consult a lawyer. 

A sufficiently wide interpretation could be given to this provision : 
the lawyer could be another internee or a barrister or solicitor who is 
a national of thc Detaining Power. If the internee requiring the con-
sultation belongs to a labour detachment, whereas the person he 
wishes to consult is in the main place of internment, he will be given 
permission to go there. It will also be possible for him to consult a 
lawyer residing outside the camp under conditions considered reason- 
able by the Detaining Power. The same would apply to a consultation 

The example given refers to solicitors ; obviously, the essential thing is 
to enable the internee to act in accordance with the law which governs the act 
a t  the moment when it is made. 

2 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 288. 

See ibid. ,  pp. 841-842. 



by letter of a lawyer residing outside the country of internment, 
subject to the provisions of Articles 107 and 112 concerning internees' 
correspondence and the censorship of their mail. This consultation 
could also take place through the Protecting Power, which would 
certainly have an important part to play in this domain. 

ARTICLE 114. - MANAGEMENT O F  PROPERTY 

The  Detaining Power shall aflord internees all Iacilities to enable 
the* to manage their property, provided this i s  not incompatible with 
the conditions of internment and fhe law which i s  applicable. For this 
purpose, the said Power m a y  give them permission to leave the $ace of 
internment in argent cases and if circumstances allow. 

Internment, it must be insisted, is not a punishment. It would 
therefore be unjust if, through the restrictions on freedom which it 
imposes, it involved disastrous consequences for the internee himself 
and the members of his family. In this respect, the granting of per- 
mission to internees to manage their property is of major importance. 

This Article, however, must not be interpreted in such a way 
as to give the internee a privileged position by making him not subject 
to the war regulations relating to enemy property. Clearly, a person 
delegated by him could not have greater power than himself and it 
is for this reason that the text expressly mentions the application of 
the laws in force. 

This reservation apart, the solution adopted is quite liberal, since 
it goes so far as to authorize in certain circumstances the internees 
to leave the place of internment. This facility has no equivalent in 
the Prisoners of War Convention. I t  underlines the difference between 
civilian internees and prisoners, since the former to a certain degree 
are free to take a personal part in the management of their property, 
whereas the prisoners can take legal action less frequently and in a 
less direct manner. 

It, however, remains a rule that the internee may act only by 
delegating his powers, since as one delegation to the Geneva Con- 
ference declared, " it would not be reasonable to expect that an 
internee should be enabled to conduct a whole business from his 
place of internment "I. In this case again, the Protecting Power 
will often have its services in demand. 

See Final Record of the Diplomatic Conference of Geneva. of 1949, Vol. 11-A, 
p. 684. 




ARTICLE 115. - FACILITIES FOR PREPARATION AND CONDUCT 
O F  CASES 

In all cases where a n  internee i s  a party to proceedings in any  coart, 
the Detaining Power shall, if he so requests, cause the court to be informed 
of h is  detention and shall, within legal limits, ensure that all necessary 
steps are taken to prevent h i m  from being in a n y  way +rejadiced, by 
reason of h is  internment, as  regards the preparation and conduct of h is  
case or as regards the execution of a n y  judgment of the court. 

The International Committee of the Red Cross had proposed 
settling the point at issue in Article 115 by means of two provisions, 
one establishing a moratorium on behalf of the internee and members 
of his family, and the other suspending, at  the request of the internee 
and for the duration of his internment, cases in which he is concerned. 

The authors of the Convention were of the opinion that these two 
measures went too far and that the first, in particular, gave the 
internees preferential treatment l. 

A moratorium, it was said, might mean the denial of the rights of 
legitimate creditors (e.g. alimony to members of the family itself) 
and it did not take sufficiently into account the facilities which could 
be granted internees to enable them to be represented before the 
courts. Furthermore, it was wished to safeguard the Occupying 
Power's rights of requisition. 

What it was important to avoid was to injure the interests of the 
internees by legal measures taken as a result of a judgment in default, 
if such default were caused by internment. To achieve this end, it 
was considered that it would be enough to give them every facility 
for the preparation and conduct of cases in which they were involved. 
I t  is certain that this provision is an improvement on the one which 
called for the suspension of law-suits. 

ARTICLE 116. - VISITS 

Every internee shall be allowed to receive visitors, especially near 
relatives, at  regular intervals and as  frequently as possible. 

A s  far as i s  fiossible, internees shall be permitted to visit their homes 
in urgent cases, particularly in cases ofdeath or serious illness of relatives. 

1 See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 684. 



During the last World War the regulations concerning visits by 
members of their families to internees differed not only from country 
to country but from camp to camp inside one country, since it de- 
pended in fact on the decision of camp commandants. 

This Article, suggested by the International Committee of the Red 
Cross, takes into account its wide experience and the numerous and 
often successful representations which the Committee made to permit 
internees as far as possible to receive that support for their morale 
which comes from interviews with parents and friends. 

I t  should be noted that this text does not cover visits by delegates 
of the Protecting Power or by delegates of the Intel-national Com- 
mittee of the Red Cross, or the visits of ministers of religion or repre- 
sentatives of relief societies, these being dealt with either in Article 30 
or in Article 143. 

In its present form, Article 116 corresponds to the Stockholm text. 
I t  was adopted without discussion by the Diplomatic Conference. 

The frequency of visits was not stated because it was important 
to leave the detaining authorities discretion to appraise their security 
needs. Experience in the last war showed the advantage of monthly 
or bi-monthly visits which, in places of internment far away from 
urban centres, could last from one to three days. I t  is not only mem- 
bers of their families who are allowed to visit internees. In Kenya, 
for example, internees without a family had been authorized, at  the 
request of the delegate of the International Committee of the Red 
Cross, to have visits from friends to whom they were in no way related. 
The results of this experience are embodied in the wording of this 
paragraph. 

I t  should be noted that the position will be quite different according 
to whether the internees are detained near their usual residence or 
not, in their own country-occupied--or in the enemy country. In 
any case, the particular wording of the Article (" every internee . . . .") 
does not prevent the Detaining Power from arranging for visits on 
fixed dates in every place of internment and for all internees. 

PARAGRAPH2. -VISITS MADE BY INTERNEES OUTSIDE 


THEIR PLACE O F  INTERNMENT 


In the same way as the internee, in urgent cases and if circum- 
stances permit, may be authorized to leave his place of internment 
to manage his property, he may also receive permission to leave his 



internment for family reasons. This is a provision which has no 
parallel in the Prisoners of War Convention. I t  should be noted, how- 
ever, that the facility is only granted " as far as is possible " ;it will 
therefore be restricted in practice to internees whose families reside 
in the country of internment itself. For those who are separated from 
their families by frontiers-not to speak of theatres of operations- 
such meetings would obviously give rise to insoluble problems. 

Chapter I X  

Penal and Disciplinary Sanctions 

ARTICLE 117. - GENERAL PROVISIONS. APPLICABLE 

LEGISLATION 


Subject to the provisions of the pesent  Chapter, the laws in force in 
the territory in which they are detained will continue to apply  to internees 
who commit oflences during internment. 

If general laws, regulations or orders declare acts committed by inter- 
vtees to be punishable, whereas the same acts are not punishable whert 
committed by persons who are not internees, such acts shall entail dis- 
ciplinary punishment only. 

N o  internee m a y  be punished more than, once for the same act, or on  
the same count. 

Articles 117 to 126 should be read together with Articles 64 to 78 
which deal with penal legislation applicable to all protected persons 
on occupied territory. 

When they are interned in occupied territory, internees obviously 
do not thereby lose the benefit of protection. Internees detained in 
the territory of a Party to the conflict are covered by Article 126, 
which declares Articles 71-76 applicable to them. These two parts 
of the Convention are therefore complementary and must not be 
considered separately. 

The idea of maintaining in force the penal laws of the country of 
internment corresponds, in the case of occupied countries, to the 



principle laid down in Article 43 of the Hague Regulations that the 
laws in force in the country must be respected unless the occupant 
is absolutely prevented. The same principle is embodied in Article 64 
of this Convention. The most humane decision, as far as internees 
or the inhabitants of an occupied territory are concerned, would 
certainly consist in considering them as subject to the same laws 
and the same courts as before the events. In  fact, Article 115, which 
deals with the facilities granted to internees in case of litigation, 
covers all legal proceedings " in any court " and thus postulates by 
implication that the regulations and procedures in force must be 
maintained, in both penal and civil cases. 

Caution with regard to new situations not covered by the laws in 
force is quite understandable, however, and the Convention aims a t  
settling such cases. 

This provision reproduces word for word the text of paragraph 2 
of Article 87 of the Third Convention. I t  was drawn up to restrict 
the effect of exceptional laws passed under pressure of circumstances. 
With particular regard to relations between prisoners of war and the 
women of the country of detention, certain States had taken very 
serious steps, going so far in some cases as to proclaim capital punish- 
ment as a means of enforcing the absolute prohibition of sexual 
intercourse. While leaving the Detaining Power the right to  protect 
itself against the consequences of special and novel situations, there 
was a justified desire to limit the severity of repression. In such cases, 
the Detaining Power will only be able to inflict disciplinary punish- 
ments. These punishments are not those authorized under ordinary 
law, but those inflicted for infractions of the internment regulations. 
A restrictive list is given in Article 119. 

This clause simply reproduces paragraph 3 of Article 52 of the 
1929 Convention relative to the Treatment of Prisoners of War. 

Worth noting, in this connection, is a comment made by one 
delegation to the Geneva Conference, to the effect that in penal law 
certain sentences can be reconsidered in the interest of the accused 
if fresh evidence comes to light, whereas severer punishment cannot 
be inflicted as a result of such evidence l. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 684-685. 



ARTICLE 118. - PENALTIES 

T h e  courts or authorities shall in passing sentence take as far as  
possible into account that the defendant i s  not a national of the Detaining 
Power. They  shall be free to reduce the penalty prescribed for the o#ence 
with whiclz the internee i s  charged and shall not be obliged, to this end, 
to apfily the minimum sentence prescribed. 

Imprisonment in premises without daylight and, in general, all 
forms of cruelty without exception are forbidden. 

Internees who have served disciplinary or judicial sentences shall not 
be treated di#erently from other internees. 

T h e  duration of preventive detention1 undergone by a n  internee shall 
be deducted from a n y  disciplinary or judicial penalty involving confine- 
ment to which he m a y  be sentenced. 

Internee Committees shall be informed of all judicial poceedings 
instituted against internees whom they represent, and of their result. 

This paragraph is the only part of the Article which aroused any 
discussion during the preparatory work. Drawn up by the Interna- 
tional Committee of the Red Cross on the same basis as the corre- 
sponding text applying to prisoners of war (Third Convention, Article 
87, paragraph 2), it met with opposition from those who considered the 
situation of civilian internees as being very different in this respect 
from that of prisoners of war. They pointed out that internees, in 
general, lived and worked in the territory of the Detaining Power, 
drawing their livelihood and that of their family from it. These factors 
laid upon them a certain obligation of loyalty towards that power, 
although they were not, in the full meaning of the term, its nationals. 
It was pointed out, furthermore, that the freedom given to the courts 
or the authorities to vary the length of sentence was contrary to several 
national legal systems which would have to be amended if this prin- 
ciple were upheld 2. Despite these objections, the Geneva Conference 
adopted the same rules with regard to internees as with regard to 

Translator's note. " Preventive detention " in English is used of a sent- 
ence inflicted on an habitual criminal. A better rendering would have been : 

" The length of time for which an internee is kept in custody awaiting 
hearing shall be deducted from any disciplinary or judicial penalty involving 
confinement to which he may be sentenced ". 

See Remarks and Proposals, p. 82. 



prisoners of war, as the International Committee of the Red Cross 
had suggested. 

This generous decision was based on the principle, already stated 
several times, that internees should not be treated less favourably 
than prisoners of war. Moreover, despite some valid objections, the 
fact of being an internee can certainly diminish the guilt of an offender. 
In  general, penal codes all agree that the judge shall determine the 
sentence according to the degree of guilt of the offender and taking 
into account his motives, antecedents and personal situation l. The 
application of this legal idea led naturally to acceptance of the notion 
that extenuating circumstances inay be pleaded in favour of internees, 
such as, among others, the desire to serve the interests of their country 
of origin (an honourable motive) which can be taken into consideration 
in order to reduce the punishment 2. While the expression of favour- 
able opinions regarding enemy interests can be prohibited by a State 
in the case of its own nationals, it could not, without being excessively 
severe, be as strict with regard to persons who were not its nationals. 
A foreign civilian internee must not, in any case, be prosecuted and 
punished in the same way as a national of the country of internment. 
Internment is a means by which a Detaining State can guard its own 
security, and is damaging enough to the internees by itself without an 
attempt being made to add to their burdens. 

The authors of the Convention went very far in their anxiety to 
make allowances for the internees' situation. In penal law, when an 
Act leaves the judge free to reduce the punishment, he is nevertheless 
obliged to abide by a legal minimum punishment for each type of 
offence ; the Convention, on the contrary, provides that the judges 
and authorities shall be free not only to reduce the punishment for an 
offence but even to award less than the minimum sentence for the 
particular category of infractions. 

This provision reproduces almost in its entirety the third paragraph 
of Article 46 of the 1929 Convention relative to the Treatment of 
Prisoners of War. Articles 76, 124 and 125 of this Convention also 

See particularly the Swiss Penal Code (Articles 63 and 64). 
It is in the same spirit that in occupied territory those who commit some 

offences are interned and not imprisoned. See the commentary on Article 68 of 
this Convention. 

Several systems of legislation have been modified already to take this 
provision into account. This has been the case particularly with Switzerland 
and Yugoslavia. 



prohibit the imprisonment of internees in premises without daylight. 
I t  should be understood that the light must be sufficient to enable the 
detainee to see the things around him clearly and to enable him to read 
and write without difficulty. 

The prohibition of any form of cruelty is a very general provision 
which we have already met with in Article 32 and which will be found 
again in Article 119 which deals specially with disciplinary punish- 
ments. 

PARAGRAPH3. - RETURNTO NORMAL CONDITIONS OF 


INTERNMENT 


When they have undergone their punishment, whether by order 
of court or as a disciplinary measure, internees must go back com- 
pletely to the conditions in which they were living before their punish- 
ment. This attitude is compulsory for the Detaining Power as a result 
of the system already accepted for prisoners of war under Article 48, 
paragraph 1, of the 1929 Convention reproduced textually here. 

The case of internees again detained after attempted escape must 
be excepted, however, and paragraph 2 of Article 120 expressly states 
that in such cases Article 118 is not applicable. 

PARAGRAPH - OF DETENTION WHILE4. THE DEDUCTION 

AWAITING TRIAL FROM SENTENCES OF IMPRISONMENT 

This again is a provision in the interests of the accused. The penal 
codes in general leave this matter to the judgment of the magistrate. 
The Convention has gone further by insisting that in all cases deten- 
tion while awaiting trial shall be deducted from any disciplinary or 
judicial penalty involving confinement. This is a confirmation of the 
principle stated i s  Article 69. 

This provision enables the Internee Committees to play their part 
as internees' representatives in a most important particular, since 
punishments are involved. Moreover, action by the Internee Com- 
mittee may be necessary to ensure, where applicable, that Article 101 
is observed, providing for the transmission of complaints and requests 
from internees to the Protecting Power. Indeed, no reference was 
made to Article 101 in Article 125, which deals with the essential 
safeguards in cases of disciplinary punishment, nor to Article 76, 
which applies to judicial penalties, and a doubt may have arisen in 



this respect l. Furthermore, the Internee Committees have the task, 
under Article 102, of representing the internees with the authorities 
of the Detaining Power itself. When informed of judicial proceedings 
taken against internees, they may also make sure that such proceed- 
ings are properly carried out and that the accused are assured of 
judicial guarantees even without having to forward a request to the 
Protecting Power. 

ARTICLE 119. - DISCIPLINARY PUNISHMENTS 

T h e  disciplinary punishments a$plicable to internees shall be the 
following : 

(1)  	A fine which shall not exceed 50 per cent of the wages which the 
internee would otherwise receive under the provisions of Article 95 
during a period of no more than thirty days. 

(2) 	Discontinuance of privileges granted over and above the treatment 
provided for by the present Convention. 

(3) 	 Fatigue duties, not exceeding two hours daily, in connection with 
the maintenance of the place of internment. 

(4) 	Confinement. 
In no case shall disci@linary penalties be inhuman,  brutal or dan- 

gerous for the health of the internees. Accoztnt shall be taken of the inter- 
nee's age, sex and state of health. 

T h e  duration of a n y  single punishment shall in n o  case exceed a 
m a x i m u m  of thirty consecutive days, even if the internee i s  answerable 
for several breaches of discipline whert h is  case i s  dealt with, whether 
szcch breaches are connected or not. 

Disciplinary penalties are aimed at repressing minor breaches 
such as offences against discipline or internment regulations. Since 
they are not designed to punish ordinary offences against the law, 
they must not be as serious as judicial punishments. 

During the Second World War, an empirical system was adopted 
to ensure the keeping of discipline in camps for civilian internees. To 

This doubt does not exist with regard to prisoners of war, since Article 108 
expressly reserves their right to put forward complaints or requests during the 
time of imprisonment. 



begin with, there was a tendency for the belligerents to subject inter- 
nees to the same rules as prisoners of war by applying to them the 
" laws, regulations and orders in force in the armed forces of the 
Detaining Power " (1929 Convention, Article 45, paragraph 1). How-
ever, the subjection of civilians to military discipline soon proved a 
mistake and when the International Committee of the Red Cross, in 
a memorandum dated December 7, 1939, pointed out the anomaly 
of the situation, the belligerents agreed in general not to subject 
civilians to a military system of discipline. I t  would have been too 
much, however, to make them subject to the penalties of ordinary 
law for mere infractions of discipline in the internment camps. The 
detaining authorities therefore often entrusted the camp leaders with 
the task of seeing that the regulations were applied. In some coun- 
tries, the civilian internees had appointed several of their comrades 
to a "camp court ". This court inflicted sentences for breaches of 
the regulations (attempts to escape, insubordination, failure to obey 
instructions concerning games of chance, trafficking in the food supplies 
distributed by relief societies). The punishments inflicted depended 
on the breach of regulations and ranged from 3 to 28 days in the cells, 
to a prohibition on receiving parcels, the suspension of walks for a 
certain time, the forbidding of correspondence or newspaper reading, 
etc. Surveillance was carried out, according to the country and the 
circumstances, by the army, the police or men chosen by the internees 
themselves. This empirical system gave rise to abuses and the 
Government Experts convened in 1947 by the International Com- 
mittee of the Red Cross recommended the incorporation in the 
Convention of a clear and restrictive list of disciplinary punishments. 
That is the origin of this paragraph. 

The authors of the Convention even reduced the penalties laid 
down in the Stockholm Draft, although this is not necessarily to the 
advantage of the internees. Fines, for example, which, according to the 
Draft, could not exceed 50 per cent of a month's allocation or wages, 
may now only be levied on wages. This means that internees who 
do not work cannot be punished in this manner and in its place other 
punishments, often more unpleasant, are inflicted on them. 

The system of internment as provided for in the Convention is a 
minimum, but there is nothing to prevent the Detaining Power, so 
far as is compatible with its own security, from improving living 
conditions in places of internment. Whether the corresponding 
advantages are based on official regulations or on customs established 
under the personal responsibility of the camp commandant, it is 
certain that these privileges may be withdrawn' as a disciplinary 
punishment without infringing the terms of the Convention. 



The duration of fatigues has been restricted and it has been specified 
that they may only consist ,of useful work on camp maintenance. 
Thus, every possibility has been removed of abuses arising through 
the use of disciplinary punishments as a pretext to obtain extra work 
free of charge from the internees in the interests of the Detaining 
Power. 

By imprisonment must be understood the loss of liberty for disci- 
plinary reasons as opposed to deprival of liberty as a statutory punish- 
ment. The severity of imprisonment, which by analogy with the 
Prisoners of War Convention is the severest disciplinary punishment 
which may be inflicted on interneesi, is restricted by Article 125 
which provides, among other things, for the right to exercise and to 
stay in the open air for at least two hours daily as well as permission 
to read and write. 

Do these various restrictive measures leave a camp commandant 
sufficient powers of deterrence to ensure camp discipline2 ? This is 
not an idle question for if the disciplinary punishments provided for 
in the Convention proved ineffective, the detaining authorities might 
be induced to use other means of maintaining order and thus to act 
outside the limits of the Convention. Taken singly, these disciplinary 
punishments are not severe but there is nothing to prevent several 
being given together. The commandant thus has at  his disposal a 
number of disciplinary punishments ranging up to as much as 30 days 
imprisonment in accordance with paragraph 3, during which internees 
could be subjected at the same time to fines, to the discontinuance of 
privileges granted over and above the provisions of the Convention, 
and to fatigue duties not exceeding two hours daily. 

It is hard to see in what way the light punishments listed in 
the previous paragraph could possibly be made inhuman, brutal or 
dangerous for the health of the internees. This paragraph, however, 
contains supplementary guarantees ; it reaffirms the humanitarian 
ideas contained in Articles 27 and 32, and thus underlines the need 
never to lose sight of these essential principles. The restrictive list 
of disciplinary punishments is based on a wish to limit as far as pos- 
sible the sufferings of the internees ;but as, in the long run, the res- 
ponsible authorities will always need to ensure that discipline is kept, 
it is important above all to be able to count on a wish on their part 

By analogy with the 1929 Convention, Article 54. 

See Remarks and Proposals, p. 58. 
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to act, whatever the circumstances, in the humanitarian spirit which 
inspires the Convention. 

PARAGRAPH RESTRICTION THE DURATION 3. - ON 

OF DISCIPLINARY PUNISHMENTS 

The maximum duration mentioned in this paragraph is in line 
with the generally accepted practice in matters of discipline and it 
was contained in the 1929 Convention relative to the Treatment of 
Prisoners of War (Article 54, paragraph 2), as was the reference to 
several breaches of discipline whether connected or not. This maxi- 

. mum must not be exceeded where several offences have been com- 
mitted " when the case is dealt with ". If after this sentence and before 
or during his serving of it, the internee committed a further breach of 
regulations, he would be subject to a further penalty under the condi- 
tibns laid down in paragraph 4 of Article 123. 

ARTICLE 120. - ESCAPES 

Internees who are recaptured after having escaped or when attempting 
to escape, shall be liable only to discifilinary punishment in respect of 
this act, even if i t  i s  a repeated ofence. 

Article 118, paragraph 3, notwithstanding, internees punished as a 
result of escape or attempt to escape m a y  be subjected to special surveil- 
lance, on  condition that such surveillance does not affect the state of their 
health, that i t  i s  exercised in a place of internment and that i t  does not 
entail the abolition of a n y  of the safeguards granted by the present Con- 
vention. 

Internees who aid and abet a n  escape or attempt to escape shall be 
. liable on  this count to disciplinary +unishment only. 

.PARAGRAPH 1. - ATTEMPTINGTO ESCAPE 

The principle that escape or attempt to escape may only be 
punished by disciplinary measures, even in the case of a second or 
subsequent offence, is laid down in the Hague Regulations of 1907 
(Article 8, paragraphs 2 and 3). 

Since a prisoner of war can be considered as morally bound to 
rejoin the army of which he was a member as soon as he has the 
opportunity, it would be unjust to treat escape or attempt to escape 
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as a crime. I t  is, however, a breach of the prisoner-of-war regulations 
and as such calls for disciplinary punishment. 

The same reasoning may be followed with regard to the civilian 
internee. Doubtless he will not be subject in most cases to military 
obligations, which expressly bind him to rejoin the army of his country 
of origin, but there is between his country and himself a bond of 
moral solidarity which makes the patriotic gesture of escaping from 
the authority of the Detaining Power quite understandable. Further-
more, a wish to escape the severities of internment can be considered 
legitimate. It should be noted that the reference here is to internees 
"who are recaptured " ; attempted escape, therefore, implies that 
the escape had actually begun and mere preparation for escape 
cannot be treated in the same way as escape itself, unless it involves 
a series of acts of a somewhat grave nature, such as the misappropria- 
tion of tools, maps and provisions, the making of a tunnel, etc. 
The Detaining Power, in applying the disciplinary punishment, 
must take into account these matters and, of course, repeated offences. 

PARAGRAPH- SURVEILLANCE2. SPECIAL 

Article 48, paragraph 2, of the 1929 Convention was in the main 
very similar to this one. During the Second World War, however, 
the system of discipline had been so harsh in some prisoner-of-war 
camps that the physical and mental health of the prisoners was 
affected. For that reason, the Diplomatic Conference wished, on 
behalf of civilian internees and of prisoners of war, to add to the 
provisions in force special mention of the health of the detainees 
and the obligation to make them carry out their punishment in the 
prisoner-of-war camps or places of internment themselves and not 
in prison. 

It is therefore necessary to insist on the principle that any 
strengthening of surveillance must consist primarily of a strengthening 
of the guard and not in any restriction placed on the detainee's 
rights. 

As for the guarantees mentioned at the end of the paragraph, 
special importance will be attached to the opportunity for the 
Protecting Powers to visit the internees and to the application of 
Articles 101 (complaints and petitions), 107 (correspondence) and 
143 (supervision by the Protecting Power). 

Can the Detaining Power apply the special surveillance system 
as it pleases ? Such a system of political surveillance had been applied 
during the Second World War to certain persons because of their 
rank or their functions in the country of origin. There is no doubt 
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that the present paragraph forbids similar methods and limits the 
cases in which special surveillance can be enforced to those internees 
punished as a result of an escape or attempted escape. The paragraph 
refers, indeed, to the special system applicable to the internee after 
he has served his sentence. It is this which is underlined by the 
words "Article 118, paragraph 3, notwithstanding ". The text 
mentions no limit of duration to this exception. The special system, 
which is not a punishment but a measure of surveillance, may 
therefore be prolonged until the end of internment. 

The punishment of accomplices in a breach of regulations is dealt 
with it in ordinary law by penal legislation. The particular case of 
escape or attempt to escape calls for a different rule. Since the 
breach of regulations itself may be punished only by a disciplinary 
sanction, it is logical to provide that the accomplice or accomplices 
shall themselves be subject only to disciplinary punishment. 

ARTICLE 121. - CONNECTED OFFENCES 

Escape, or attempt to escape, even if i t  i s  a repeated ogence, shall 
not be deemed a n  aggravating circumstance in cases where a n  internee 
i s  prosecuted for ooences committed during his escape. . 

The  Parties to the conflict shall ensure that the competent authorities 
exercise leniency in deciding whether punishment inficted for a n  offence 
shall be of a disciplinary or judicial nature, especially in respect of 
acts committed in connection with a n  escape, whether successful or not. 

PARAGRAPH1. - ESCAPEOR ATTEMPT TO ESCAPE 

NOT AN AGGRAVATING CIRCUMSTANCE 


When escaping, an internee may be led to commit certain offences, 
for instance actual or constructive burglary, stealing clothes or money 
or even killing or wounding in self-defence. How should these 
offences be punished ? 

Since they are offences against ordinary law, it might be thought 
that judicial penalties are required under the general principles 
proclaimed in Article 117, but in view of the fact that they are 
connected with escape and have only been committed because of it, 
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it may be considered that the judge should be called upon to decide 
whether they should be punished as offences against the law or as 
breaches of discipline. 

Above all it was important to settle the point that escape does 
not constitute an aggravating circumstance, since any possibility 
of it being considered as such would have run counter to the aim of 
using to the full in favour of the accused the absence of intent to 
commit an offence and the honourable motive which led to escape. 
Of course, if one or several premeditated murders were committed 
during an attempt to escape, it could not be argued that there was 
no intention to commit an offence and ordinary law would apply in 
accordance with Article 117. 

Article 52 of the 1929 Convention had already stated that the 
competent authorities should exercise the " greatest leniency " in 
considering whether an offence committed by a prisoner of war 
should be punished by disciplinary or by judicial measures. The 
spirit of the Article left no doubt as to the intentions of the authors 
of the Convention, but practical experience showed that it needed 
amplification. For that reason, Article 93 of the Third Convention 
states that " offences committed by prisoners of war with the sole 
intention of facilitating their escape and which do not entail any 
violence against life or limb, such as offences against public property, 
theft without intention of self-enrichment, the drawing up or use of 
false papers, the wearing of civilian clothing, shall occasion diciplinary 
punishment only ". A similar text to cover internees had been 
included in the Stockholm Draft, but the Diplomatic Conference 
rejected it. The discussions showed that there was a wish to reserve 
to the Detaining Power the right to punish offences against public 
property by judicial penalty if they amounted to serious sabotage. 
Doubtless, it would have been easy to specify " minor offences against 
public property " as the International Committee of the Red Cross 
suggested ;but the Conference preferred to retain the general wording 
of the 1929 text. One delegation pointed out that by trying to protect 
the internees too much, there was a risk of harming them, because 
the Detaining Power would seek to protect itself through stricter 
surveillance, thus making the conditions of internment more harsh1. 

Whatever the truth of the matter, the solution adopted in the case 
of prisoners of war throws light on the meaning of this paragraph. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 687. 
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I t  must be considered that whenever connected offences are not serious, 
they may only be punished as breaches of discipline. If there is any 
doubt, the authorities should give the accused the benefit of it. 

ARTICLE 122. - INVESTIGATIONS. CONFINEMENT AWAITING 
HEARING 

Acts which constitute offences against discipline shall be investigated 
immediately. T h i s  ruZe shall be ap$Zied, in particular, in cases of esca$e 
or attempt to escape. Recaptured internees shall be handed over to the 
competent authorities as soon as  possible. 

In case of offences against disci$line, confinement awaiting trial 
shall be reduced to a n  absolute minimum for all internees and shall not 
exceed fourteen days. I t s  duration shall in a n y  case be deducted from a n y  
sentence of confinement. 

The  $revisions of Articles 124 and 125 shall apply to internees who 
are in confinement awaiting trial for offences against discipline. 

Escape or attempted escape, if connected offences are disregarded, 
constitute only an offence against discipline. While an investigation to 
establish the facts must always precede the infliction of a punishment, 
it will not in this case have the complicated character of a judicial 
enquiry. The principle of immediate investigation had already been 
laid down in the 1929 Convention relative to the Treatment of Prisoners 
of War (Article 47, paragraph 1). 

With regard to handing over the recaptured internee to the 
" competent " authorities, this text should be compared with para- 
graph 2 of Article 92 of the Third Convention, which provides that an 
escaped prisoner of war must be handed over to the competent 
military authorities. In both cases the competent authorities are those 
directly responsible for the person concerned before the escape-i.e. 
either the camp commandant (or the commander of the labour detach- 
ment), or the commandant of the place of internment. In short, the 
competent authority is the authority entitled to inflict a disciplinary 
punishment on the internee. In the case of internees, the conditions 
under which disciplinary punishments can be inflicted are specified 
in paragraph 1 of Article 123. 



This text is the same as that of paragraph 2 of Article 95 of the 
Third Convention. This maximum of fourteen days' confinement 
awaiting hearing for disciplinary offences was laid down to prevent 
the abuses of which some prisoners of war had been victim. Whatever 
the circumstances, then, an internee accused of a disciplinary offence 
must be released after fourteen days' confinement if sentence has not 
yet been passed. This time, it should be noted, equals half the maxi- 
mum sentence of imprisonment applicable. The release obviously 
does not prejudice the ultimate sentence but even if the internee is 
sentenced to the maximum, the days passed in confinement awaiting 
hearing will be deducted and so the remaining period of imprisonment 
will in no case exceed the time he has already spent in confinement. 

PARAGRAPH- IN INTERNEES CONFINED3. PREMISES WHICH ARE 

AWAITING HEARING 

Articles 124 and 125 deal with the premises to be used and the 
guarantees essential for those detained. 

This provision is not the same as the one covering prisoners of war 
(Third Convention, Article 95, paragraph 3). Its object is to prevent 
the repetition of the abuses committed during the Second World War, 
such as detention in special camps to which camp leaders and Pro- 
tecting Powers were not admitted, the withdrawal of privileges and 
essential guarantees, etc.l 

This solution, moreover, is logical and conforms to the traditional 
procedure in penal matters. Deprivation of liberty while awaiting 
trial indeed takes place before the guilt of the accused has been 
established. Detention must not, therefore, be harsher for a man 
who is merely accused than for a guilty person. 

ARTICLE 123. - COMPETENT AUTHORITIES. PROCEDURE 

Without prejudice to the competence of courts and higher azlthorities, 
disci$linary punishment m a y  be ordered only by the commandant of the 
place of internment, or by a responsible oficer or ogicial who replaces 
him, or to whom he has delegated his  disciplinary powers. 

1 See M. BRETONNIBRE,oP. cit. p. 313-314; Report on the Wmk of the 
Conference of Government Experts, pp. 208-209. 



Before any  disciplinary punishment i s  awarded, the accused internee 
shall be given precise information regarding the offences of which he i s  
accused, and given a n  opportunity of explaining his conduct and of 
defending himself. He  shall be permitted, in particular, to call witnesses 
and to have recourse, if necessary, to the services of a qualified interpreter. 
T h e  decision shall be announced in the presence of the accused and of a 
member of the Internee Committee. 

T h e  period elapsing between the t ime of award of a disciplinary 
punishment and i ts  execution shall not exceed one month. 

W h e n  art internee i s  awarded a further disciplinary punishment, a 
period of at least three days shall elapse between the execution of a n y  two 
of the punishments, if the duration of one of these i s  ten days or more. 

A record of disciplinary punishments Shall be maintained by the 
commandant of the $lace of internment and shall be open to ifispection 
b y  representatives of the Protecting Power. 

PARAGRAPH COMPETENCEOF COMMANDANT OF THE PLACE1. - THE 


O F  INTERNMENT 


By virtue of Article 99, every place of internment must be put 
under the authority of a responsible officer chosen from the regular 
military forces or the regular civil administration of the Detaining 
Power. The officer must have in his possession a copy of the Conven- 
tion and is responsible for its application. He must therefore issue 
all necessary regulations to achieve this end and disciplinary powers 
are vested primarily in him. 

In very large places of internment, however, the need to place 
before the commandant every case involving disciplinary punishment 
would lead to delays and complications. The Government Experts 
had already noted this and, at  their suggestion, the Stockholm Draft 
included a provision that disciplinary powers could be delegated. This 
delegation of powers, authorized in the paragraph under discussion, 
does not however absolve the commandant from his own responsibility 
nor his duty of supervision. Since, under Article 99, he is responsible 
for the application of the Convention, he assumes responsibility for 
any abuses of which his subordinates might become guilty in exercis- 
ing the disciplinary power he has delegated to them. 

The official or officer to whom this power is delegated must be in a 
position to assume it under the same conditions as the commandant. 
For this purpose, he also must be a member of the regular military 

See Report on the Work of the Conference of Government Experts, pp. 220-
221. 



forces or of the regular civil administration and must possess a text 
of the Convention. 

The reservation concerning the competence of courts and higher 
authorities at  the beginning of this paragraph is intended as a reminder 
of the fact that the competence of the responsible commandant, 
however extensive it may be, is neither universal nor without appeal. 
Indeed, it covers only cases not submitted to the courts. Now, the 
cases which are brought before them will not all call for judicial 
punishment. Certain cases examined with the leniency prescribed in 
Articles 118 and 121 may entail only disciplinary punishment. In 
such cases it is for the court to decide on the penaity. Furthermore, if 
the higher authority receiving complaints or petitions in accordance 
with Article 101 considers that the decisions of the camp commandant 
have gone beyond the limits laid down by the Convention, those 
decisions can be either rescinded or amended. 

This text is an adaptation in behalf of internees of the provisions 
relating to prisoners of war (Third Convention, Article 96, paragraph 4). 
These provisions, which were not included in the 1929 Convention, 
are intended to put a stop to arbitrary decisions resulting from the 
absence of common rules of disciplinary procedure in the various 
countries. Prisoners of war suffered from this arbitrary treatment 
too often during the Second World War1. The authors of the Con- 
vention therefore decided that it was necessary to specify the pro- 
cedural guarantees granted to civilian internees in regard to disciplin- 
ary punishments. 

The first guarantee is that the accused must be given "precise 
information " regarding the charges against him. The words used 
indicate clearly that vague and general information is not enough. 
Moreover, the obligation to carry out " an immediate " investigation 
in accordance with Article 122 implies an interrogation of the accused, 
who will thus know precisely the offence of which he is charged. 

The second guarantee is the right of the accused to defend himself. 
This right includes the hearing of defence witnesses and recourse to 
the services of a " qualified " interpreter. This implies that a pro- 
fessional interpreter should be appointed who offers every guarantee 
of impartiality. If a non-professional interpreter has to be used, he 
must be approved by the accused. 

See Report on the Work of the Conference of Government Experts, pp.215-
216. 



The third guarantee is based on the announcement of the decision 
in the presence of the accused and of a member of the Internee Com- 
mittee. The internee will thus be enabled to exercise directly or 
through the Internee Committee the right of complaint bestowed 
upon him by Article 101. He will also have the benefit of any other 
form of appeal provided for in internment regulations but (unless, of 
course, the regulations provide otherwise) the making of a complaint 
would not have power to suspend application of the sentence. 

AND ITS EXECUTION 

This provision emphasizes that a disciplinary offence must be 
punished quickly. After one month has elapsed, the penalty will 
become void and the internee cannot then be punished for the same 
offences. Sentence of imprisonment inflicted during a transfer may 
only be carried out on arrival or when normal conditions for the 
serving of such a sentence are present. This follows from the provi- 
sions of Articles 118, 124 and 125 in particular. , 

This is a reproduction of paragraph 4 of Article 54 of the 1929 
, Convention, and the guarantee contained therein supplements the 

guarantee given in paragraph 3 of Article 119, which prohibits any 
disciplinary confinement for more than thirty consecutive days. The 
reference here is to the possibility of a punishment incurred between 
the announcement and carrying out of one punishment or during or 
immediately after the carrying out of the punishment. 

In all cases, if the punishment exceeds ten days, a period of three 
days must elapse before the internee can again be imprisoned. This 
is a period of respite imposed by humanitarian considerations. 

This provision was not included in the 1929 Convention. I t  allows 
the higher authorities to check on the way the commandant exercises 
his disciplinary powers and it is therefore absolutely essential. The 
Article also states that a check may be made by the Protecting Power. 

The keeping of the record depends on national regulations. I t  
should be stated, however, that the register should mention the exact 
names of those convicted, the nature and duration of the punishment, 
the date and place in which it was carried out, the motives for it, the 



name of the authority which took the decision, and the signature of 
the commandant, since it is his personal duty to keep the register. 
Furthermore, the register should include a reference to the enquiry 
file, to facilitate thorough study of any possible complaints. 

ARTICLE 124. - PREMISES FOR DISCIPLINARY PUNISHMENTS 

Internees shall not in any  case be transferred t~ penitentiary estab- 
lishments (prisons, penitentiaries, convict prisons, etc.) to undergo 
disciplinary punishment therein. 

T h e  premises in which disciplinary punishments are undergone shall 
conform to sanitary requirements; they shall irt ;barticular be provided 
with adequate bedding. Internees undergoing punishment shall be 
enabled to keep themselves in a state of cleanliness. 

W o m e n  internees undergoing disciplinary pmishment  shall be con- 
fined in separate quarters from male internees and shall be under the 
immediate supervision of women. 

This provision deals only with punishment by confinement since 
the other disciplinary penalties listed in Article 119 in no way imply 
the use of special premises. 

It is indisputable-and the Conference of Government Experts 
recognized this I--that penitentiary establishments very often afford 
better material conditions than a place of confinement in an intern- 
ment camp. However, the authors of the Convention considered that 
detention in such establishments and the consequent mixing with 
ordinary criminals was an affront to the dignity of the person con- 
cerned and was not appropriate in the case of punishments for breaches 
of discipline 2. 

Such punishments must be undergone in a place of internment. 
There is nothing, however, against transferring an offender from one 
place of internment to another to undergo his sentence, if the Detaining 
Power considers that the premises are more suitable there, provided 
that the guarantees laid down by the Convention are observed. 

See Report on the Work of the Conference of Government Experts, pp. 218-219. 
The 1929 Convention relative to the Treatment of Prisoners of War 

embodied the same conclusion in paragraph 1of Article 56. 



The obligation to carry out sentences of imprisonment in a place 
of internment will nearly always raise problems which are quite 
difficult of solution. The usual method will doubtless be to set aside 
a hut or part of a hut for the purpose and to fit out a number of cells 
there. Too often, during the Second World War, cells designed for 
one or two prisoners were occupied by four or five at the same time1. 

The first drawback of such overcrowding is the danger to health. 
It is quite clear that in such cases the provisions of Article 85, which 
are nevertheless referred to expressly here, will be difficult to observe. 
The Detaining Power must therefore see that prisoners undergoing 
imprisonment shall be enabled to keep themselves clean, particularly 
since inadequate premises may lead the detainees to become careless 
of cleanliness. Furthermore, the provisions mentioned in paragraph 2 
of Article 118 on the need for detainees to have daylight should be 
remembered. This clause is applicable a fortiori in the case of impri- 
sonment for disciplinary offences. 

This provision should be compared with paragraph 2 of Article 27 
which states that " women shall be especially protected against any 
attack on their honour ". 

Whatever the added difficulty it may entail in arranging for 
premises for disciplinary punishments, this provision must be scru- 
pulously observed since it is intended to ensure respect for the honour 
and modesty of women detainees. Moreover, there is nothing to 
prevent the Detaining Power arranging for women a system of disci- 
plinary detention less harsh than that for men and in less uncom- 
fortable premises. 

ARTICLE 125. - ESSENTIAL SAFEGUARDS 

Internees awarded disciplinary punishment shall be allowed to 
exercise and to stay in the o$en air at least two hours daily. 

They  shall be allowed, if they so request, to be present at the daily 
medical inspections. They  shall receive the attention which their state of 
health requires and,  if necessary, shall be removed to the infirmary of 
the place of internment or to a hospital. 

See M. BRETONNIBRE,op. cit. pp. 380-381. 

i 



They shall have psrmission to read and write, likewise to send and 
receive letters. Parcels and remittances of money, however, m a y  be 
withheld from them until  the completion of their punishment; such con- 
signments shall meanwhile be entrusted to the Internee Committee, who 
will hand over to the infirmary the fierishable goods contained in the 
parcels. 

N o  internee given a disciplinary punishment m a y  be defirived of the 
benefit of the provisions of Articles 107 and 143 of the $resent ~onv in t io l z .  

This Article has the advantage of laying down uniform regulations 
for the application of disciplinary punishments. In view of the diver- 
gences which may exist between the laws of various countries, this 
codification of the essential safeguards is of considerable importance. 

Moreover, the subject is not a new one. The 1929 Convention 
dealt with it in practically identical terms : Article 56, paragraph 4, 
for the first paragraph, Article 58, for the second paragraph and 
Article 57 for the third. 

This clause, which may be compared with paragraph 3 of Article 
94, is essential for the fitness and health of the internees. " Exercise " 
must be taken to mean at least the opportunity to walk, which means 
that a sufficiently large space must be put at the disposal of the 
detainees. I t  should be made quite clear, moreover, that exercise in 
the open air is a possibility offered to the internee ;whether he takes 
advantage of it or not is according to his wishes. I t  would not be 
right, indeed, if, under the pretext of applying this rule, certain com- 
mandants of places of internment made the punishment more severe 
by compulsory exercise, keeping the internees in the full sun or the 
snow for two hours at  a stretch as sometimes happened during the 
Second World War. 

Article 91, paragraph 4, provides that the internees "may not 
be prevented from presenting themselves to the medical authorities 
for examination ". It does not, however, mention the frequency of 
the medical inspections. I t  was only logical to consider that the 
Detaining Power should arrange in every place of internment for a 
daily medical inspection and this paragraph makes this important 
point quite clear. 

This does not mean, however, that internees must necessarily be 
examined every day by the doctor. The guards will not be entitled 



to forbid the internees to present themselves for daily medical exami- 
nation ; if the request to go on sick parade turns out to be groundless 
and upsets the maintenance of discipline, the offence may be consi- 
dered as calling for disciplinary punishment by the commandant of 
the place of internment on the basis of the doctor's report. 

PARAGRAPH3. - OF AND REMITTANCESCONFISCATION PARCELS 


O F  MONEY 


Permission to write and receive letters and to read lessens greatly 
the severity of detention. In addition to the uncomfortable nature of 
the premises, the main part of the punishment could therefore be a 
temporary withholding of remittances of money and parcels. The 
preliminary draft of the 1929 Convention mentioned restrictions on 
food and deprivation of alcohol and tobacco as a means of increasing 
punishments. This idea was not accepted but it seems that restrictions 
of that type, provided they do not harm the health of the internee, could 
be resorted to by the Detaining Power in cases of need, in order to give 
to disciplinary imprisonment the severity which is likely to encourage 
respect for discipline. 

The intervention of the Internee Committee, which may hand 
over to the infirmary the perishable goods contained in the parcels, was 
not mentioned in Article 57 of the 1929 Convention relative to the 
Treatment of Prisoners of War. This provision tends to strengthen the 
supervision by the Internee Committee of the distribution of relief 
parcels. 

PARAGRAPH- WITH REGARD TO CORRESPONDENCE4. RESERVATION 
AND VISITS 

This text is similar to the last sentence of paragraph 1 of Article 98 
ir, the Third Convention which refers to Articles 76 and 126 of that 
Convention. Now these two Articles correspond to Articles 101 
(complaints and petitions) and 143 (supervision by the Protecting 
Power) in the Fourth Geneva Convention. I t  may be wondered, 
therefore, whether Article 107 was not mentioned here in error for 
Article 101. The Final Record of the Diplomatic Conference does 
not give any information on the subject, but merely states that no 
amendments or observations were submitted in regard to Article 115 
(11-A, page 687) and quotes the opinion of the Rapporteur who says 
simply " the text remains as drafted at Stockholm " (11-A, page 843). 
Now the Stockholm text deals in effect with the Article on correspond- 
ence (Article 96 of the Draft), and not the Article reproducing the 



substance of Article 101, i.e. complaints and petitions (Article 90 of 
the Stockholm Draft). The confusion therefore, if confusion there is, 
is due to the Stockholm text. Whatever the truth of the matter, 
it seems that the right to make complaints and petitions is too impor- 
tant, particularly in the case of men undergoing disciplinary punish- 
ment, for the authors of the Geneva Convention to have intended to 
deprive internees of it, while giving prisoners of war the benefit of it. 
If that had been their wish, there would have been a discussion on 
the matter, as there was with regard to Article 121, which does not 
contain the same details regarding internees as the corresponding 
*4rticle concerning prisoners of war (Third Convention, Article 93, 
paragraph 1). Furthermore, the right to send or receive letters is 
expressly mentioned in paragraph 3 of this Article and so the reference 
to Article 107 has no meaning. Finally, if the principle is applied that 
the system of internment must be at  least as favourable as the system 
for prisoners of war, we must include here among the essential safe- 
guards, the right to make complaints and petitions in accordance 
with Article 101. 

I t  may therefore be deduced that the last paragraph refers to 
Article 107 in error for Article 101. 

ARTICLE 126. - PROVISIONS APPLICABLE TO JUDICIAL 
PROCEEDINGS 

The provisions of Articles 71 to 76 inclmive shall apply, by analogy, 
to proceedings against internees who are in the national territory of the 
Detaining Power. 

Articles 71 (Penal procedure, general observations), 72 (Right of 
defence), 73 (Right of appeal), 74 (Assistance by the Protecting Power), 
75 (Death sentence) and 76 (Treatment of detainees) refer to the law 
applicable to protected persons when they are subject to judicial 
proceedings in occupied temtory. In the commentary on Article 117 
it was seen that these Articles were supplementary to Chapter IX, 
on the status of internees with regard to penal and disciplinary 
measures, whenever internment has taken place in occupied territory. 
However, since the internment regulations also apply to persons 
interned in occupied temtory and in the national territory of the 
Detaining Power, it was necessary, if conditions were to be equal for 
the two categories of internees, to make the rules contained in those 
Articles applicable to internees detained in the national territory of 
the Detaining Power. That is the reason for this provision. 



Chapter X 

Transfers of Internees 

ARTICLE 127. - CONDITIONS 

T h e  transfer of internees shall always be effected humanely. A s  a 
general rule, i t  shall be carried ozct by rail or other means of transport, 
and under conditions at least equal to those obtaining for the forces of the 
Detaining Power in their changes of station. If as a n  exceptional measure 
such removals have to be effected on  foot, they m a y  not take place unless 
the internees are in a fit state of health, and m a y  not in any  case expose 
them to excessive fatigue. 

The  Detaining Power shall supply internees during transfer with 
drinking water and food su8cient in quantity, quality and variety to 
maintain them in good health, and also with the necessary clothing, 
adequate shelter and the necessary medical attention. T h e  Detaining 
Power shall take all suitable precazctions to ensure their safety during 
transfer, and shall establish before their departure a complete list of all 
internees transferred. 

Sick,  wounded or in f irm internees and maternity cases shall not be 
transferred if the journey would be seriously detrimental to them, unless 
their safety imPeratively so demands. 

If the combat zone draws close to a place of internment, the internees 
in the said place shall not be transferred unless their removal can be 
carried out in. adequate conditions of safety, or unless they are exposed 
to greater risks by remaining on  the spot than by being transferred. 

W h e n  making decisions regarding the transfer of internees, the Detain- 
ing Power shall take their interests into account and, in particular, 
shall not do anything to increase the dificulties of repatriating them or 
returning them to their own homes. 

Articles 127 and 128 contain a series of provisions relating to the 
transfer of internees. I t  should not be forgotten, however, that as 
protected persons internees benefit from the general provisions of 
Article 45 concerning the transfer of protected persons to another 
Power. In consequence, if a belligerent wished to transfer civilian 
internees to another Power, he would be obliged to comply with 
Article 45, as well as with Articles 127 and 128. 



The text of paragraph 1 refers primarily to the transfer of 
internees from one place to another inside the same territory. What -the authors of the Convention wished to avoid was a return to the 
" death marches ", of which there were far too many examples during 
the Second World War, especially in its last phase, during the hurried 
evacuation of certain concentration or prisoner-of-war campsl. 
This is the reason for making it obligatory to carry out transfers in 
humane conditions. The conditions under which the forces of the 
Detaining Power are transferred have been taken as a criterion. I t  is 
stated expressly that transfers on foot are only permissible in excep- 
tional cases and if the internees are in a fit state of health. I t  is not 
the physical fitness of the majority of the internees which is to decide 
whether the transfer will be made on foot or not. The fitness of 
each individual must be considered and those who cannot walk must 
be taken in some sort of transport. 

Transfers inside the national territory of the Detaining Power 
are not, however, the only transfers covered by this Article, as will be 
seen in the commentary on the second paragraph., 

The obligations listed in this paragraph are similar to those 
incumbent on the Detaining Power under the general provisions of 
the Convention and are implicit in the first paragraph. 

If the transfer takes place individually or in a group but has not 
been made necessary by a critical military situation, being the result 
of an administrative decision taken by the Detaining Power in normal 
circumstances, it goes without saying that the Detaining Power's 
obligations in regard to the maintenance and care of the internees 
cannot be affected; a more difficult question arises in the case of a 
transfer ordered in grave and unforeseen circumstances and which 
may affect suddenly all the detainees in a particular place of intern- 
ment. In such a case, the provisions of this paragraph must be taken 
as the minimum compatible with the humane treatment which must 
be given to protected persons " at all times " (Article 27). 

One delegation to the Diplomatic Conference suggested adding in 
the second sentence of this paragraph after " shall take all suitable 
precLutions to ensure their safety during transfer ", the words "especi- 

See Final Record of the Diplomatic Conference of Geneva of 1949, Val. 11-A, 
pp. 268-270. 



ally in case of transport by sea or by air ". The Committee which 
dealt with this matter a t  the Conference rejected this suggestion on 
the grounds that the mention of particular means of transport might 
lessen the scope of the general principle l. 

Nevertheless, the obligation, before a transfer has begun, to draw 
up a complete list of the internees transferred, was drafted with sea 
transport particularly in mind. Indeed, during the Second World War 
several convoys of prisoners of war were sunk by the forces of the army 
to which they belonged or its allies. At the Diplomatic Conference 
suggestions put forward by the International Committee of the Red 
Cross for the establishment of a special system of protection for 
convoys of prisoners of war were rejected on the grounds that these 
convoys would thus have received better treatment than those 
transporting troops of the Detaining Power3. I t  was thought necessary, 
however, to prescribe 'that a list must be drawn up of the persons 
transferred in the case of prisoners of war and of civilian internees 
alike, so that whatever happened trace of them should not be lost. 
Obviously, this precaution is of the same importance whatever means 
of transport is used. This paragraph lays full responsibility on the 
Detaining Power by insisting that it shall not neglect any precaution 
in its power. This will apply, in particular, to precautions against 
attacks from the air. 

Article 25 of the 1929 Convention stipulated, with regard to sick 
or wounded prisoners of war, that they should not be transferred if 
their recovery might be prejudiced by the journey "unless the course 
of military operations demands it ". For this idea, which was too 
often interpreted as granting permission to the Detaining State to 
transfer sick persons when it appeared that military operations might 
enable them to escape from its power4, the 1949 Conventions have 
substituted, in the case of civilian internees and prisoners of war, a 
provision based on ensuring the safety of the sick persons concerned. 
This idea is made clearer in the following paragraph. 

See F i n d  Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 268-270, 843. 

See Remarks and Proposals, pp. 49-50. 
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 

pp. 268-270. 
See Report on the Work of the Conference of Government Ex$erts, pp. 166-

170. 



This text is based on the tragic experience of the Second World War 
and it covers not only the wounded and sick, but all internees whether 
able-bodied or not. The responsibility for determining whether 
internees run more risk if evacuated than if they remain where they 
are will rest with the commandant of the place of internment. In 
order to lessen the risk as much as possible, he will apply the provisions 
concerning markings listed in paragraph 3 of Article 83. In accordance 
with paragraph 2 of the same Article, the Detaining Powers must give 
the enemy Powers, through the intermediary of the Protecting 
Powers, all necessary information regarding the geographical position 
of places of internment ; the commandant of the place of internment 
must also try, as soon as he can, to get in touch with the advanced 
elements of the enemy in order to avoid any transfer near to the 
fighting lines. However painful it may be for the pride of the Power 
concerned to abandon to a victorious enemy those detained in a place 
of internment, humanitarian principles require that this solution be 
adopted rather than that of exposing the internees to extreme danger 
during transfer. 

This paragraph was introduced in an amendment to the Stockholm 
Draft. In the explanatory matter which accompanied the amendment, 
the delegation proposing it called it " an appeal to the good faith and 
to the very conscience of all civilized nations "I. I t  must be deduced 
that if the obligation to take into account prospects of repatriation 
were to conflict with the obligation to ensure for the internees treat- 
ment in conformity with the Convention, the general provisions of the 
Convention would take precedence over the recommendations in this 
paragraph, since the Detaining Power must not shelter behind the 
need to make allowance for the possibility of repatriation at an 
uncertain date as an excuse for keeping the internees in places in which 
it is impossible completely to respect their rights. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, 
p. 289. 



ARTICLE 128. - METHOD 

In the event of transfer, internees shall be oficially advised of their 
departure and of their new postal address. Such notification shall be 
given in time for them to Pack their luggage and inform their next of kin. 

They shall be allowed to take with them their personal egects, and the 
correspondence and parcels which have arrived for them. T h e  weight of 
such baggage m a y  be limited if the conditions of trarisfer so require, but 
in n o  case to less than twenty-five kilograms per internee. 

Mai l  and parcels addressed to their former place of internment shall 
be forwarded to them without delay. 

T h e  commandant of the place of internment shall take, in agreement 
with the Internee Committee, a n y  measures needed to ensure the transport 
of the internees' community property and of the luggage the internees are 
unable to take with them in consequence of restrictions imposed by virtue 
of the second paragraph. 

I t  would be inhumane to transfer internees without previous 
notice so that they had no time either to collect their luggage or to 
inform their usual correspondents of their change of address. The 1929 
Convention therefore contained a provision (Article 26) that prisoners 
of war to be transferred would be advised officially and in advance of 
their new destination. A similar clause was adopted in behalf of 
internees with new details added concerning the time limit for previous 
notification. The Rapporteur on this paragraph explained, however, 
that the second sentence of this paragraph should be interpreted as 
meaning " despatch a notification to . . . " and not as meaning that 
the advance notice must be sufficient for the family to receive such 
notification before transfer begins I. 

Since the indication of the place of detention might raise objections 
from the Detaining Power for reasons of military security, the authors 
of the Convention gave up the idea and merely mentioned " the postal 
address " of the detainees which, for the forwarding of correspon- 
dence, has the same effect as the previous wording without its disad- 
vantages. 

See Final Recovd of the DiPlomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 844. 



PARAGRAPHS2 AND 3. -ACCOMPANIEDLUGGAGE. 

MAIL AND PARCELS TO BE FORWARDED WITHOUT DELAY 

These two paragraphs are complementary. I t  is quite understand- 
able that it may be impossible to send all their luggage with the 
internees themselves at  one time. The essential is that all arrange- 
ments should be made to have the luggage forwarded and this is the 
subject of ~~aragraph At least, the internees have the benefit of an 4. 
important guarantee in that it is stated that they will be entitled in 
any case to have twenty-five kilograms of luggage taken with them. 
This means that they will never be deprived of the toilet requisites, 
garments, blankets or articles of common use essential in daily life. 

The internees' community property is the responsibility of the 
Internee Committee. I t  consists of foodstuffs, medicaments, blankets, 
handicraft equipment, books and sports requisites, which may form 
part of the collective relief mentioned in Article 109. There should also 
be included the credit balance of the welfare fund made up of canteen 
profits, as stated in Article 87. I t  is for the Internee Committee, which 
has a right to supervise the management of this fund, to make all the 
necessary arrangements to transfer the balance. I t  will act in the same 
way with regard to the forwarding of community property and any 
luggage belonging to the internees which may possibly remain. 

Chapter XI 

Deaths 

ARTICLE 129. -WILLS. DEATH CERTIFICATES 

T h e  wills of internees shall be received for safe-keeping by the respon- 
sible authorities ;and in the event of the death of a n  internee his  will shall 
be transmitted without delay to the person whom he has previously 
designated. 

Deaths of internees shall be certified in every case by a doctor, and a 
death certificate shall be made out, showing the causes of death and the 
conditions u.nder which i t  occurred. 



An oficial record of the death, duly registered, shall be drawn zlfi in 
accordance with the firocedure relating thereto in force in the territory 
where the place of internment i s  situated, and a duly certified copy of 
such record shall be transmitted without delay to the Protecting Power 
as well as to the Central Agency referred to in Article 140. 

I t  was seen in Article 113 that in every case the Detaining Power 
would facilitate the execution and the authentication in due legal 
form of wills. These documents will be handed to the responsible 
authorities i.e. to the commandant of the place of internment or, 
on the responsibility of the commandant, to a public notary who will 
ensure their safe-keeping. 

This system differs in two respects from the scheme suggested at 
Stockholm. I t  leaves those concerned the task of deciding what form 
to give to their wills (after consultation with a lawyer, if need be, as 
laid down in Article 113) and it makes it clear that the will must be 
forwarded to the persons appointed by the testator immediately on 
his death. The forwarding of the will therefore implies an official 
notification of death and is designed, together with the provisions of 
paragraph 3 of this Article to avoid the property of the deceased 
remaining unclaimed. 

The death certificate is the responsibility of the medical authorities 
and the present paragraph contains a guarantee that the internees 
will be duly assisted even in death itself on the responsibility of the 
Detaining Power. As they will preferably be treated, as already 
mentioned2, by medical personnel of their own nationality, the 

If the will is to be executed in the country of internment, it may be 
advisable to draft it in due legal form according to the same regulations as 
those in force for the general population. If it is to be executed in a country 
other than the country of internment, i t  may be preferable to draw it up in 
holographic form or in the form of a deed executed and authenticated by a 
notary with clauses different from those used in the country of internment, 
although the iule " locus regit actum" is of wide application. The Rapporteurs 
of the Committee of the Diplomatic Conference concerned with this question 
insisted on a precise wording. (See Final Record, Vol. II-A, p. 844.) I t  should 
be noted, furthermore, that in the second case this provision will correspond 
to Article 120 of the Third Convention, which states that the wills of prisoners 
of war shall be drawn up so as to satisfy the conditions of validity required 
by the legislation of their country of origin. 

a See above, Article 91, para. 3. 



certificate and the report on the causes of death and the conditions 
under which it occurred can certainly be drawn up by a doctor from 
among their compatriots. He would, however, be well advised to 
have his statements countersigned by the medical authorities of the 
Detaining Power. Indeed, in the spirit of paragraph 4 of Article 91, 
which obliges those authorities to send on request an official certificate 
stating the nature of an internee's illness or injury, such a request 
should be welcome and this countersigning could be useful if tE2 report 
on the causes of death and the conditions under which it occurred 
were to be cited one day by the heirs of the deceased person in support 
of an application for compensation or for other purposes. 

PARAGRAPH3. - OFFICIALRECORD OF DEATH 

I t  is unnecessary to dwell on the legal importance of an official death 
certificate. Without such a document the family of the deceased, 
quite apart from the moral anguish of uncertainty, might find itself 
in great material distress, especially as regards the disposal of his 
property. If the spouse wishes to remarry, the death certificate is 
essential. For such a document to be valid, it is necessary and suffi- 
cient that it be drawn up according to the law of the country where 
death takes place. Transmission of a death certificate, like the fonvard- 
ing of wills mentioned in paragraph 1, must be made without delay 
for the same reasons. 

The assistance of the Detaining Power is necessary to guarantee 
that the document is not lost and the sending of a copy to the Central 
Agency, as well as offering a further guarantee that the certificate 
will be kept, will enable the file of the deceased to be brought up to 
date for the Agency's purposes.l 

ARTICLE 130. - BURIAL. CREMATION a 

T h e  detaining authorities shall ensure that internees who die while 
interned are honourably buried, if Possible according to the rites of the 
religion to which they belonged and that their graves are respected, firo-
fierly maintained, and marked in such a way that they can always be 
recognized. 

See Commentary on Article 140. 
This Article may be compared to Article 17 of the First Codvention. 

See Commentary I, pp. 175-183. 



Deceased internees s h l l  be buried in individual graves unless un-
avoidable circumstances require the use of collective graves. Bodies m a y  
be cremated only for imperative reasons of hygiene, on  account of the 
religion of the deceased or in accordance with his expressed wish to this 
eflect. In case of cremation, the fact shall be stated and the reasons given 
in the death certificate of the deceased. T h e  ashes shall be retained for 
safe-keefiing by the detaining authorities and shall be transferred as soon 
as possible to the next of k i n  on their request. 

A s  soon as  circumstances $errnit, and not later than the close of 
hostilities, the Detaining Power shall forward lists of graves of deceased 
internees to the Powers on  whom deceased internees depended, through 
the Information Bureaux provided for in Article 136. Such  lists shall 
include all particulars necessary for the identification of the deceased 
internees, as well as  the exact location of their graves. 

Respect for the dead is one of the most ancient ideas of civilization. 
In codifying humanitarian law, the 1929 Convention relative to the 
Treatment of Prisoners of War proclaimed this principle in Article 76, 
paragraph 3. The present text, however, adds two notions to the 
text of 1929 : the recommendation that the dead should be buried 
according to the rites of the religion to which they belonged and the 
obligation to mark graves in such a way that they can always be 
found again. 

The first idea is the subject of a recommendation only, since it 
may happen that the observation of some rites may be particularly 
difficult l, or that the maintenance of public order might be made 
difficult if certain rites are carried out which may provoke hostile 
reactions among the people. However, tolerance is the very spirit of 
the Geneva Conventions, and it may be hoped that with encourage- 
ment from Governments 2, this spirit will spread more and more among 
the masses so that this recommendation on a point very important 
for the honour of families can always be observed. 

The necessity to put clear and permanent markings on places of 
burial corresponds to the just desire of the relatives of the deceased 
to visit his grave or to remove his mortal remains as soon as circum- 
stances permit. The Convention does not state how graves should be 
marked. The practice of placing individual markings on the grave 

In the case of animal sacrifice, or the use of rare substances. 
I t  may be recalled that the High Contracting Parties, in Article 1 

common to all the Conventions, undertake to respect and ensure respect for 
the Conventions in all circumstances. 



showing the surname, first name and date of birth of the dead person 
in detail and in a durable fashion, is, however, particularly to be 
recommended to belligerents wishing to fulfil their obligations. The 
same applies to ashes in the case of cremation, as mentioned in the 
following paragraph. 

PARAGRAPH2. - GRAVES.COLLECTIVE CREMATION 

However desirable it may be to have individual graves properly 
marked, advocated as the general practice by the Convention, the 
Article does allow of exceptions. These would be valid for reasons of 
force majeure, during an epidemic, for example, if the death of an 
excessively large number of persons created a danger of infection which 
did not allow time for the digging of individual graves, or again if 
warlike operations obliged the Detaining Power to retreat and before 
retreating and from lack of time it undertook collective burials in the 
interests of public health. 

Similarly, the general rules for burial do not apply in case of 
cremation. The preparatory work on the Convention shows, however, 
that cremation is thought of as an exceptional measure, since the 
opinion of the experts was in general against the practice*. For that 
reason, cremation is only compatible with respect for the Convention 
if certain very strict conditions are observed. I t  must be based on 
reasons of public health, or the expressed will of the deceased person, 
or the customs of his religion. The reasons must be explicitly stated 
on the death certificate. In the same way as the previous paragraph 
provides for the maintenance and marking of graves, the Detaining 
Power must preserve and mark ashes, which must be kept for transfer 
to the family of the deceased. Ashes in general will be placed in urns 
which will bear, clearly marked, all the information which should 
normally be placed on a grave. These urns will be placed in a suitable 
spot and protected against any sacrilegious act. 

PARAGRAPH3. - OFEXCHANGE INFORMATION 

This Article is designed to give effect to the previous two para- 
graphs. The 1929 Convention relative to the Treatment of Prisoners 
of War did not provide for information being transmitted until after 
the end of hostilities, whereas the present text states that the informa- 
tion must be transmitted as soon as circumstances allow. This 
sanctions the practice during the Second World War, when informa- 

l See Report on the Work of the Conference of Government Ex$erts, p. 19. 



tion was generally transmitted during hostilities, sometimes even by 
telegraph, when the slowness of mail and the distance of places of 
internment justified such a measure l. 

The services of the Information Bureaux provided for in Article 136 
are particularly useful for notifying families of the distinguishing 
features of the graves. I t  will be understood that notification of death 
through diplomatic channels will only contain very brief information 
concerning the grave. I t  is for the Power of which the members of the 
family are nationals to inform them, with the help of the Agency, so 
that the provisions of the Convention on the marking and mainten- 
ance of the graves can be observed. 

. ARTICLE 131. - INTERNEES KILLED OR INJURED 

IN  SPECIAL CIRCUMSTANCES 


Every death or serious in jury  of a n  internee, caused or suspected to 
have been caused by a sentry, another internee or a n y  other person, as 
well as any  death the cause of which i s  unknown, shall be immediately 
followed by a n  ogicial enquiry by the Detaining Power. 

A communication on  this subject shall be sent immediately to the 
Protecting Power. T h e  evidence of any  witnesses shall be taken, and a 
report including such evidence shall be Prepared and forwarded to the 
said Protecting Power. 

If the enquiry indicates the guilt of one or more persons, the Detaining 
Power shall take all necessary steps to ensure the rosec cut ion of the 
fierson or persons responsible. 

During the Second World War there were cases of prisoners of 
war being killed during disturbances which had led to the guards 
losing their cQmposure. Some governments as a result even concluded 
agreements to make guards and sentinels more careful by threatening 
them with prosecution. 

The experts consulted in 1947 by the International Committee of 
the Red Cross, decided to recommend the adoption of a special clause 
in the draft Conventions in order to protect the internees against this 
danger 2. Their solicitude for the internees' welfare even extended to 
cases of brawls between the detainees themselves or to any death or 

See Report of the International Committee of the Red Cross on its activities 
during the Second World War ,  Vol. I ,  p. 301. 

a See Report on the Work of the Conference of Governrnelzt Experts, p. 249. 



serious injury suspect in origin. The Diplomatic Conference made no 
difficulty about adopting the provisions inserted in the Stockholm 
Draft at the suggestion of the experts l. 

PARAGRAPH1. - OFFICIALENQUIRY 

This text obliges the Detaining Power to open an official enquiry 
in case of death or serious injury of unknown cause. 

What is meant by " serious injury " ? During the discussion 
of the corresponding text concerning prisoners of war, one delegation 
suggested that it should be made clear that what was referred to was 
a wound as a result of which a prisoner required in-patient treatment 
in a hospital or an infirmary 2. This definition was considered too 
rigid and was therefore not inserted in the Convention, but it could 
usefully be adopted in most cases. 

As has already been stated, this text protects internees not only 
against the misuse of authority by agents of the Detaining Power 
(guards or sentinels) but also against violence from any other person, 
particularly their companions in internment. I t  therefore opens the 
way for the Detaining Power to repress disturbances which might 
arise in places of internment as a result of political or other divisions. 
The maintenance of order and the protection of the life and limb of 
the internees is thus dealt with at one and the same time. 

An official enquiry will also be opened in the case of death from 
unknown causes. This may refer to an unexplained illness as well as 
to violent death. 

In  what should the enquiry consist ? Since its object is to discover 
who was responsible with a view to punishing the crime, the victim 
must be very thoroughly examined, if necessary by an expert in 
forensic medicine, and all witnesses must be heard. 

As soon as the enquiry is opened and before the results are even 
known, the Detaining Power must advise the Protecting Power to 
enable it to follow the enquiry and perhaps to ask for permission to 
be present at the cross-examination of witnesses. Among these, 
fellow-internees are not specially mentioned, as are fellow-prisoners 
in the corresponding provision of the Third Convention, but the 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 	377. 

See ibid.. Vol. 11-A, p. 298. 



expression " evidence of any witnesses " obviously covers the other 
internees. 

The Article does not oblige the Detaining Power to send the files 
on the case to the Protecting Power, although the latter should 
receive a circumstantial report concerning the results of the enquiry 
and it is stated that this report must contain the evidence of any 
witnesses. 

PARAGRAPH3. - PROSECUTION 

If the enquiry leads to responsibility being laid at  the door of one 
or more persons, whoever they may be, they must be prosecuted 
before a court of law. If they are nationals of the Detaining Power, 
that Power will not be able to exempt them from prosecution before 
its own civil or military courts. In the case of internees, they will be 
prosecuted in accordance with the laws in force in the teritory where 
they happen to be (Article 117, paragraph 1) .  

- Although it is not expressly stipulated, it is reasonable to suppose 
that the Detaining Power must inform the Protecting Power of the 
punishments inflicted on the guilty. 

Chapter XI1 

Release ,  R e p a t r i a t i o n  and A c c o m m o d a t i o n  in N e u t r a l  C o u n t r i e s  

ARTICLE 132. - DURING HOSTILITIES OR OCCUPATION 

Each interned person shall be released by the Detaining Power as  
soon as  the reasons which necessitated his internment n o  longer exist. 

T h e  Parties to the confiict shall, moreover, endeavour during the 
course of hostilities, to conclude agreements for the release, the repatria- 
tion, the return to places of residence or the accommodation in a neutral 
country of certain classes of internees, in particular children, pregnant 
women and mothers with infants and young children, wounded and 
sick, and internees who have been detained for a long time. 

Expressed in very general terms, this rule forms the counterpart 
to the principle stated in Article 42-i.e., that internment may be 



ordered only if the security of the Detaining Power makes it absolutely 
necessary. 

Article 15 of the Tokyo Draft tried to limit the cases in which the 
State would be entitled to intern (where the enemy civilians are eligible 
for mobilization, where the security of the Detaining Power is involved, 
where the situation of the enemy civilians makes it necessary). This 
list of categories was not adopted by the authors of the Convention 
who preferred to keep to the completely general wording of Article 42. 
They do help, however, to interpret this paragraph. If, for example, 
an~interneeis detained because he is of military age, the reason ceases 
t o  be valid as soon as he has passed the age Emit for military service 
in his country of origin. 

The experience of the Second World War should be quoted here1. 
In general, States have tended to intern nationals of enemy Powers in 
their territories automatically. In the long run, many of these intern- 
ments have entailed heavy expense for the Detaining Power and have 
inflicted useless suffering on individuals, since, with some exceptions, 
public safety was not threatened by the persons interned. Old people, 
women and children, for example, could in most cases be released if 
their maintenance could be ensured in one way or another. Thus 
with or without the help of the International Committee of the Red 
Cross, many internees were repatriated during hostilities under 
arrangements between the belligerents. Such exchanges of nationals 
took place in Lisbon, in September 1943, between German and Italian 
civilian internees ; at Goa, in September and October 1943, between 
Japanese and Allied civilians ; at Barcelona in May 1944, between 
German civilian internees and British and American civilian internees ; 
a t  Lisbon, in July-August 1944, between German civilian internees 
from South Africa and British civilian internees ; at Goteborg, in 
September 1944, between German civilian internees and British 
civilian internees. In all these operations, which formed part of more 
extensive exchanges of medical personnel or wounded or sick prisoners 
of war, the International Committee had the task of supervising the 
vessels or the trains carrying the repatriates. 

Of course, the very general wording used in the Convention 
leaves the Detaining Power discretion in law to decide on the advis- 
ability of exchange or repatriation. The experience mentioned, 
however, proves that the rule is capable of wide application. The 

In France, for example, during the Second World War, the Occupying 
Power interned Americans only up  to the age of 60, whereas British subjects 
were interned up to the age of 65 and 70. These decisions were based on the 
principle of reciprocity with the treatment of Germans in Great Britain and 
the United States. 



real interests of the Detaining Powers often, indeed, coincide with 
respect for humanitarian principles and thus enable internees to be 
released from detention in agreement with their country of origin. 
Moreover, it should be recalled that aliens interned in the territory 
of a Party to the conflict have the benefit " at least twice yearly ", 
under Article 43, of a reconsideration of their case, to see whether 
or not they should be kept in internment. The same applies, although 
the six-monthly frequency is not explicitly laid down, to those 
interned in occupied territory (Article 78). In cases where aliens 
interned on the territory of a Party to the conflict agree to the com- , 

munication of their names to the Protecting Power (Article 43, 
paragraph 2), and in the case of all internees in occupied territory, 
the Protecting Power, with the co-operation and under the scrutiny 
of which the Convention is to be applied (Article 9, paragraph I), 
may urge on the Detaining Power the desirability of decisions as 
favourable as possible to the internees being taken as a result of the 
periodic reconsideration of cases. 

If internment ceases, the internees are back in the situation 
mentioned in Article 36 which, it will be recalled, explicitly refers 
to the conclusion of special agreements between the Parties to the 
conflict concerning the exchange and repatriation of their nationals 
in enemy hands. 

I t  should be noted that exchange and repatriation, while the most 
frequent reasons for internment ceasing, are nevertheless not the 
only ones. Hospital treatment in a neutral country is also provided 
for by the Convention, at  the expense, it seems, of the country of 
origin, and the Detaining State is left to decide whether merely to 
release the internees, who are thus put back in the situation obtaining 
before internment. Aliens interned on the territory of a Party to 
the conflict, moreover, retain the right conferred upon them by 
Article 42, to apply voluntarily for internment through the repre- 
sentatives of the Protecting Power if their situation should render 
such a step necessary. 

Paragraph 2 deals with the special agreements which belligerents 
may conclude during hostilities in order to give effect to the rule 
stated in the previous paragraph. I t  does not imply that the Powers 
are obliged to conclude such agreements, but merely makes an urgent 
recommendation based on experience. To give some examples, it 
quotes the main cases in which there are humanitarian reasons for 
the conclusion of such agreements. In accordance with the Stockholm 



Draft, those benefiting from the agreements will consist of the sick 
axid wounded and internees who have been detained for a long time1. 
The text also mentions children, in the spirit of a number of Articles 
containing provisions in their favour (Articles 25, 38, 50, 82, 89, 94, 
etc.) because of what children represent for the future of humanity. 
Furthermore, and for the same reasons, the authors of the Convention 
mentioned pregnant women and mothers of infants and young 
children. 

Here again, emphasis should be laid on the r81e which can be 
played by the Protecting Power in suggesting and inspiring such agree- 
ments. The Protecting Power is well piaced, espec~ally when it acts 
simultaneously on behalf of both parties, to understand the deplorable 
seriousness of certain situations. The argument of reciprocity can be 
invoked to further, and sometimes even almost to compel, the conclu- 
sion of special agreements concerning, for instance, exchanges of 
internees. Naturally, the International Committee of the Red Cross 
can also play a r61e in this. I t  has already done so, as has been said, 
and would not hesitate to do so again if necessary. 

Voluntary Repatriation-The Stockholm Draft contained a third 
paragraph which stated: " Throughout the course of hostilities 
or occupation, no internee may be removed to a country where he 
may have reason to fear persecution for his political opinions or 
religious beliefs. " Placed under the heading of repatriation, this text 
prohibited any repatriation of a person claiming to be stateless or a 
refugee, but claimed as a national by his country of origin. 

The Diplomatic Conference deleted the paragraph because it 
considered that the question had already been settled under the terms 
of Article 45 (paragraph 4), applicable to transfers of protected 
persons interned in the territory of a Party to the conflict, and Article 
49 (paragraph I), applicable to transfers of internees in occupied 
territories. In reality, repatriation is a special case of transfer. While 
the transfers referred to under Articles 45 and 49 only involve the 
wishes of the internee himself and of the Detaining Power, repatriation 
also brings into consideration the wishes of the country of origin of 
the internee, and if those wishes were contrary to those of the internee, 
there would be a danger, if there were no explicit safeguards, of the 
individual being sacrificed to the State. Of course, the whole spirit 
of the Convention makes it unlikely that such a contingency would 
arise, especially since the Conference considered the clause as repeti-

The word " captivit6 " used in the French text of the Convention seems 
to have been used inadvertently, the provision having been modelled very 
closely on the corresponding clause in the Convention relative to the Treatment 
of Prisoners of War (Article 109, Third Convention). 



tivel, but when it is recalled that extremely serious difficulties of inter- 
pretation arose during the Korean war concerning the voluntary 
repatriation of prisoners of war2, it becomes a matter for regret that 
the principle of voluntary transfer was not repeated here in regard 
to the repatriation of internees, as had been suggested by the Inter- 
national Committee of the Red Cross3. 

ARTICLE 133. - RELEASE AFTER THE CLOSE OF HOSTILITIES 

Internment shall cease as  soon as possible after the close of hostilities. 
Internees in the territory of a Party to the conflict against whom 

penal proceedings are pending for ofences not exclusively subject to 
disciplinary penalties, m a y  be detained unti l  the close of such proceedings 
and,  if circumstances require, unti l  the completion of the penalty. T h e  
same shall apply to internees who have been previously sentenced to a 
punishnzent depriving them of liberty. 

B y  agreement between the Detaining Power and the Powers concerned, 
committees m a y  be set up after the close of hostilities, or of the occupation 
of territories, to search for dispersed internees. 

Subject to what has just been said with regard to voluntary 
repatriation, it is as a rule important for civilian internees as for 
prisoners of war that internment should cease as soon as possible 
after the close of hostilities. 

The expression " the close of hostilities " should be taken to mean 
a state of fact rather than the legal situation covered by laws or 
decrees fixing the date of cessation of hostilities. The similar provision 
concerning prisoners of war speaks of " the cessation of active hosti- 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 688, 735-736. 

a Although the Geneva Conventions were not systematically applied during 
the Korean conflict, the interpretation to be given to Articles 7 and 118 of the 
Third Convention played a predominant part in the discussions on the Korean 
problem in the Security Council of the United Nations. I t  would appear to 
be reasonable to look upon the armistice of July 1953, which put an end to 
hostilities, as supporting the principle of voluntary repatriation of prisoners 
of war, particularly by its introduction of explanatory conferences. 

3 See Report of the International Committee of the Red Cross on its activities 
during the Second World W a r ,  Vol. I, p. 672, and Report on the Work of the 
Conference of Government Experts, pp. 233 and 244-245. 



ARTICLE 133 515 

lities " and the wording of the paragraph here should be understood 
in the same sense. 

However, this does not mean, in spite of the urgent wish thus 
expressed, that internment can always be brought to an end shortly 
after the end of active hostilities. The Rapporteurs of the Committee 
of the Diplomatic Conference which dealt with this question even 
explained that it did not even mean that no one could be interned 
after hostilities had ended l. The disorganization caused by war may 
quite possibly involve some delay before the return to normal. What 
it was wished to avoid, and what this Article will avoid if it is applied 
in good faith, is the indefinite prolongation of situations such as those 
of which many prisoners of war in some countries were victim in that 
they were retained under various provisions in the service of the 
Detaining Power; that is something against which the International 
Committee of the Red Cross has constantly fought. 

I t  should be noted, finally, that this paragraph only repeats, with 
special application to internment, a principle stated in general fashion 
in Article 46, according to which restrictive measures taken regarding 
protected persons are to be cancelled as soon as possible after the close 
of hostilities 2. I t  also follows logically from paragraph 1of Article 132. 
Since hostilities are the main cause for internment, internment should 
cease when hostilities cease. 

The case of offenders against the ordinary law nevertheless calls 
for a reservation, since it would not be just if immediate release after 
the end of hostilities hindered prosecution or prevented the carrying 
out of judicial penalties inflicted before or during internment. 

Following the Second World War, certain Powers released only 
those prisoners of war whose sentence did not exceed a certain number 
of years. Other countries released, and even repatriated, prisoners 
of war undergoing long sentences and forwarded the record of the case 
to the Power of origin for that Power to make whatever use of it it 
considered expedient. During the preparatory work for the Convention, 
some thought of prescribing a general review of sentences, in view 
of the harshness usual in time of war and the sometimes unjust 
classification of certain offences as offences against ordinary law. 
Since, however, it did not seem possible to reach agreement on satis- 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 844. 

This comment was made during the discussions a t  the Diplomatic Con- 
ference. See Final Record, Vol. 11-A, pp. 688-689. 



factory wording in view of the extreme diversity of circumstances, 
the present clause was drawn up, which leaves the Detaining Power 
wide discretionary powers in this matter. 

The rule stated in paragraph 1 may remain ineffective if the 
disorganization caused by operations during the final stage of the 
war makes i t  impossible t o ,  have a complete list of internees or to 
discover their whereabouts. The idea of setting up committees to  
make the necessary searches was suggested by the International Com- 
mittee of the Red Cross and adopted without opposition. Obviously, 
these committees must be established by agreement between the 
Detaining Power and the other Powers concerned since neither the 
assistance of the former nor the moral authority of the latter could 
be dispensed with. 

ARTICLE 134. - REPATRIATION AND RETURN TO LAST PLACE 
OF RESIDENCE I 

T h e  High Contracting Parties shall endeavour, u p o n  the close of 
hostilities or occupation, to ensure the return of all internees to their 
last place of residence, or to facilitate their repatriation. 

This Article is based on the following provisions of the Stockholm 
Draft : 

Return to domicile, emigration :The High Contracting Parties shall 
endeavour upon the close of hostilities or occupation, to facilitate the 
return to their domicile, or the settlement in a new residence, of all persons 
who, as the result of war or occupation, are unable to live under normal 
conditions at the place where they may be. 

The High Contracting Parlies shall, in particular, ensure that these 
persons may be able to travel, if they so desire, to other countries and that 
they are provided for this purpose with passports or equivalent documents. 

The Diplomatic Conference was of the opinion that this Draft 
imposed on signatory States in respect of their nationals or even of 
aliens in general, obligations going beyond those which could be 
imposed by a Convention 2. 

I t  is interesting, in this connection, to  read the account of the discus- 
sions in Committee I11 of the Diplomatic Conference (47th meeting, Final  
Record, Vol. 11-A, p. 791). See also on the same subject, Annex 227. F i n a l  
Record, Vol. 111, p. 115. 

a See ibid.  Vol. 11-A, p. 844. 



This is regrettable since in the narrow framework now given to it, 
Article 134 merely touches on the very wide problems raised by the 
existence of large numbers of refugees and displaced persons. If the 
Stockholm Draft had been adopted, certain inequalities which have 
very often shocked humanitarian sentiment in the application of 
regulations concerning refugees could perhaps have been avoided. 
Indeed, the empirical definition in the Draft of persons to be assisted 
would not have permitted any discrimination between men in equal 
distress as a result of events. 

Whatever the case may be, the Article as it stands recommends 
that the " High Contracting Parties" (i.e., any of those Parties it 
might concern) shall assist in carrying out two courses of action which 
might return matters to normal, i.e. the return of internees to their 
last place of residence or their repatriation. However, these two 
courses, the only two mentioned, are far from being sufficient to 
meet all humanitarian requirements, especially if memory recalls 
the political, economic and social disturbances which, not long ago, 
shook the world I. 

ARTICLE 135. - COSTS 

The Detaining Power shall bear the ex#ense of returning released 
internees to the places where they were residing when interned, or, i f  i t  took 
them iato custody while they were in transit or on the high seas, the cost 
of com#leting their journey or their return to their point of departure. 

Where the Detaining Power refuses permission to reside in its territory 
to a released internee who previously had his permanent domicile therein, 
such Detaining Power shall pay the cost of the said internee's repatria- 
tion. I f ,  however, the internee elects to return to his country on his own 
responsibility or in obedience to the Government of the Power to which 
he owes allegiance, the Detaining Power rzeed not pay the exfiense of his 
journey beyond the point of his departure from its territory. The Detaining 
Power need not #ay the cost of repatriation of a n  internee who was interned 
at his own request. 

It should be recalled, in this connection, that after the Second World 
War, the International Committee of the Red Cross lent its assistance on many 
occasions in repatriating internees, particularly by arranging convoys and 
organizing food supplies and medical assistance. See, in this connection, the 
Report of the International Committee of the Red Cross on its activities during 
the Second World War .  Vol. I, pp. 629 ff, 



If internees are transferred in accordance with Article 45, the trans- 
ferring and receiving Powers shall agree on  the $ortion of the above costs 
to be borne by each. 

T h e  foregoing shall not prejwdice swch sfiecial agreements as m a y  be 
concluded between Parties to the conflict concerning the exchange and 
re$atriation of their nationals in enemy hands. 

The Diplomatic Conference wished the measures recommended to 
the High Contracting Parties within the restricted limits established 
by. the previous Article to be as effective as possible. For that purpose, 
it laid down detailed regulations concerning the apportionment of 
costs 1. 

- Some of these costs will be borne in any case by the Detaining 
Power. The principle of the first paragraph, the Rapporteurs explained, 
is that the Detaining Power shall bear the costs involved in returning 
the internee to his domicile at  time of internment, unless he was 
taken into custody on the high seas, in which case the Detaining 
Power shall pay the cost of completing his journey or of his return 
to his point of departure. Since internment was decided upon in the 
interest of the Detaining Power, it is only fair that that Power should 
bear the financial consequences of return or repatriation. Whether 
that is always in the best interests of the internee, in view of new 
conditions which may face him as a result of the events, is another 
question dealt with in the next paragraph. 

PARAGRAPH- OF THE DETAININGPOWERFROM2. EXEMPTION 
LIABILITY FOR COSTS I N  CASES O F  VOLUNTARY REPATRIATION 

As the Rapporteurs explain 2, the second paragraph establishes a 
distinction between repatriation carried out at  the wish of the De- 
taining Power and voluntary repatriation at the wish of the internee 
or his Government. In the first case only are the expenses to be borne 
by the Detaining Power. In the second case, they are borne only in 
so far as they relate to the journey to the borders of'the Detaining 
Power's territory ; the remainder will be paid by the person himself 
or by his Government, particularly if the order to return to the 

The details were not included in the Stockholm Draft but were embodied 
in the Convention by the Diplomatic Conference. See Final Record, Vol. 11-A, 
D. 	 744. 

Ibid., Vol. 11-A, p. 844. 



country of origin is given by that Government *.Finally, a person 
interned at his own request in accordance with Article 42 will be 
able to obtain from the Detaining Power only the payment of the cost 
of his return to his former residence, in accordance with paragraph 1 
of this Article, which does not make any distinction between the 
various categories of internees. However, the Detaining Power, it 
appears, escapes responsibility for all the costs of possible repatriation 
and is not even bound to pay for the part of the journey made in its 
own territory. 

I t  should be noted that this paragraph implicitly recognizes the 
internee's right to choose between return to his residence or repatria- 
tion. I t  also implies that the Detaining Power has the right to refuse 
the internee permission to reside in its territory. At that point, what 
will happen if the internee thus refused permission himself opposes 
his repatriation ? I t  would be contrary to the spirit of the Convention 
if he could be forcibly repatriated when he feared persecution in his 
country of origin for his political opinions or his religious beliefs. In 
such a case he would become a refugee, obliged to seek a new domicile 
in a country different from the one in which he is living. While await- 
ing the result of his efforts to find such a new domicile, the Detaining 
Power is bound by its humanitarian duty to tolerate his presence in 
the country on a temporary basis. 

I t  is to be hoped that the right of a State to refuse a released 
internee permission to reside in its territory, even when the person 
concerned had his regular domicile there beforehand, will only be used 
for very serious reasons. Such a refusal, indeed, may have very wide 
repercussions on the family life and material interests of the individual, 
and his presence must seriously prejudice or have prejudiced the 
security of the State for it to be justified in taking such a serious 
decision. In particular, this clause cannot be taken as entitling a 
government to expel automatically at  the end of hostilities all ex- 
enemy aliens whether they have been interned or not and to confiscate 
their property. 

The detailed provisions of Article 45 concerning the possible trans- 
fer of internees entail expenditure which it is logical to make the 

I t  should be noted, however, that the fact that the order is given does 
not mean that it must be obeyed. The person concerned, if he fears persecution 
in his country of origin for his political opinions or his religious beliefs, must 
remain free to disobey the order. In this connection, see what was said concern- 
ing voluntary repatriation in the commentary on Article 132. 



Powers concerned bear in proportion to the advantages that each 
obtains from the arrangement. In  view of the diversity of circum- 
stances which may arise, it was not possible to provide any other 
solution than an agreement covering each particular case between 
the Powers concerned. Whatever happens, no part of the costs is to 
be borne by the internees themselves. 

This clause reserves the right of Parties to the conflict to make 
special agreements concerning the costs of the'exchange and repatria- 
tion of their nationals in enemy hands. I t  is drafted in the same spirit 
as paragraph 2 of Article 132 in order to further to the utmost possible 
degree the conclusion of such agreements and to alleviate the sufferings 
of the internees. 

These special agreements must not deal only with the methods of 
exchange or repatriation. I t  would be contrary to the spirit of the 
Convention to use Article 135 as a pretext for the conclusion of agree- 
ments for the forced repatriation of certain internees, for example. 
This provision like all those dealing with repatriation, must be 
interpreted with the humanitarian duty in mind which opposes the 
handing over by one State to another of individuals threatened with 
persecution in the territory of that other State for their political or 
religious opinions. 



INFORMATION BUREAUX AND CENTRAL AGENCY 

The establishment of national Information Bureaux and the 
Central Agency is based on the conventions regarding prisoners of war. 
In  its first drafts of a convention for civilians, the International 
Committee of the Red Cross had from the very beginning envisaged 
that these Bureaux and the Agency would also operate in behalf of 
civilian internees. When it proposed, in the 1934 Tokyo Draft and 
in the text submitted to the Conference of Government Experts in 
1947, the adoption of a general clause providing for the application 
of the Prisoners of War Convention to civilian internees by analogy, 
the International Committee considered that it had automatically 
ensured this extension. However, the Conference of Government 
Experts considered that the position of civilian internees required a 
special statute and it was decided to incorporate in that statute 
articles which would adapt to civilians the provisions of the 1929 
Prisoners of War Convention concerning national Bureaux and the 
Agency l. 

Later on, the International Committee pointed out that the 
transmission of information by this means should not be limited to 
civilian internees alone but that its advantages should be extended to 
all persons protected by the Convention. It took the Articles men- 
tioned from the section concerning the status of internees and placed 
them in a special section, the last in Part 111, devoted to the status 
and treatment of protected persons. This viewpoint was approved 
by the XVIIth International Red Cross Conference and finally by 
the Diplomatic Conference. 

1 See Reeort on the Work of the Conference of Government Experts, pp. 295 
and 328. 



The six Articles of this section have been based on the correspond- 
ing provisions of the Third Convention (Articles 122 to 124) with 
such alterations are as necessary in view of the different position of 
civilians l. 

ARTICLE 136. -NATIONAL BUREAUX 

Upon  the outbreak of a confict and in all cases of occupation, each 
of the Parties to the conflict shall establish a n  oficial Information Bureau 
responsible for receiving and transmitting injormation in respect of the 
protected persons who are in its  power. 

Each of the Parties to the confiict shall, within the shortest possible 
period, give i ts  Bureau information of a n y  measure taken by it concerning 
a n y  protected persons who are kept in custody for more than two weeks, 
who are szlbjected to assigned residence or who are interned. I t  shall, 
furthermore, require i ts  various departments concerned with such matters 
to provide the aforesaid Bureau promptly with information concerning 
all changes Pertaining to these protected persons, as, for example, 
transfers, releases, repatriations, escapes, admittpnces to hospitals, 
births and deaths. 

Inquiry offices for prisoners of war were instituted under Article 14 
of the Hague Regulations of 1907, and the idea was developed 
further in 1929 when the matter was dealt with again in the Prisoners 
of War Convention. The task of these Information Bureaux, as 
they are now called, is to bring together all information on prisoners 
detained in the country and to reply to requests concerning them. 

At the beginning of the Second World War, and after the Inter- 
national Committee of the Red Cross had persuaded the belligerents 
to apply to civilian internees the rules relative to prisoners of war, these 
Bureaux, or in some countries Bureaux established for the purpose, 
received in addition and transmitted to the Central Agency in Geneva 
information concerning civilians interned by the authorities in their 
country. This practice, which from the humanitarian point of view 
rendered services of incalculable value, is now given a written basis 
in the Convention. 

A detailed account of the origin and the development of national Infor- 
mation Bureaux and the Agency and of their activities on behalf of prisoners 
of war will be given in the commentary on the Third Convention. 



In the Third Convention all the provisions dealing with national 
Bureaux for prisoners of war are contained in a single Article, 
Article 122, which is very long, containing no fewer than nine para- 
graphs. Committee I11 of the Diplomatic Conference, in giving 
final shape to the provisions regarding civilians, chose a different 
method. Mainly for the sake of clarity it decided to divide the draft 
under discussion, which was similar to the text relating to prisoners 
of war, into four separate Articles, which have become Articles 136 
to 139. 

This paragraph lays down a general rule. It does not state in 
detail the nature, composition and working methods of the Bureau, 
all these matters being left to the free decision of each Party, nor 
does it state what authority will be responsible for establishing and 
conducting the Bureau. In 1946, the National Red Cross Societies 
expressed the wish to have this duty assigned to them. The Conference 
preferred to leave matters indefinite and allow the Governments 
complete freedom in this respect. Moreover, there is nothing to prevent 

- the Bureau being the same as that to be established for prisoners of 
war under the Third Convention, or being a department of it. 

During the Second World War, the Bureaux which had the task 
of transmitting information concerning civilian internees to the 
Central Agency were varied in nature and origin. In some cases, 
they were the same as the Bureaux responsible for prisoners of war ; 
in others, they were established by the National Red Cross Society ; 
most often, however, they depended directly on government author- 
ities, such as the Ministry of the Interior or the Ministry of Security. 
This last solution will probably be the one usually preferred, since, 
as a rule, it is these authorities which are responsible for not only 
civilian internees but all enemy aliens residing in the national territory. 

The Article begins with the words " Upon the outbreak of a conflict 
and in all cases of occupation . . .". These words must be inter- 
preted strictly. The Parties to the conflict must not, for example, 
delay organizing the Bureau until requests for information reach 
them concerning enemy civilians who may be in their territory, just 
as they must not wait until prisoners of war are taken before estab- 
lishing the Bureau concerned with them. They are bound to take 
action at the very beginning and of their own accord. I t  would even 
be desirable for them to go ahead in peacetime by laying down 
guiding rules for the establishment of these Bureaux and deciding 
on their methods of work so that they are ready for any eventuality. 



If territory is occupied, whether in face of armed resistance or 
not, the establishment of an Information Bureau is immediate and 
to some extent automatic. In most instances it will doubtless be set 
up in occupied territory proper. If a Bureau were also opened in the 
national territory of the Occupying Power, the one in occupied terri- 
tory could even be given a more or less wide autonomy, based on the 
geographical restrictions on its activities, on the special position of 
protected persons in occupied territory, which differs in many respects 
from the position of persons in national territory, and also on the 
fact that it would probably, at  least in the first phase of the occupation, 
be subject to the military authorities. 

Information may now be transmitted, therefore, not merely 
concerning civilian internees, as was the case during the Second 
World War, but also concerning all " protected persons ", as defined 
in Article 4 of the Convention. I t  should be emphasized at the very 
beginning that there is no question of information being given at 
random concerning any protected person. The sort of information 
to be communicated to and by the national Bureau and the protected 
persons to whom it will relate will be explained below. 

I t  should also be noted in regard to this paragraph, that the 
corresponding provision in the ~ h i r dConvention (Article 122, para- 
graph 1) contains three clauses which have not been repeated here. 
The first states that neutral or non-belligerent Powers shall institute 
an official Information Bureau if persons protected by that Convention 
have been received within their territory. The Conference of Govern- 
ment Experts had suggested the insertion of a similar clause in 
Article 136. The International Committee of the Red Cross considered, 
however, that in view of the special circumstances of their residence 
in neutral or non-belligerent countries and the objections they might 
perhaps raise to the communication of information concerning them 
to certain authorities, it was better to delete the clause from the 
Fourth Convention. In a large number of cases, those concerned 
would be able to use the postal services and would have every oppor- 
tunity of writing themselves to organizations capable of putting 
them in touch, if they so desired, with their family. This point of 
view, supported by the XVIIth International Red Cross Conference, 
was shared by the Diplomatic Conference. I t  may be noted, further- 
more, that the clause would have had no rational basis since the 
Fourth Convention does not impose obligations on neutral Powers. 

The other two clauses are new to the Third Convention ; one 
states that the Power concerned shall ensure that the Bureau is 
provided with the necessary accommodation, equipment and staff 
to ensure its efficient working. This provision, while indicating the 



importance to be attached to the Article, does not, however, seem 
indispensable, since the obligation laid on the Detaining Power to 
institute these Bureaux in itself obviously implies an obligation to 
ensure that they function normally. The other clause provides that 
the Detaining Power shall be at liberty to employ prisoners of war 
in its Bureau. The Powers may, indeed, have difficulty in recruiting 
qualified staff, particularly staff with a knowledge of languages, and 
a similar provision inviting them to draw on the talents of civilian 
internees, if needed, might have facilitated their task from the be- 
ginning. I t  was thought, however, that one of the principal reasons 
for the internment of civilians is precisely that they are mistrusted 
and that it was necessary to take that fact into account here. Never- 
theless, there is nothing to prevent these Powers, on the basis of the 
provision in the Third Convention, from appealing to qualified and 
trustworthy civilians, while, of course, observing the provisions of 
the Fourth Convention concerning work and payment for work1, 
and provided that the need for a certain degree of discretion does not 
militate against it. 

PARAGRAPH2. - CENTRALIZATION.- THE PURPOSE AND NATURE 

O F  INFORMATION GIVEN 

1. Centralizatio?~ 

If the Information Bureau is to be able to fulfil its task, all infor- 
mation throughout the territory of the Detaining Power must be 
centralized. While the Convention indicates the need for the Bureau 
to be given information within the shortest possible period, it leaves 
the Detaining Power free to choose the method by which the informa- 
tion will be transmitted by the services, administrative departments 
or other authorities responsible for the protected persons. 

2. Purpose of the information 

The first sentence defines the protected persons concerning whom 
information must be sent to the national Bureau. They are those 
who have been kept in custody for more than two weeks, who are 
subjected to assigned residence or who are interned. 

From the beginning of its studies, the International Committee 
of the Red Cross had considered that the general regulations governing 
internment should also be applied to civilians arrested either for 
offences against the Occupying Power or for security reasons, and 

See Articles 95. 96 and 98. 



that their names and the fact of their arrest should be communicated 
to the Power of origin. This point of view was shared by the con- 
ferences of experts which followed, and was endorsed by the Diplo- 
matic Conference, which went still further. Noting that during the 
Second World War a large number of persons &sappeared without 
trace, the Diplomatic Conference considered that the national Infor- 
mation Bureau, in order to keep constant track of each person, 
should record every sort of detention, whether for political reasons 
or for offences against ordinary law, and whatever, the authority 
responsible. The keeping of such a record, however, would not be 
necessary if detention did not exceed two weeks1. 

The mention of persons subjected to assigned residence or interned 
confirms the more detailed provisions of Article 43, which stipulates 
that the Detaining Power shall, unless the protected -persons con- 
cerned object, give the Protecting Power the names of such persons2. 

- The list of protected persons concerning whom information must 
be transmitted ends there. I t  is conceivable, however, that, according 
to circumstances, notification will be sent to the Information Bureau, 
whether on their personal initiative or through the authorities con- 
cerning other categories of persons. This would apply, in particular, 
to persons who may have been transferred to another Detaining 
Power in conformity with Article 453, or who may have been evacu- 
ated as envisaged in Article 49, or who may have been obliged to move 
as a result of military events or some calamity and to leave their 
place of residence. The criterion for deciding in each case whether 
information concerning a protected person should be transmitted or 
not will always be a humanitarian one, based particularly on the need 
never to lose track of the person concerned, so that contact between 
him and his family can be maintained. 

3. Nature of the info~mation 

The second sentence in the paragraph lists the various changes 
which may occur in the situation of a person kept in custody, interned 
or subjected to assigned residence and which must be communicated 
to the Information Bureau by the departments or organizations 
concerned. Unlike information concerning identity, which may only 

1 See Report on  the Work  of the Conference of Government Experts, pp. 294-
295, and Final Record, Vol. 11-A, p. 845. 

Articles 43, 136 and 137 are complementary concerning the type of 
information to  be given and the method of transmission. 

See above p. 265. It should be noted that these persons belong to the 
category of those whose names must be communicated, since either they are 
already interned or subjected to assigned residence or the transfer itself consti- 
tutes subjection to assigned residence. 



be given by the protected person himself and which is dealt with in 
Article 138, the information referred to here is all known to the De- 
taining Power, which can therefore plead no excuse if it fails in its 
obligation to transmit it. 

The Detaining Power is also bound to inform its Bureau of any 
objections which a protected person may have to the communication 
of information concerning him to his country of origin. 

Furthermore, the Detaining Power will see to it that information 
is communicated to its Bureau promptly and as soon as one of the 
events listed takes place. The Bureau must, indeed, be enabled to 
comply with the mandatory provisions of drticle 137,which states 
that it shall immediately forward information by the most rapid 
means. 

The list given here of the different events or situations concerning 
which information must be given calls for some comment. Transfer 
must be understood to mean a change in the place of residence or 
camp in which the protected person is living, since the list applies to 
persons kept in custody for more than two weeks, subjected to assigned 
residence or internment. 

The mention of admittances to hospital should be taken together 
with paragraph 2 of Article 138, which calls for the regular and, if 
possible, weekly transmission of information regarding the state of 
health of internees who are seriously ill or seriously wounded. This 
provision also justifies the transmission of information concerning 
the state of health of mother and child in the case of childbirth. 

The important question of deaths was considered above in connec- 
tion with Articles 129 and 130. I t  should be recalled that not only the 
news of death, but death certificates must be communicated. Para-
graph 3 of Article 129 stipulates that the Protecting Power and the 
Central Agency referred to in Article 140 must receive an official 
record of death duly registered and duly certified. The departments 
concerned must therefore send two duly certified copies of the death 
certificate to the national Bureau. 

This list of information which must be given to the national 
Bureau is not exhaustive. The Convention mentions two other tasks 
of the Bureaux, which require the co-operation of special departments 
and which have been left out here : 

(a) Children. - Paragraph 4 of Article 50 stipulates that a special 
section of the Bureau shall be set up which shall be respor.sible for 
taking all necessary steps to identify children whose identity is in 
doubt and to record particulars of their parents or other near relatives 

1 See above, p. 289. 



(b) List  of graves. - Paragraph 3 of Article 130 stipulates that 
the Information Bureau shall forward, as soon as circumstances 
permit, and not later than the close of hostilities, lists of graves of 
deceased internees It will be for the camp administrative author- 
ities or for special departments-which may be the Official Graves 
Registration Service established under Article 17 of the First Con- 
vention of 1949 = and Article 120 of the Third Convention-to 
supply to their Information Bureau the information which they are 
obliged to give under this Article. 

ARTICLE 137. - TRANSMISSION O F  INFORMATION 

Each national Bureau shall immediately forward information 
c o m e r v ~ i n ~protected persons by the most rapid means to the Powers 
of whom the aforesaid persons are nationals, or to Powers in.whose 

. territory they resided, through the intermediary of the Protecting Powers 
and likewise through the Central Agency provided for in Article 140. 
T h e  Bureaux shall also reply to all enquiries which m a y  be received 
regarding protected persons. 

Information Bureaux shall transmit information concerning a 
protected person unless its transmission might be detrimental to the 
person concerned or to his or her relalives. Ezzn in such a case, the 
information m a y  not be withheld from the Central Agency which, upon  
being notified of the circumstances, will take the necessary precazttions 
indicated in Article 140. 

Al l  communications in writing made by a n y  Bureau shall be authenti- 
cated by a signature or a seal. 

This paragraph repeats, with some slight alterations, paragraphs 3 
and 7 of Article 122 of the Third Convention concerning national 
Information Bureaux for prisoners of war. 

1. First sentence - Transmission of. information 

Once the various items of information concerning protected 
persons have been gathered and transmitted by the departments 

See above, p. 50G. 

See Commentary I, pp. 175-183. 




concerned to the national Bureau, the Bureau-and this is the 
essential part of its task and the reason for its existence-will forward 
them to the Power concerned through the Protecting Power and the 
Central Agency. In this respect Bureaux for civilians do not differ 
in function from Bureaux for prisoners of war. 

The only alteration made by the Diplomatic Conference in the 
corresponding provision of the Prisoners of War Convention of 1929 
(Article 77) was to add the words " by the most rapid means ", which 
must be used for forwarding the information concerned to the country 
of origin. This addition was made to the Third as well as to the 
Fourth Convention. The national Bureaux, therefore, have not oniy 
the duty to forward information communicated to them by various 
departments and services immediately, but to use the most rapid 
means for doing so. 

During the Second World War, information on prisoners of war 
and civilian internees was generally sent to the Central Agency by 
post, a procedure which sometimes entailed long delays. To remedy 
this, the Agency in certain cases established a system of telegraphic 
or radio transmission. I t  was with the idea that this system should 
be made general and improved that the Diplomatic Conference 
introduced the amendment mentioned. Every country must therefore 
try to use the most efficient methods made available by science 
(radio *, microfilms, radiotelephotography, etc.). The use of these 
means could be made easier to a certain extent by granting Informa- 
tion Bureaux total or partial exemption from charges on their tele- 
grams, in addition to the exemption from postal charges which they 
enjoy under Article 141. In practice, of course, these rapid methods 
should be used mainly for the transmission of information to the 
Agency. Information will generally be transmitted to the Protecting 
Power direct, through the diplomatic staff it maintains in the country 
concerned to carry out its mission. I t  will be for that staff to forward 
the information received rapidly to its own authorities. 

The responsibility of the Bureaux, in fact, extends only to the 
forwarding of information to the Protecting Power and the Central 
Agency. To give full effect to this provision, the authorities of the 
Protecting Power and the Agency must in their turn, in reforwarding 
the information to the Power concerned, not only preserve the same 
sense of urgency, but also use " the most rapid means ". 

The system of forwarding information to both the Protecting 
Power and the Central Agency originated in the 1929 Prisoners of War 

It should be emphasized that the information transmitted by radio 
must not only be sufficiently complete to enable certain identification but 
should later be confirmed in writing. 



Convention. I t  reduces the risk of error or loss and above all enables 
all the information exchanged between the various sides to be brought 
together in a single place, thus giving the Agency a general view of 
the situation of protected persons in the hands of all the belligerents. 
This system gave every satisfaction during the Second World War 
and the provisions embodying it were repeated without change in 
the Third Convention of 1949. With one important reservation 
referred to in the second paragraph, the same was done in the Fourth 
Convention. 

Whereas Article 122 of the Third Convention indicates that 
information concerning prisoners of war will be forwarded " to the 
Powers concerned ",the paragraph we are now discussing gives more 
exact details : information concerning protected persons will be 
transmitted to the Power " of whom the aforesaid persons are 
nationals " or " in whose territory they resided ". These additional 
details, suggested for humanitarian reasons by the International 
Committee of the Red Cross, are intended to cover cases where 
protected persons before the outbreak of hostilities resided in a foreign 
country without having its nationality, a country in which their 
family continued to reside. As it is above all for the information 
of families that the particulars are forwarded, this exception to the 
rule was necessary. In fact, it will be for the Protecting Power and 
the Agency to forward the information either to the country of 
origin or to the country of domicile or both according to circum- 
stances. 

The forwarding of information concerning protected persons in 
occupied territory will sometimes raise problems, particularly if the 
civilian administration of the territory is in the hands of the Occupying 
Power. Here also the Protecting Power and the Agency will have 
to take whatever measures circumstances make necessary, either 
restricting themselves to informing the family only or transmitting 
the information to a particular authority or charitable society, whether 
Red Cross or other. 

2. Second sentence -Re#ly to enqztiries 

Independently of information concerning the identity, situation 
and health of the protected persons, which the national Bureau is 
obliged to collect under the terms of Articles 136 and 138, it must 
also reply to other enquiries addressed to it concerning protected 
persons. 

This task is important since, however complete the information 
collected may be, it will often be necessary to make it more precise. 



Thus the Bureau will very often have to make enquiries or to have 
enquiries made by the departments concerned or sometimes even by 
individuals, even though such enquiries are not expressly mentioned 
in the Convention l. 

The Diplomatic Conference did not give any details concerning 
enquirers. As a rule, enquiries reaching national Bureaux will be 
from either an official body, mainly the Central Agency, or an unofficial 
humanitarian or other body. The very lack of precision shows, 
however, a wish to leave ordinary individuals free to make enquiries 
from the national Bureaux for information concerning persons in 
whom they are interested, aid this will conceivably apply as a rule 
to persons residing in occupied territory and making enquiries of 
the Bureaux set up in that territory. 

The Bureaux are obliged to reply to all requests for enquiry. 
However, under the provisions of the following paragraph, they 
must not forward information concerning a protected person if its 
transmission might be detrimental to the person concerned or to his 
or her relatives. Only the Central Agency, warned of this reservation, 
can receive the information. Anything which cannot be officially 
communicated must not, for even stronger reasons, be communicated 
to individual enquirers. The Bureaux will therefore only transmit, 
on enquiry, information which the protected person authorizes them 
to communicate. Requests made by the Central Agency are not 
subject to this rule, the Agency being authorized to receive all infor- 
mation, even confidential, for its own files and subject to the same 
need for discretion with regard to the public. 

This paragraph contains a provision not included in the Third 
Convention. I t  seeks to protect civilians in enemy hands and parti- 
cularly their families in their country of origin, against the authorities 
of that country if they should have any reason for particular animosity 
towards them. This exceptional provision is based on the confused 
situations which occurred during the First World War. Civilians. 
who have fled from persecution generally have an interest in remaining 
unknown to the authorities of their former country. They must 
therefore judge for themselves the expediency of notification to the 
authorities, even in the case of the forwarding of information to 
members of their family. Credit for this humanitarian solution must 

1 They are mentioned in the corresponding provisions of the Third Con- 
vention. 



be given to the Diplomatic Conference l, and mention should be made 
of the courage and objectivity of the government delegates who 
were the first to recognize the need to protect civilians against the 
arbitrary conduct of governments. 

I t  is therefore for the protected persons themselves, either on 
their own initiative or in answer to enquiry, to state that they would 
consider it dangerous for themselves or their families to communicate 
to the adverse Party information concerning them. This desire must 
be strictly respected, otherwise these persons, made mistrustful, 
would keep silent or give false information. However, they must be 
warned that the information concerning them, although kept secret 
by the national Bureau, will nevertheless be communicated to the 
Central Information Agency, which will treat it in all dbe confidence. 

Here it is worth emphasizing the fundamental difference which 
exists in this respect between the Protecting Powers and the Central 
Information Agency as it has operated so far in Geneva on behalf of 
prisoners and internees. 

Protecting Powers, as governmental institutions, exercise their 
activities under a sort of contract between the States concerned. 
This contractual obligation provides in particular that they will 
undertake the forwarding of the most varied kinds of document from 
one State to another. They do not express an opinion in respect of 
these documents and do not consider whether it is expedient to 
forward them or not ;they simply forward them. The Central Agency, 
on the other hand, as a purely humanitarian body concerned ex- 
clusively with the fate of war victims, receives no document which 
it does not first study with a view to finding some new way of achieving 
its aims. Absolutely independent of States, it is free, if it considers 
it expedient, not to inform States of facts known to it, if such infor- 
mation might place in danger the very persons it has the duty of 
assisting. This policy was always strictly observed during recent 
wars and this has procured for the Agency the absolute confidence 
of war victims and of the governments themselves. This confidence 
is shown in this provision and particularly in paragraph 2 of 
Article 140, to which it expressly refers. All information concerning 
protected persons, even that which should remain confidential and 
which in any case must not come to the knowledge of third persons 
or outside authorities, will nevertheless be communicated to the 
Agency with an indication of its confidential nature. I t  should be 
noted, furthermore, that even when no such indication is given, the 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
p. 845. 



Agency may refrain from forwarding the information if it has special 
reasons for doing so or if it  has received special information making 
such a course advisable. 

While refraining in certain cases from forwarding to the authorities 
or to official departments the information it has received, the Agency 
will, on the other hand-and this is the reason why information must 
always be communicated to it-bring it in some way to the knowledge 
of the persons really concerned, i.e. families without news of protected 
persons, if it  considers that it can so act without prejudice to anyone. 

I t  is of the utmost importance that the information forwarded 
should not only be detailed and complete but that it should be above 
all of undoubted authenticity. Those concerned-families, the autho- 
rities and the Agency-must have full confidence in the authenticity 
of a message announcing death, illness or repatriation. Of course, 
errors will always be possible but an attempt has been made to reduce 
them, if possible, by making it obligatory for each national Bureau 
to authenticate, by means of a seal or the signature of the person 
responsible, all written communications issued by it. With regard to 
unwritten communications, it may be considered that the nature of 
the channels through which they are generally sent constitutes a 
sufficient guarantee of their authenticity. It would, however, always 
be possible, for radio or telephonic communications, to establish a 
code if exceptional circumstances justified such a measure. 

ARTICLE 138. - PARTICULARS REQUIRED 

T h e  information received by the national Bureau and transmitted 
by i t  shall be of such a character as to make i t  possible to identify the 
Protected person exactly and to advise his next of k i n  quickly. T h e  
information in respect of each person shall include at least his surname, 
first names, place and date of birth, nationality, last residence and 
distinguishing characteristics, the first name of the father and the maiden 
name of the mother, the date, place and n a t u ~ e  of the acti3n taken with 
regard to the individual, the address at which correspondence m a y  be 
sent to h i m  and the name and address of the person to be informed. 

.Likewise, information regarding the state of health of internees who 
are seriously ill or seriously wounded shall be supplied regularly and if 
Possible every week. 



This Article completes the list of particulars of protected persons 
which the national Bureaux are to receive and transmit. The first 
part of the list, dealing with changes which may occur in the situation 
of these persons, was given in the last paragraph of Article 136. 
Article 138 mentions the identity particulars of the protected persons, 
their place of residence, their relatives and their state of health. 

Inspired, like the preceding Articles, directly by similar provisions 
in respect of prisoners of war, the stipulations of this Article correspond 
to paragraphs 4 and 6 of Article 122 of the Third Convention of 1949, 

PARAGRAPH1. - IDENTITYPARTICULARS 

1. First sentence - General definition 

The first sentence of the paragraph summarizes the purposes for 
which the national Bureaux are to be established and defines the 
information they will receive and transmit. The national Bureaux 
will receive and transmit information enabling the exact identification 
of the protected person and the rapid notification of his family. 
Although this information is communicated to the Power of which 
the protected person is a national or in whose territory he resided, 
those Powers are not the real addressees. They can, of course, make 
notes in passing for their own information but they must transmit 
these particulars to those for whom they were collected, -i.e., the family 
of the protected person. 

The information transmitted must be of such a character as to 
make it possible " to identify the protected person exactly ". This 
detail is important. Indeed, during the recent conflicts too many 
families were upset by news not intended for them and which had 
been badly directed because of insufficient address, similarities of 
names, etc. The Convention therefore lists in detail and with exacti- 
tude the identity particulars which must be collected. This list is 
contained in the next sentence. 

2. Second sentence - List  of $articztlars 

The list may be divided into two parts : on the one hand, it deals 
with information which can only be obtained by questioning the 
protected person held in custody, subjected to assigned residence or 
interned, and, on the other hand, with information which the depart- 
ments concerned will possess as a matter of course. 

The first part consists of identity particulars proper and particulars 
enabling the finding of the family which is to be informed. These 
particulars are : surname and first names, complete place and date 



of birth, nationality, last residence, distinguishing characteristics, 
father's first name and the maiden name of the mother, and the name 
and address of the person to be informed. 

" Last residence " refers to the last address known to the persons 
to be informed. 

In some cases, there will be added to this list a mention of the 
interrogated person's objection to the transmission of information 
concerning him to the Power of origin or the Power in whose territory 
he resided. 

Moreover, the questioning of protected persons in order to obtain 
the information requested should, of course, be done as eariy as 
possible. I t  must take place immediately a protected person is put 
into one or other of the three situations which make the communica- 
tion of information to the Bureau obligatory : being held in custody 
for more than two weeks, or subjection to assigned residence or 
internment. In the case of interned persons, the interrogation will 
take place preferably at the time when the internment card mentioned 
in Article 106 is handed to him for completion. This card, a specimen 
of which is annexed to the Convention (Annex III)l ,  quotes the 
identity particulars which should be found in it ; these are identical 
with those requested here except for " profession ", which does not 
form part of this list. The two operations, interrogation and issue of 
the card, can therefore be carried out in conjunction. 

While the Detaining Power is under an obligation to try to obtain 
information by interrogating the protected person, that person is not 
bound to supply such information. Doubtless, if the person refuses, it 
will most often be out of fear of seeing his family subjected to some 
form of reprisals. It will then be enough to  calm his fears if the 
protective measures provided for in the Convention are explained to 
him and he is assured of the absolute discretion of the national Bureau 
and the Central Agency. These fears, however, can be quite justified 
sometimes, particularly in the case of a person whose family resides 
in the territory of the Detaining Power or in territory occupied by 
that Power, although the Convention forbids any measures of reprisals 
against protected persons (members of families in this case being 
protected). The departments concerned will then have no other 
solution than to try to obtain the information from another source or 
to abandon the attempt. 

The second part consists of information which can be obtained 
without interrogating the protected person : the date and nature of 
the measures taken against the person concerned, the place where 

See below p. 648. 



they were taken and the address to which correspondenc~ can be 
sent. This list confirms and completes the information given in the 
last paragraph of Article 136, which lists the details which the depart- 
ments concerned must supply to the national Bureau concerning 
changes in the condition of protected persons. 

PARAGRAPH2. - REGARDINGINFORMATION STATE OF HEALTH 

The information listed in this paragraph will also automatically 
be known by the departments concerned without any need for the 
interrogation of the protected person in question. Like the other 
particulars asked for, they confirm and complete the indications 
given in the last paragraph of Article 136 dealing with changes in 
the situation of protected persons. 

Paragraph 7 of Article 77 of the 1929 Convention relative to 
the Treatment of Prisoners of War provided that all additional 
particulars concerning prisoners of war should be transmitted to the 
interested Powers in weekly lists. This was not done, in general, 
during the last war and the Central Agency got into the habit of 
approaching the national Bureau itself for any information it needed, 
mainly when a prisoner or an internee was notified as being ill. 

At the Conference of Government Experts, therefore, the import- 
ance of the regular transmission of information on the state of health 
of the sick or wounded was emphasized. The Diplomatic Conference 
embodied this idea in the Prisoners of War and Civilians Conventions. 

Information on the state of health of internees "seriously ill" 
or " seriously wounded " will therefore be transmitted obligatorily. 
While it is not very easy to determine exactly what is meant by 
these two words, it will be admitted that they apply at least to all 
wounded and sick so long as their life is in danger. 

In  practice, information will be transmitted concerning each 
civilian internee as soon as he enters hospital. Indeed, any admittance 
to hospital of a protected person must be communicated, under the 
terms of the last paragraph of Article 136. I t  is inconceivable that 
only those persons whose state of health is serious should be mentioned 
in further communications and that the progress of those who, 
although in hospital, are not seriously wounded or sick shall be 
passed over in silence. If this happened, the families or, failing them, 
the Central Agency, would be quick to ask for news. 

I t  should be noted, in a general way, that it would be useful if 
the civilian population were to receive instruction in the provisions 
of the Convention here discussed. In particular, civilians ought to 
know that the provisions dealing with the identification of persons 



against whom special measures are taken by an enemy Power, are 
not intended to assist those measures, but simply to avoid persons 
disappearing without trace and all links between them and their 
families being cut. I t  is only in so far as these persons themselves 
collaborate spontaneously with the bodies established by the Con- 
vention-the national Bureaux and the Central Agency-that this 
purpose can be fully attained. 

ARTICLE 139. - FORWARDING OF PERSONAL VALUABLES 

Each national Information Bureau shall, furthermore, be responsible 
for collecting all personal valuables left by protected persons mentioned 
in Article 136, in particular those who have been repatriated or released, 
or who have escaped or d ied;  i t  shall forward the said valuables to those 
concerned, either direct, or, if necessary, through the Central Agency. 
Such articles shall be sent by the Bureau in sealed packets which shall 
be accomfianied by statements giving clear and full identity particulars 
of the person to whom the articles belonged, and by a complete list of the 
contents of the parcel. Detailed records shall be maintained of the receipt 
and despatch of all such valuables. 

This Article, but for a few u&rnportant modifications, is a copy 
of paragraph 9 of Article 122 in the Third Convention. The Diplomatic 
Conference, on the advice of the International Committee of the Red 
Cross, considered that among the tasks assumed by national Bureaux 
on behalf of prisoners of war and whose extension to civilians seemed 
necessary, mention should be made of the forwarding of personal 
valuables, as was the case during the last world war. 

1. First sentence - Collection and forwarding 

A. Collection 

The responsibility for collecting personal belongings devolves 
on the national Information Bureau. In fact, it will be the various 
bodies concerned: the administrative services of camps or other 
places of detention, municipal or village authorities in places of 
assigned residence, etc. who will have to look for, collect and forward 
these objects to the Bureau which, will, however, remain fully res- 
ponsible. 



B. Personal valuables 

The term " personal valuables " should be understood to mean 
all the articles which belonged to the person who is no longer there- 
whether he has been repatriated or has died-which are of any 
commercial worth or sentimental value. I t  must always be 
remembered that an article of absolutely no intrinsic worth may often 
have very great sentimental value for the next of kin of the deceased 
person. In practice, therefore, almost all the articles found on the 
spot will be collected and forwarded. 

The corresponding provision of the Third Convention (Article 122, 
paragraph 9) adds to the expression " personal valuables " the words 
" including sums in currencies other than that of the Detaining 
Power and documents of importance to the next of kin ". This 
expression has not been retained in the Fourth Convention mainIy 
because it was considered that the term " valuables )' covered sums 
of money and that since the value of papers could be judged only 
by the next of kin, they should be forwarded to those persons, particu- 
larly if they seemed to be of a legal nature. I t  will be for the Detaining 
Power to decide what foreign currency may be sent if any. 

Among the documents which should be carefully kept are wills, 
which are particularly important. 

C. Owners of the valuables 

Protected persons covered by this measure are those who have been 
repatriated or released or have escaped or have died when, in accord- 
ance with paragraph 9 of Article 136 to which reference is made, 
they had been put into custody, subjected to forced residence or 
interned. As far as the persons in custody are concerned, the minimum 
time limit of two weeks envisaged in that paragraph does not apply 
here. Obviously, property abandoned by persons who escaped or 
died during imprisonment of short duration must also be collected. 

The list of occurrences which may lead to the collection and 
forwarding of the personal valuables of a protected person (repatria- 
tion, release, escape or death) is preceded by the words " in particular " 
which do not occur in paragraph 9 of Article 122 of the Third Con- 
vention. The list given here, then, is not restrictive. Though it is 
difficult to see, to begin with, what other events could occur in the 
lives of protected persons as defined in Article 136 which would 
justify similar measures, it may nevertheless be useful to make pro- 
vision for special cases, which are left to the discretion of the national 
Bureaux. 



D. Forwarding 

Personal valuables will, as a rule, be forwarded direct to the 
persons concerned by the national Bureau. In many cases, however, 
it will not be possible for valuables to be forwarded in this way, 
either because the conflict is still in progress and postal relations have 
not been re-established, or because the address of the person concerned 
is unknown to the Bureau. The Central Agency will therefore arrange 
for forwarding. The reasons which led to the choosing of the Agency 
instead of the Protecting Power are that the Agency was more 
specifically designed for this sort of humanitarian task, which it 
carried out successfully during the Second World War, thus amassing, 
in this rather special sphere, a considerable amount of experience, 
since it had dealt with no less than 90,500 cases of the forwarding of 
property to members of the armed forces and civilians by the end 
of June 1947' 

2. Second and third sentences - T h e  forwarding 
of articles and other eflects 

A. The  forwarding of articles 

The second sentence reproduces without change the corresponding 
sentence in paragraph 9 of Article 122 of the Third Convention. 

The provision in that Convention was a new one. I t  met a real 
need. Too often, during the last war, the Central Agency received 
personal effects in inadequate parcels, open, tom, and with no 
indication of the owner of the articles. The necessary detailed pro- 
visions have therefore been added not only to Article 122 of the Third 
Convention, but here also. Henceforth, therefore, parcels containing 
personal effects, apart from being well made up, will be sealed with 
the seal of the national Bureau and will contain an inventory of the 
contents and full identity particulars of the persons to whom the 
effects belonged. 

Fu~thermore, Committee I11 of the Diplomatic Conference, 
anxious to ensure maximum safety for obviously very valuable 
parcels, added to Article 139 a third and last sentence which does not 
occur in paragraph 9 of Article 122 of the Third Convention, to the 
effect that detailed records must be maintained of the receipt and 
despatch of all valuables. This obligation is binding not only on the 
national Bureau itself, but also on the Central Agency in regard to 
those consignments which the Bureau sends through its intermediary. 

See Report of the International Committee of the Red Cross on its activities 
during the Second World War ,  Vol. 11, pp. 76-81. 



B. Other eflects 

I t  should be pointed out here that the corresponding provision 
of the Third Convention applies to a case not envisaged by the Article 
we are now discussing. Indeed, the last sentence of paragraph 9 
of Article 122 says : " Other personal effects of such prisoners of 
war shall be transmitted under arrangements agreed upon between 
the Parties to the conflict concerned ". This provision underlines 
the fact that the obligations of the Bureau relate essentially to 
articles and documents of small volume and which can therefore 
be sent in parcels benefiting from the exemption from postal charges 
granted to national Bureaux l. Other personal effects, such as clothes, 
books, musical instruments, works of art, etc., may in some cases 
involve quite high transport expenses. I t  was therefore provided 
that they would be sent " under arrangements agreed upon between 
the Parties to the conflict concerned", arrangements which will 
lay down methods of transport and responsibility for payment of 
costs. 

This provision of the Third Convention shows the path which 
must be followed by the Powers concerned if similar problems should 
arise with regard to personal effects belonging to civilians. 

ARTICLE 140. -CENTRAL AGENCY 

A Central Information Agency for protected persons, in particular 
for internees, shall be created in a neutral country. T h e  International . 
Committee of the Red Cross shall, if i t  deems necessary, propose to the 
Powers concerned the organization of such a n  Agency, which m a y  be 
the same as that provided for in Article 123 of the Geneva Convention 
relative to the Treatment of Prisoners of W a r  of August 12, 1949. 

T h e  function of the Agency shall be to collect all information of the 
type set forth in Article 136 which it m a y  obtain through ogicial or private 
channels and to transmit i t  as  rapidly as possible to the countries of 
origin or of residence of the persons concerned, except in cases where 
such transmissions might be detrimental to the persons whom the said 
information concerns, or to their relatives. I t  shall receive from the 
Parties to the conflict all reasonable facilities for eflecting such trans- 
missions. 

See below, Article 141. 



T h e  High Contracting Parties, and in particular those whose nationals 
benefit by the services of the Central Agency, are reqz~ested to give the 
said Agency the financial aid i t  m a y  require. 

T h e  foregoing firovisions shall in no way be interpreted as restricting 
the hamanitarian activities of the International Committee of the Red 
Cross and of the relief Societies described in Article 142. 

It is impossible in this study to examine in detail the nature and 
mode of operation of the Central Information Agency: the subject 
is too vast l. The Agency dates back to 1870. During the Franco- 
German war, the International Committee of the Red Cross first 
took the initiative of opening in Basle an official Agency concerned 
with wounded and sick soldiers and soon after added an office for 
collecting and forwarding all possible information concerning pri- 
soners of war. The same thing was done in 1877 a t  Trieste and in 
1912 a t  Belgrade. It was in 1914, however, that the establishment 
of an international Prisoners of War Agency faced the International 
Committee with all the complexities of the vast problem of collecting 
and forwarding information concerning wounded, sick or deceased 
prisoners and civilians. A year after its establishment, the Agency 
was already employing 1200 persons and through its unexpectedly 
rapid growth had taken on considerable importance. The experience 
thus gained enabled the International Committee to suggest to the 
Diplomatic Conference of 1929 that it should give legal sanction to 
the existence and operation df the Agency in the Convention relative 
to the Treatment of Prisoners of War. Article 79 of that Convention 
provided the legal basis which in 1939 enabled the International 
Committee to open in Geneva the Central Prisoners of War Agency, 
the immense scale of whose activities is still universally remembered ; 
a few figures will illustrate its work : in premises with a total working 
area of 11,000 m2 worked 2585 people, of whom 1676 gave their 
services free ; whereas a t  the end of the First World War the card- 
indexes of the International Agency contained 7 million cards, those 
of the Central Agency contained 36 million a t  the end of June 1947, 
between 6 and 7 million of them concerning civilians. 

The 1949 Diplomatic Conference was therefore careful not to 
interfere with the structure and legal basis of the Agency, which it 

For further information, see Report of the International Committee of the 
Red Cross o n  i ts  activities during the Second World W a r ,  Vol. I1 : The Central 
Agency for Prisoners of War, Geneva, 1948. 



confirmed in the Third Convention and, in identical terms, in the 
Fourth, merely adding in both cases a request to the High Contracting 
Parties to give the Central Agency any financial aid it might require. 

Some delegates to the 1949 Diplomatic Conference, emphasizing 
that the establishment of the Agency was imperative under the terms 
of several Articles in the Third and Fourth Conventions, wondered 
whether the 1929 text should not be amended in order to make it 
obligatory, if not automatic, for the International Committee of the 
Red Cross to organize the Agency. They were, however, the first to 
recognize the correctness of the International Committee's view- 
point, when it pointed out that the 1929 wording was much to be 
preferred and ought to be left unchanged. Its very flexibility, indeed, 
made it possible for the International Committee to meet any sort of 
situation, by not setting up an Agency, for instance, when the brief 
duration of a conflict did not justify it, or transferring the Agency 
or some of its departments to a country more easily accessible to the 
belligerents, as it did during the Balkans war in 1912l. 

Furthermore, provision must be made for cases when the Inter- 
national Committee might not wish to establish the Agency itself, 
for example when it considered that other bodies or a national Red 
Cross Society would be better fitted in the circumstances to carry out 
the task. I t  may, furthermore, be forced by events to cease activities ; 
it is then important that the possibility should remain of others 
taking over all or part of those activities, and especially the establish- 
ment of the Agency. 

The International Committee is not, therefore, obliged itself to 
organize the Central Agency. I t  is merely to " propose " the establish- 
ment of the Agency to the Powers concerned " if it deems necessary ". 
Do these words, which date from the 1929 Convention relative to the 
Treatment of Prisoners of War, mean that the Powers could reject the 
suggestion ? They do, but the Powers would then have to agree to 
the establishment somehow of a Central Information Agency in a 
neutral country, for its establishment is obligatory. 

Another point is also left to the discretion of the International 
Committee of the Red Cross : whether to separate the Agency con- 
cerned with civilians from that to be set up under Article 123 of the 

The XVIIth International Red Cross Conference adopted a Resolution 
(No. XVII) inviting the Governments to grant the International Committee 
of the Red Cross every facility in cases where transfers of this kind were 
necessary. 



Third Convention for the benefit of the wounded and sick and pri- 
soners of war. The circumstances ruling at the time may indeed 
lead it to prefer two separate Agencies, in different countries for 
example. Such circumstances will, of course, be exceptional, since 
the advantages of combining the two Agencies into a single body are 
numerous and obvious : they would use the same working methods, 
the same type of skilled staff, the same machines, etc. 

Only one obligation arises under this paragraph, i.e. that the 
Central Information Agency shall be created in a neutral country. 
The Agency, indeed, must be neutral if it is to work. As an inter- 
mediary between two or more belligerents, it cannot accomplish its 
humanitarian task, which requires absolute confidence on their part, 
except by observing complete impartiality in its methods of work 
and in the attitude of its staff. Furthermore, the Agency must be in 
almost continuous contact with the belligerent Parties and such 
contact can only be maintained if it has its headquarters in a neutral 
country. 

A conflict might conceivably break out, however, in which there 
were no more neutral countries or at  least which left neutral only 
countries unfitted for or opposed to the establishment of the Agency 
on their territory. I t  would then be for the belligerents themselves 
to come to a direct agreement to entrust the establishment of an 
Agency to an institution of their own choice, such as a Red Cross 
Society in one of the belligerent countries, or to agree on a certain 
amount of postal traffic for the exchange, which is obligatory, of 
information concerning their nationals. 

1. Collection and nature of information 

The first task of the Agency is to collect all possible information 
concerning the protected persons. I t  will obtain that information 
first of all from the national Information Bureaux as envisaged in 
Article 137 ; this represents the " official channels ". I t  may, however, 
resort to other methods of collection, i.e. " private channels ". Indeed, 
nothing must prevent the Agency from trying to obtain the greatest 
possible amount of information concerning persons sought by their 
family and from approaching all those who might be of assistance, 
whether public authorities, institutions, or private persons. 

This concentration of information, and the fact that the Agency 
brings together items of information from all the belligerent countries, 
gives its work considerable value, particularly when war-torn countries 
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are disorganized and their archives scattered. I t  is also of tremendous 
importance when protected persons are of uncertain nationality or 
when particulars concerning them must be communicated to a large 
number of countries. 

As a rule, this information will deal with the various steps taken 
with regard to protected persons kept in custody for more than two 
weeks, subjected to assigned residence or interned, all these being 
measures which national Bureaux are obliged to communicate to the 
Agency by virtue of Article 136. This information, however, may 
not be sufficient or the Agency may wish for information concerning 
other categories of protected persons. I t  will seek such information 
by whatever methods it considers best, if the national Bureau cannot 
supply it. 

Another task of no less importance consists in transmitting to the 
various national Bureaux, safe-keeping and filing information, docu- 
ments and articles which the Powers themselves are obliged to send 
to the Agency. under various Articles of the Convention. Those 
Articles are as follows : 

Article 24, paragraph 2, which provides that the Central Agency 
shall assist in the exchange of family correspondence if correspondence 
by ordinary post becomes difficult or impossible ; 

Article 91, paragraph 4, which provides that duplicates of medical 
certificates issued at their request to civilian internees shall be for- 
warded to the Central Agency ; 

Article 113, which provides for the transmission through the 
Protecting Power or the Central Agency, of wills, powers of attorney, 
letters of authority or any other documents intended for internees 
or despatched by them ; 

Article 129, which provides that duly certified copies of official 
records of death shall be transmitted to the Central Agency ; 

Article 139, which provides for the collection and forwarding of 
personal valuables belonging to protected persons who have been 
repatriated or have died. 

One activity of the Agency, now dealt with also in Article 106 
of the Convention, is concerned with the receipt and filing of intern- 
ment cards and the transmission of the information contained in them. 
This task can become a very extensive one. I t  will be similar to that 
undertaken by the Agency with regard to the prisoner-of-war capture 
cards mentioned in Article 70 of the Third Convention of 1949. 

The very title "Central Information Agency " indicates the size 
of the task of replying to enquiries sent from all sides in times of 
conflict and the investigations made necessary by these enquiries. 
In that respect, it should be noted that its work would be greatly 



eased if all information and requests for enquiry or search were sent 
to it on cards of a uniform type and of the same dimensions as the 
internment cards (10 x 15 cm.)l, which the national Red Cross 
Societies, for example, could draw up and make available to 
enquirers. 

Apart from its tasks under the Convention, the Central Agency 
can take over a number of other activities in accordance with circum- 
stances and requirements. Noteworthy examples of these are taken 
from the numerous activities of the Agency during the Second World 
War : 

The Agency received and forwarded a large number of photographs 
of civilians, whether interned or not, and of funerals and graves. 
Encouraged by the wide interest aroused by these photographs and 
their sentimental value, it did everything possible to increase their 
number. I t  set up a special department dealing particularly with 
civilians not protected by Conventions at that time : the stateless, 
refugees, deported persons and those subjected to persecution. The 
Agency undertook special enquiries and in some cases achieved 
encouraging success. I t  dealt actively with the emigration of refugees 
or stateless persons to various countries of asylum. I t  established a 
department whose task it was to find the various members of a family 
separated by the events of war and to reunite them, e t ~ . ~  

2. Transmission of information 

Items of information concerning civilians will, as a rule, be treated 
by the Agency in the same way as those dealing with prisoners of 
war. They will be transmitted to the "country of originJJ of the 
civilians. When, however, the civilians and their families do not 
reside any longer in that country, the information will then be trans- 
mitted to the " country of residence ". 

1 I t  should be noted, in this connection, that the prisoner-of-war capture 
card as suggested in the specimen annexed to the Third Convention (Annex IV) 
measures 10.5x 15 cm. This slight difference in width is doubtless the result 
of a mistake, for there is no reason to make these two cards of different sizes, 
far from it. It would therefore be advisable for the Powers, when drawing up 
capture and internment cards, to keep to one of these two sizes for both sorts of 
cards. A width of 10 cm. would seem to be preferable ;on the other hand, it is 
important that they should not be more than 15 cm. long, otherwise they would 
not fit in the present card-indexes of the Agency. I t  should further be noted 
that if these sizes should appear inadequate, it would be always possible to 
draw up a folding card of double size (20x 15 cm.) also accepted by postal 
authorities. 

See, for more details, the Report of the International Committee of the 
Red Cross on its activities during the Second World W a r ,  Vol. I1 : The Central 
Agency for Prisoners of War, Geneva, 1948. 



The draft Article submitted to the Diplomatic Conference spoke 
of the country " of domicile ". The Conference preferred the word 
" residence " as being more general and less likely to raise legal 
difficulties, since the word " domicile " has a precise meaning in law 
which varies from country to country. 

The authorities or bodies in those countries which are to receive 
the information are deliberately not named. Every State is therefore 
free to designate as it wishes the recipient of information communicated 
by the Agency. Sometimes, the recipient will be the national Informa- 
tion Bureau, which is the natural correspondent for the Agency. 
However, the Agency is not even obliged to communicate its informa- 
tion to an official body only ; if it considers it expedient, it may also 
transmit information direct to the persons concerned. I t  may even 
transmit it only to those persons or may refrain from forwarding it 
at  all if it appears dangerous. Indeed, paragraph 2 of Article 137 
stipulates that if the transmission of information might be detrimental 
to the person concerned or to his or her relatives, the national Bureau 
shall be obliged to warn the Agency, which will take the " necessary 
precautions ". These precautions are indicated here : the Agency will 
not transmit information to the country of origin or residence " in 
cases where such transmissions might be detrimental to the persons 
whom the said information concerns or to their relatives ". What 
it will do with the information in such cases will depend on circum- 
stances ; as a rule it will get in touch with the person concerned and 
discuss the best way to act. 

3. Facilities for transmission 

One of the essential factors determining the effectiveness of the 
Central Agency is the rapidity with which it can transmit information, 
particularly to the national Information Bureaux. In this respect, 
the paragraph is explicit : the Agency must transmit " as rapidly as 
possible " to the Powers concerned the information it receives. 

The slowness of postal cammunications or the great distances 
involved have often obliged the Agency to use the telegraph, but this 
was financially very burdensome and the expenditure which the 
Agency had to claim from the States concerned was often only re- 
imbursed with great reluctance. Henceforth, the use of telegrams will 
be made easier by Article 141, which provides that the Agency must, 
so far as possible, be given the benefit of partial or total exemption 
from telegraphic charges. 

However, the clause which seems likely to have the greatest 
importance for the Central Agency is the final provision of this para- 



graph : " I t  shall receive from the Parties to the conflict all reasonable 
facilities for effecting such transmissions ". 

Since exemptions from charges and financial help for the Agency 
are expressly provided for in Article 141, it may be deduced that the 
facilities mentioned here are more material than financial. The state- 
ment implies that the Central Agency will be able to request a certain 
priority for its communications, both in postal and telegraphic 
traffic, a priority which will, of course, have to make due allowance 
for the requirements of the war effort. The Convention mentions only 
the Parties to the conflict, but the non-belligerents, who are not 
subject to these requirements, should also be obliged to an even 
greater extent to grant priorities of this kind. 

This stipulation is of still greater value in respect of a means of 
communication which the Agency was led to develop at the end of 
the war for the most varied purposes, i.e. broadcasting. This method 
is likely to play a useful part in the reception and transmission of 
information, in so far as it takes into account on the one hand the 
need not to distort the names of the persons concerned and, on the 
other hand, the legitimate desire of the belligerents that the informa- 
tion given may not be exploited for military or propaganda purposes. 

Therefore, at the request of the International Committee of the 
Red Cross, supported by the national Red Cross Societies, the Inter- 
national High Frequency Broadcasting Conference held in Mexico 
in 1947, decided to allocate to the International Committee through 
the Swiss Confederation, a certain number of broadcasting times and 
frequencies which might, in case of need, be allocated wholly or in 
part to the Agency. This is a first application of the provision examined 
above. 

The provision goes further : it implies an obligation on the States 
parties to the Convention to respect the broadcasts of the Central 
Agency for humanitarian purposes-i.e., not only to refrain from 
jamming them, but to put their broadcasting services at the disposal 
of representatives or departments of the Agency abroad, in order to 
enable them to establish rapid contact with Geneva or any other 
place where the Agency might be situated. 

Another " facility " which might be granted to facilitate the work 
of the Agency arises from Article 111 of the Convention, which deals 
with the means of transport which might be provided by the Protect- 
ing Powers, the International Committee of the Red Cross or any 
other authorized body, in order to ensure the forwarding of the consign- 
ments mentioned in Articles 106, 107, 108 and 113, if the Powers 
concerned were prevented from doing so. These means of transport 
could, in case of need, also be used by the Central Agency for forward-



ing the correspondence, lists and reports which it exchanges with the 
national Bureaux. 

One comment is necessary with regard to the last sentence of the 
paragraph. The corresponding provision of the Third Convention 
(last sentence, paragraph 2, Article 123), is identical except for the 
word " reasonable " ;" facilities " is used without the adjective which 
was introduced by Committee I11 of the Diplomatic Conference for 
the sake of accuracy. It must be admitted that it does not add very 
much to the sense, and may even appear to restrict the scope of the 
provision to some extent. The facilities which the Parties to the 
conflict will be able to grant to the Agency will certainly always be 
" possible " and in no case " unreasonable ". 

During the preparatory work for the revision of the Convention, 
the attention of Governments was drawn to the question of the ex- 
penditure incurred in the operation of the Central Agency, a question 
which the 1929 Convention did not regulate. 

The International Committee of the Red Cross, when called upon 
to organize the Agency, has always drawn on the funds at  its disposal 
for the means necessary for the Agency to operate. I t  may happen, 
however, and did during the last world war, that the Agency's 
activities suddenly expand to an unexpected extent, so that the funds 
which the Committee has available, which are always restricted and 
are needed for many other tasks, may prove inadequate. Now the 
Agency must be able to operate uninterruptedly. I t  was therefore 
natural that the Powers concerned should seek to ensure that it 
receives the necessary funds. 

For that purpose, the XVIIth International Red Cross Conference 
made provision in the Third Convention for an apportionment of 
expenses among the belligerents $YO rata to the services the Agency 
rendered to their nationals. However, the insistence on proportional 
payment, apart from the difficultie's of accountancy which it might 
entail, failed to take into account two facts :on the one hand any step 
taken by the Agency in behalf of a prisoner or an internee is not only 
to the advantage of the State of which he is a national, but also 
indirectly, and to a certain degree, to the advantage of the Detaining 
Power ; on the other hand, prisoners of war or civilian internees 
may no longer have a Government to meet these expenses, and yet 
they need the services of the Agency at least as much as if not more 
than the others. 



It was with these facts in mind that the Diplomatic Conference 
finally abandoned the principle of proportionality and adopted 
without change paragraph 3 of Article 123 of the Third Convention. 
The wording of this paragraph, despite the fact that it is less imperative 
than that of the Stockholm Draft, was considered suitable for 
emphasizing the fact that the operation of the Agency, in view of 
its importance, must in no case be hindered by lack of financial 
means and for calling the attention not only of the belligerent 
Powers, but of all States parties to the Convention to this matter, 
since they all implicitly recognize the usefulness and universality of 
the Central Information Agency. 

In the 1929 Convention relative to the Treatment of Prisoners 
of War, the organization of the Central Agency was the only specific 
activity of the International Committee of the Red Cross to receive 
express mention (except the right to carry out its humanitarian 
work, mentioned in general terms in Article 88). I t  was necessary, 
therefore, to state clearly, as was done in the last paragraph of the 
Article on the Agency, that the mention -of these activities was not 
intended to exclude action being taken by the International Com- 
mittee in behalf of prisoners in other domains. 

The 1949 Conventions provide expressly for the other specific 
activities of the International Committee, apart from those falling 
within the competence of the Agency (relief, camp visits, etc.). 
However, the last paragraph of the 1929 text was repeated and for 
this there can be no explanation unless an entirely general sense is 
henceforth given to the clause. I t  is, it seems, in the nature of a 
reservation which might be added to any of the clauses of the Con- 
ventions which entrust a task to the Committee and which means 
that none of them must restrict the manifold activities which the 
Committee may be led to undertake, partly with the assistance of the 
national Red Cross Societies, to meet the requirements of persons 
protected by the 1949 Conventions. 

Paragraph 3 of the 1929 Article is reproduced, however, with a 
small addition-i.e. " and of the relief Societies described in Article 
125 " (Third Convention) or " . . . in Article 142 " (Fourth Conven- 
tion). 

At first sight, the connection between these phrases and what 
goes before is not very clear. In fact, the situation which they are 
intended to cover is very different from that envisaged at the beginning 
of the paragraph and there would have been some advantage in 



embodying the provision, more explicitly, in another Article, for 
example the one relating to relief societies. Perhaps, however, the 
addition is to be explained simply by a wish not to attach too much 
importance to what is merely a contingency. 

It might happen, indeed, and has done in the past, that an 
organization for assistance to prisoners of war and civilian internees 
approved by the Powers concerned, may successfully develop activities 
connected with the transmission and collection of information con- 
cerning prisoners and internees, although such activities are not 
explicitly mentioned among the tasks listed in the Article on relief 
societies as being among their functions. In such a case, it would be 
regrettable if activities of that kind, which might be useful to a great 
number of war victims, were to be rejected by a belligerent on the 
pretext that the Central Agency has a monopoly in the matter. 
In humanitarian activities, such a pretext is inadmissible and the 
addition to the paragraph is intended to make that point clear. 

I t  should be noted, however, that if a belligerent Power approved 
the activities of a relief society in this sphere and agreed to supply 
it with information concerning the protected persons, whether 
members of the armed forces or civilians, held in detention, it would 
nevertheless still be obliged to communicate periodically to the 
Central Agency, in accordance with the provisions of the Conventions, 
information concerning those persons. A sharp distinction must be 
drawn between the basic, universal and obligatory character of the 
Agency's activities and the probably more restricted and optional 
character of activities which might be developed by a relief society 
for the same purposes. Nothing must be done to whittle down the 
requirements of the Conventions : centralization in a single depart- 
ment, neutral from every point of view, of all information concerning 
protected persons, whether members of the armed forces or civilians, 
as the only method of enabling the greatest advantage to be drawn 
from such information for the persons themselves, a fact proved by 
the experience of two world wars and well understood by the Diplo- 
matic Conferences of 1929 and 1949. 

ARTICLE 141.. - EXEMPTION FROM CHARGES 

The national Information Bureaux and the Central Information 
Agency shall enjoy free postage for all mail, likewise the exemptions 
firovided for in Article 110,'and further, so far as possible, exemptioa 
from telegraphic charges, or, at least, greatly redz~ced rates. 



As early as 1899, the need was recognized to grant prisoners of 
war and national Information Bureaux free postage for incoming 
and outgoing correspondence. Article 16 of the Hague Regulations 
of 1899 and 1907 embodied that principle, which was stated again 
in Article 80 of the 1929 Convention relative to the Treatment of 
Prisoners of War. The postal Conventions concluded later, particu- 
larly that of 1906, confirmed the principle and made it fully effective. 

At the beginning of the Second World War, the International 
Committee of the Red Cross asked the belligerents to extend exemp- 
tion from postal charges to the Central Prisoners of War Agency in 
Geneva, and the request was granted without difficulty. Treatment 
of the Agency in the same way as a national Information Bureau in 
regard to postal charges, was considered most appropriate by all the 
conferences of experts held to discuss the revision of the Conventions, 
and the Diplomatic Conference of 1949 accepted it without hesitation, 
and all the more willingly in that it had recognized in the preceding 
Article (Article 140, paragraphs 2 and 3) that the Agency should 
receive from the Parties to the conflict all reasonable facilities with 
regard to the transmission of information and, if possible, some 
financial aid. Now the exemption from postal and other charges 
granted to the Agency and the Bureaux does more than merely 
emphasize the strictly humanitarian character of their activities ; 
it reduces their expenses to a very considerable extent, a particularly 
important factor for the Agency, since its financing depends mainly 
on the goodwill of the Parties to the conflict. 

The exemptions granted are of three kinds : exemption from postal 
charges, exemption from transport charges and customs dues and 
exemption from telegraphic charges. 

1. Exemption from postal charges 

In granting free postage for " all mail ", the provision merely 
lays down a principle ;it is for the States to take steps through their 
post office authorities to confirm that principle and embody it in 
law by means of the Conventions which the post offices conclude 
among themselves under the zgis of the Universal Postal Union. 
Indeed, for the post offices, exemption arises not from the Geneva 
Conventions, but from the postal Conventions. It is in those Con- 
ventions, therefore, that the nature and scope of the exemption 
granted to Information Bureaux and the Central Agency must be 
sought. 

I t  was in Brussels in 1952 that the new Universal Postal Con- 
vention was drawn up, which gave effect to the provisions of the 



1949 Geneva Conventions. Bearing the  date July 11,1952, it entered 
into force on July 1, 1953. Article 37 deals with the matters under 
discussion here ; the  following is the  text  : 

Ulziversal Postal Convention 

Free Postage for Items relating to Prisoners of War and Civilian Internees 

1. 	Correspondence, insured letters and boxes, postal parcels and postal 
money orders addressed to or sent by prisoners of war, either directly 
or through the Information Bureaux and the Central Prisoner of War 

- Information Agency prescribed in Articles 122 and 123 respectively 
of the Geneva Convention of 12th August, 1949, relative to the treat- 
ment of prisoners of war, are exempted from all postal charges. Bel-
ligerents apprehended and interned in a neutral country are classed 
as prisoners of war properly so called so far as the application of the 
foregoing provisions is concerned. 

2. 	 The provisions of 5 1 apply also to items of correspondence, insured 
letters and boxes, postal parcels and postal money orders originating 
in other countries and addressed to or sent by civilian internees as 
defined by the Geneva Convention of the 12th of August, 1949, relative 
to the protection of civilian persons in time of war, either directly or 
through the Information Bureaux and the Central Information Agency 
prescribed in Articles 136 and 140 respectively of that Convention. 

3. 	 The National Information Bureaux and the Central Information 
Agencies mentioned above also enjoy exemption from postage in respect 
of correspondence, insured letters and boxes, postal parcels and postal 
money orders concerning the persons referred to in $5 1to 2, which they 
send or receive, either directly or as intermediaries, under the conditions 
laid down in those paragraphs. 

4. 	 Items benefiting by the freedom from postal charges provided under 
$$ 1 to 3 and the forms relating to them shall bear the indication 
" Service des prisonniers de guerre " (Prisoners of War Service) or 
" Service des intern& " (Civilian Internees Service). These indications 
may be followed by a translation in another language. 

5. 	 Parcels are admitted free of postage up to a weight of 5 kgs. The weight 
limit is increased to 10 kgs. in the case of parcels whose contents cannot 
be split up and of parcels addressed to a camp or the prisoners' repre- 
sentatives there (" homme de confiance ") for distribution to the 
prisoners. 

This Article calls for some comments. 



If paragraph 3 is taken Literally, only items of correspondence 
concerning interned civilians l (as well as prisoners of war) which 
the Bureaux or the Agency despatch or receive, will have the 
advantage of exemption from postage. In principle, therefore, cor- 
respondence concerning other protected persons, particularly those 
subjected to assigned residence, has no right to this exemption. 

However, it seems that this provision, which considerably restricts 
the general scope of Article 141 of the Fourth Convention, may 
nevertheless be interpreted in a more liberal sense. Indeed, Article 37 
of the Postal Convention, in paragraphs 1 and 2, concentrates on 
the exemption which should be given tc the persons protected by 
the Conventions. 

Now, under Article 110 of the Fourth Convention, it is only 
interned civilians who, subject to certain reservations 2, have the 
right to free postage and not the other categories of protected persons. 
When dealing in paragraph 3 with the exemption granted to the 
national Bureaux and the Agency, those who drafted the Postal 
Convention, doubtless anxious to be brief, merely referred to the 
preceding paragraphs to indicate in respect of what persons the 
correspondence of the Bureaux and the Agency could benefit from 
exemption from postal charges, and perhaps they did not notice 
that in so doing they restricted the correspondence covered to that 
of interned civilians alone, mentioned in paragraph 2, whereas the 
Bureaux and the Agency should, under the Geneva Conventions, 
enjoy such exemption for all mail. I t  seems a justified inference 
that the restriction thus made by the authors of the Brussels Con- 
vention was not intentional. The preparatory documents and the 
numerous contacts which they made beforehand with the various 
parties concerned show without any doubt that their main anxiety 
in this matter was to give the fullest possible effect to the provisions 
of the Geneva Conventions and that they in no way intended- 
and in any case were not competent-to restrict the scope of a general 
principle approved by the Diplomatic Conference of 1949. The 
national Information Bureaux will, however, be well advised, on 
their establishment, to have this interpretation of the Universal 
Postal Convention confirmed by the postal authorities concerned. 
For its part, the International Committee of the Red Cross will 
do its best to have the principle confirmed and to try to ensure that 

Information given to the International Committee of the Red Cross 
shows that the words " interned civilians " should be understood, in the Uni- 
versal Postal Convention, as including both internees proper and persons 
arrested and placed in civilian camps or prisons. 

a See the commentary on Article 110. 



the next revision of the Postal Convention abolishes this anomaly 
and thus brings Article 37 into harmony with the humanitarian law 
of the Conventions. 

In connection with this Article, it must be stated also that the 
list given in paragraph. 3 of cases where free postage is granted is 
exhaustive. Free postage applies only to items of correspondence, 
i.e. cards, letters or similar objects, letters and boxes with a declared 
value, postal parcels of 5 kgs.-10 kgs. if the contents are indivisible- 
and postal orders sent to or despatched by national Bureaux or 
the Agency. 

2. ' Exemptiort from transfioyt and customs charges 

In order not to make the Article unnecessarily long, the Diplomatic 
Conference, having laid down the principle of free postage, merely 
referred to Article 110, which gives details of all the other exemptions 
which will be granted to civilian internees for the correspondence 
and packages sent by or to them and of which the national Bureaux 
and the Agency are also to have the benefit. 

Article 110, in the commentary on which all the details will be 
found, provides in addition to exemption from postal dues, to a 
certain extent, and exemption from telegraphic charges, which will 
be dealt with below: 

(a) exemption from import, customs and other dues (first paragraph) 
( b )  exemption from transport costs (paragraphs 3 and 4). 

This latter exemption refers to the cost of transporting consign- 
ments which by reason of their weight or any other cause cannot be 
sent by post. These charges are to be borne by the Detaining Power 
in all the territories under its control and by other Powers parties 
to the Convention in their respective territories. Costs connected 
with transport not covered by these paragraphs will be charged 
to the senders. 

3. Exemfition from telegrafihic charges 

All the provisions concerning national Bureaux and the Agency 
insist, as we have seen, on the speed with which information must be 
collected and transmitted. Thus the use of telegrams, exceptional 
during the First World War, was common practice during the Second. 
By June 30, 1947, the Central Prisoners of War Agency had received 
347,982 telegrams and had despatched 219,169, some of them con- 
taining several thousand words. 



However, while the sending of telegrams scarcely raises any 
financial problems for the national Bureaux, which generally depend 
directly on the State, they are very expensive for the Central Agency, 
which has not been able to use this form of communication until 
assured of reimbursement by the State concerned. Therefore, all 
the Conferences held in preparation for the revision of the Conventions 
expressed the wish that both the national Bureaux and the Agency 
should have the benefit of free telegraphic services in both directions. 

The Diplomatic Conference complied with the request but could 
not make the provision obligatory, since there are many countries 
ic which the organization and operatioc of the telegraphic system 
are in the hands of private companies. It did, however, make an 
urgent recommendation : so far as possible, exemption from tele- 
graphic charges or a t  least considerable reductions in those charges 
should be granted. 

It should be recalled, in this connection-and this was explained 
in greater detail in connection with paragraph 5 of Article 110- 
that the International Telecommunication Conference (Buenos Aires 
1952) adopted a resolution (No. 3) which recommended to  the next 
Telegraph and Telephone Conference which will probably be held 
in 1957 or 1958 : 

(1) to consider sympathetically whether, and to what extent the 
telegraph franking privileges and the reductions in telegraph charges 
envisaged in the Geneva Conventions mentioned above could be accorded ; 

(2) to make any necessary modifications to the International Telegraph 
Regulations. 

I t  will be seen that the recommendation does not reject the 
idea of complete exemption. It can only be hoped that it is acted upon. 



P A R T  IV 

EXECUTION O F  T H E  CONVENTION 

SECTIONI 

GENERAL PROVISIONS 

ARTICLE 142. - R E L I E F  SOCIETIES AND OTHER ORGANIZATIONS 

Subject to the measures which the Detaining Powers m a y  consider 
essential to ensure their security or to meet any  other reasonable need, 
the refiresentatives of religious organizations, relief societies, or any  other 
organizations. assisting the firotected persons, shall receive from these 
Powers, for themselves or their duly accredited agents, all facilities 
for visiting the firotected fiersons, for distributing relief supplies and 
material from a n y  source, intended for educational, recreatio~zal or 
i.eligio.us p+~rposes, ou {OY assistigzg thegn i n  organizing tlzeir leisztre 
time within the places of internment. Such societies or organizations 
m a y  be constituted in the territory of the Detaining Power, or in a n y  
other country, or they m a y  have a n  international character. 

The  Detaining Power m a y  l imit  the number of societies and organha-
tions whose delegates are allowed to carry out their activities in its 
territory and under its sufiervision, on  condition, however, that such 
limitation shall not hinder the suPPly of eflective and adequate relief 
to all firotected fiersons. 

T h e  special position of the International Committee of the Red Cross 
in this field shall be recognized and resfiected at all times. 



GENERALREMARKSAND HISTORICALSURVEY 

When the Franco-German war of 1870 involved the internment in 
Germany of a large number of French prisoners, committees were 
founded, including one at  Basle and one in Brussels, to b ~ i n g  relief to 
them. Anxious to provide a basis in international law for the activities 
of such committees, certain liberal-minded persons tried to have a 
clause concerning them inserted in the Brussels Declaration of 1874. 
The proposal was rejected. However, it was repeated in identical 
terms, and this time with success, at  the Hague Conferences of 1899 
and 1907. ,4s Articlc 15 of the Eaguc Xegulatio~s, and Article 79 of 
the 1929 Convention relative to the Treatment of Prisoners of War, it 
served during the two world wars as a legal basis for the relief activities 
of charitable societies, particularly national Red Cross Societies and 
the International Committee of the Red Cross. 

During the preparations for revising the Conventions, the societies 
covered by the provision expressed the wish that its wording should 
be brought up to date without altering its spirit, i.e. that basic prin- 
ciple which today, as in the past, retains all its value and is one of the 
great achievements of humanitarian law : direct voluntary assistance 
given by individuals to the victims of conflicts. Of course, this assist- 
ance has had to take organized shape and be subjected to certain con- 
ditions before embodiment in the Conventions. Nevertheless, it has 
remained intact in the 1949 Conventions and it is that which makes this 
Article so valuable for relief societies and particularly for the whole of 
the Red Cross movement. 

This Article 142 repeats almost word for word the corresponding 
Article 125 of the Convention relative to the Treatment of Prisoners of 
War except for its last paragraph, for reasons which will be discussed 
later. Furthermore, it occupies a different place in the general arrange- 
ments of the Convention. 

Whereas in the Third Convention the part devoted to General 
Provisions immediately follows Article 125 (which is therefore the con- 
cluding Article of the chapter relating to Information Bureaux), the 
corresponding part in the Fourth Convention begins with Article 142. 
The reason which moved the Diplomatic Conference to alter, in this 
Convention, not the place occupied by this provision in relation to 
other Articles, which has not changed since the Hague Regulations, 
but the heading under which it is included, is not very clear. No doubt 
it was thought that Section V, which deals with Information Bureaux 
and is for that reason restricted in application to certain categories of 
protected persons only, should not contain a provision conferring a 
benefit on all protected persons. On the other hand, moving the 



provision and introducing it, for example, into Section I of Part 111, 
which would have been its natural place, wodd have upset the tradi- 
tional arrangement of the Articles. Whatever the reason, by merely 
making Part IV start one Article earlier, that Article was included 
in the General Provisions, thus achieving the aim sought and keeping 
the former order of the Articles. While this has the advantage of 
preventing any restriction on the categories of persons assisted by 
relief societies, it must be admitted that it does not seem fully satis- 
factory, and a criticism may be made of the fact that Article 142 
appears under the heading " Execution of the Convention " and yet 
contains no executory clause properly speaking. 

I t  should be noted, in this connection, that Article 142 was not 
included in the draft Convention submitted to the Diplomatic Con- 
ference. Indeed, it was thought at first that there was no reason to 
repeat in the Fourth Convention the provisions relative to relief 
societies which form Article 125 of the Third, since almost identical 
clauses had already been inserted in the " Provisions common to the 
territories of the Parties to the conflict and to occupied territories " 
under Article 30. I t  was a t  the express request of the delegation of the 
Holy See that the Diplomatic Conference nevertheless decided to 
repeat in the Civilians Convention, without change, Article 125 of the 
Third Convention l. 

There is some reason for the addition. While Article 142 and 
Article 30 in some respects duplicate and repeat each other, they are 
complementary in that Article 142 defines relief societies and describes 
their activities, which is not done in Article 30. However, the two 
Articles should be read together and, as was said with regard to 
Article 30, " the commentary on one forms part of the commentary on 
the other 'I. 

1. Description of relief societies 

Article 78 of the 1929 Convention did not make clear to what 
societies it was to apply. I t  might have seemed difficult to apply it to 
international relief organizations, since it had first been inspired by 
the activities of purely national reIief committees and committees set 
up on neutral territory. 

How could the activities of various relief societies, and particularly 
of the Redcross, inbehalf of war victims be covered ? The 1912 Inter- 

'See Final Record of the Diplomalic Conferertce of Geneva of 1949,Vol. 11-A, 
pp. 689-690. 



national Red Cross Conference had proposed one solution : the activity 
of a national Society in behalf of prisoners would consist in collecting 
relief and forwarding it to the International Committee of the Red 
Cross for distribution to prisoners belonging to the same country as the 
society. According to that idea, it is primarily to the International 
Committee that the Article concerning relief societies should apply ; 
although that interpretation was never disputed, it was stated on 
several occasions that the clause should be made more precise when the 
Conventions were revised. 

In 1912, the possibility had also been discussed, still in connection 
with the Article concerning relief societies, of a national Society acting 
in behalf of enemy aliens in its country's territory. That idea, which 
the experience of the two world wars has not generally supported, was 
taken up again in a Resolution of the International Red Cross Con- 
ference in 1948l. I t  was necessary, therefore, to make provision for it 
when revising the Conventions. 

The new Article 142 is in keeping with these different requirements, 
particularly by virtue of the last sentence of the first paragraph : relief 
societies may be constituted either " in the territory of the Detaining 
Power, or in any other country, or they may have an international 
character ". 

The expression " in any other country " also covers relief societies 
in occupied countries-an important point. Such societies, whose 
general activities must be enabled to continue under Article 63, are 
therefore authorized henceforth to bring relief to protected persons, 
and particularly to detained or interned civilians, who are nationals of 
those countries. Their duly accredited delegates will thus be able, 
subject to the reservations in the following paragraph, to visit their 
compatriots in occupied territory itself and in the national territory of 
the Occupying Power. 

The societies of " an international character " will be essentially 
international federations made up of several national societies pursu- 
ing the same aims. During the Second World War, there were many 
instances of relief societies of various kinds combining their efforts in a 
search for greater efficiency and establishing international organiza- 
tions to co-ordinate their activities and to collect and forward their 
consignments. I t  is such federations as well as essentially international 
societies which are referred to here. 

1 The Resolution reads :" The XVIIth International Red Cross Conference 
recommends that national Societies contribute to the relief of enemy prisoners 
of war and civilian internees which should be afforded on the basis of the most 
complete impartiality." 



The increasingly important part played by public institutions in 
the national life involved the appearance, during the last world war, 
of institutions for relief to war victims of a public or semi-public 
character, but which could in no way be called relief societies. 

It was therefore necessary to extend the scope of the expression 
but not to abandon it, because of the weight of tradition behind it. 
For that reason, the phrase " or any other organizations assisting the 
protected persons " was added to the first sentence of the paragraph. 
The wording was designed to be applicable to bodies whose principal 
and long-term purpose was not assistance to civilians but which 
during a conflict might include such assistance among their tasks : 
the humanitarian nature of the body may therefore be temporary. 
On the other hand, mere sporadic activities on the part of an organiza- 
tion could not be considered as conferring on it the standing and 
privileges of a relief society. 

-The national Red Cross Societies at one time wondered whether 
they would not be justified in claiming special mention among the 
relief societies listed in the Third and Fourth Conventions. However, 
realizing that other institutions had also made what was often a very 
considerable contribution to relief for the victims of conflicts, and 
anxious to avoid any competition in the listing and naming of societies, 
the Red Cross itself gave up the idea of being thus mentioned in 
the 1949 Conventions. 

The expression " relief " includes spiritual assistance. During the 
Second World War, religious bodies were able to carry on activities 
in behalf of war victims on the basis of the Article relative to relief 
societies. They wished, however, this point to be mentioned expressly 
in the new Conventions and the Diplomatic Conference complied by 
referring to them explicitly in the first sentence of paragraph 1. 

Although the mention of religious bodies precedes that of " relief 
societies or any other organizations ", that does not mean that the 
facilities envisaged must necessarily and always be granted primarily 
to religious organizations. The order in the list is solely one of con- 
venience and at the same time due to the idea that spiritual matters 
should always have precedence. 

2. Tasks of the relief societies 

The 1929 Convention relative to the Treatment of Prisoners of 
War used the general expression " their humane task ". I t  did state, 
however, that representatives of the societies should " be permitted 
to distribute relief ". Experience showed that this wording was 
inadequate and the first sentence of paragraph 1 of the new Article 



gives more details ; those details, however, need not be taken as 
setting limits to the activities of relief societies. 

In particular, the new Convention lays down three main tasks of 
the societies allowed to operate in the territory of the Detaining Power 
or in territory occupied by that Power : 

A. Distribution of relief. - This phrase should be understood in 
a wide sense. In general, distribution will consist in apportioning relief 
supplies between the various places of internment rather than between 
individuals, although individual distribution might occur in certain 
circumstances. The phrase does not inlply that distribution must 
perforce be carried out by the delegates of the relief societies in 
person. On the other hand, their rBle must not always be restricted 
to the mere sending of relief ; the spirit of the whole Article implies 
their personal participation in the charitable work with which they 
are dealing, a participation which may consist, for example, in finding 
out requirements, being present when relief is distributed in a camp, 
checking on such distributions afterwards, by getting in touch with 
the camp leader or responsible representative, and ensuring the 
transport of relief by making the necessary arrangements with the 
authorities concerned. 

The paragraph also states the nature of the relief which may be 
distributed to protected persons. I t  is the same as that mentioned 
in Article 108. The wording of Article 142 in this connection 
corresponds in the main to that of Article 108, which has already 
been discussed. One extra detail occurring in Article 142 may be 
mentioned, however : relief may come from any source, so that the 
Detaining Power would not be justified in refusing it on the grounds 
of its origin. That is an embodiment of the principle of the Red 
Cross movement, that assistance to victims should not only be given 
without distinction, but should also be accepted whatever its source, 
provided that it is disinterested. 

B. Religious activities. - In the Draft Convention the relief 
activities of religious bodies were covered rather by the extensive 
provisions dealing with the religion of the civilian internees ; there 
was provision, in particular, for visits to the internees by the re- 
presentatives of such bodies, visits which are all the more justified 
when their purpose is to bring spiritual comfort, for which direct, 
personal contact is necessary. 

The system adopted by the Diplomatic Conference deals with the 
activities of these organizations in a single Article, which repeats 
their right to visit protected persons, a right of which all bodies 



fulfilling the necessary conditions will now have the advantage, i.e. 
in particular religious organizations and national Red Cross Societies 
in the country of a Detaining Power or in occupied countries. 

Visits by representatives of relief societies to protected persons 
form, of course, an essential part of their charitable activities, and 
will aim at providing the material or spiritual aid required by those 
persons and assisting them in organizing their leisure, a point dealt 
with later. If, however unwittingly, those visits were to touch on 
other aspects of the life of protected persons, they would become to a 
certain extent a check on the application of the Convention. Now 
that is a task which was deliberately entrusted by the Diplomatic 
Conference to the representatives of the Protecting Power or its 
substitutes. The Conference deliberately deleted the mention of 
relief societies which, in the draft of the Third Convention, also 
figured in the Article on supervision1. Would the belligerents still 
tolerate such activities on the part of relief societies and would they 
not, therefore, out of mistrust, hinder them in their other tasks, 
which are much more essential? I t  therefore seems expedient that 
relief societies, if they wish their right to visit protected persons to 
remain worthwhile and effective, should use it with the greatest 
circumspection and prudence. 

C. Assistance to potected persons in organizing their leisure. -
This assistance can be given particularly through the despatch and 
distribution of books, musical instruments and all articles used for 
recreational, educational or artistic purposes. 

The wording of Article 142 shows that the representatives of 
relief societies are called upon to take a still more direct part in this 
matter and to assist the protected persons to organize even their 
recreational activities. In this respect, the present Article may be 
compared with Article 94, which obliges the Detaining Power to 
encourage activities of this kind, while respecting the individual 
freedom of every civilian internee to participate or not 2. The reserva- 
tion was intended to prevent a Detaining Power making propaganda 
among the internees for recreational activities ; the permission, 
henceforth, given to relief societies themselves to inaugurate or 
organize these activities will only reinforce, in the eyes of the civilians 
concerned, the guarantees of impartiality which they represent. 

See Final Record of the Di+lornatic Conference of Geneva of 1949, Vol. 11-B, 
pp. 322-323. 

See above p. 409. 



3. Attittde and obligations of the Detaining Powers 

The paragraph begins with a reservation of the rights of the 
Detaining Powers. A similar reservation is already included in 
Article 30, which says that the facilities to be given to relief societies 
shall be given "within the bounds set by military or security con- 
siderations ". 

While the Convention obliges the Detaining Power to treat the 
relief societies correctly and while it thus gives the most important 
humanitarian right to private societies, even foreign societies, to 
enter its territory-i.e. the territory of a belligerent-it would not be 
reasonable to expect this to be done unless solid guarantees were 
given to the Powers concerned. Even the old Article on relief societies 
placed certain limits on their activities : overriding military necessity, 
the need for their delegates to obtain a permit from the military 
authorities and to observe the routine and police regulations prescribed. 

The new Convention formulates all these restrictions in a more 
general form and one more suited to modem requirements, in the 
opening sentence of paragraph 1 : " Subject to the measures which 
the Detaining Powers may consider essential to ensure their security 
or to meet any other reasonable need ". 

On the other hand, Article 142 omits the condition imposed on 
relief societies by the former Article of being properly established 
according to the law of their country. This condition, quite apart 
from the fact that international organizations sometimes find it difficult 
to fulfil, is, when all is said and done, of no interest to the Detaining 
Power and cannot be allowed to serve as a pretext for a refusal. 

The Detaining Power, therefore, can only base opposition to the 
activities of a relief society on the reservation mentioned above and 
on condition that the reservation is invoked in good faith. In this 
respect, it is probable, in modern conditions, that a belligerent 
detaining protected persons will only grant the right to carry out 
charitable work on their behalf in its territory to organizations whose 
traditions, constitution and quality of work inspire a maximum of 
confidence, above all in the case of societies in other countries, or 
particularly non-allied countries. 

Finally, in addition to the permission granted to the societies 
themselves, the Convention provides, as did the 1929 Convention, 
that delegates may carry out their functions in the territory of the 
Detaining Power or in a country it has occupied only if they have been 
duly accredited to that Power. This means that permission must be 
granted twice, once for the relief society and the second time for 
its delegates. 



Once approval has been given, the Detaining Power must grant 
relief societies and their delegates every facility for carrying out their 
mission. 

Although it is impossible to state in advance what these facilities 
will be, two could be mentioned here : the issue of " laissez-passer " 
and facilities for forwarding to their destination relief supplies for 
distribution to those in need. These supplies, of course, must be 
transported free by the Detaining Power under Article 110 ; there is 
nothing to prevent that Power, however, also making available to 
the delegates of relief societies, means of transport to enable them 
to carry out their distribution schemes in the best possible con-
ditions. 

These facilities will, of course, be granted subject to the reservation 
listed at the beginning of paragraph 1. Although in this respect the 
relationship between the two sentences is not very clearly stated, it 
does, however, follow from the general spirit of the provision. 

In the course of the very first attempts to draft the clauses which 
were to become the Article now under discussion, it was perceived that 
the Powers could not be obliged to accept the idea that any organiza- 
tions which wished to come to the assistance of war victims had a 
legal right, under the Convention, to move about freely in their terri- 
tory. Thus, at  the very beginning, provision was made for the Powers 
to be authorized to restrict the number of societies whose delegates 
would be admitted. A Government may, indeed, feel that it cannot 
repose any trust in a particular national or foreign society or in 
several such societies, or that it would prefer to refuse the offers of 
some of them, either because the offers received are too numerous or 
because it wishes to give a single society the task of collecting at a 
central point and distributing the consignments destined for people 
in its hands. 

However, this possibility is immediately modified by a formal 
condition : " on condition that such limitation shall not hinder the 
supply of effective and adequate relief to all protected persons ". 
The notion of " effective and adequate relief " may, of course, be 
interpreted in various ways. For that reason, a decision that a 
restriction on the number of relief societies would have undesirable 
repercussions on the effectiveness of the assistance needed by those 
concerned should not be left to the Detaining Power. I t  seems, a t  
first glance, that it comes within the competence of the Protecting 
Powers, whose task it is to supervise the application of the Convention, 



and of the institution which has always worked to meet the needs 
of war victims : the International Committee of the Red Cross. 

I t  would often be advisable, of course, for the societies concerned 
to co-ordinate their relief activities and to entrust the practical work 
on the spot to one of their number or to a body specially set up. 
Experience has shown that such a concentration of efforts always 
leads to better co-ordination and greater effectiveness in relief actions. 

The Convention mentions explicitly the various specific tasks of 
the International Committee of the Red Cross, particularly the 
establishment of the Agency (Article 140) and the visiting of protected 
persons wherever they are (Article 143). It was therefore natural, in 
the Article on relief societies, to make special mention of the Inter- 
national Committee, since its activities in this sphere during the 
Second World War, still more than in the First, assumed enormous 
proportions, as the report describing them will show1. 

Such was certainly the idea of the delegation which, in proposing 
to the Conference of Government Experts in 1947, for the text on 
relief societies, the wording now embodied in this Article, suggested 
that in paragraph 3 the special position of the International Committee 
of the Red Cross in this sphere must be recognized and respected at all 
times. During the Diplomatic Conference, two delegations wondered 
whether the provision was necessary. However, to have deleted it 
while explicitly mentioning the other activities of the International 
Committee could possibly have been interpreted as meaning that its 
relief activities were considered of lesser importance. 

That was not the intention of the delegations which expressed the 
doubt ; the majority of the others wished, on the contrary, to under- 
line by this paragraph their belief that restrictions on the activities of 
relief societies could not, in principle, be applied to the International 
Committee of the Red Cross or at  least that the Committee was the 
last body to which they should be applied. It was therefore finally 
decided unanimously to retain this paragraph 2. 

The special position of the International Committee, which is at  
one and the same time a relief society and an information agency, is 
also confirmed by paragraph 3 of Article 30. It arises not only from 

1 See Report of the International Committee of the Red Cross on its activities 
during the Second World War ,  Vol. 111. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-A, 
pp. 300-302. 341-342. 




its neutrality and traditional impartiality, which are the basis for its 
unique position as neutral intermediary for all categories of protected 
persons, but also from the relief activities in behalf of protected 
persons which it has carried out over a very long period. 

It should be pointed out, finally, that the corresponding Article 125 
in the Third Convention contains still another paragraph, which has 
not been repeated here, stipulating that receipts for each consignment 
of relief shall be forwarded to the relief society or organization making 
the shipment. 

While the omission of this paragraph in Article 142 may, in one 
sense, appear regrettable, it must not in any case justify a refusal 
to draw up or to have drawn up for the donors receipts for the 
consignments addressed to protected persons. The giving of receipts 
is, after all, merely a practical detail connected with relief activities ; 
not only are those activities permitted but detailed provision is made 
for .them, especially in regard to civilian internees. Reference may be 
made, in this connection, to the Draft Regulations concerning 
Collective Relief for Civilian Internees l, Article 5 of which authorizes 
internees' committees to complete forms or questionnaires intended 
for the donors and relating to collective relief supplies. Now Article 104 
of the Convention provides explicitly that the Internee Committees 
shall receive all material facilities for the accomplishment of their 
duties, particularly in regard to the receipt of supplies. I t  seems 
clear, therefore, that no difficulty must be put in the way of receipts 
being made out and sent to the donor societies. Generally speaking, 
the right of scrutiny given to the bodies entrusted with the task of 
supervising the application of the Convention will be adequate assur- 
ance to the donors of the safe delivery of their consignments and even 
that assurance will be unnecessary if the relief is distributed with 
the participation of delegates of the donor societies. 

, ARTICLE 143.- SUPERVISION 

Representatives or delegates of the Protecting Powers shall have 
permission to go to all places where protected persons are, particularly 
to places of internment, detention and work. 

They shall have access to all premises occ.u#ied by protected persons 
and shall be able to interview the latter without witnesses, personally or 
through a n  interpreter. 

1 See below, p. 642. 



Such visits m a y  not be firohibited excefit for reasons of imperative 
military necessity, and then only as a n  excefitional and temporary 
measure. Their duration and freq%ency shall not be restricted. 

Such representatives and delegates shall have full liberty to select 
the filaces they wish to visit. T h e  Detaining or Occupying Power, the 
Protecting Power and when occasion arises the Power of origin of the 
fiersons to be visited, m a y  *agree that compatriots of the internees shall 
be flermitted to participate in the visits. 

T h e  delegates of the International Committee of the Red Cross shall 
also enjoy the above prerogatives. T h e  appointment of such delegates 
shall be submitted to the approval o f  the Power governifig the territories 
where they will carry out their duties. 

The Diplomatic Conference of 1929 was the first to recognize that 
the co-operation of the Protecting Powers helped to guarantee the 
application of the provisions of the Conventions. Article 26 of the 
1929 Convention relative to the Treatment of Prisoners of War 
embodies this principle, together with clauses to ensure its practical 
application : collaboration between the Protecting Powers was to be 
ensured through their representatives and recognized delegates, who 
were to have access to all premises occupied by prisoners and might 
hold conversation with them without witnesses. 

These provisions proved so useful during the Second World War 
and fulfilled so obvious a need that they were accepted without dis- 
cussion of substance by the Diplomatic Conference of 1949, which 
strengthened and extended them. Their incorporation in the four 
Conventions, accepted unanimously by the Conference, made it 
necessary, however, to modify their form. The statement of the 
principle itself (" The present Convention shall be applied with the 
co-operation and under the scrutiny of the Protecting Powers ") 
was placed among the provisions common to all four Conventions 
because of its altogether general character. I t  is contained in 
Article 8/8/8/9l. On the other hand, the clauses of application-i.e. 
the statement of the best methods of carrying out supervision-could 
not be common to the four Conventions. Since these methods consist 
mainly of visits to prisoners of war and protected persons and the 
inspection of their places of detention and internment, they could 
only be included in the Conventions which govern the conditions 
of detention and internment, i.e. the Third and Fourth Conventions. 

See the commentary on Article 9. 



They were quite naturally placed, therefore, in the chapters con-
cerning execution of the Conventions and are the subject of Article 143 
of the Fourth Convention and Article 126 of the Third. 

Their separation from the statement of principle is, however, 
purely formal and the causal links between them remain. Article 143 
therefore should be read in conjunction with Article 9, of which it is 
the logical extension. 

I t  should, however, be emphasized here that visits to protected 
persons are not the only method of supervising in practice the 
application of the principle mentioned in Article 9. Of course, the 
inspection of places of detention and internment and interviews 
with protected persons are the best means available to the Protecting 
Powers for really effective supervision, but it would be illogical to 
restrict to those activities alone the obligation laid on those Powers 
to assist in the application of the Convention and subject it to scrutiny, 
as- must be done everywhere where it is applicable. Thus, the Pro- 
tecting Power in carrying out each of its tasks under the,Convention 
will, in so far as it is itself a party to the Convention, be under the 
additional obligation of exercising a degree of supervision based not 
on the mandate it has received from the Power of origin, but on a 
higher mandate given to Protecting Powers in general by the whole 
of the States party to the Convention. Furthermore, a number of 
provisions in the Convention provide explicitly for supervision by 
the Protecting Power, and the reader is referred to the commentary 
on those provisions l. 

Nevertheless, in the case of civilian internees and detainees, 
the Convention will find application mainly in places of internment 
and detention. I t  is therefore essentially by visits to those places 
that the Protecting Power will be able to fulfil its general task most 
effectively. I t  is for that reason that Article 143 has received the 
title " Supervision ", although, it should be emphasized, the actual 
principle of supervision by the Protecting Power of the application 
of the Convention must be sought in Article 9 2. 

Article 143 also contains a new feature, important for giving 
effect to that principle, which it extends and strengthens. The 
International Committee of the Red Cross will now take part in the 

1 Particularly Article 23 (supervision of medical supplies, food and clothing 
for the civilian population), Article 55 (supervision of food and medical supplies 
for the population in occupied countries), Articles 61 and 109 (supervision of 
the distribution of relief consignments in occupied countries and to civilian 
internees), and Article 71 (penal procedure). 

I t  should be recalled that the titles in the margin, used in this commentary 
as titles for the Articles, have no legal force. They were not adopted by the 
Conference but drafted afterwards by the secretariat. 



system of supervision and the presence and activities of its delegates 
side by side with those of the Protecting Power is hereby sanctioned. 

I t  should be emphasized here that the International Committee 
of the Red Cross does not, in fact, exercise and has never exercised 
real supervision in the legal sense of the term. The humanitarian 
purposes for which it exists have led it to make every effort to ensure 
that the victims of war are treated humanely and without unnecessary 
harshness. Acting in the first place on a purely empirical basis, it 
later successfully urged the drafting of legal rules binding on States 
in this matter. These rules, contained in the Geneva Conventions, 
represent general standards of humane conduct. However, the way 
in which individuals are in fact treated is of even greater interest 
to the Committee than the strict application of rules of law. For 
that reason its activities in behalf of the victims of war go in some 
ways far beyond the actual supervision of the application of the Con- 
ventions which apply to them. Those activities, which can be termed 
" factual supervision ", are carried out on the Committee's own 
initiative and in the name of the inalienable rights of the human 
individual. 

The 1929 Convention relative to the Treatment of Prisoners of 
War, in assigning duties to the Protecting Powers, also sanctioned 
the by then traditional right of the International Committee to take 
the initiative. This enabled the Committee from 1939 onwards to 
renew and extend the factual supervision it had carried out so 
successfully during the First World War. I t  did not take the place 
of supervision by the Protecting Powers but merely supplemented 
it, and it led to numerous improvements being made in the con-
ditions of prisoners of war and civilian internees during the Second 
World War. I t  is almost beyond doubt that the 1929 Convention 
would not have been applied as it was and that many infringements 
of it would have occurred if the Protecting Powers had not con-
scientiously visited the camps from the very beginning and if the 
International Committee had not once more sent delegates to almost 
all the belligerents. 

This factual supervision was not given full legal sanction by the 
Diplomatic Conference and no request had been made for such 
sanction. The International Committee, a private body with strictly 
humanitarian ends, will doubtless not always be suitable or even 
equipped for exercising in every case complete supervision of the 
application of the Conventions. Such supervision would go beyond 
its competence and the tasks assigned to it by the Conventions them- 
selves. The Committee might jeopardize its reputation for independ- 
ence and neutrality by carrying out tasks which are in fact of a some- 



what political nature and thus fall within the purview of the Pro- 
tecting Power. On the other hand, factual supervision is implied 
in Article 9/9/9/10 common to the four Conventions, concerning the 
International Committee's right of initiative, an Article which 
reproduces Article 88 of the 1929 Prisoners of War Convention. 
Finally, it is almost explicitly recognized in the last paragraph of 
Article 143 : " The delegates of the International Committee of the 
Red Cross shall also enjoy the above prerogatives ". Stated in this 
form, at  once more flexible and less official, supervision is left to the 
Committee's initiative and may be carried out freely according to 
circumstances and the conditions ruling at the time. 

As has been said, Article 143 lays down the principal method 
of exercising the supervision mentioned in Article 9 : visits to camps 
and all places where protected persons are held. These visits call 
for a few general comments. 

-The inspection of places where prisoners of war are detained, 
at the same time as the distribution of relief, is one of the activities 
which the International Committee of the Red Cross has undertaken 
from the very beginning of its existence. I t  was as long ago as 1864, 
during the Prusso-Danish war, that the first delegates of the Com- 
mittee made their first visits to camps. Subsequently, such visits 
became one of the essential tasks that the Committee carried out 
during each conflict and which, until the First World War, it was 
often alone in performing. These activities were given legal sanction 
in the Hague Regulations of 1899 wkich authorize relief societies 
to visit the places of internment of prisoners. It was during the 
First World War that the representatives of the Protecting Powers, 
given a mandate to that effect by the Powers of origin of the pri- 
soners, were also authorized to inspect camps and that authorization 
was confirmed by Article 86 of the 1929 Convention. Article 88 
of the same Convention confirmed the right of the International 
Committee tc continue without hindrance the humanitarian work 
it might perform for the protection of prisoners of war. The camps 
of civilian internees 1, who were given the benefit by analogy of the 
Convention relative to the Treatment of Prisoners of War, were 
also visited in most cases, both by the Protecting Powers and by the 
International Committee. 

Carried out in parallel and often by very similar methods, these 
visits, far from duplicating each other, were complementary. In the 
use made of the findings, however, appreciable differences very 

I.e., persons who happened to be on enemy territory when hostilities 
broke out and who were interned because of their nationality alone. 
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often appeared. The Protecting Powers acted under a mandate 
given by the Powers of origin and the reports which their delegates 
drew up after their visits to a camp were communicated only to those 
Powers. I t  was for the Powers of origin, on reading the reports, 
to ask the Protecting Power to request the enemy to cease any 
malpractice which had been discovered. Supervision by the Protect- 
ing Powers was exercised only on behalf of the Powers which had 
appointed them its agents. The position of the International Com- 
mittee was different. Its camp visits applied to all the occupants 
without regard to nationality, solely on the basis of the fact that 
they were prisoners or internees. The Committee carried out these 
inspections, not on behalf of a particular Power, but in the name 
of humanity and with a view to putting a stop, as far as possible, 
to any abuses reported by its delegates. Thus the reports made 
by the delegates after each of their visits were immediately trans- 
mitted to the Power responsible for the place of detention visited, 
with comments drawing attention to shortcomings noted and urging 
remedial action. Moreover, the International Committee was the 
only institution able to visit in the same way and at the same time 
prisoner-of-war and internee camps in almost all the belligerent 
countries1, while often a Protecting Power visited the prisoners and 
internees of only one nationality and in one country. The Committee 
thus obtained very complete and precise information which enabled 
it to compare the situation of those detained in the various camps 
and to bring forward supporting evidence in favour of claims for 
reciprocal treatment. 

Under Articles 9 and 143 of the Fourth Convention, the special 
position of the International Committee will be shared henceforth, 
in part, by the Protecting Powers, since in future they will carry 
out supervision not only on behalf of the country for which they are 
acting, but on behalf of all the States parties to the Convention. 
They will therefore be able henceforth to make direct to the Detaining 
Powers any criticism they consider called for; they will intervene 
on their own initiative, thus assuming an active instead of a passive 
rhle. 

The part played by the International Committee remains 
unchanged and is merely confirmed by these provisions. The Com- 
mittee, however, will retain the advantage over the Protecting 
Powers of being able to go to some degree automatically into all 
camps and places of detention, whatever the nationality of the 

During the Second World War, the delegates of the International Com- 
mittee paid more than 11,000 visits to prisoner-of-war and civilian internee 
camps. 



inmates and in the national or occupied territories of all the belli- 
gerents. , 

To close this study, it should be said that Article 143 is one of 
the series of provisions in the Convention-and one of the most 
important-whose application in occupied territory is linked to the 
duration of occupation as provided for in paragraph 3 of Article 6. 
In general, and in accordance with paragraph 4 of Article 6, Article 143 
will remain in force after the end of a conflict, so long as there remain 
protected persons who have not been released or repatriated. The 
Protecting Powers and the International Committee of the Red Cross 
will therefore continue to visit them and to supervise the application 
of those provisions of the Conventions which concern them. Thus 
their activities and their responsibilities may continue in certain 
circumstances long after the end of a conflict. 

The Article begins with a general rule : all places without excep- 
tion where protected persons are shall be open to inspection. 

The rule repeats exactly the opening paragraph of the correspond- 
ing Article 126 of the Third Convention. Both Articles are based 
on the second paragraph of Article 86 of the 1929 Convention relative 
to the Treatment of Prisoners of War, from which they differ in only 
one particular, the fact that some examples are given of the places 
to be inspected. 

The inspectors will be representatives or delegates of the Protecting 
Powers and also, under the terms of the last paragraph, of the 
International Committee of the Red Cross. The fact that the whole 
Article speaks of Protecting Powers and only at  the end mentions 
that the International Committee's delegates will enjoy the same 
prerogatives does not give the representatives of the Protecting Power 
any priority. All are placed on the same footing. 

The distinction made here between representatives and delegates 
of the Protecting Powers is explained in Article 9. The representatives 
will be members of the diplomatic or consular staff of those Powers 
serving in the country at  the commencement of hostilities or sent 
there later. They will need, in order to carry out the tasks entrusted 
to them by their Government in fulfilment of its protective mission, 
no approval other than that given to them when they enter upon 
their diplomatic or consular duties in the country. The delegates 
will be persons recruited by the Protecting Power sometimes in the 
country itself, outside the diplomatic corps and among its own 
nationals or even nationals of another neutral country. Those 
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delegates, as stated in Article 9, will be subject to the approval 
of the Power with which they are to carry out their duties, as will 
the delegates of the International Committee of the Red Cross. 

The persons who are to inspect places of internment and other 
places must be carefully selected. The task is not easy ; it requires 
wide general knowledge, experience, tact and a great deal of dis- 
cretion. Among the essential items of knowledge, naturally, will be 
a knowledge of the Convention whose application is to be supervised 
and of the laws, decrees, etc., issued by the Detaining Power and 
applicable to the protected persons. Generally speaking, the choice 
will readily fall on a doctor, because of his special knowledge and 
since a doctor alone, in very many cases, is capable of discerning 
deficiencies not obvious to the layman. At the very least, a doctor 
will be attached to a delegation, if it consists of several inspectors, 
or will make his visits of inspection alternately with another repre- 
sentative. Furthermore, these inspectors will need to have a good 
knowledge of the language of the detaining country, and above all 
the language of the protected persons they will visit. Of course, 
the next paragraph allows for recourse to an interpreter; but this 
is a step which should only be taken in exceptional cases, since it 
is only by expressing direct in their own language and without 
witnesses what they wish to say that protected persons will be able ' 
to make their needs known clearly and freely. 

I t  is not to be expected that camp inspectors should have con- 
stantly in their minds a complete list of the many obligations laid 
on the Detaining Power with regard to protected persons. A method 
is therefore recommended to which several Protecting Powers and 
the International Committee of the Red Cross resorted during the 
Second World War, i.e. the drafting of a handbook for their delegates. 
This document listed the various tasks of a delegate, informed him 
of his rights and duties and, in a chapter devoted to camp visits, 
gave a complete list in a rational order of the various items which 
must be looked into and the questions to which a reply must be 
given1. A specimen report on a camp visit was attached. These 
handbooks were of great service and enabled delegates to make 
thorough and complete inspections in the shortest possible time. 

The words " shall have permission " indicate that the inspectors 
must request permission to visit the place of detention or internment 
they have chosen, and that their request must be granted. Only 
imperative military necessity would allow of such permission being 

A list of this description is to be found in the Report of the International 
Committee of the Red Cross on its activities during the Second World War ,  Vol. I ,  
pp. 233-238. 



postponed (but never refused) as will be seen in connection with 
paragraph 3. 

The Detaining Powers are therefore obliged to grant permission. 
They are also obliged to facilitate to the greatest possible extent 
the inspection of places of internment or detention under the terms 
of paragraph 2 of Article 9. If need be, they will arrange for the 
transport of delegates, give them the necessary visas and passes, 
furnish guides, an escort, interpreters, etc. 

No restriction is imposed in regard to places open to inspection. 
The agents of the Protecting Powers and of the International Com- 
mittee must be able to reach all protected persons, whether in groups 
or as isolated individuals, in the territory of the Detaining Power 
or in occupied territory. 

As has been said, this provision differs from the 1929 text in 
that it mentions three types of place open to inspection : places of 
internment, detention and work. This list, of course, does not add 
anything new to the rule formulated at the beginning of the paragraph 
and its presence here is not essential. I t  is, however, useful since it 
mentions expressly the three types of place in which the Convention 
will find its widest application, and where, as a result, wider super- 
vision must be exercised. Furthermore, it is intended to prevent 
the Detaining Power restricting visits to the main camps only. In 
this respect, the places of internment-i.e. in fact the civilian internee 
camps, which are the subject of 63 Articles of Section IV of Part 111-
are of particular importance. 

Places of detention will include places where civilian internees 
are undergoing punishment and places where protected persons are 
detained who have not been interned. For this category the Articles 
whose application must be supervised will be mainly Article 37, in 
the case of aliens in the territory of a Party to the conflict, and Arti- 
cles 64 to 77 in the case of protected persons in occupied territory. 

Places of work will mean in most cases labour detachments from 
civilian internee camps, the operation and inspection of which are 
dealt with in Article 96. They may, however, also be the places of 
work of persons who are not interned, regulated by Article 40, in the 
case of aliens in a territory of a Party to the conflict and Articles 51 
and 52 in the case of persons in occupied territory, whose application 
will have to be supervised. 

Of course, the three types of place mentioned are only examples 
given because of their importance for the supervision of the application 
of the Convention; that is confirmed by the word " particularly " which 
precedes them. They do not constitute a restrictive list. Incidentally, 
Article 126, the corresponding provision of the Third Convention, 



quotes a fourth example of places particularly subject to super-
vision : the places of departure, passage and arrival of prisoners who 
are being transferred. The clause was introduced into the Third 
Convention at the request of the International Committee of the Red 
Cross, which had noted how often transfers of prisoners were carried 
out in unsatisfactory conditions ;but it was not considered necessary 
to repeat it here in respect of the transfer of civilian internees, doubt- 
less for reasons of simplification. Of course, this omission does not 
mean that there should be no supervision of transfers of internees 
or that it should be any less strict. 

PARAGRAPH2. - ACCESSTO PREMISES. INTERVIEWS 
WITHOUT WITNESSES 

Like the previous paragraph, this one has its origin in Article 86 
of the 1929 Convention relative to the Treatment of Prisoners of War, 
reproduced in the Third Convention of 1949. I t  contains no changes. 

In all places where there are protected persons, all the premises 
which they use either permanently or temporarily will be visited : 
dormitories, canteens, sanitary installations, infirmaries, etc. The 
same will apply to premises not used directly by the protected persons 
but devoted to their needs, such as warehouses and other storage 
places. Indeed, the delegates have the right to check on the food 
supply of interned and detained civilians and particularly the distribu- 
tion of relief sent to them under the authority of paragraph 3 of 
Article 109. 

In the case of occupied countlies this authorization is of a very 
general character and supervision will extend to the supply of food- 
stuffs and clothng for the whole population of such countries, by 
virtue of the last paragraph of Article 55. The commentary on that 
Article emphasized the importance of such supervision and the wide 
proportions it may assume. Ther ise no need to repeat the comments 
here. 

Interviews without witnesses with prisoners of war were authorized 
for the first time by the 1929 Convention (Article 86) but in the form 
of a recommendation and " as a general rule " only. The restriction 
was abolished in 1949. The importance of such interviews for obtaining 
a knowledge of actual conditions needs no emphasis. It is a striking 
fact that during the First World War it was in the very countries 
where the application of the Convention left most to be desired that 
most obstacles were put in the way of interviews without witnesses 
with prisoners of war and civilian internees. In the very first revised 
drafts this provision was therefore given the character of an absolute 



right conferred on the agents of the Protecting Powers and the Inter- 
national Committee, and the Diplomatic Conference accepted it in 
its new form without any discussion in the case of both the Third and 
the Fourth Conventions. Henceforth, therefore, the authorities 
responsible for protected persons are obliged to allow inspecting 
delegates or representatives to interview any internee or detained 
person without witnesses and for the necessary length of time. The 
provision is addressed particularly to camp commandants, prison 
governors and certain military authorities in occupied countries who, 
in the past and often on their own initiative, have shown the greatest 
opposition to such interviews. 

I t  has already been stated how desirable it is that delegates should 
know the language of the protected persons they are visiting ;recourse 
to interpreters, although authorized here, must therefore be avoided 
as much as possible. If it cannot be avoided, the Detaining Power 
must, on request, supply the delegates with the necessary interpreters. 
This service is, indeed, one of the facilities the Detaining Power 
is bound to give to delegates under paragraph 2 of Article 9. I t  would 
be preferable, however, for the interpreters themselves to form part 
of the staff of the Protecting Power or of the International Committee 
of the Red Cross in order to avoid any suspicion of tendentious inter- 
preting. I t  will also be possible to choose them from among the 
protected persons themselves. 

First sentence. - Reasons of military necessity 

This reservation, which did not form part of the corresponding 
text of 1929, was introduced in the drafts of the Third and Fourth 
Conventions by the International Committee of the Red Cross itself. 
The Committee considered, indeed, that it was impossible to increase 
the number and activities of the delegates of the Protecting Powers 
and the International Committee and to extend the scope of their 
work and their powers without giving the Detaining Powers the 
countervailing permission to restrict such activities temporarily if 
military necessity demanded it. Otherwise, those Powers would have 
been put in a position where, compelled as they sometimes would be 
to forbid or postpone such camp visits mainly in the areas near to 
the fighting lines and in occupied territories, they were faced with 
the alternative of violating the Conventions or harming their own 
interests. Here as elsewhere, if they are to be applicable, humanitarian 
principles must take into account actual facts. This clause was 
accepted without discussion by the 1949 Diplomatic Conference. It 
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even strengthened it-but only after long controversy-by adding 
to the rule which states the general principle of supervision in the four 
Conventions (Article 8181819) a provision forbidding the delegates of 
Protecting Powers to exceed their terms of reference and instructing 
them to take into account the imperative security needs of the 
Detaining Power l. Furthermore, it included in those Articles, in 
the First and Second Conventions (which do not provide for camp 
visits), a clause identical with the one under discussion. 

If they are to justify the prohibition of visits, military necessities 
must be imperative. Whether they are or not is a matter for the 
Detaining Power alone to decide anc' the right of supervision of the 

. Protecting Powers is restricted by this exercise of sovereignty. How-
ever, such a decision must not be lightly taken, since the provision 
insists that the necessity must be obviously imperative, because the 
prohibition of visits based on it must be an exceptional measure. 

Furthermore, the prohibition will be temporary. The Protecting 
Powers and the International Committee will have the right to bring 
the temporary nature of the prohibition to the notice of the Detaining 
Power and, after a certain length of time, to request it to raise all 
restrictions. Moreover, the Protecting Power will be able to carry out 
supervision " a posteriori ", by checking afterwards whether the 
prohibition of visits has been used by the Detaining Power to violate 
the Convention or if, on the contrary, the temporary prohibition has not 
been prejudicial to the protected persons. In any case, it is not in the 
interests of the Detaining Power to misuse this reservation, because 
it would very soon be suspected of deliberately wishing to violate the 
Convention by taking advantage of the absence of qualified witnesses. 

Second sentence. - N o  restriction on  visits 

Once authorized in principle, visits to places where protected 
persons are must not be subjected to any hindrance. The frequency 
of visits, it is worth noting, is left to the discretion of the visitors. 
In  general, experience shows that in regard to internment camps, 
two or three visits per year are a minimum ; they must be more 
frequent if conditions have not been satisfactory, so that a closer 
check is needed. The same will apply to the duration of the visits 
which will depend on the circumstances ruling at the time. 

The corresponding provision of 1929 and the first revised drafts 
stipulated in addition that the civilian or military authorities of the 
places of internment must be informed of visits. The International 

See commentary on Article 9. 



Committee of the Red Cross and with it the Diplomatic Conference 
did not accept this clause. The Committee had noted that conditions 
in camps were sometimes changed when visits were announced. 

First sentence. - Selection of places to be visited 

This sentence is directly connected with the last sentence of the 
previous paragraph and like it emphasizes the discretion left to 
inspecting representatives and delegates in the arrangement and 
carrying out of their visits. The choice of places to be visited is left 
entirely to the judgment of the Protecting Powers and the Inter- 
national Committee of the Red Cross. I t  will depend on many cir- 
cumstances : assessment of the conditions prevailing in the places 
concerned, complaints received concerning them, special requests 
from,the country of origin, the date of the previous inspection, geo- 
graphical conditions, etc. Visits may also take place at the request of 
one or more protected persons. 

Second sentence. - Visi ts  by compatriots 

Article 86 of the 1929 Convention already provided that persons 
of the same nationality as the prisoners of war might be allowed to 
take part in visits to the camps. During the Second World War, this 
possibility was ra~ely utilized, mainly for security reasons. In view 
of its obvious humanitarian character, however, the provision was 
nevertheless repeated in the Third Convention of 1949 (Article 126), 
and repeated here. 

Article 116 authorizes civilian internees to receive visitors, espe- 
cially near relatives. This will apply mainly to members of the inter- 
nee's family who resided with him in the country where he is detained 
or in occupied countries. Article 142 also authorizes representatives 
of religious organizations and relief societies to visit protected persons. 

If, therefore, Article 143 were to be taken as applying only to the 
relatives of civilian internees and the representatives of relief societies, 
it would admittedly duplicate the two Articles mentioned above. 
In fact, while some duplication does occur, the provision nevertheless 
covers a wider field. The term "compatriot " used here includes both 
relatives and delegates of the national relief societies ; it applies to 
everybody of the nationality of the internee with a particular interest, 
recognized by the Powers concerned, in visiting him or whom he 
himself might have a particular interest in meeting. Furthermore, 
the Protecting Powers themselves or the International Committee 



of the Red Cross may consider it expedient to have their delegates 
accompanied by a compatriot of the persons visited, either for humani- 
tarian motives, to bring a " breath of home " to the detained, or to 
allay certain fears or to carry out some supervision. 

Moreover, the provision enables the Detaining Powers, which might 
hesitate to agree to certain relatives or the delegates of certain societies 
being allowed to go freely and alone into the camp, under Articles 116 
and 142, to meet their obligations under the Convention nevertheless 
by asking that the visits should be made as part of the inspections by 
the Protecting Powers or the International Committee ; this would 
give the necessary safeguards. 

The visits provided for here must be the subject of a preliminary 
agreement between those concerned, i.e. the Protecting Powers or 
the International Committee of the Red Cross on the one hand, and 
the Detaining or Occupying Power on the other. Furthermore, the 
agreement of the country of origin of the internees, a country of 
which the visitors will be nationals, must often be requested. That 
Power, indeed, may legitimately wish its citizens not to go into 
enemy territory without its authorization. 

Mention was made in the General Comments1 of the scope and 
importance of this provision which is also contained in the Third 
Convention and which gives express sanction for one of the main 
traditional activities of the International Committee of the Red 
Cross, i.e. visits to camps of prisoners of war and civilian internees. 
The International Committee's delegates had not been able to carry 
out those activities before except under special agreements concluded 
in advance with each of the Powers concerned. Now, however, they 
become to some degree automatic and cannot any longer be considered 
as being merely one of the " services " which the International Com- 
mittee offered the Parties in conflict-which i t  may continue to 
offer under Article 3-and which they were entirely free to reject. 

The representatives and delegates of the Protecting Powers and 
those of the International Committee are henceforth placed on a 
completely equal footing. Their rights and their duties are the same 
if allowance is made for their different spheres of action. This applies 
not only to camp visits proper but to visits to all places of every kind 
where protected persons may be found, and to interviews held with 
them without witnesses. 

See above p. 567. 



This task, entrusted to the Committee under the Convention, must 
not, of course, be taken to justify any restriction on the other activities 
it intends to develop on behalf of protected persons. Article 10 is 
definite on this matter. The Committee remains free to take any 
humanitarian initiative it may consider necessary in regard to camp 
visits or outside camps, whereas the Protecting Powers, even while 
supervising the application of the Convention, will always be restricted 
by the provisions of the Convention themselves and, in a general way, 
by the contract they will have concluded with the mandator Power. 

The approval which must be given for the appointment of delegates 
of the International Committee, and which the Committee has in any 
case always asked for, places them in the same position as the dele- 
gates of the Protecting Powers. I t  is normal that the Party to the 
conflict which is going to welcome them in its own territory or in 
territory occupied by it, should receive certain guarantees in this 
connection, guarantees which it also requests from the delegates of 
relief societies authorized by Article 142 to enter its territory. 

This approval will be asked for once only for every delegate. I t  
will not therefore have to be obtained anew for every single journey. 

ARTICLE 144. - DISSEMINATION OF THE CONVENTION 

T h e  High Contracting Parties undertake, in time of peace as in t ime 
of war, to disseminate the text of the present Convention as widely as 
possible in their respective countries, and,  in particular, to include the 
study thereof in their programmes of military and, if possible, civil 
instruction, so that the principles thereof m a y  become known to the entire 
population. 

A n y  civilian, military, police or other authorities, who in time of 
war assume responsibilities in res+ect oj protected persons, mwst fiossess 
the text of the Convention and be specially instructed as to i ts  provisions. 

In signing the first Article of the Convention, the Powers undertook 
to respect and ensure respect for it in all circumstances. Now if 
legal provisions are to be properly applied a thorough knowledge of 
them is necessary. I t  was important, therefore, that the Contracting 
Parties should undertake to disseminate the text of the Convention 
as widely as possible in their respective countries. That is the aim 

Article common to the four Conventions. See First Convention, Article 
47 ; Second Convention, Article 48 ;Third Convention, Article 127. 



of this Article, which is worded in almost identical terms in all four 
Conventions. 

The duty incumbent upon States by virtue of Article 144 is general 
and absolute in character. I t  must be carried out in peacetime and 
wartime alike. I t  is made clear by the mention of measures on which 
the Convention puts particular emphasis : military and civil 
instruction. 

In the first place, the Convention must be known by those who 
will have to apply it, who may have to render an account of their 
shortcomings before the courts and who, in some cases, are likely 
to become beneficiaries. The study of the Conventions must therefore 
be included in the syllabuses of military instruction, the teaching 
being adapted to the rank of those addressed. Article 144 mentions 
explicitly categories of persons for whom it is particularly necessary 
to receive instruction : any civilian, military, police or other 
authorities who in time of war assume responsibilities in respect of 
protected persons, must have a thorough knowledge of the Conventions. 

In case of mobilization, the essential points must be gone through 
again so that they are fresh in the minds of those concerned l. 

The Convention must also be widely disseminated among the 
population so that its principles are known to all those who may 
benefit from it. I t  is possible to go even further and to say that men 
must be trained from childhood in the great principles of humanity 
and civilization, so that those principles take deep root in their 
conscience. 

Provision has therefore been made for the inclusion of the study 
of the Convention in syllabuses of civil instruction. 

This requirement is preceded, however, by the words " if possible ". 
I t  is not that the 1949 Diplomatic Conference thought it any the 
less imperative to instruct civilians than to teach the military. The 
only reason for the addition is that in certain countries with a federal 
structure public education is the responsibility of the provinces and 
not the central authorities. Some delegations, therefore, having a 
scrupulous regard for constitutional niceties which may be thought 
unfounded, considered that they must deal tenderly with provincial 
Liberties 2. 

Finally, the whole population should have a real knowledge of the 
Convention and themselves be inspired with the sentiments which 

1 In 1951, the International Committee of the Red Cross issued for the use 
of military personnel and the public a summary of the Conventions of Geneva 
of 1949, in the shape of a booklet in French, English and Spanish. 

See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, 
pp. 70 and 112. 



inspire it. No effort should be neglected to achieve this supremely 
important aim. The governments, which can easily make the practical 
efforts required will be anxious, no doubt, to fulfil this duty. 

A wide dissemination of the Geneva Conventions means not only 
that it would be easier to apply them in wartime but also that the 
principles of humanity will be disseminated and thus contribute 
towards the development of a pacific spirit among the peoples. 

I t  is here that the Red Cross as a whole and each of its national 
and international components have an important part to play in 
helping the public authorities to ensure ever wider dissemination 
among the peoples of the principles it has championed since 1863 
and whose sacred character it has persuaded the governments of the 
whole world to recognize. The Red Cross has a tremendous r6le to 
play in this dissemination. 

The provisions of the second paragraph echo Article 99 among 
others, which states that the officer in charge of a place of internment 
must have in his possession a copy of the Convention and that the 
text of the Convention must be posted inside the place of internment. 
Every place of any size should be given a text of the Convention, 
which may be of great importance if the territory is occupied. 

ARTICLE 145. - TRANSLATIONS : RULES OF APPLICATION ' 

T h e  High Contracting Parties shall communicate to one another 
through the Swiss Federal Council and, during hostilities, through the 
Protecting Powers, the ogicial translations of the present Convention, 
as well as the laws and regulations which they m a y  adopt to ensure the 
application thereof. 

The " official translations " of the Convention are those drawn 
up by the executive authorities in a country under the terms of their 
own law. Countries with more than one national language may, 
therefore, communicate several translations. The versions in French, 
English, Spanish and Russian should be excluded; however, since the 
two first are the authentic texts of the Convention, while the last two 
have been officially made by the Swiss Federal Council under the 
terms of Article 150. At the moment this commentary was published, 
translations made by governments have added to these four texts 
official versions in Arabic, Czech, Danish, Dutch, Finnish, German, 

~ r t i c l ecommon to the four Conventions. See First Convention, Article 
48 ; Second Convention, Article 49 ; Third Convention, Article 128. 



Hebrew, Hungarian, Indonesian, Italian, Japanese, Norwegian, 
Persian, Polish, Serbo-Croat, Swedish and Thai. 

The widest possible interpretation should be given to the expres- 
sion " laws and regulations " which are also to be communicated. 
This means all legal documents issued by the executive and the legis- 
lative authorities connected in any way with the application of the 
Convention. Thus, States will have to communicate to one another 
laws passed in application of Articles of the Convention ; they will 
also be obliged, however, to communicate laws and regulations they 
may adopt which are not obligatory under the Convention. Several 
provisions in the Convention call in various cases for adaptations or 
additions to national laws. Penal sanctions, regulations for intern- 
ment, the establishnient of safety zones, the protection of civilian 
hospitals, the use of the red cross emblem and the identification of 
young children, all call for legislative action on which the application 
of the Convention can be based. I t  is important that the parties to 
the Convention should be informed of them and the most expeditious 
procedure for this purpose is to use as intermediary the Swiss Federal 
Council, which is the depositary of the Geneva Conventions. 

PENAL SANCTIONS 

(ARTICLES146 TO 148) 

1 .  Historical survey 

The Geneva Conventions form part of what are generally called 
the laws and customs of war, violations of which are commonly called 
" war crimes ". 

The punishment of infringements of the laws and customs of 
war is not completely new. During the ~ ~ 1 1 1 t h  and x ~ x t h  centuries 
some examples can be found of sentences punishing such infringements, 
but they were rare and did not form a body of precedent. The codi- 
fication of the laws of war, which began in Geneva in 1864 and was 
continued in The Hague in 1899 and 1907, did not lead to the drawing 
up of international regulations on the punishment of war crimes. 

Of course, the Fourth Hague Convention of 1907 concerning the 
Laws and Customs of War on Land stipulated, in Article 3, that a 
belligerent Party which violated the provisions of the Regulations 
annexed to that Convention would, if the case demanded, be liable 
to pay compensation and would be responsible for all acts committed 
by persons forming part of its armed forces. The liability of the 



belligerent State was, however, purely pecuniary. The various States 
were left entirely free to punish or not acts committed by their own 
troops against the enemy or by enemy troops in violation of the 
laws and customs of war. In  other words, punishment depended 
solely on the existence or absence of national legislation for the 
punishment of the acts committed. 

At the end of the First World War, however, the system hardly 
seemed satisfactory and the Versailles Treaty embodied provisions 
for the punishment of nationals of the vanquished countries who had 
committed against the Allied troops acts contrary to the laws and 
customs of war. The result of this provision in the Versailles Treaty 
and the Leipzig judgments arising from it are well known. 

I t  was mainly during the Second World Wall and the years which 
followed it that the problem of punishing war criminals arose. The 
very numerous violations of the laws of war committed during the 
war had made the question an urgent one, which engaged the attention 
of public opinion and the authorities in the various countries. 

The absence of any international regulation of this matter and the 
small number of national laws concerned with it led most States to 
pass special legislation to punish the war crimes committed by the 
enemy against their people and troops. Although in most cases 
public opinion considered it normal and fair to punish those who 
were condemned on the basis of these laws, there remained a certain 
feeling of uncertainty as to whether the verdicts given were lawful 
or not. Furthermore, the various penal systems are not based on the 
same principles. In the Anglo-Saxon countries in general, it seems 
that the existence of a rule of international law, whether in writing 
or merely customary, even if it does not include mention of penalties, 
enables the courts of the country to condemn those who have violated 
that rule, whereas in other countries, particularly on the Continent, 
penal law, if it is to be applicable, must include not only formal 
regulations but also provisions determining the nature and seriousness 
of the punishment. In these countries, the saying nulla poena sine lege 
remains fully valid. 

Whatever the opinion held on the punishments inflicted after the 
Second World War, it would have been more satisfactory to be able 
to rely on already existing rules without having been obliged to have 
recourse to special measures. 

2. The  1949 Convention and the $reparatory work 

The events of the Second World War led the International Com- 
mittee of the Red Cross to the conclusion that any international 



convention dealing with laws and customs of war must necessarily 
include a chapter concerned with the punishment of violations of the 
Convention. Its opinion on that point was confirmed by the numerous 
requests for intervention it received on behalf of prisoners accused of 
war crimes who, as stated above, were tried under special legislation, 
since no laws for the punishment of war crimes had been drawn up 
in the ordinary way before the opening of hostilities. Moreover, the 
International Committee could not remain deaf to the arguments of 
those who claimed that complete and faithful application of the 
Conventions could only be founded on the infliction of effective 
punishment on those violating them. 

The International Committee therefore, although it naturally 
had a dislike of suggesting measures of punishment, drew the attention 
of the conferences of experts held in Geneva in 1946 and 1947 to this 
important problem. The conferences recommended that the Com- 
mittee should pursue its studies even more thoroughly. 

In 1948, the International Committee presented to the XVIIth 
International Red Cross Conference the following draft Article 
(Article 40 of the First Convention) : 

The Contracting Parties shall be under the obligation to search 
for persons charged with breaches of the present Convention, whatever 
their nationality. They shall further, in accordance with their national 
legislation or with the Conventions for the repression of acts considered 
as war crimes, refer them for trial to their own courts, or hand them 
over for judgment to another Contracting Party. 

That Article, therefore, provided that certain violations of the 
Convention would be considered as war crimes and defined the manner 
in which the guilty would be punished. The formula adopted was 
based on the principle aut dedere aut # m i r e ,  often used as the basis 
of extradition. When presenting this text to the Conference, the 
International Committee emphasized that its studies of the problem 
of punishment were still incomplete ; it intended to pursue them 
particularly because of the development of punishment for war crimes 
by a considerable number of countries and the United Nations them- 
selves. 

The XVIIth Conference invited the International Committee 
to pursue its work in this sphere and to submit the results to a later 
Conference. 

As a result of this invitation, the International Committee of the 
Red Cross, in December 1948, called to Geneva four international 
experts with whom the question was thoroughly examined. There 
resulted a draft of four new Articles to be incorporated in each of the 



four Geneva Conventions, concerning the punishments to be inflicted 
on persons who had committed breaches of those Conventions1. 

On pages 18 to 23 of the Remarks and Proposals submitted by 
the International Committee of the Red Cross, for consideration by 
the Diplomatic Conference, will be found a short statement of the 
reasons which led the Committee to put forward this draft. The 

The following is the text of the Articles concerned : 
I. 	Legislative measures. 

The High Contracting Parties undertake to incorporate the present Con- 
vention as part of their national law, to ensure the prosecution of any act 
contrary to its provisions, and to enact provisions for the repression, by criminal 
penalties or appropriate disciplinary measures, of any breach of the Convention. 

Within two years after the ratification of this Convention, the High 
Contracting Parties undertake to communicate to the Swiss Federal Council, 
for transmission to all signatory or adhering States, the laws and other measures 
adopted in pursuance of this Article. 

11: 	 Grave violations. 
Without prejudice to the provisions of the foregoing Article, grave breaches 

of the Convention shall be punished as crimes against the law of nations by 
the tribunals of any of the High Contracting Parties or by any international 
jurisdiction the competence of which has been recognized by them. Grave 
breaches shall include in particular those which cause death, great human 
suffering or serious injury to body or health, those which constitute a grave 
denial of personal liberty or a derogation from the dignity due to the person 
or involve extensive destruction of property, also breaches which by reason 
of their nature or persistence show a deliberate disregard of this Convention. 

Each High Contracting Party shall in conformity with the foregoing Article 
enact suitable provisions for the extradition of any person accused of a grave 
breach of this Convention, whom the said High Contracting Party does not 
bring before its own tribunals. 

111. 	 Superior orders. 
The fact that the accused acted in obedience to the orders of a superior 

or in pursuance of a law or regulation 'shall not constitute a valid defence, if 
the prosecution can show that in view of the circumstances the accused had 
reasonable grounds to assume that he was committing a breach of this Con- 
vention. In  such a case the punishment may nevertheless be mitigated or 
remitted, if the circumstances justify. 

Full responsibility shall attach to the person giving the order, even if in 
giving it he was acting in his official capacity as a servant of the State. 

IV. 	 Safeguards. 
The High Contracting Parties undertake not to subject any person accused 

of a breach of this Convention, whatever his nationality, to any tribunal of 
extraordinary jurisdiction. They also agree that they will not apply any penalty 
or repressive measure which is more severe than those which are applied to 
their own nationals, or which is contrary to the general principles of law and 
humanity. They shall grant any person accused all rights of defence and appeal 
recognized by common law. 

The safeguards of proper trial and defence shall not in any case be less 
favourable than those provided by Article 95 and the following Articles of the 
Convention relative to the Treatment of Prisoners of War. 

Safeguards of a similar nature shall apply if the accused is charged before 
any international jurisdictiop. 



experts consulted proclaimed the need to punish infractions of the 
Geneva Conventions. I t  is for that reason that each Contracting 
Party must promulgate the necessary legislation within two years ; 
the carrying out of this' obligation is verified automatically by the 
communication of the measures taken to the depositary State. 

The universality of jurisdiction for grave breaches is some basis 
for the hope that they will not remain unpunished and the obligation 
to extradite ensures the yniversalit y of punishment. Furthermore, 
the influence of an order by a superior or of an official instruction on 
the responsibility of the author of the act committed is expressly 
provided for and stated. Finally, the experts agreed that persons 
accused must, despite the reprobation felt for such .acts, have the 
full benefit of jurisdictional and procedural guarantees. The Inter- 
national Committee had had the opportunity of explaining to them 
its experiences in this domain. 

At the 1949 Diplomatic Conference, the problem of the penalties 
to be prescribed for violation of the Conventions was entrusted for 
study to the Joint Committee which had the task of considering all 
the provisions common to the four Conventions. The draft texts of 
the International Committee of the Red Cross were only delivered 
to Governments a very short time before the opening of the Con- 
ference, so that several delegations opposed their being taken as a 
basis of discussion. However, the Netherlands delegation adopted 
the proposals and placed them officially before the Conference. 
Consideration of them was adjourned for some weeks. 

In the commentarv on each of the new Articles, there will be 
occasion to refer to ;he discussions which led to their adoption. 
Worth special mention here is the great amount of preparator;work 
done outside the Conference and we wish to pay tribute to Mr. M. W. 
Mouton, a member of the Netherlands delegation, who was their 
main artisan. Finally, ten delegations put -forward a joint text 
which, apart from a few drafting changes, was adopted by the Con- 
ference l. 

The following is the text of this amendment in the Final Recovd of the 
Diplomatic Conference of Geneva of 1949, Vol. 111, p. 42 : 

Article A .  -" The High Contracting Parties, in so far as this Convention 
cannot be otherwise implemented, undertake to enact in accordance with their 
respective Constitutions, legislation to provide effective penalties for persons 
committing or ordering to be committed any of the grave breaches defined in 
the following Article. 

Each Contracting Party shall be under the obligation to search for persons 
alleged to have committed or to have ordered to be committed any of the 
above-mentioned grave breaches and shall, regardless of their nationality, 
bring before its own courts all persons committing or ordering to be committed 
such grave breaches, or if it prefers, and provided that a prima facie case has 



3. Outlook for the fatare 

The Brussels Conference for the Unification of Penal Law held 
in 1947 discussed the problem of the punishment of war crimes. 

The General Assembly of the United Nations requested the 
International Law Commission to prepare a draft code of offences 
against the peace and security of mankind. This Code, the drafting 
of which was completed by the International Law Commission at its 
1951 session, provides for the punishment of a number of offences 
among which (Article 2,II)  are violations of the laws or customs of war. 

I t  is significant that the International Law Commission based its 
work on the idea that such offences cause a certain difficulty in the 
relationships between peoples and may aggravate still further the 
dissensions which led to the state of war, thus making the re-establish- 
ment of peace more difficult. 

.The Commission, however, did not draw up a list of those viola- 
tions of the laws and customs of war to be considered as war crimes. 
It considered, indeed, that the laws and customs of war were not 
precise enou& to enable such a list to be made and preferred a general 
formula which could be adapted to developments in international law. 

been made out by another High Contracting Party concerned, hand them 
over for trial to such Contracting Party. 

Each High Contracting Party shall take measures necessary for the repres- 
sion of all acts contrary to the provisions of the present Convention other than 
the above-mentioned grave breaches." 

Article B. - " Grave breaches to which the preceding Article relates 
shall be those involving any of the following acts, if committed against persons 
or property protected by the Convention : 

Wounded and Sick Convention. The wilful killing, torture or maltreatment, 
including biological experiments, the wilful causing of great suffering or serious 
injury to body or health, and the extensive destruction of property, not justified 
by military necessity and carried out unlawfully and wantonly. 

Maritime Convention. The wilful killing, torture or maltreatment, including 
biological experiments, the wilful causing of great suffering or serious injury 
t c  body or hcalth, ail&the extensive destruction of property, not justified by 
military necessity and carried out unlawfully and wantonly. 

Prisoners of W a r  Convention. The wilful killing, torture or maltreatment, 
including biological experiments, the wilful causing of great suffering or serious 
injury to body or health, compelling a prisoner of war to serve in the forces 
of the hostile power, or wilfully depriving the prisoner of war of the rights of 
fair and regular trial prescribed in this Convention. 

Civilians Convention. The wilful killing, torture or maltreatment, including 
biological experiments, the wilful causing of great suffering or serious injury 
to body or health, unlawful deportation or transfer or unlawful confinement, 
compelling a protected person to serve in the forces of a hostile power, or 
wilfully depriving a protected person of the rights of fair and regular trial 
prescribed in this Convention, the taking of hostages and the extensive destruc- 
tion of property, not justified by military necessity and carried out unlawfully 

- and wantonly." 



The result of the International Law Commission's work is that 
therefore penal regulations, quite apart from those contained in the 
Geneva Conventions, may be put into force internationally for the 
punishment of breaches of those Conventions ; enforcement will, 
therefore be ensured in two ways. 

At its 1950 session the General Assembly of the United Nations 
had also set up an Ad hoc Committee to work out a draft scheme for 
international penal jurisdiction. That Committee, which met in the 
summer of 1951, in the course of drawing up the draft statute for an 
international criminal court, discussed the type of offence which 
would fall within the competence of such a court. The wording 
adopted was very general but it was considered that among the 
offences within the court's competence breaches of the laws and 
customs of war should have their place. 

This draft was again submitted to the General Assembly in 1952, 
which decided to set up yet another committee to examine the question 
again and to revise the draft. The committee met in 1953 and sub- 
mitted the results of its labours to the 1954 Assembly, which adjourned 
consideration of the question until the session following that a t  which 
it will have examined the report of the new Ad hoc Committee working 
to define aggression. 

There seems to be very little chance, because of the widespread 
opposition encountered, of the United Nations setting up an inter- 
national criminal court in the near future. 

ARTICLE 146. - PENAL SANCTIONS : GENERAL OBSERVATIONS 

T h e  High Contracting Parties undertake to enact any  legislation 
necessary to provide egective penal sanctions for persons committing, 
or ordering to be committed, a n y  of the grave breaches of the firesent 
Convention defined in the following Article. 

Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be committed, 
such grave breaches, and shall bring such persons, regardless of their 
nationality, before i ts  own courts. It m a y  also, if it prefers, and in 
accordance with the provisions of i ts  own legislation, hand sach persons 
over for trial to another High Contracting Party concerned, provided 
such High Contracting Party has made out a prima facie case. 

Article common to  the four Geneva Conventions. See First Convention, 
Article 49 ; Second Convention, Article 50 ; Third Convention, Article 129. 



Each High Contracting Party shall take measures necessary for the 
sufifiression of all acts contrary to the firovisions of the present Conven- 
t ion other than the grave breaches defined in the following Article. 

In all circumstances, the accused fiersons shall benefit by safeguards 
of proper trial and defence, which shall not be less favourable than those 
provided by Article 105 and those following of the Geneva Convention 
relative to the Treatment of Prisoners of W a r  of August 12, 7949. 

This Article is the cornerstone of the system used for the repression 
of breaches of the Convention. That system is based on three essential 
obligations laid upon each Contracting Party : to enact special legisla- 
tion ; to search for persons alleged to have committed breaches of the 
Convention ; to bring such persons before its own courts or, if it 
prefers, to hand them over for trial to another High Contracting 
Party concerned. 

The provision also refers to the list of grave breaches given in 
&icle 147 and ends with the statement of the safeguards of proper 
trial and defence by which accused persons shall benefit. 

I t  is desirable that States which have ratified the Convention or 
acceded to it should take without delay the necessary steps to fulfil 
their obligations under Article 146 l. This task of adapting penal 
law for the punishment of breaches of the Convention is certainly 
a complex one and will often require long and thorough study. 

A number of States which have ratified this Convention have already 
fulfilled this obligation. Switzerland is an example where the Military Penal 
Code has been partially revised by the addition of a new general provision 
(Article log), under which an offender against the provisions of the international 
Conventions relative to the praging of war or the protection of war victims, will 
be punished for breach of his military duties, unless more severe provisions 
of the Military Penal Code are applicable. Similarly, Yugoslavia has modified 
its Penal Code and adapted it to the new Geneva Conventions. A penal law 
dated February 27, 1951 introduces into the new Penal Code all the grave 
breaches defined in the Geneva Conventions. Article 125 covers war crimes 
committed against the civilian population ; indeed the list of punishable offences 
is considerably larger than that in Article 147 of the Fourth Convention. The 
Netherlands issued a series of laws on May 19, 1954 which embody in domestic 
criminal law the provisions of the four Geneva Conventions for the repression 
of breaches of the Conventions. Article 8 of the law punishes with imprison- 
ment up to 10 years those who are guilty of violations of the laws and customs 
of war ; if there are aggravating circu~nstances a sentence of as much as 15 years 
imprisonment may be imposed or even, in certain cases, the death penalty 
or life imprisonment or imprisonment of 20 years. 

The majority of the other countries which have ratified the Geneva Conven- 
tions should also adapt their penal legislation, since it will be impossible in 
most cases to make do with the legislation already existing. 



For that reason, the International Committee, when the four 
Geneva Conventions of 1949 were adopted, expressed the wish to 
draw up a model law, on which the national legislation in various 
countries could be based and which would also have the advantage 
of creating a certain uniformity of legislation l. 

Generally speaking, the Geneva Conventions become applicable 
when one of the situations listed in Articles 2 and 3 occurs-i.e. in case 
of war, occupation or civil war. However, Article 146 is one of those 
which must be put into effect in peace-time in anticipation of those 
situations. The laws to be enacted on the basis of this paragraph 
should, in our opinion, fix the nature ail6 length of the punishment 
for each offence, on the principle of making the punishment fit the 
crime. It should not be left to the discretion of the judge 2. 

Paragraph 1 refers to Article 147, which lists the breaches 
considered as grave. The list will be discussed in the commentary on 
Article 147. 

According to Article 146, the penal sanctions to be provided 
will be applicable to persons who have committed or ordered to be 
committed a grave breach of the .Convention, thus establishing the 
joint responsibility of the author of an act and the man who orders 
it to be done. I t  will be possible to prosecute them both as accomplices. 
There is no mention, however, of the responsibility which might be 
incurred by persons who do not intervene to prevent or to put an 
end to a breach of the Conventions. In  several cases of this type the 
Allied courts brought in a verdict of guilty. In view of the Conven- 
tion's silence on this point, it will have to be determined under muni- 
cipal law either by the enactment of special provisions or by the 

The Sixth International Congress of Penal Law, held in Rome in autumn 
1953, had on its agenda the repression through penal law of breaches of the 
international humanitarian Conventions. Reports were submitted to the 
Congress from various countries and a general report was presented by 
Mr. Claude Pilloud, Assistant Director and Head of the Legal Department 
of the International Committee. The Congress laid the basis for what might 
become a model law for the repression of breaches of the Geneva Conventions 
(see Revue internationale de Droit pt?nal, 1953, Nos. 1, 2 et 3). 

Since then, work on drawing up a model law has been continued by the 
International Committee of the Red Cross and other bodies. As the discussions 
a t  the Sixth International Congress of Penal Law showed, i t  is above all in the 
definition of breaches that uniformity must be sought ;the fixing of the sentence 
and the procedure to be followed are thought to be matters for municipal law 
in each country. 

a The Anglo-Saxon system, which was followed by the International 
Tribunal a t  Nuremberg and which formed the basis for several national legisla- 
tions after the end of the Second World War, seems to be rather unsatisfactory.' 
The system is illustrated by a statement in the " Manuel Oppenheim-Lauter- 
pacht " according to which war crimes, whatever their seriousness, can be 
punished by the death penalty (6th edition, Volume 11, page 456). 



application of the general clauses which may occur in the penal 
codes. 

In  the proposals it submitted to the Diplomatic Conference on 
the basis of the advice of the experts it had consulted, the Inter- 
national Committee of the Red Cross had put forward a special 
Article dealing with the effect of having acted under superior orders 
on the guilt of a person who has committed a criminal offence. The 
Diplomatic Conference did not approve the Article and it was left to 
national legislation to deal with the matter. Many military penal 
codes contain clauses on the subject but there are some which do not. 
In any case, it is to be hoped that a person committing an offence 
under orders or in application of general instructions will be treated 
in the same manner, whether he is an enemy alien or a national of 
the country concerned. The International Law Commission of the 
United Nations, which considered the problem when it was drawing 
up its draft Code of Offences against the Peace and Security of Man-
kind, after long discussion first evolved the following principle : "The 
fact that a person charged with an offence defined in this Code acted 
pursuant to order of his Government or of a superior does not relieve 
him from responsibility under international law, provided a moral 
choice was in fact possible to him ". (Report of the International 
Law Commission covering its Third Session.) Later, on the basis of 
comments by governments, the Commission changed this wording 
to provide that the accused would be responsible under international 
law only if, in the circumstances, it was possible for him to act con- 
trary to superior orders. 

The conclusions of the International Law Commission are very 
close to the proposals of the International Committee of the Red 
Cross, which had recommended that in assessing responsibility, it . 
should be enquired whether the accused person could or not have 
reasonably been aware that he was taking part in a violation of the 
Convention. The International Law Commission preferred the concept 
of possible choice, which is much wider since it covers not only the 
cases where the accused has committed an offence but also those in 
which he acted under moral or physical coercion. 

PARAGRAPH - FOR AND OF WHO2. 	 SEARCH PROSECUTION PERSONS 

HAVE COMMITTED GRAVE BREACHES 

The obligation on each State to enact the legislation necessary 
implies that such legislation should extend to any person who has 
committed a grave breach, whether a national of that State or an 
enemy. The laws in a number of countries which already provide for 
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punishment of any breaches of the Geneva Conventions committed 
by their own nationals should be amended to cover this point. 

The obligation on the High Contracting Parties to search for per- 
sons accused to have committed grave breaches imposes an active 
duty on them. As soon as a Contracting Party realizes that there is 
on its territory a person who has committed such a breach, its duty 
is to ensure that the person concerned is arrested and prosecuted with 
all speed. The necessary police action should be taken spontaneously, 
therefore, not merely in pursuance of a request from another State. 
The court proceedings should be carried out in a uniform manner 
whatever ihe ~iationaliiy of the accused. Ndtionals, iriends, enemies, 
all should be subject to the same rules of procedure and judged by 
the same courts. There is therefore no question of setting up special 
tribunals to try war criminals of enemy nationality. 

Extradition is restricted by the municipal law of the country 
which detains the accused person. Indeed, a rider is deliberately 
added : " in accordance with the provisions of its own legislation ". 
Moreover, a special condition is attached to extradition. The Con- 
tracting Party which requests the handing over of an accused person 
must make out a 9rima facie case against him. There is a similar 
clause in most of the national laws and international treaties con- 
cerning extradition. The exact interpretation of " +ma facie case " 
will in general depend on national law, but it may be stated as a 
general principle that it implies a case which, in the country requested 
to extradite, would involve prosecution before the courts. 

Most national laws and international treaties on the subject refuse 
the extradition of accused who are nationals of the State detaining 
them. In such cases Article 146 quite clearly implies that the State 
detaining the accused person must bring him before its own courts. 

Furthermore, this paragraph does not exclude handing over the 
accused to an international criminal court whose competence has 
been recognized by the Contracting Parties. On that point, the Diplo- 
matic Conference specially wished to reserve the future position and 
not to raise obstacles to the progress of international law 

Article 147 defines the grave breaches of this convkntion. However, 
under the terms of this paragraph, the Contracting Parties must 

See Final Record, Vol. 11-B, pp. 114-115. The Netherlands considered 
it necessary to enact a special law on extradition for war crimes (Law No. 215 
of 19 May 1954), explicitly defining the conditions under which extradition may 
be requested and granted. 



also suppress all other acts contrary to the provisions of this Conven- 
tion. The wording is not very precise. The expression " faire cesser " 
used in the French text may be interpreted in different ways. In  the 
opinion of the International Committee, it covers everything which 
can be done by a State to avoid acts contrary to the Convention 
being committed or repeated. The Special Committee of the Joint 
Committee had first of all proposed the wording " prendre les mesures 
nkcessaires pour la suppression de ". During the discussions in the 
Joint Committee, the word " suppression " was kept in the English 
text, whereas in the French text the word "redressement " was 
used. Finally, the Diplomatic Conference in plenary session adopted 
the wording " faire cesser " but kept the word " suppression " in the 
English text 1. However, there is no doubt that what is primarily 
meant is the repression of breaches other than the grave breaches 
listed and only in the second place administrative measures to ensure 
respect for the provisions of the Convention. 

Other grave breaches of the same character as those listed in 
Article 147 can easily be imagined. This was well understood when 
the Yugoslav Penal Code (Article 125)was adopted, since the following 
crimes were added to the list : forced change of nationality, forced 
conversion to another religion, forced prostitution, the use of inti- 
midation and terrorization, collective punishments, illegal detention 
in a concentration camp, forced recruitment to the intelligence or 
administrative services of the Occupying Power, the starving of the 
population, the levying of illegal or excessive taxes or requisitions, 
the devaluation of the currency or the illegal issue of currency. 

This shows that all breaches of the Convention should be repressed 
by national legislation. The Contracting Parties who have taken 
measures to repress the various grave breaches of the Convention and 
have fixed an appropriate penalty in each case should at least insert 
in their legislation a general clause providing for the punishment 
of other breaches. Furthermore, under the terms of this paragraph. 
the authorities of the Contracting Parties should give all those subor- 
dinate to them instructions in conformity with the Convention and 
should institute judicial or disciplinary punishment for breaches of 
the Convention. 

1 This word corresponds approximately to the French word " rkpression " 
(but not to the French " suppression "). Thus the English and French texts 
are not in entire agreement. 



ARTICLE 146 595 

The procedural guarantees listed in the Convention reproduce and 
develop those contained in the 1929 Prisoners of War Convention 
(Articles 60-67). 

The intervention of the Protecting Power and its right to be 
present a t  the hearings and to ensure that the accused persons are 
properly defended were mentioned in that Convention, I t  is by 
virtue of those provisions that in the post-war years the International 
Committee of the Red Cross has been able, in the absence of Pro- 
tecting Powers, to intervene in cases of numerous prisoners accused 
of war crimes. I t  has even been called upon sometimes to assist them in 
legal proceedings. Some countries, such as France, have given the 
Committee certain facilities for carrying out such activities. The 
experience gained has shown the need for persons accused of war 
crimes to have the benefit in every case of certain procedural gua- 
rantees and the right of free defence. These guarantees are needed 
in particular when the accused person is tried by an enemy court. 
For that reason, in the draft it had submitted to the Diplomatic 
Conference, the International Committee had suggested a special 
Article to deal with the matter. At first the proposal met with some 
objections ; many of the delegates thought that it should be left to 
the national legislation of each country to settle the point. I t  was 
pointed out, furthebore, that most of the accused tried by the enemy 
are prisoners of war and that Article 85 of the Third Geneva Conven- 
tion would automatically, therefore, give them the benefit of adequate 
guarantees in view of their prisoner-of-war status. The French 
delegation, however, realizing the importance of applying the same 
system to all accused whatever their personal status, proposed during 
the discussions held in the Joint Committee that the present para-
g~aph  should be adopted. The Joint Committee's approval was 
endorsed by the Conference. 

A full analysis here of the procedural guarantees offered by the 
Third Geneva Convention would be out of place l, but under it pri- 
soners of war undergoing trial possess the following main rights : 
Article 87 says that prisoners of war may not be sentenced to any 
penalties except those provided for in respect of members of the 
armed forces of the Detaining Power who have committed the same 
acts. According to Article 99, the accused shall have the opportunity 
to present their defence and the assistance of a qualified advocate or 

The International Committee of the Red Cross intends to publish a 
commentary on this Convention also. 



counsel. Under Article 101, if the death penalty is pronounced on a 
prisoner of war, the sentence must not be executed before the expira- 
tion of a period of at least six months. The time spent in custody 
awaiting trial is dealt with in Article 103. Article 105 details the rights 
of the defence, and Article 106 states that the accused shall have the 
same right of appeal or petition as those open to members of the 
armed forces of the Detaining Power. Finally, and this is particularly 
important, accused persons in the hands of the enemy must be allowed 
the benefit of assistance from the Protecting Power. 

In referring to the rules drawn up for prisoners of war, the Diplo- 
matic Conference took a wise decision. Rather than establish a new 
law it preferred to refer back to an existing law, already tried and 
tested, which constitutes a real safeguard for the accused. 

In connection with this paragraph, it may still be wondered 
whether the person accused of war crimes can and should be tried 
during hostilities. The International Committee of the Red Cross 
has pointed out on several occasions, notably before the meeting of 
Government Experts in Geneva in 1947, how difficult it is for an 
accused person who is to be tried by a military tribunal to prepare 
his defence during hostilities. How, indeed, could he bring proof 
which might lessen or even disprove his responsibility ? Cases clear 
enough for a verdict to be passed before the end of hostilities will 
doubtless remain an exception. 

I t  seems to be a good rule, therefore, that the trial of a person 
accused of war crimes should not take place at a time when it is 
impossible for him to adduce proofs which could lessen his respon- 
sibility or disprove it. 

ARTICLE 147. - GRAVE BREACHES ' 

Grave breaches to which the preceding Article relates shall be those 
involving a n y  of the following acts, if committed against persons or 
property potected by the present Convention :wilful killing, torture or 
inhuman  treatment, including biological experiments, wilfully causing 
great suflering or serious in jury  to body or health, unlawful deportation 
or transfer or unlawful confinement of a protected person, compelling 
a protected person to serve in the forces of a hostile Power, or wilfully 
depriving a protected person of the rights of fair and regular trial prescribed 

Article common to the four Conventions. See First Convention, Article 50 ; 
Second Convention, Article 51 ; Third Convention. Article 130. 



ARTICLE 147 597 

in the present Convention, taking of hostages and extensive destruction 
and appropriation of property, not jastified by military necessity and 
carried out unlawfully and wantonly. 

The idea of defining grave breaches in the Convention itself must 
be laid to the credit of the experts convened in 1948 by the International 
Committee of the Red Cross. If repression of grave breaches was to 
be universal, it  was necessary to determine what constituted them. 
However, there are violations of certain detailed provisions of the 
Geneva Convention which would constitute minor offences or mere 
disciplinary faults which as such could not be punished to the same 
degree. 

I t  was also thought advisable to draw up as a warning to possible 
offenders a clear list of crimes whose authors would be sought for 
in all countries. The idea had been stated in the draft of Article 40, 
which defined in a rather general way what was meant by grave 
breaches. A joint amendment submitted to the Diplomatic Con- 
ference by a number of delegations led to the inclusion in each Conven- 
tion of a list of offences defined more exactly. It was that text which 
was finally adopted by the Conference with slight alterations1. 

Protected persons are defined by Article 4 and Protected propejty 
by various provisions of the Convention, including Articles 18, 21, 
22, 33, 53, 57, etc. 

Wil fu l  killing. - " Wilful killing " would appear to cover cases 
where death occurs through a fault of omission. Of course, the omission 
must have been wilful and there must have been an intention to 
cause death by it. I t  seems, therefore, that persons who gave instruc- 
tions for the food rations of civilian internees to be reduced to such a 
point that deficiency diseases causing death occurred among the 
detainees would be held responsible. In the same way, any putting 
to death as a reprisal would certainly come within the definition of 
wilful killing, since the Convention forbids reprisals against protected 
persons. The same applies to the execution of hostages. 

On the other hand, cases in which protected persons are killed as a 
result of acts of war - for example, the bombardment of a civilian 
hospital -are more difficult to class as wilful killing : the question is 
left open. 

The very term " grave breaches " gave rise to rather lengthy dis~ussion. 
The delegate of the USSR would have preferred the use of the word serious 
crimes " or " war crimes ". Finally, the Conference showed its prefe..ence fo: 
the expression " grave breaches " although such breaches are called crimes 
in the penal legislation of almost all countries ; the choice of the words is 
justified by the fact that " crime " has a different meaning in different 
legislations. 



Tortare.-The word torture has different acceptations. I t  is 
used sometimes even in the sense of purely moral suffering, but in 
view of the other expressions which follow (i.e. inhuman treatment 
including biological experiments and suffering, etc.) it seems that it 
must be given here its, so to speak, legal meaning-i.e., the infliction 
of suffering on a person to obtain from that person, or from another 
person, confessions or information. Looked at from this angle, torture 
is a concept which in general is not dealt with as such by national 
penal codes. I t  is more than a mere assault on the physical or mo~a l  
integrity of a person. What is important is not so much the pain 
itself as the purpose behind its infliction. This, therefore, is a point 
which will require additional clauses in most national legislations ; 
fortunately, judicial torture has disappeared from all civilized penal 
systems. 

Inhaman treatment.-This idea is rather difficult to define. In 
general, the Convention provides, in Article 27, that protected persons 
must always be treated with humanity. The sort of treatment covered 
by this Article, therefore, would be one which ceased to be humane. 
I t  could not mean, it seems, solely treatment constituting an attack 
on physical integrity or health ;the aim of the Convention is certainly 
to grant civilians in enemy hands a protection which will preserve 
their human dignity and prevent them being brought down to the 
level of animals. That leads to the conclusion that by " inhuman 
treatment " the Convention does not mean only physical injury or 
injury to health. Certain measures, for example, which might cut 
the civilian internees off completely from the outside world and in 
particular from their families, or which caused grave injury to their 
human dignity, could corlceivably be considered as inhuman treatment. 

Biological experiments.-Biological experiments are certainly 
injuries to body or health and as such will be dealt with in most penal 
codes. I t  was the memory of the criminal practices of which certain 
prisoners were victim that led to these acts being included in the list 
of grave breaches. Only biological experiments are forbidden and 
the prohibition does not deny a doctor the possibility of using new 
methods of treatment justified by medical reasons and based only 
on concern to improve the state of health of the patient. I t  must 
be possible to use new medicaments offered by science, provided that 
they are administered only for therapeutic purposes. 

That interpretation is fully in agreement with the corresponding 
provisions of the other three Geneva Conventions, particularly the 
Third Convention (Article 13), which is the most explicit and which 
states that no prisoner of war may be subjected to medical or scientific 



experiments of any kind which are not justified by the medical, dental 
or hospital treatment of the prisoner concerned and carried out in his 
interest. 

Wilfzdly causing great su~ering.-This refers to suffering inflicted 
without the ends in view for which torture is inflicted or biological 
experiments carried out. I t  would therefore be inflicted as a punish- 
ment, in revenge or for some other motive, perhaps out of pure sadism. 
In view of the fact that suffering in this case does not seem, to judge 
by the phrase which follows, to imply injury to body or health, it may 
be wondered if this is not a special offence not dealt with by national 
legislation. Since the Conventions do not specify that only physical 
suffering is meant, it can quite legitimately be held to cover moral 
suffering also. 

Serious injury to body or health.-This is a concept quite normally 
encountered in penal codes, which usually use as a criterion of serious- 
ness the length of time the victim is incapacitated for work. 

Unlawful ,deportation or transfer.-This refers to breaches of the 
provisions of Articles 45 and 49. The unhappy experiences of the 
Second World War have made it necessary to prohibit deportation 
completely in this Convention. In the same way, transfers are forbid- 
den except in cases where the safety of the protected persons may 
make them absolutely necessary. Provisions doubtless do exist in 
the national penal codes which would enable these breaches to be 
punished by analogy : coercion or deprivation of personal liberty are 
quite common examples, but in this particular case the coercion is 
exercised by the authorities and it is not, therefore, easy to deal 
with it by analogy with offences against ordinary law. These breaches 
should therefore be the subject of special provisions. 

Unlawful confinement.-Most national legal systems punish 
unlawful deprivation of liberty and this breach could therefore be 
dealt with as an offence against ordinary law. The offence, however, 
would probably be very difficult to prove. Indeed, the belligerent 
Powers can intern any enemy citizens or aliens on their territory if 
they consider it absolutely necessary for their security. In the same 
way, Occupying Powers can intern some of the inhabitants of the 
occupied territories. The illegal nature of confinement would therefore 
be very difficult to prove in view of the extended powers granted in 
this matter to States. Obviously, however, internment for no par- 
ticular reason, especially in occupied territory, could come within 
the definition of this breach. 



Compelling a protected person to serve in the forces of a hostile Power. 
-This is an offence sui generis. A French decree of August 8, 1944 
treats this offence in the same way as illegal recruitment into the 
armed forces, which is covered by Article 92 of the French Penal 
Code. That procedure, however, scarcely seems satisfactory. Provi-
sions of the penal codes punishing coercion could also be invoked, it 
would seem ;but again the fact that the coercion is exercised by the 
authorities puts rather a different complexion on the case. 

I t  should be recalled that the Fourth Hague Convention of 1907, 
in Article 23, forbids a belligerent to compel the nationals of the 
hostile party to take part in the operations of war directed against 
their own country, even if they were in the belligerent's service before 
the commencement of the war. 

Wilfully depriving a protected person of the rights of fair and regular 
trial prescribed in the present Convention.-National legislations 
contain hardly any provisions on this subject, although they do 
imply, of course, that a person must be tried according to the existing 
rules. At the most the penal codes provide for the punishment of 
magistrates who allow themselves to be turned aside from their duty 
for a monetary consideration or other form of bribery. The supervi- 
sion exercised over the administration of justice in all countries makes 
it difficult, however, to conceive of a protected person being deprived 
of the right of fair and regular trial. 

Working by analogy with municipal law is therefore scarcely 
possible, since it is the Convention itself in many Articles which spe- 
cifies the conditions under which protected persons may be tried 
before the courts. In other words, the breach mentioned here can be 
split intb a number of different offences, for example : making a 
protected person appear before an exceptional court, without notifying 
the Protecting Power, without defending counsel, etc. If such a 
breach has not been specially mentioned, it could be punished on the 
basis of a general clause covering all breaches of the Convention 
not listed by name. 

The taking of hostages.-Hostages might be considered as persons 
illegally deprived of their liberty, a crime which most penal codes 
take cognizance of and punish. However, there is an additional 
feature, i.e. the threat either to prolong the hostage's detention or 
to put him to death. The taking of hostages should therefore be 
treated as a special offence. Certainly, the most serious crime would 
be to execute hostages which, as we have seen, constitutes wilful 
killing. However, the fact of taking hostages, by its arbitrary cha- 
racter, especially when accompanied by a threat of death, is in itself 
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a very serious crime ; it causes in the hostage and among his family a 
mortal anguish which nothing can justify. 

The extensive destruction and appropriation of proflerty not justified 
by military necessity and carried out unlawfully and wantonly.-These 
two phrases cover a number of very different offences : 

(a) Destruction.-The Fourth Convention forbids the destruction 
of civilian hospitals and their property or damage to ambulances or 
medical aircraft. Furthermore, the Occupying Power may not 
destroy in occupied territory (Article 53) real or personal property 
except where such destruction is rendered absolutely necessary by 
military operations. On the other hand, the destruction of property 
on enemy territory is not covered by the provision. In other words, 
if an air force bombs factories in an enemy country, such destruction 
is not covered either by Article 53 or by Article 147. On the other 
hand, if the enemy Power occupies the territory where the factories 
are situated, it may not destroy them unless military operations make 
it absolutely necessary. 

(b) APPropriation.-To appropriate property, the enemy coun-
try must have it in its power by being in occupation of the territory 
where it is situated. I t  will be recalled, in this connection, that the 
requisitioning of civilian hospitals and their material and the requisi- 
tioning of foodstuffs is subject in occupied territory to a series of 
restrictive conditions. 

To constitute a grave breach, such destruction and appropriation 
must be extensive : an isolated incident would not be enough l. 

Most national penal codes punish the unlawful destruction and 
appropriation of property. In the same way, most military penal codes 
punish pillage. However, it will be noted that the destruction and 
appropriation mentioned here are dependent on the necessities of 
war. Therefore, even if in the national codes there are definitions of 
what constitutes such necessities, it seems difficult to apply this idea 
without adaptation to an army or even to a State. I t  seems, therefore, 
that the appropriation and destruction mentioned in this Convention 
must be treated as a special offence. 

1. The ratification of the Fourth Geneva Conve'ntion of 1949 will 
necessitate in a great majority of States the enactment of additional 

1 It might be concluded from a strict interpretation of this provision that 
the bombing of a single civilian hospital would not constitute a grave breach, 
but this would be an inadmissible inference to draw if the act were intentional. 



penal laws applicable to all offenders, whatever their nationality and 
whatever the place where the offence has been committed. 

2. I t  is desirable that this legislation should be in the form of a 
special law, defining the breaches and providing an adequate penalty 
for each. 

3. If it is impossible to enact such special legislation, it will be 
necessary to resort to a simpler system which would include as a 
minimum : 

(a) special clauses classing as offences with a definite penalty 
attached to each : torture ; inhuman treatment ; causing great suffer- 
ing ; destruction and appropriation of property not justified by 
military necessity ; compelling a protected person to serve in the 
forces of a hostile Power ; wilfully depriving a protected person of 
the rights of fair and regular trial ;unlawful deportation or transfer. 
.( b )  a general clause providing that other breaches of the Conven- 

tion will be punished by an average sentence, for example imprison- 
ment from five to ten years, in so far as they do not constitute offences 
or crimes to which more severe penalties are attached in the ordinary 
or military penal codes. This general clause should also provide that 
minor offences can be dealt with through disciplinary measures. 

ARTICLE 148. - RESPONSIBILITIES OF THE 

CONTRACTING PARTIES 


N o  High Contracting Party shall be allowed to absolve itself or a n y  
other High Contracting Party of a n y  liability incarred by itsedf or by 
another High Contracting Party in respect of breaches referred to in the 
preceding Article. 

This provision naturally does not relate to the obligation to pro- 
secute and punish those committing breaches of the Convention which 
Article 146 makes absolute. If, however, any doubt existed on that 
point, this Article would clear it up entirely. 

Article 148 is completely new. According to the comments on it 
made by the Italian delegation, which put it forward, this amendment 
is a logical consequence of the preceding Article. The State remains 
responsible for breaches of the Convention and will not be allowed to 
absolve itself from responsibility on the grounds that those who 

Article common to the four Conventions. See First Convention, Article 
51 ; Second Convention, Article 52 ; Third Convention. Article 131. 



committed the breach have been punished. For example, it remains 
liable to pay compensation. -

For a better understanding of the sense of this provision, it should 
be compared with Article 3 of the Fourth Hague Convention of 1907, 
which reads : 

A belligerent Party which violates the provisions of the said Regulations 
shall, if the case demands, be liable to pay compensation. It shall be 
responsible for all acts committed by persons forming part of its armed 
forces. 

In our opinion, Article 148 is intended to prevent the vanquished 
from being compelled in an armistice agreement or a peace treaty to 
renounce all compensation due for breaches committed by persons 
in the service of the victor. As regards material compensation for 
breaches of the Convention, it is inconceivable, at  least as the law 
stands today, that claimants should be able to bring a direct action 
for damages against the State in whose service the person committing 
the breach was working. Only a State can make such claims on another 
State, and they form part, in general, of what is called " war repara- 
tions ". I t  would seem unjust for individuals to be punished while 
the State in whose name or on whose instructions they acted was 
released from all liability. 

ARTICLE 149. - ENQUIRY PROCEDURE 1 

A t  the request of a Party to the conflict, a n  enquiry shall be instituted, 
in a manner to be decided between the interested Parties, concerning a n y  
alleged violation of the Convention. 

If agreement has not been reached concerning the procedure for the 
enquiry, the Parties should agree on  the choice of a n  zlmpire who will 
decide upon the procedure to be followed. 

Once the violation has been established, the Parties to the conflict 
shall put a n  end to i t  and shall repress i t  with the least possible delay. 

There was a provision of the same kind in the Geneva Convention 
of 1929 for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field (Article 30). The enquiry procedure 

Article common to  the four Conventions. See First Convention, Article 52 ;
Second Convention, Article 53 ; Third Convention, Article 132. 



envisaged left many loopholes and, in 1937, the International Com- 
mittee had convened a Commission of Experts to  revise and develop 
the text. On the basis of its consultations, the International Com- 
mittee put before the XVIIth International Red Cross Conference 
the following text for the First Convention : 

Independently of the procedure foreseen in Article 9, any High Con- 
tracting Party alleging a violation of the present Convention may demand 
the opening of an official enquiry. 

This enquiry shall be carried out as soon as possible by a Commission 
instituted for each particular case, and comprising three neutral members 
selected from a list of qualified persons drawn up by the High Contracting 
Parties in time of peace, each Party nominating four such persons. 

The plaintiff and defendant States shall each appoint one member of 
the Commission. The third member shall be designated by the other two, 
and should they disagree, by the President of the Court of International 
Justice or, should the latter be a national of a belligerent State, by the 
President of the International Committee of the Red Cross. 

As soon as the enquiry is closed, the Commission shall report to the 
Parties concerned on <he reality and nature of the alleged facts, and may 
make appropriate recommendations. 

All facilities shall be extended by the High Contracting Parties to the 
Commission of Enquiry in the fulfilment of its duties. Its members shall 
enjoy diplomatic privileges and immunities. 

The Diplomatic Conference entrusted consideration of this Article 
to the Joint Committee which adopted the 1929 text with some modi- 
fications and decided to introduce i t  into all four Conventions. The 
changes proposed by the experts a t  their conference in 1937 were 
scarcely taken into account by the Dipiomatic Conference. 

It should be noted that this Article deals only with violations of a 
certain degree of seriousness which cause disagreement between the 
Parties. Indeed, for all other violations the Protecting Power is 
certainly empowered to make enquiries and transmit the result of 
those enquiries to  the country of origin of the protected persons. 
I n  the same way, if internees are wounded or killed by a sentry, by 
another internee or by any other person, an official enquiry under the 
terms of Article 131 must be held by the Detaining Power itself. 
I ts  results are communicated to the Protecting Power. The field of 
application of Article 149 is quite restricted, therefore, since by reason 



of the system of supervision laid down in Articles 9, 11 and 143, most 
of the cases of alleged violations will be dealt with by the supervisory 
bodies provided for in the Convention itself. 

An enquiry is obligatory when a Party to the conflict requests it. 
The Parties concerned, however, must decide on the procedure to be 
followed in the enquiry. I t  is therefore probable that when asking 
for the opening of an enquiry, the Party to the conflict concerned will 
also propose the methods by which it should be conducted. 

On several occasions in this commentary emphasis has been laid 
on the difficulty in time of war of reaching agreement between belli- 
gerent States. The difficulty will be all the greater if the point a issue 
is a violation alleged to have been committed by one of the belligerents 
and the opening of an enquiry on its territory. Moreover, it should be 
pointed out that this Article, which dates back as far as the First . 
1929 Convention, has never been applied, to the best of the Inter- 
national Committee's knowledge l. 

This applies to cases where the Parties concerned are unable to 
agree on the procedure to be followed. They must then agree on the 
choice of an umpire who will decide on a procedure. Again, agreement 
between the Parties becomes necessary. If such an agreement proves 
impossible, the Convention contains no obligatory provision. The 
most that could be done would be to invoke Resolution No. 1 of the 
Diplomatic Conference, which recommends that, in the case of a 
dispute relating to the interpretation or application of the Conven- 
tions which cannot be settled by other means, the High Contracting 
Parties concerned endeavour to agree between themselves to refer 
such dispute to the International Court of Justice. 

In practice, the body which seems the best qualified to carry out 
the enquiry would quite naturally be the Protecting Power. If 
necessary, the diplomatic representatives of other neutral States 
already on the spot and able to act rapidly could also carry out an 
enquiry. 

1 An attempt to apply Article 30 of the 1929 Convention was made during 
the Italo-Abyssinian conflict (1935-1936). 



PARAGRAPH - BE ON FACTS3. 	 ACTIONTO TAKEN THE 

DISCOVERED 

As already stated, this can apply only to grave breaches, raising 
important problems, which it has not been possible to settle in the 
normal way through the Protecting Power or through the official 
enquiry carried out by the Detaining Power itself under Article 131. 

Under the terms of this paragraph, the body carrying out the 
enquiry must be enabled to discover the facts and therefore, in 
principle, to travel to the spot and check the facts reported. The 
Parties to the conflict undertake in this paragraph to put an end to 
the violation in the case of a permanent or continuous violation of 
the Convention and to punish those responsible. I t  should be noted, 
in this connection, that the obligation is already contained in Arti- 
cles 146 and 147. 

I t  would be possible also to set up two separate bodies, one to 
decide on questions of fact and the other to determine whether or 
not there has been a breach of the Convention on the basis of those 
facts. I t  should be noted, in this connection, that it may in certain 
circumstances prove extremely difficult to amve at the facts, since 
if this enquiry procedure is followed, it means a firiori that the Parties 
disagree on whether a breach has been committed or not. 



SECTIONI1 

F I N A L  PROVISIONS 

The formal or diplomatic provisions which it is customary to 
place at the end of an international Convention to settle the procedure 
for bringing it into effect are grouped together under this heading l. 
They are similar in all four Geneva Conventions of 1949. 

ARTICLE 150. - LANGUAGES ' 

The present Convention i s  established in English and in French. 
Both texts are equally authentic. 

The Swiss Federal Council shall arrange for oficial translations of 
the Convention to be made in the Russian and Sfianish langmages. 

PARAGRAPH1. -AUTHENTIC TEXTS 

Throughout the Diplomatic Conference of 1949, and earlier during 
the preparatory work, two versions of the same Convention were 
drawn up simultaneously, French and English both being recognized, 
on an equal footing, as working languages. The 1929 Conventions, 
on the other hand, had been drawn up in French only, as French was 
still the leading diplomatic language at that time. 

Paragraph 1 lays down that both texts are equally authentic 
-in other words, that each carries the same weight and is as valid 
as the other. I t  was to the English version just as much as to the 

1 For general remarks on the final provisions of multilateral Conventions, 
see Michael BRANDON, Final Clauses in Multilateral Conventions, in The Inter- 
national Law Quarterly, October, 1951, and the works quoted in that  Article. 
See also Handbook of Final Clauses, United Nations Secretariat, 1951. 

Article common to all four Conventions. Cf. First Convention, Article 55 ; 
Second Convention, Article 54 ; Third Convention. Article 133. 



French that the Plenipotentiaries appended their signatures in 1949. 
In the same way, ratifications and accessions will be valid for the two 
versions. States which are party to the Convention are thus bound by 
one as much as by the other. 

The solution thus adopted conforms to the most recent inter- 
national practice. A consequence will be that the interpretation of 
the Convention will be made easier, as the two texts can be compared 
and one will throw light on the other, but that there will be an awk- 
ward problem to solve when the two texts differ. 

I t  is generally difficult to give exact expression to the same idea 
in different languages. Moreover, owing to force of circumstances, the 
Diplomatic Conference was unable to ensure that the two versions 
corresponded exactly. To overcome the difficulty the International 
Committee of the Red Cross had suggested, in its draft proposals, that 
where there was doubt as to the interpretation of a provision, the 
French version should be taken as the correct one. The suggestion 
was not adopted, however, by the Diplomatic Conference. 

Where divergencies exist, those responsible for applying the 
Convention will have to find out what is known in municipal law as 
the intention of the legislator; in the case in point, it will be the 
joint will of the parties represented at the Conference. The method 
adopted will therefore have to be that of legal interpretation with the 
help of the Final Record of the Conference and the preliminary texts l. 

After drawing up the two authentic texts itself, the Diplomatic 
Conference entrusted the preparation of official translations into 
Russian and Spanish to the Swiss Federal Council2. This too is an 
innovation so far as the Geneva Conventions are concerned, and has 
the particular advantage of avoiding the production of a variety of 
different versions in the numerous Spanish-speaking countries. 

The Russian and Spanish versions are official in that the body 
which prepared them was specified in the Convention itself, but, 
unlike the French and English, they are not authentic, and the 
French and English versions would be regarded as correct in the event 
of any divergencies. 

1 This procedure is generally followed in countries which, like Switzerland, 
promulgate their national laws in several languages, each version being equally 
authentic. 

a There are also translations into German and Italian made by the Swiss 
Federal Council, not a t  the request of the Diplomatic Conference, but under an 
obligation of Swiss law. 



ARTICLE 151. - SIGNATURE 

T h e  present Convention, which bears the date of this day, is open to 
signatztre .until February 12, 1950, in the name of the Powers represented 
at the Conference which opened at Geneva on  Apri l  21,  1949. 

The procedure resorted to in order to make the Geneva Conventions 
a part of positive international law is the one normally adopted and 
is in two stages : namely, the conclusion of the treaty and its entry 
into force2. The first stage is complete when representatives of the 
Parties have drawn up a final text and when that text has been 
signed in the name of at least two States. I t  is the act of signature 
which is the subject of Article 151. The procedure for bringing the 
Convention into force is dealt with in the subsequent Articles. 

Article 151 begins by laying down that the Convention is to bear 
the date of the day of signature, viz. August 12, 1949. I t  should be 
noted that the other three Geneva Conventions drawn up by the 
Diplomatic Conference of 1949 bear the same date. 

The Article then gives States an opportunity of having the Conven- 
tion signed in their name up to February 12,1950, i.e. within a period 
of six months 5. This opportunity is, moreover, extended not only 
to Powers represented at the Conference but also to those which, 
although absent from Geneva, were party to the 1864, 1906, or 1929 
Conventions6. The few States which are not covered by this provision 
may become parties to the Convention by acceding to it. 

As will be seen in the discussion on the next Article, States are not 
bound by the Convention until they have ratified it, but the actual 
act of signature marks the agreement of their Plenipotentiaries to a 
text which cannot thereafter be altered. The importance of the act 
cannot therefore be disregarded. Moreover, the Swiss Federal Council 

1 Article common to all four Conventions. Cf. First Convention, Article 56 ; 
Second Convention, Article 55 ; Third Convention, Article 136. 

2 Certain writers consider, however, that a treaty is not actually " con-
cluded " until i t  enters unto force. 

Attention should be drawn here to  the words introducing the Convention : 
" The undersigned . . . have agreed as follows ". See above, p. 11. 

4 When signatures are given ad referendum, they are subject to confirmation. 
Eighteen States signed the Convention on August 12,1949. Twenty-seven 

did so on December 8 of the same year a t  a ceremony organized for the purpose 
by the Swiss Federal Council, and sixteen did so later within the time limit 
laid down. The total number of signatory States, is thus sixty-one. 

Five States availed themselves of this opportunity, two of them having 
been represented a t  the Conference by observers. 



assumes its responsibilities as depositary of the Geneva Conventions, 
as from the date of signature. 

Another point which should be mentioned is that certain delega- 
tions made reservations at  the time of signature1. Such reservations 
will not remain in force, however, unless they are confirmed when the 
instrument of ratification is deposited. 

ARTICLE 152. -- RATIFICATION a 

T h e  present Convention shall be ratified as soon as possible and the 
'ratifications shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of rati- 
fication and certified copies of this record shall be transmitted by the 
Swiss Federal Council to all the Powers in whose name the Convention 
has been signed, or whose accession has been notified. 

Ratification is the formal act by which a Power finally accepts the 
text of the Convention which has been signed at an earlier stage by 
its Plenipotentiaries. This act, carried out by the body competent 
under the municipal law of each country, can alone give the Conven- 
tion obligatory force and make it binding on the State concerned. 

Ratification is made effective by the deposit with the Swiss Federal 
Council of a communication called the instrument of ratification, 
which is an expression of the will of the State concerned towards the 
other States3. 

The statement that the Convention " shall be ratified as soon 
as possible " is a pressing recommendation to each country to hasten 
the procedure. 

In accordance with normal practice, provision has not been made 
for the direct exchange of ratifications between signatory countries, 
but for their deposit with a Government which is made responsible 
for receiving them and for notifying receipt. This task has been 

For the text of those reservations, see Final Record of the Diplomatic 
Conference of Geneva of 1949, Vol. I ,  pp. 342-357. 

2 Article common to all four Conventions. Cf. First Convention, Article 57 ; 
Second Convention, Article 56 ; Third Convention, Article 137. 

I t  is only the deposit of the ratification which is valid under international 
law and not the authorization to  ratify which, under the law of the majority 
of countries, must be given to  the Government by Parliament. 



entrusted to the Swiss Federal Council, the traditional depositary of 
the Geneva Conventions. 

PARAGRAPH2. - RECORDAND NOTIFICATION 

Paragraph 2 lays down that the Swiss Federal Council is to draw 
up a record of the deposit of each instrument of ratification, and 
transmit a certified copy of that record to signatory and acceding Powers. 

Both the record and the copies will mention any reservation which 
may accompany the ratification, for the information of the other States. 

In so far as it is possible to follow rides in such a controversial 
matter, the absence of an objection to a reservation on the part of a 
State to whichit is thus communicated maybe taken as denoting assent. 

The effect of an objection by a State party or signatory to the 
Convention to a reservation made by another party is at  present 
under discussion. Those in favour of the traditional system claim 
that such an objection prevents the Power making the reservation 
from participating in the Convention. On the other hand, those who 
follow the system in force in Pan-American affairs claim that the 
objection only prevents the Convention from entering into force as 
between the party making the reservation and the State objecting 
to that reservation. The International Court of Justice, in an opinion 
given in connection with the Genocide Convention, recommended a 
compromise solution, in which the criterion adopted would be the 
compatability or incompatibility of the reservation with the object 
of the Convention. 

In any case, it is obvious that a reservation which is accepted, 
expressly or tacitly, will only affect the relations which the State 
making it maintains with other contracting Powers, and not the rela- 
tions of those Powers among themselves. 

As stated above, a reservation made at the time of signature is 
only valid if it is confirmed at the time of ratification. 

ARTICLE 153. - ENTRY INTO FORCE 

The  present Convention shall come into force s ix  months after not 
less than two instruments of ratification have been deposited. 

Thereafter, i t  shall come into force for each High Contracting Party 
s ix  months after the deposit of the instrument of ratification. 

1 Article common to  all four Conventions. Cf. First Convention, Article 58 ; 
Second Convention, Article 57 ; Third Convention, Article 138. 



Under this clause, the Convention is to enter into force six months 
after two instruments of ratification have been deposited1. 

The Convention will, of course, enter into force at  that juncture 
only between the first two States which ratify the Convention, 
and then only after six months have elapsed from the date on which 
the second ratification was deposited. 

That date marks an event of some importance, however ;it is the 
date on which the Convention becomes an integral part of inter- 
national law. From that day onwards the Convention will exist as 
such, whereas without the two ratifications, it would never be more 
than an historical document. Then only will it become possible for a 
non-signatory State to become party to the Convention by acceding 
to it 2. 

When the Convention enters into force in a country, it does not 
follow that all its provisions must be applied immediately. The 
majority, as indicated in Articles 2 and 3 of the Convention, only 
require implementation in cases of armed conflict. Certain Articles 
nevertheless become applicable immediately, in peacetime :Articles 53 
and 54, for example, relating to the misuse of the red cross emblem. 

The number of ratifications required before the Convention can 
enter into force has been reduced to a minimum, to make it possible 
for accessions to this universal humanitarian Convention to take place 
as soon as possible. 

The six months which must elapse in the case of each State 
before its ratification takes effect should give it time to take such 
preliminary steps, particularly legislative and administrative measures, 
as are necessary in view of the new obligations it has assumed. 

The Fourth Convention actually entered into force on October 21, 
1950, Switzerland having ratified it on March 31,1950, and Yugoslavia 
011April 21 of the same year. 

The Convention will enter into force, for each State which snbse- 
quently ratifies it, six months after the deposit of the instrument of 

The text says " not less than two instruments of ratification " to meet the 
improbable case of several States having ratified on the same day. 

"ee commentary on Article 155, p. 621. 
3 In practice, the waiting period will be longer in the single case of the first 

State to ratify the Convention, since it will be determined by the date of the 
second ratscation. 



ratification. From that date, the State in question will be bound by 
the Convention in its relations with all Powers which have ratified 
it not less than six months before. Thereafter, it will be bound in its 
relations with other Powers six months after each of them has ratified 
the Convention. 

ARTICLE 154. - RELATION WITH T H E  HAGUE CONVENTIONS 

In the relations between the Powers who are bound by the Hague 
Conventions respecting the Laws and Customs of W a r  on  Land,  whether 
that of July  29,  1899, or that of October 18, 1907, and who are parties 
to the present Convention, this last Convention shall be supplementary 
to Sections I1 and 111of the Regulations annexed to the above-mentioned 
Conventions of T h e  Hague. 

1. General Observations and Historical Survey ,  

When the Geneva Diplomatic Conference of 1929 expressed a 
wish for an improvement in the protection of civilians under inter- 
national law, it might have been thought that such protection could 
be ensured by a development of the Fourth Hague Convention of 1907. 

However, the tragic events of which so many civilians were 
victim during the Second World War showed that such a vital 
problem could only be solved by means of special regulations, and it 
was recognized that a completely new and separate diplomatic 
instrument would have to be drawn up. Those who took part in the 
preparatory work had such an instrument in mind. 

Once the text was drawn up, it was necessary to specify the rela- 
tionship between the new Convention and the Hague Regulations, 
which contain general provisions forming the basis for the protection 
of civilians in time of war, particularly in occupied territory. Article 
154 is therefore based on the need to specify the relationship of the 
Convention with the Hague Regulations. Various drafts were put 
forward. Some had thought that the new Convention could be said 
to " replace " the 1907 Hague Regulations in respect of subjects 
dealt with in the Convention. Finally, the 1949 Diplomatic Con- 
ference decided in favour of a proposal made by the International 
Committee of the Red Cross at the Conference of Government Experts 
in 1947. 

The wording adopted by the Diplomatic Conference is similar to 
that which specifies the relationship between the Third Geneva Con- 



vention relative to the Treatment of Prisoners of War and the 1907 
Hague Regulations. The Third Geneva Convention, however, repeats 
everything in the Hague Regulations which concerns prisoners of 
war, whereas in the Fourth Convention some of the provisions of those 
Regulations which deal with civilians have been omitted or 
amended. The explanation is simple : the Hague Regulations codify 
the laws and customs of war and are intended above all to serve as a 
guide to the armed forces, whereas the Fourth Convention aims 
principally a t  the protection of civilians. 

Gener-ally speaking, however, it may rightly be claimed that the 
Convention as a whole determines the treatment of civilians in time 
of war so that in that connection, with the few exceptions discussed 
later, the new provisions have entirely replaced the 1907 Regulations. 
For that reason, when a State is party to the Fourth Geneva Conven- 
tion of 1949, it is almost superfluous to enquire whether it is also 
bound by the Fourth Hague Convention of 1907 or the Secondof 1899. 
Furthermore, the Hague Regulations are considered to have given writ- 
ten expression to international custom and no State would be justified 
today in claiming that the Regulations are not binding on it because 
it is not party to them. The International Military Tribunal sitting at 
Nuremberg stated as much when it said that in 1939 the Regulations 
annexed to the Convention (the Fourth Hague Convention of 1907) 
were accepted by all civilized States and regarded by them as the 
codified expression of the laws and customs of war to which Article 6(b) 
of its Charter referred. 

There is no need, therefore, in particular cases, to wonder whether 
the Hague Regulations and the Fourth Geneva Convention are both 
applicable. If the Geneva Convention is applicable, the Hague 
Regulations are also applicable a fortiori in respect of all matters 
concerning civilian persons in time of war not contained in the 1949 
Convention. 

A detailed examination of those provisions of the Hague Regula- 
tions (sections I1 and 111)which affect the situation of civilian persons 
is necessary to determine what points have been omitted in the 
Fourth Convention. 

2. Examination of the provisions of the Hague Regulations 

Article 23. -In addition to the prohibitions provided by special Conven- 
tions, it is especially forbidden : 

(g) to destroy or seize the enemy's property, unless such destruction or 
seizure be imperatively demanded by the necessities of war. 



Without expressing an opinion on the subject, it may perhaps be 
permissible to refer to the inordinately wide use which has been made 
of the pretext of " the necessities of war " to justify destruction and 
seizure. 

The Fourth Convention has repeated this prohibition in Article 53 
in respect of destruction in occupied territory only. Furthermore, 
the prohibition relates only to destruction carried out by the Occupy- 
ing Power. Destruction caused by other belligerents, particularly 
by bombing, is not mentioned. 

The provision of the Hague Regulations, in so far as it is considered 
still applicable, therefore remains vaiid for ali seizures of enemy 
property and for destruction not carried out by the Occupying Power 
in occupied territory. 

Article 23. -. . . it is especially forbidden . . . 
(h )  to declare abolished, suspended or inadmissible in a court of law 

the rights and actions of the nationals of the hostile Party. 

The Geneva Convention contains no explicit provision of this 
type, since as a general rule it does not deal with the protection of 
property. It therefore remains completely valid, although, in truth, 
it has not always been observed by belligerents. 

~rticl' 23, fiaragraph 2. -A belligerent is likewise forbidden to compel 
the nationals of the hostile Party to take part in the operations of war 
directed against their own country, even if they were in the belligerent's 
service before the commencement of the war. 

This prohibition is general in scope and applies both to the inhabi- 
tants of occupied territory and to enemy nationals in the territory of 
the State concerned. 

The Fourth Convention. in paragraph 1 of Article 51, confirms 
this prohibition in respect of occupied territory, extends it and makes 
it more precise. I t  prohibits not only compulsion, but also forbids 
any pressure or propaganda which aims at securing voluntary enlist- 
ment. It is not restricted to warlike operations against the country 
of the protected persons, but prohibits all military service. 

The situation of enemy aliens in the territory of a belligerent is 
governed by paragraph 2 of Article 40, which contains the same 
prohibition as the Hague Regulations. 

Article 27. - In sieges and bombardments, all necessary steps must be 
taken to spare, as far as possible, buildings dedicated to religion, art, 
science or charitable purposes, historic monuments, hospitals and places 
where the sick and wounded are collected, provided they are not being 
used at the same time for military purposes. 



I t  is the duty of the besieged to indicate the place of such buildings 
or places by distinctive and visible signs, which shall be notified to the 
enemy beforehand. 

The protection of civilian hospitals is henceforth ensured by 
Articles 18 and 20 of the Convention ; subject to  certain conditions, 
they may be marked by means of the red cross emblem. 

As regards all other buildings and establishments, however, the 
provision in the Hague Regulations remains valid. 

Article 28. -The pillage of a town or place, even when taken by assault, 
is prohibited. 

Article 33 of the Fourth Geneva Convention of 1949 repeats this 
prohibition in absolutely general terms. 

Article 29. - A person can only be considered a spy when, acting 
clandestinely or on false pretences, he obtains or endeavours to obtain 
information in the zone of operations of a belligerent with the intention 
of communicating it to the hostile party. 

Thus, soldiers not wearing a disguise who have penetrated into the zone 
of operations of the hostile army, for the purpose of obtaining information, 
are not considered spies. Similarly, the following are not considered spies : 
soldiers and civilians carrying out their mission openly, entrusted with the 
delivery of despatches intended either for their own army or for the enemy's 
army. To this class belong likewise persons sent in balloons for the purpose 
of carrying despatches and, generally, of maintaining communications 
between the different parts of an army or a territory. 

The definition of a spy given in this Article remains completely 
valid since the Geneva Convention contains no similar provision. 
However, a spy is also a protected person in so far as he conforms to  
the definition given in Article 4 of the Fourth Convention. Under 
Article 5 of the Convention, the spy may nevertheless be deprived 
temporarily of certain rights, particularly the right of communication. 

Article 30. - A spy taken in the act shall not be punished without 
previous trial. 

The Convention contains several provisions in this respect which 
extend the principle and make i t  precise. Thus Article 3 prohibits 
" the passing of sentences and the carrying out of executions without 
previous judgment pronounced by a regularly constituted court, 
affording all the judicial guarantees which are recognized as indispens- 
able by civilized peoples ". 

Article 3, although i t  applies only to armed conflicts not of an 
international character, contains rules of absolutely general applica- 
tion. The prohibition mentioned is, moreover, confirmed by Article 5 
and Articles 64-76. 



I t  should also be noted that paragraph 2 of Article 68 authorizes 
the Occupying Power under certain conditions to inflict the death 
penalty on protected persons found guilty of espionage. 

Article 31. -A spy who, after rejoining the army to which he belongs. 
is subsequently captured by the enemy is treated as a prisoner of war, and 
incurs no responsibility for his previous acts of espionage. 

This rule remains valid. 

Article 42. - Territory is considered occupied when it is actually 
placed under the authority of the hostile army. 

The occupation extends only the territories where such authority 
has been established and can be exercised. 

As stated above, the Geneva Convention is a complete document 
containing its own rules of application. Those rules are based above 
all on the individual. Once the individual is in the power of the enemy 
he becomes by that very fact a protected person in the sense of 
Article 4. Article 42 of the Hague Regulations, therefore, has no direct 
influence on the application of the Fourth Convention to civilian 
persons protected by its terms. 

Article 43. - The authority of the legitimate power having in fact 
passed into the hands of the occupant, the latter shall take all the measures 
in his power to restore, and ensure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 
country. 

This Article imposes obligations of a general nature on the Occupy- 
ing Power, intended to protect not only the inhabitants of the occupied 
territory, but also, for example, the State, political institutions, etc. 

The Geneva Convention does not deal with the observance of the 
laws in force except in so far as they are directly connected with 
civilian persons. For that reason, it contains specific provisions 
concerning penal legislation (Article 64 et sqq.) and labour legislation 
(Article 51). 

With regard to the maintenance of public order and safety, the 
Fourth Convention only deals with such aspects as are directly 
connected with the protection of civilian persons, particularly ensuring 
food and medical supplies for the population (Article 55), preserving 
hygiene and public health (Article 56) and giving spiritual assistance 
(Article 58). 

I t  may therefore be concluded that the Convention has taken 
from this provision of the Hague Regulations those parts essential 
for the protection of civilian persons. In all other respects, Article 43 
of the Regulations remains valid. 



Article 44. -A belligerent is forbidden to force inhabitants of territory 
occupied by it to furnish information about the army of the other belligerent, 
or about its means of defence. 

Article 31 of the Geneva Convention contains a general prohibition 
on the exercise of physical or moral coercion, in particular to obtain 
information from protected persons or from third parties. Article 44 
of the Regulations therefore no longer has any point. 

Article 45. - I t  is forbidden to compel the inhabitants of occupied 
territory to swear allegiance to the hostile Power. 

There is no exactly similar provision in the Fourth Convention, 
but its substance is certainly contained in Article 27, which provides 
that protected persons are entitled to respect for their persons and 
honour. Furthermore, Article 68 emphasizes that protected persons 
who are not nationals of the Occupying Power are not bound to  i t  
by any duty of allegiance. 

- It may therefore be considered that, while the Convention does 
deal with this point in general terms, the specific prohibition contained 
in the Hague Regulations remains valid. 

Article 46. -Family honour and rights, the lives of persons, and private 
property, as well as religious convictions and practice, must be respected. 

Private property cannot be confiscated. 

Everything in this Article which concerns the protection of the 
individual has been repeated, developed and made more precise in 
the Convention, especially in Article 27. 

On the other hand, respect for private property is not covered 
by the Geneva Convention. 

Article 47. -Pillage is formally forbidden. 

As stated with regard to Article 28 of the Regulations, Article 33 
of the Convention contains a general prohibition of pillage. Article 47 
of the Regulations therefore loses all point as regards civilian persons. 

Article 48. - If, in the territory occupied, the occupant collects the 
taxes, dues and tolls imposed for the benefit of the State, he shall do so, 
as far as is possible, in accordance with the rules of assessment and incidence 
in force, and shall in consequence be bound to defray the expenses of the 
administration of the occupied territory to the same extent as the legitimate 
Government was so bound. 

Article 49. -If, in.addition to the taxes mentioned in the above Article, 
the occupant levies other money contributions in the occupied territory, 
this shall only be for the needs of the army or of the administration of the 
territory in question. 
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These Articles are not directly connected with the protection of 
the civilian persons. They are therefore not t o  be found in the Con- 
vention and remain valid. 

~ r t i c l e50. - No general penalty, pecuniary or otherwise, shall be 
inflicted upon the population on account of the acts of individuals for 
which they cannot be regarded as jointly and severally responsible. 

This provision has given rise to various interpretations. Thus 
many authors have claimed that it does not prohibit the execution 
of hostages. 

The Convention defined and extended the prohibition on collective 
punishment in Article 33. Article 34 forbids the taking of hostages. 

Article 50 of the Regulations has thus become very much out- 
of-date. 

Article 57. -No contribution shall be collected except under a written 
order, and on. the responsibility of a Commander-in-Chief. 

The collection of the said contribution shall only be effected as far as 
possible in accordance with the rules of assessment and incidence of the 
taxes in force. 

For every contribution a receipt shall be given to the contributories. 

The reader is referred to the comments on Articles 48 and 49. 

Article 52. -Requisitions in kind and services shall not be demanded 
from municipalities or inhabitants except for the needs of the army of 
occupation. They shall be in proportion to the resources of the country, 
and of such a nature as not to involve the inhabitants in the obligation 
of taking part in military operations against their own country. 

Such requisitions and services shall only be demanded on the authority 
of the commander in the locality occupied. 

Contributions in kind shall, as far as possible, be paid for in cash ; if 
not, a receipt shall be given and the payment of the amount due shall be 
made as soon as possible. 

Here, a distinction must be drawn between requisitions of s e ~ c e s  
and requisitions in kind : 

(a) Requisitions of services : 
Article 51 of the Convention develops and makes more precise 

the Article in the Hague Regulations. It constitutes, in fact, a new 
set of very detailed regulations. On two points, however, the Hague 
Regulations remain valid : the requisition of services shall be in 
proportion to the resources of the country and shall only be demanded 
on the authority of the commander in the locality occupied. The 
Convention does not mention these two points. 

It should also be noted that under Article 54, judges and public 
officials benefit from special provisions. 



( b )  Requisitions in kind : 

In this sphere the Hague Regulations remain completely valid. 

The Convention mentions only some special cases for which special 


rules are laid down. These include food and medical supplies (Arti- 
cle 55) and civilian hospitals and their material and stores (Article 57). 
These requisitions remain subject, as provided in the Hague Regula- 
tions, to the authority of the commander in the locality occupied. 

Articles 53 to 55. 
These Articles, which do not deal directly with the protection of 

civilian persons, have no equivalent in the Convention and therefore 
remain completely valid. 

Article 56.-The property of municipalities, that of institutions dedicated 
to religion, charity and education, the arts and sciences, even when State 
property, shall be treated as private property. 

All seizure of, destruction or wilful damage done to institutions of this 
character, historic monuments, works of arts and science, is forbidden 
and should be made the subject of legal proceedings. 

This Article remains valid. It may be noted that Article 63 of the 
Convention gives relief societies wider guarantees. Furthermore, the 
protection of hospitals is dealt with at  length in Articles 18, 19, 20, 56 
and 57 of the Convention. On this particular point, the Geneva 
Convention has established a completely new system. 

3. Conclusions 

An examination of those provisions of the Hague Regulations 
which relate to the protection. of civilian persons shows that the 
Fourth Convention repeats most of them. Nevertheless, the Hague 
Regulations remain applicable. 

In giving instructions to their armed forces or administrative 
services with regard to the treatment of civilian persons, especially 
in occupied temtory, States will therefore have to take this situation 
into account. They could take as a basis for such instructions the 
Fourth Convention, with the addition of those points on which the 
Hague Regulations remain valid and must be observed. 

In order to facilitate the drawing up of such instructions, the 
points concerned are summarized as follows : 

In respect of all the belligerent countries : 

(1) 	Prohibition of the seizure of enemy property and the destruction 
of enemy property other than that carried out by the Occupying 
Power in occupied territory (Article 23 (g)); 
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(2) 	 Prohibition on declaring abolished, suspended or inadmissible 
in a court of law the rights and actions of the nationals of the 
hostile party (Article 23 (h)) ; 

(3) 	Definition of a spy (Articles 29 and 31) ; 

Occufiied territories : 

(4) 	 The general maintenance of public order and safety and respect 
for the laws in force (Article 43) ; 

(5) 	 Prohibition on coercion of the population to swear allegiance 
(Article 45) ; 

(6) 	 Respect for private property (Article 46) ; 
(7) 	 Taxes and contributions (Articles 48, 49 and 51) ; 
(8) 	 Requisitions of services : they must be proportional to the 

resources of the country and only carried out on the authority 
of the commander in the locality occupied (Article 52) ; 

(9) 	 The requisition of foodstuffs and medical material and stores 
shall only be demanded on the authority of the commander in 
the locality occupied (Article 52). 

Naturally only those questions which directly concern civilian 
persons have been mentioned. Of course, provisions of another cha- 
racter, such as Articles 22, 23 (in part), 24 to 27, 32 to 34, 36 to 41, 
42 and 53 to 56 of the Hague Regulations which deal with very 
different subjects, remain completely valid. 

ARTICLE 155. - ACCESSION' 

F r o m  the date of i t s  coming into force, i t  shall be open to a n y  Power 
in whose name the present Convention has not been signed, to accede to 
this  Convention. 

Accession is the method by which any Power which has not signed 
the Convention may become party to it. 

No limitation or condition is imposed except that the Convention 
must have already entered into force. The invitation is addressed 
to all States, whether or not they are parties to one of the earlier 
Conventions. The Geneva Conventions, which draw their strength 
from their universality, are treaties open to a11 2. 

l ~ r t i c l ecommon to all four Conventions. Cf. First Convention, Article 60 ; 
Second Convention, Article 59 ; Third Convention, Article 139. 

a The Geneva Convention of 1906 did not yet possess this characteristic 
in the same degree. (See Article 32 of that  Convention.) 



Accession is exactly the same in its effects as ratification, to which 
it is equivalent in all respects. 

An accession can, however, place take only after the entry into 
force of the Convention, that is to say, six months after the first two 
instruments of ratification have been deposited. The Convention 
has thus been open to accession since October 21,1950. 

ARTICLE 156. - NOTIFICATION OF ACCESSIONS 

Accessions shall be notified in writing to the Swiss Federal Council, 
and shall take effect s ix  months after the date on which they are received. 

T h e  Swiss  Federal Council shall comwunicate the accessions to all 
the Powers in whose name the Convention has been signed or whose 
accession has been notified. 

Contrary to former practice, accession today works on the same 
as ratification. Thus accessions to the Fourth Convention 

will take effect six months after the date on which they are received 
by the Swiss Federal Council which, in this case also, is named as 
depositary and has the task of communicating accessions to the other 
Powers. 

Article 156 does not state, as Article 152 did'for ratifications, that 
the Federal Council must draw up a record of the deposit of each 
accession, nor that it must transmit a copy of that record to the 
other Powers. In  practice, however, there is no reason why the 
formalities should not be the same for accessions as for ratifications. 

If reservations are made on accession, they will be treated in the 
same way as reservations on ratification 2. 

ARTICLE 157. - IMMEDIATE EFFECT 

The  situations provided for in Articles 2 and 3 shall give immediate 
effect to ratifications deposited and accessions notified by the Parties to 
the conflict before or after the beginning of hostilities or occupation. 

1 Article common to all four Conventions. Cf. First Convention, Article 
61 ; Second Convention, Article 60 ; Third Convention, Article 140. 

a See commentary on Article 152. 
8 Article common to all four Conventions. Cf. First Convention, Article 62 ; 

Second Convention. Article 61 ; Third Convention, Article 141. 



T h e  Swiss Federal Council shall communicate by the quickest method 
a n y  ratifications or accessions received from Parties to the conflict. 

Should war break out or a similar situation arise, the entry into 
force of the Convention obviously cannot be subject to the six months 
waiting period which follows ratification or accession under normal 
peacetime conditions. 

Ratification or accession will therefore take effect immediately 
as far as the country or countries affected by such events are con- 
cerned. The Convention will enter into force from the outbreak of 
hostilities or the beginning of occupation if the ratification has already 
been deposited, or from the date of the deposit of the ratification if 
it is deposited later. 

The 1929 Conventions contained a similar provision, but only 
referred to " a state of war ". The 1949 text refers to Articles 2 and 3, 
since an essential object of these two new Articles is to define the 
situation in which the Convention is to be applied-namely cases of 
declared war or of any other armed conflict, even if a state of war 
is not recognized by one of the Parties (Article 2, paragraph 1) l, 
the total or partial occupation of a territory even if it meets with no 
armed resistance (Article 2, paragraph,2), and, lastly, armed conflicts 
not of an international character (Article 3). 

Article 157 also mentions that the Federal Council is to commu- 
nicate ratifications or accessions to signatory States " by the quickest 
method ". Grave events demand urgent measures. The customary 
procedure, as laid down in Article 152, paragraph 2, is in that case 
no longer required. Suitable means such as a telegram will be used. 

ARTICLE 158. - DENUNCIATION ' 

Each of the High Contracting Parties shall be at liberty to denounce 
the #resent Convention. 

1 The ratification or accession of a Power will also clearly take effect 
immediately where its opponent in the conflict is a Power which is not party 
to the Convention, even if that Power refuses to apply the provisions of the 
Convention. The third paragraph of Article 2, which raises the principle of 
reciprocity affects only the application of the Convention, and not its entry 
into force, and can in no way prevent the immediate effect of the ratification. 
The fact that a conflict has broken out or that a similar situation has arisen 
is the only determining factor here ; the enemy's position with regard to the 
Convention does not affect the issue. 

Article common to all four Conventions. Cf. First Convention, Article 63 ; 
Second Convention, Article 62 ; Third Convention, Article 142. 



The  denunciation shall be notified in writing to the Swiss Federal 
Council, which shall transmit i t  to the Governments of all the High 
Contracting Parties. 

T h e  denmciation shall take eflect one year after the notification 
thereof has been made to the Swiss Federal Council. However, a denun- 
ciation of which notification has been made at a time when the denouncing 
Power i s  involved in a conflict shall not take eeect unti l  peace has been 
concluded, and unti l  after operations connected with release, repatriation 
and re-establishment of the persons protected by the present Convention 
have been terminated. 

The  denunciation shall have effect only in respect of the denouncing 
Power. It shall in no way impair  the obligations which the Parties to 
the conflict shall remain bound to fulfil by virtue of the principles of the 
law of nations, as  they result from the usages established among civilized 
peoples, from the laws of humanity and the dictates of the public conscience. 

This clause gives any Contracting Power the right to withdraw 
unilaterally from the community of States parties to the Convention. 
If there were no such provision, withdrawal would not be possible 
except by consent of the other Contracting Parties. 

The clause might be said to be a matter of form; for since the 
first came into existence no State has ever denounced a Geneva 
Convention. Surely it is inconceivable that any Power would wish 
to repudiate such elementary rules of humanity and civilization. 

Besides, even if a State were to denounce the Geneva Convention, 
it would still be bound by the principles of that Convention, which 
are to-day the expression of valid international law in this sphere l. 

Denunciations, like accessions, must be notified in writing to the 
Swiss Federal Council, in its capacity as depositary of the Geneva 
Conventions. The Federal Council will transmit them to the other 
High Contracting Parties. 

A denunciation will not take effect immediately ; under normal 
peacetime conditions, it will take effect only after one year has elapsed. 

l See the commentary on Article 154. 



If the denouncing Power is involved in a conflict the waiting 
period will be prolonged and the denunciation will not take effect 
until peace has been concluded 2, or even, where the case arises, until 
the release and repatriation of protected persons are completed 3. 

This clause is the counterpart of the preceding Article ; it, too, is 
dictated by the best interests of the victims of war. 

According to the actual letter of the Convention, the prolongation 
of the waiting period only affects denunciations notified " at a time 
when the denouncing Power is involved in a conflict " and not those 
notified before the conflict begins, which are subject to a waiting 
period of one year. The spirit of the Article, however, like that of the 
preceding one, demands that it should be applied in a broader sense 
and that a denunciation notified less than a year before a conflict 
breaks out should also have its effect suspended until the end of the 
conflict. 

The paragraph begins by stating that the denunciation is to have 
effect only in respect of the denouncing Power. That is self-evident. 

The next sentence, which did not exist in the earlier Conventions 
but originated in a proposal by the XVIIth International Red Cross 
Conference, is no less logical. I t  lays down that the denunciation is 
not to impair the obligations which the Parties to the conflict remain 
bound to fulfil by virtue of the principles of the law of nations, as 
they result from the usages established among civilized peoples, from 
the laws of humanity and the dictates of the public conscience. 

Vague, and obviously deliberately so, as it is, such a clause is 
nevertheless useful, as it reafirms the value and permanence of the 
lofty principles underlying the Convention. Those principles exist 
independently of the Convention and are not limited to it. The clause 
shows clearly that a Power which denounced the Convention would 
nevertheless remain bound by the principles contained in it in so far 
as they are the expression of the imprescriptible and universal rules 
of customary international law. 

The provision takes its whole significance from the fact that the 
Convention contains no Preamble 4. 

-

1 The word " conflict " must obviously be understood in its broadest 
sense ; i t  covers the various situations described in Articles 2 and 3. 

a The wording used shows clearly that i t  is the formal conclusion of the 
peace treaty which is meant and not merely the ending of military operations. 
In cases of conflicts not of an international character, it will mean the effective 
re-establishment of a state of peace. 

This provision may be compared with Article 6. 
See above, p. 14. 



That is where it would have been most appropriately placed. 
Its affinity to the eighth paragraph of the Preamble to the Fourth 
Hague Convention of 1907-the so-called Martens clause-is evident. 

ARTICLE 159. - REGISTRATION WITH T H E  UNITED NATIONS 

The Swiss Federal Council shall register the present Convention with 
the Secretariat of the United Nations. The Swiss Federal Council 
shall also inform the Secretariat of the United Nations of all ratifications, 
accessions and den.unciations received by i t  with respect to the present 
Convention. 

I t  is now laid down that the Geneva Convention of 1949 is to be 
registered with the Secretariat of the United Nations, just as  it was 
provided previously that the Convention of 1929 was to be deposited 
in the archives of the League of Nations. States Members of the 
United Nations are, indeed, obliged to have the international treaties 
which they conclude registered ; if this were not done, they would 
not be able to invoke them before an organ of the United Nations 2, 

and there is always the possibility that a dispute regarding the applica- 
tion or interpretation of the Convention may be brought before the 
International Court of Justice, as a resolution of the Diplomatic 
Conference of 1949 in fact recommends 3. Registration with the 
United< Nations also helps to make treaties more widely known. 

The obligation to register the Convention is not, however, a condi-
tion of its validity, which results solely from the procedure laid down 
in Articles 152 to 156. 

I t  is naturally the Swiss Federal Council which has to arrange for 
the registration of the Convention with the Secretariat of the United 
Nations, just as it has to inforni the Secretariat of any ratifications, 
accessions and denunciations which it receives. 

Article common to all four Conventions. See First Convention, Article 64; 
Second Convention, Article 63 ; Third Convention, Article 143. 

See ArticIe 18 of the Covenant of the League of Nations and Article 102 
of the United Nations Charter. 

a See Resolution 1 below. 



ANNEX I 

DRAFT AGREEMENT RELATING TO HOSPITAL AND 
SAFETY ZONES AND LOCALITIES 

In the commentary on Article 14 of the Convention, which invites 
Powers to establish hospital and safety zones and localities, several 
references were made to the Draft Agreement which the Diplomatic 
Conference of 1949 decided to annex to the text of the Convention. 

As stated, the Draft Agreement has only been put forward to 
States as a model, but the fact that it was carefully drafted at the 
Diplomatic Conference, which finally adopted it, gives it a very real 
value. I t  could usefully be taken as a working basis, therefore, 
whenever a hospital zone is to be established. 

In view of its importance, brief comments on the Draft Agreement 
are given below. 

ARTICLE 1. - BENEFICIARIES 

Hos$ital and safety zones shall be strictly reserved for the persons 
named in Article 23 of the Geneva Convention for the Amelioration of 
the Condition of the Wounded and Sick in Armed Forces in the Field 
of August 12, 1747,and in Article 14 of the Geneva Convention relative 
to the Protection of Civilian Persons in T i m e  of W a r  of Awgust 12, 1949, 
and for the fiersonnel entrusted with the organization and administration 
of these zones and localities, and with the care of the $ersons therein 
assembled. 

Nevertheless, persons whose permanent residence i s  within such 
zones shall have the right to stay there. 
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Article 1 determines the categories of persons who will be entitled 
to reside in hospital zones1. 

Paragraph 1covers the same ground as Article 14 of the Conven- 
tion, to which it refers. Reference should therefore be made to the 
commentary on that Article, for the categories of persons covered. 

The wording of the Convention does not define certain categories 
of persons very clearly, particularly the aged. Should the term 
" aged persons " be taken to mean those over 60, as the Conference 
of Experts of 1947 proposed ? I t  is a moot point, but the age suggested 
may serve as a useful working basis. 

What proportion of the total population would be entitled to take 
shelter in a hospital and safety zone ? As the question has not been 
studied systematically, some figures taken from the Swiss " Annuaire 
statistique " may be useful : according to the Annuaire the different 
categories of persons referred to in Article 14 of the Fourth Convention 
would represent the following percentages as far as Switzerland is 
concerned : 

% 
Children under 15 years of age . . . . . . . . .  20.7 
Mothers of children under 7 years of age approximately 6 
Expectant mothers . . . . . . . . . . . . . .  0.3 
Old people (over 65 years of age) . . . . . . . .  10 

37 

If the infirm, the wounded and the sick are added to the total, the 
proportion will certainly exceed 40 % of the whole population. There 
can be no question of providing shelter in a zone only representing a 
small portion of the territory for such a large proportion of the popu- 
lation. There is no cause for undue concern, however. People living 
in country districts far away from the probable zone of military 
operations will hardly think of leaving their homes. I t  is nevertheless 
we; to bear the figures in mind, in case it should, for instance, be 
proposed to arrange for the evacuation of a town and for the feeding 
of the evacuees and the necessary administrative staff. 

I t  should perhaps be added, that in the Committee's opinion, the 
expression "personnel entrusted with the organization and administra- 
tion of these zones " must be taken in a fairly broad sense, to include, 
for example, the police, the department responsible for preventing 
illegal entry into the zone, and the fire and civil defence services, as 

1 Under Article 13 of the Draft Agreement, it applies to hospital localities 
as' well as to hospital zones. Everything said in regard to the " zones " should 
therefore be taken as also applying to " localities ". 
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well as members of the Special Commissions provided for in Article 8 
of the Draft Agreement. 

Paragraph 2 is concerned with the resident population which, 
although not mentioned in the Convention itself, must nevertheless 
be taken into account-especially when dealing with hospital zones 
of some size. Residents in the zone have certain obligations which 
will be discussed in connection with the following Article. 

The Monaco Draft l authorized the temporary residence in a 
hospital zone of members of the armed forces on leave who originally 
came from the area in question. This would appear to  be allowed by 
the existing text, and the same facility night well be extended to 
workers on holiday from war factories. 

ARTICLE 2. - PROHIBITED WORK 

N o  persons residing, in whatever capacity, in a hospital and safety 
zone shall perform any work, either within or without tlze zone, directly 
connected with military operations or the production of war material. 

The meaning of "work directly connected with military operations" 
is defined in Articles 40 and 51 of the Convention. Reference may 
also be made to Article 50 of the Third Convention of 1949, which 
authorizes the employment of prisoners of war on the following classes 
of work : 

(a) 	 agriculture ; 
( b )  	industries connected with the production of or the extraction of 

raw materials, and manufacturing industries, with the exception 
of metallurgical, machinery and chemical industries ;public works 
and building operations which have no military character or 
purpose ; 

(c) 	 transport and handling of stores which are not military in cha-
racter or purpose ; 

( d )  	commercial business, and arts and crafts ; 
(e) 	domestic service ; 
( f )  public utility services having no military character or purpose. 
There is little ambiguity about the expression " production of 

war material ". I t  goes without saying that the manufacture of arms 
is excluded, and so is the manufacture of any article, substance or 
apparatus solely for use by the armed forces. There are, however, a 
number of doubtful cases-the manufacture of lorries, for example, 

See Commentary on the First Geneva Convention, p. 208. 
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since such vehicles may be used for purely civilian purposes, but may 
also be used by the armed forces. 

As can be seen, the solution provided by Article 2 is not as complete 
as could have been desired. This is one of the points which States 
might deal with in greater detail when bringing the Agreement into 
force. 

Nevertheless, in view of the difficulty of the problem, it would be 
advisable to make every effort to ensure that the local population 
in a hospital and safety zone is always as small as possible. Article 4 ( b )  
of this Draft Agreement emphasizes that particular point. 

ARTICLE 3. - PROHIBITED ACCESS 

The  Power establishing a hospital and safety zone shall take all 
Pzecessary measures to prohibit access to all persons who have no right 
of residence or entry therein. 

This obligation, which follows naturally from Article 1, calls for 
no particular comment. 

In practice, a fairly large police force will no doubt be required, 
since there is a risk that, under certain circumstances, unauthorized 
persons might try to enter the zones in considerable numbers. 

ARTICLE 4. -CONDITIONS 

Hospital and safety zones shall fulfil the following conditions : 
(a) 	 They shall comprise only a small $art of the territory governed by 

the Power which has established them. 
(b) 	They shall be thinly populated in relation to the possibilities of 

accommodation. 
(c) 	 They shall be far removed and free from all military objectives, or 

large indfistrial or administrative establishments. 
(d) 	 They shall not be situated in areas which, according to every 

probability, m a y  become important for the conduct of the war. 

This Article lays down the following four conditions which hospital 
zones must fulfil : 

(a) Size.-Hospital zones must occupy only a small part of the 
country's temtory. I t  would obviously be inadmissible for a State 
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to establish a hospital zone covering half the country. The very 
idea of zones of refuge implies a relatively limited area, and in any 
case the adverse Party would be unlikely to accord recognition to very 
large zones which might seriously impede military operations. 

(b) Populatiort.-The requirement that hospital zones should 
be thinly populated in relation to the possibilities of accommodation 
in them brings out the necessity for organizing such zones systema- 
tically in advance. I t  might otherwise be difficult to find an area 
fulfilling the conditions set here. Watering places or spas with numer- 
ous hotels and clinics would no doubt be suitable. 

If there were a sudden influx of persons to be protected, account 
should be taken of the opportunities offered by Article 15 of the 
Fourth Geneva Convention of 1949, which permits the establishment 
of " neutralized zones " where wounded and sick combatants or non- 
combatants and able-bodied civilians could alike be given shelter. 

As already said, the permanent population of a hospital zone 
should be as small as possible ; for if it were necessary to resort to 
transfers of population and evictions, serious difficulties might arise. 

(c) Remoteness from military objectives.-The essential condition 
-the very essence of the whole scheme-is that there should be no 
military objective either, within the zones or in their vicinity. 

The term " military objective" is found also in paragraph 5 
of Article 18 of the Convention, which recommends that hospitals 
be situated as far as possible from such objectives. Reference may be 
made to the Commentary on Article 18 for a discussion of the term, 
which must be understood in its broadest sense. As the whole object 
is to provide those enjoying the protection of the zones with the 
greatest possible measure of safety, it is necessary to remove from 
the zone and its neighbourhood anything which the enemy might 
regard as a military objective, in order to avoid objections when the 
question of the recognition of the zone arises. 

I t  is for that reason that the text also excludes " large industrial 
and administrative establishments ",although that in no way implies 
that they are to be regarded as being military objectives. Lines of 
communication serving the zone, which will not, under the Agree- 
ment, be utilized for military purposes, must also not be considered 
possible objects of attack. 

The Draft Agreement does not say at what distance the zones 
must be from such objectives and establishments. Here again, the 
criterion will be the safety of the zone. States find no difficulty in 
solving a similar problem in peacetime when they fix the boundaries 
of the danger zone surrounding an artillery range. 
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(d) Choice of area.-The zones must not be situated in areas 
which, according to every probability, may become important for 
the conduct of the war. That condition sets States a particularly 
difficult problem. As a general rule, they do not know the strategic 
plans of the enemy, who will keep them secret for as long as possible. 
Often they do not even know which countries they will have to face. 
The most which the authorities responsible for deciding the position 
of the zones will know for certain will be the plans for their own 
armed forces. I t  will be difficult for them to fulfil the present condition 
if they intend to take into account all possible moves by the enemy. 

In most countries, however, there are certain areas which more or 
less answer this requirement by reason of their geographical configu- 
ration and lessons drawn from the past. 

In any case, the authors of the provision were wise enough to 
insert the words " according to every probability ". 

- If a zone, contrary to the expectations of the State which estab- 
lished it, happened to acquire real military importance as a result of 
events, the adverse Party would admittedly be justified in declaring 
that it would no longer recognize it after the expiry of a reasonable 
period. 

ARTICLE 5. -OBLIGATIONS 

Hospital and safety zones shall Be subject to the following obligations : 
(a) T h e  lines of communication and means of transport which they 

possess shall not be used for the transport of military personnel or 
material, even in transit. 

(b) They  shall in no case be defended by military means. 

In addition to the conditions which we have just considered, 
hospital zones must fulfil two obligations, which we shall examine 
in turn. 

(a) Exclusion of military transport.-The Monaco Draft expressly 
authorized military convoys in transit to make temporary use of 
lines of communication and transport crossing a hospital zone. Certain 
experts had, however, opposed the provision, pointing out that the 
halting of a convoy in a zone might give rise to abuses and disputes 
as to the duration of the halt and the strategical purpose served by 
it, quite apart from interfering with the proper functioning of the 
zone. Taking these important arguments into consideration, the 
International Committee of the Red Cross felt bound to exclude such 
utilization of the zone entirely when drawing up the Draft Agreement. 



ANNEX I 633 

The same experts had also put forward objections to the passage 
of convoys of civilians in transit, but later conferences did not re- 
examine this problem and the text of Article 5, as it stands, does not 
appear to exclude such transit. The practice is not to be recommended, 
however, in view of the difficulties to which it may give rise. 

A zone may possess an aerodrome, provided it only serves zonal 
needs. 

The obligation laid down in this Article will undoubtedly influence 
the siting of any zones set up. Preference will be given to areas in 
which there are no main railway lines or roads, for fear of paralysing 
the system of communications, and interfering with the normal life 
of the country. 

(b) Absence of military defence. -Since the zones must be respected 
and protected by the Parties to the conflict they quite obviously 
may not be defended by military means. Should enemy forces pene- 
trate to the boundaries of a zone, no resistance will be offered, and the 
enemy will have the right to assume control of the zone, but not to 
modify its organization. In the same way, batteries of anti-aircraft 
guns may not be sited in the zone. 

On the other hand, the use of the term " military means " implies 
that zones may be defended against other dangers. They will, for 
example, possess a police force capable of maintaining law and order ; 
this police force may prevent individuals from penetrating unlawfully 
into the zone, either individually or in groups. Again, it is legitimate 
for a civil defence service to exist in the zone and for air raid shelters 
to be constructed there. 

There is no mention, either in the Draft Agreement or in the 
Convention, of the flight of aircraft over zones. In  the absence of 
any special provision, it must be assumed that both friendly and 
enemy aircraft may fly over them. 

ARTICLE 6. -MARKING 

Hos$ital and safety zones shall be marked by means of o b l i q ~ e  red 
bands on  a white gro.und, $laced o n  the buildings and outer $recincts. 

Zones reserved exclusively for the wounded and sick m a y  be marked by 
means of the Red Cross (Red Crescent, Red L ion  and Sun) emblem o n  a 
white ground. 

They  m a y  be similarly marked at night by means of a$fro$ria.te 
illumination. 
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In the documents it prepared for the Conference of Government 
Experts in 1947, the International Committee of the Red Cross 
requested the marking of safety zones and localities with an emblem 
to be decided upon. In the Draft Agreement it submitted to the 
XVIIth Conference of the Red Cross in 1948, the Committee aban- 
doned the idea of using the red cross emblem but suggested new 
markings : oblique red bands on a white ground. I t  was provided, 
however, that the zones set aside for the wounded and sick could 
make use of the red cross emblem. The Diplomatic Conference 
endorsed the suggestion, although one delegation pointed out the 
disadvantages of creating a new sign. 

In reality, the red bands on a white ground apply to safety zones ; 
no new emblem has been created for hospital zones, which shelter 
only the wounded and sick. As has been seen, all the parts making 
up a hospital zone are entitled to use the sign laid down in the Conven- 
tion, provided that the Government gives permission ; the use of the 
sign is therefore regulated by the Convention and can only be modified 
by special agreement. The existence of a resident population makes 
necessary formal agreement between the Parties concerned. 

Safety zones and localities, on the other hand, have markings of 
their own : oblique red bands on a white ground. The number of 
bands is not stated. In practice it would be advisable to lay down 
details of the design and regulate its use, although safety zones also 
are protected by notification as well as by their special markings1. 

The first paragraph makes the marking of zones and localities 
compulsory, but illumination at night is left optional. The absence 
or inadequacy of distinctive markings by night would undoubtedly 
expose the zone or locality to risks ;on the other hand, the illumination 
of certain parts of a territory may, as is well known, provide enemy 
aircraft with landmarks which will assist them in attacking military 
objectives. 

ARTICLE 7. - NOTIFICATION AND RECOGNITION 

The  Powers shall comm.unicate to all the High Contracting Parties 
in peacetime or o n  the ozltbreak of hostilities, a list of the hospital and 
safety zones in the territories governed by them. They shall also give 
notice of a n y  new zones set up dzlring hostilities. 

The sign of two oblique red bands on a white ground is used as an emblem 
by the Association internationale des Lieux de GenBve. 



ANNEX I 635 

A s  soon as the adverse Party has received the above-mentioned noti- 
fication, the zone shall be regularly established. 

I f ,  however, the adverse Party  considers that the conditions of the 
present agreement have not been fulfilled, it m a y  refuse to recognize 
the zone by giving immediate notice thereof to the Party responsible for 
the said zone, or m a y  make its recognition of such zone dependent upon  
the institution of the control provided for in Article 8. 

This provision is out of its logical place in the Draft Agreement, 
since its first paragraph relates to a situation which exists before the 
conclusion of the Agreement l. A provision of this nature should 
have been inserted in the Convention itself. 

However, it offers States a most valuable basis for action. Besides, 
the Powers concerned might well bring the Draft Agreement into force 
before the zones have been established. 

ARTICLE 8. -CONTROL 

A n y  Power having recognized one or several hospital and safety zones 
instituted by the adverse Party shall be entitled to demand control by one 
or more Special Commissions, for the pur@ose of ascertaining if the zones 
fulfil the conditions and obligations stipulated in the present agreement. 

For this purpose, members of the Special Commissions shall at all 
times have free access to the variozts zones and m a y  even reside there 
permanently. They shall be given all facilities for their duties of inspection. 

I t  is only reasonable that a belligerent who recognizes a zone 
established by the enemy should be able to demand the setting up 
of a supervisory body to ascertain, for example, if the obligations 
arising from Articles 4 and 5 of the Agreement are duly fulfilled. 

The drafts submitted to the Diplomatic Conference stipulated that 
this function should be entrusted to the Protecting Power acting for 
the State which had recognized the zone. It would have been possible 
in that way to make use of an organization ready to carry out the 
work on the spot. The Conference was nevertheless unwilling to 
agree to this solution, as it considered that the Protecting Powers 
were already overburdened with tasks of all kinds. 

The Draft Agreement accordingly entrusts supervision to Special 
Commissions. There is no indication, however, of their composition 

1 Article 14, paragraph 2, of the Convention reads :" Upon the outbreak 
and during the course of hostilities, the Parties concerned may conclude agree- -
ments . . . ". 
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or of who will appoint their members. These points will have to be 
settled a t  the time the Agreement is concluded. The members of 
the Commission will no doubt be neutrals, chosen by mutual agree- 
ment between the belligerents and representing either the Protecting 
Powers or other neutral States. 

The Agreement does not specify the qualifications and qualities 
which members of the Commissions must possess. As their main 
duty will be to supervise the execution of measures of a military 
nature, it will usually be desirable to obtain the assistance of 
officers, such as the military attachb of the Protecting Power or 
other neutral Powers. It would also be desirable for doctors to take 
part. 

ARTICLE 9. -SANCTIONS 

Should the Special Commission note any  facts which they consider 
contrary to the stifiulations of the present agreement, they shall at once 
draw the attention of the Power governing the said zone to these facts, 
and shall fix a t ime l imit  of five days within which the matter should 
be rectified. They  shall duly notify the Power who has recognized the zone. 

If ,  when the time l imit  has expired, the Power governing the zone 
has not complied with the warning, the adverse Party m a y  declare that 
it i s  no longer bozlnd by the present agreement ilz respect of the said zone. 

As was seen in the commentary on Article 8, the task of the Com- 
missions is to make sure that the zones duly fulfil the conditions and 
obligations arising out of the Agreement. Should the Commissions 
note facts contrary to its stipulations, they should at once bring them 
to the notice of the Power governing the zone and also notify the 
Power which has recognized it. 

The wording of the Article shows clearly that the r6le of the 
Commissions is to note any cases where the rules governing the 
establishment of zones are not observed, and not cases of violation 
by the adverse Party. The Draft Agreement might be expanded in 
this respect ; it might, for example, contain a reference to Article 149 
of the Convention, which fixes the procedure for enquiries into cases 
of alleged violations. 

The non-utilization of a zone for the purpose stipulated in the 
Agreement would no doubt in itself justify intervention by the 
Commission. 
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PARAGRAPH2. - OFWITHDRAWAL RECOGNITION 

The text adopted by the Diplomatic Conference is very nearly 
identical with that submitted to the XVIIth International Red Cross 
Conference. 

The wording of paragraph 2 implies that when the five days time 
limit has expired, the Commission is immediately to approach the 
adverse Party, which only then may declare that it is no longer 
bound by the Agreement in respect of the zone in dispute. 

The consequence of such a declaration would be to put an end 
to the privileged position of the zone, but it would not deprive the 
persons and property there of protection, since they would still be 
protected by the Geneva Convention. The local population would 
continue to benefit by the general immunity which international 
law assures them, and by the provisions of the Fourth Geneva Con- 
vention. 

Article 7 of the Fourth Convention lays down that no special 
agreement may adversely affect the situation of protected persons, 
nor restrict the rights which the Convention confers upon them. 
Article 9 of the Draft Agreement cannot, therefore, be interpreted as 
depriving the persons and property in a zone of the protection accorded 
to them, independently of the Agreement, by the Conventions them- 
selves. I t  should be remembered, finally, that the discontinuance of 
the protection to which medical establishments are entitled is subject 
to the conditions laid down in Article 19 of the Convention. 

ARTICLE 10. -NOMINATION O F  MEMBERS O F  T H E  COMMISSIONS 

A n y  Power setting up one or more hospital and safety zones, and the 
adverse Parties to whom their existence has been notified, shall nominate 
or have nominated by the Protecting Powers or by other neutral Powers, 
fiersons eligible to be members of the Special Commissions mentioned in 
Articles 8 and 9 l. 

As seen above, neither the Convention nor the Draft Agreement 
lays down the procedure for the setting up of the Special Commissions 
and the nomination of their members. Article 10 of the Draft Agree- 
ment merely gives general directions which cannot be applied by the 

1 The wording here differs from that used in the Agreement annexed to 
the First Geneva Convention, which uses the words " or have nominated by 
neutral Powers ", in place of the words " or have nominated by the Protecting 
Powers or by other neutral Powers ". The latter wording is to be preferred. 
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belligerents as they stand. The Agreements concluded should therefore 
lay down the exact procedure in regard to these two matters1. 

ARTICLE 11. -RESPECT FOR THE ZONES 

In no circumstances m a y  hospital and safety zones be the object of  
attack. They  shall be potected and resfiected at all times by the Parties 
to the conflict. 

As a natural consequence of their being declared neutral, hospital 
zones must never be attacked. There is also a positive obligation ; 
they are to be protected and respected by the belligerents a t  all times. 

The authors have deliberately used the phrase protected and 
respected, which the Geneva Convention applies consistently to the 
persons, buildings and objects which it safeguards. 

This traditional wording creates positive obligations of wider 
implication than a mere prohibition of attack. Protection must be 
extended, in particular, to the arrangements for supplying the zones 
and possibly also to the communications leading to them. In case 
of occupation, the enemy will, moreover, be responsible for the welfare 
of persons residing in the zone. This responsibility also falls on the 
Power establishing the zone 2. 

1 The following is a brief review of the solutions envisaged in the earlier 
drafts. 

The Monaco Draft proposed a Commission whose members, appointed by 
a specified authority (the Permanent Court of International Justice or a specially 
constituted international body), " must be approved by the Government 
concerned ". 

The draft submitted to the XVIth International Red Cross Conference 
in 1938 provided for two distinct Special Commissions, vlz. : 

(a) a Commission composed of nationals of neutral countries nominated 
by the Protecting Powers and agreed to by the Powers concerned, 
which was to carry out its duties from the time the zones were brought 
into actual use ; 

( b )  	an International Commission of Enquiry composed of neutrals and 
set up in time of peace for the purpose of intervening on the request 
of a belligerent or of a Commission of Control. 

The 1938 Draft merely proposed having a single Commission of Control 
for each country ; i t  was to be composed of three neutral members appointed 
by the Ipternational Committee of the Red Cross and approved by the State 
concerned. 

The Draft Agreement submitted to the XVIIth International Red Cross 
Conference in 1948 entrusted inspection of the zones to the Protecting Powers ; 
inspection was to be carried out on receipt of a request from the adverse Party. 

a Article 11 of the draft submitted to the XVIIth International Red Cross 
Conference included a second paragraph, according to which enemy forces 
which reached a zone could cross it without halting in it. The paragraph has 
now been dropped. 
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ARTICLE 12. - OCCUPATION 

I n  the case of occufiation of a territory, the hosfiital and safety zones 
therein shall continue to be respected and utilized as such. 

Their purpose m a y ,  however, be modified by the Occupying Power, 
o n  condition that all measures are taken to ensure the safety of the persons 
accommodated. 

The first mention of an obligation was in the proposals submitted 
by the International Committee of the Red Cross to the Conference 
of Experts in 1947 : the idea was maintained in the various drafts, 
and in the final text of 1949. 

Under the terms of this Article, however, the Occupying Power 
may modify the purpose to which the zones are put. The reference 
here is to persons admitted to the zones and sheltered there. The 
Occupying Power will be free to place its own wounded in a hospital 
zone or other persons in a safety zone, provided they belong to the 
requisite categories. I t  must first, however, make suitable arrange- 
ments for those who were there at  the time of occupation. Moreover, 
it is not entitled to expel the local population. 

The Draft does not say when the zones are to cease to exist as 
such. The prevailing opinion would appear to have been that this 
was a question for the establishing State to decide l. As the obligations 
laid upon the establishing State are at  the same time safeguards for 
the enemy, it would be advisable for the Agreement to fix the condi- 
tions governing the winding up of these zones, or, at least, for the 
utilization of the zone to be limited to a fixed period, which could, if 
necessary, be extended. , 

ARTICLE 13. - HOSPITAL LOCALITIES 

T h e  present agreement shall also apply to localities which the Powers 
m a y  utilize for the same purpose as hospital and safety zones. 

I t  has already been indicated that the provisions of the Draft 
Agreement apply to localities established by the belligerents as well 
as to zones. There is no essential difference between the two The 
above remarks therefore apply to both. 

1 See Ren6 CLEMENS : Le Projet de Monaco, p. 222. 

2 For a definition of the two terms, see Commentary I, p. 206. 
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DRAFT REGULATIONS CONCERNING COLLECTIVE RELIEF 
FOR CIVILIAN INTERNEES 

This draft which, according to Article 109 (paragraph 1) of the 
Convention, will be applied in the absence of special agreements 
between the Parties, deals with the conditions for the receipt and 
distribution of collective relief shipments. 

I t  is based on the traditions of the International Committee of 
the Red Cross which submitted it, and on the experience the Com- 
mittee gained during the Second World War. 

During the 1914-1918 war, the International Agency set up by the 
International Committee had distributed some relief to prisoners of 
war l and its relief activities were recommenced and considerably 
expanded during the Second World War. 

The development of total war had indeed made essential this 
type of action by an impartial humanitarian body. Between 1939 
and 1947, the International Committee of the Red Cross carried out 
extensive activities on behalf of an unprecedented number of pri- 
soners of war and internees of all categories, and the civilian popula- 
tions of many countries. These activities reached their peak in 1943- 
1944 with 2,000 wagons received and dispatched per month ; the 
International Committee had become the greatest relief distribution 
centre on the continent of Europe. 

Below are the eight Articles of the Draft Regulations with a 
brief commentary. 

* As had the Basle Agency, a forerunner of the Central Prisoners of War 
Agency, as early as 1870. See above, p. 541. 
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ARTICLE 1. - T H E  R O L E  O F  T H E  I N T E R N E E  COMMITTEES 

T h e  Internee Committees shall be allowed to distribute collective relief 
shifiments for which they are responsible, to all internees who are depen- 
dent for administration o n  the said Committee's place of internment, 
including those internees who are in hospitals, or in firisons or other 
fienitentiary establishments. 

Since the Internee Committees have the general task of furthering 
the physicai, spiritual and intellectual well-being of the internees 
(Article 103, paragraph I),  it was logical to recognize their right to 
distribute relief, a right which is furthermore implicit in Article 104 
relative to the privileges of the Internee Committees, the second 
paragraph of which expressly mentions the " receipt of supplies ". 
The rights thus conferred on Internee Committees, however, must 
not be allowed to run counter to the interests of internees who might 
be forgotten through temporary absence from the main place of 
internment. It is for that reason that the Article makes explicit 
reference to those who might be in hospital or in a detached working 
party. 

ARTICLE 2. - A SPECIAL CASE : MEDICAL STORES 

T h e  distribution of collective relief shifiments shall be egected in 
accordance with the instructions of the donors and with a $la% drawn 
ufi by the Internee Committees. T h e  issue of medical stores shall, however, 
be made for preference in agreement with the senior medical oficers, 
and the latter m a y ,  in hosfiitals and infirmaries, waive the said instruc- 
tions, i f  the needs of their patients so demand. W i t h i n  the l imits thus 
defined, the distribution shall always be carried out equitably. 

The principle governing the distribution of collective relief respects 
both the intentions of the donors and the plans drawn up by Internee 
Committees. A reservation is made here in respect of the distribution 
of medical stores, with a strong emphasis on preference for distribution 
in agreement with responsible medical men. The donors may, indeed, 
be mistaken with regard to the value of certain medicaments and the 
organization set up by the Internee Committees has everything to 
gain by scrupulous respect for medical advice. The doctors must 
therefore be allowed to allocate the medicaments to the best possible 
effect, i.e. to use them for those really in need. They must not, how- 
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ever, continually favour certain patients and that is why mention 
is made of the need for the distribution to be camed out equitably. 

ARTICLE 3. - RECEIPT O F  SUPPLIES 

Members of Internee Committees shall be allowed to go to the railway 
stations or other points of arrival of relief supplies near their places of 
internment so as to enable them to verify the quantity as well as the 
quality of the goods received and to make out detailed reports thereon for 
the donors. 

This Article relates to Article 104 of the Convention, which pro- 
vides that the Internee Committees may receive goods sent and sti- 
pulates that " all material facilities " shall be granted them. At the 
station, when the relief arrives, the delegate of the Internee Com- 
mittee will be able to check the quantity and quality of the goods ; 
he will transmit his report to the donors. In case of loss or deteriora- 
tion, the donors must, indeed, be able to claim the necessary com- 
pensation under their insurance contracts. 

ARTICLE 4. - SUPERVISION O F  DISTRIBUTION IN  "ANNEXES" 
O F  PLACES OF INTERNMENT 

Internee Committees shall be given the facilities necessary for verifying 
whether the distribution of collective relief in all subdivisions and annexes 
of their places of internment has been carried out in accordance with 
their instrzcctions. 

The travel facilities given to members of the Internee Committees 
must enable them to reach working parties detached from the main 
place of internment and, where necessary, hospitals, in order to 
comply with the recomme~ldations 01 Article 1of these Regulations, 
concerning the allocation of relief to internees temporarily separated 
from the internment centre. These facilities are in accordance with 
Article 104 (paragraph 2) of the Convention. 

ARTICLE 5. - FORMS OR QUESTIONNAIRES CONCERNING 
RELIEF  SUPPLIES 

Internee Committees shall be allowed to complete, and to cause to be 
completed by members of the Internee Committees in labour detachments 
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or by the senior medical oficers of infirmaries and hos$itals, forms or 
questionnaires intended for the donors, relating to collective relief supplies 
(distribution, requirements, quantities, etc.). Such forms and question- 
naires, duly comfileted, shall be forwarded to the donors without delay. 

If they are to be forwarded without delay-i.e., without being 
censored-, the forms or questionnaires for donors must deal strictly 
with collective relief only. I t  will be for the Internee Committee to 
draw up, in agreement with the commandant of the place of intern- 
ment, specimen forms which, 'on the commandant's responsibility, 
may be considered as fulfilling the provisions of these regulations 
and, as such, not subject to delay. 

ARTICLE 6.  -WAREHOUSES 

I n  order to secure the-regular distribution of collective relief sufiplies 
to the internees in their $lace of internment, and to meet any  needs that 
m a y  arise through the arrival of fresh $arties of internees, the Internee 
Committees shall be allowed to create and maintain suficient reserve 
stocks of collective relief. For this pwfiose, they shall have suitable 
warehouses at their disfiosal :each warehouse shall be provided with two 
locks, the Internee Committee holding the keys of one lock and the com- 
mandant of the place of internment the keys of the other. 

This Article is designed to make easier the carrying out of the 
distribution plans drawn up by the Internee Committees and men- 
tioned in Article 2. Since the supply of the place of internment with 
food is normally arranged by the Detaining Power, it is reasonable 
that when large consignments of relief anive the Internee Committee 
should lay down stocks against a future shortage. The warehouses, 
however, should not contain anything other than goods received as 
collective relief and every guarantee must be given to the Detaining 
Power that these premises shall not be used for illegal purposes, such 
as the storage of arms or escape equipment. It is important also that 
the goods placed in warehouses should not be misappropriated and 
the Detaining Power must not be itself allowed to use them for its 
own needs. I t  is for that reason that the double-lock system was 
conceived. Thus the warehouse may only be opened when a repre- 
sentative of the Detaining Power and a representative of the Internee 
Committee are both present. Each of these delegates will be able, 
therefore, to check on the state of the provisions from the point of 
view which concerns him. 
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ARTICLE' 7. - PURCHASES I N  T H E  COUNTRY O F  INTERNMENT 

T h e  High Contracting Parties, and the Detaining Powers in parti-
cular, shall, so far as  i s  in a n y  way possible and subject to the regzdations 
governing the food supply of the population, authorize purchases of 
goods to be made in their territories for the distribution of collective relief 
to the ilzternees. They  shall likewise facilitate the transfer of fztnds and 
other financial measures of a technical or administrative nature taken 
for the purpose of making such purchases. 

If the supplies of the country of internment are sufficient for the 
population and if wartime regulations do not paralyse private trade, 
it may certainly be of advantage in many cases, if only to save trans- 
port costs, for the donors to make their purchases of relief supplies 
on the spot. Before that could be done, however, many financial, 
technical or administrative difficulties would have to be overcome. 
Exchange regulations in particular would probably make it necessary 
to obtain certain exemptions from the Power of which the donors 
are nationals and from the Detaining Power, but these ought to be 
granted in view of the humanitarian purpose for which they are 
sought. 

ARTICLE 8. - OTHER METHODS O F  ALLOCATING 

COLLECTIVE RELIEF  


The  foregoing provisions shall not constitute a n  obstacle to the right 
of internees to receive collective relief before their arrival in a place of 
internment,or in the course of their transfer, nor to the possibility of 
representatives of the P~otectilzg Power, or of the International Com-
mittee of the Red Cross or any  other humanitarian organization giving 
assistance to internees and responsible for forwarding such supplies, 
enswing the distribution thereof to the recipients by a n y  other means 
they m a y  deem suitable. 

The draft regulations are intended to make the method of allocating 
relief as efficient and fair as possible. However, a traditional feature 
of relief actions is that they must not be hindered except by insur- 
mountable obstacles due to the circumstances of the monient and 
then only for so long as those circumstances subsist. I t  would not be 
right for regulations of any kind to introduce extra difficulties and 
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to hinder the application of the right to relief given in Article 108 
of the Convention. I t  is for that reason that the Article reserves the 
right to distribute relief outside the framework provided by these 
regulations. In  particular, the Internee Committees, which normally 
carry out this work, cannot do so when internees are in course of 
transfer or before they are installed in a properly administered place 
of internment. The Protecting Power, the International Committee 
of the Red Cross and any other humanitarian body coming to the 
assistance of internees therefore remain entitled in special cases to 
decide whether and how relief should be distributed. 
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MODEL INTERNMENT CARDS, LETTERS 

AND CORRESPONDENCE CARDS 


I .  Internment Card 
The model internment card is provided under the terms of Arti- 

cle 106 of the Convention, and corresponds to the capture cards of 
prisoners of war. 

I t  must therefore be forwarded without delay, since its primary 
purpose is to inform his family of the address and'state of health of 
the internee. The test of Article 106 shows clearly that the model 
internment card is given only by way of a suggestion ; it is based on 
the experience of the International Committee of the Red Cross and 
of the use of prisoner-of-war capture cards. 

On the model internment card will be found notes stating 
(1) that this card is not the same as the special card which each 

internee is allowed to send to his relatives, 
(2) that the card is to be used to notify any change of address of 

the internee. 
T t  is these points which make it necessary to forward the document 

without delay. 

11. Model Letter 

111. Model Correspo7zdence Card 
The model letter and correspondence card are also based on the 

experience of the International Committee of the Red Cross. 
They are called for by Article 107, according to which they must 

be forwarded " with reasonable despatch ". They differ, therefore, 
from internment cards and their transmission may be less rapid, 
particularly to enable them to be censored ; delays in transmission 
must not, however, be unreasonable. 
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The model letter and correspondence card do not call for any 
comment other than that their dimensions were chosen as correspond- 
ing to the normal format for letters and postcards. The letter is 
intended to be folded in two, the internees writing their message on 
the back and filling in the answers to the printed questions on the 
front. 



I. INTERNMENT CARD ANNEX I1 

1. Front POST CARD 

CIVILIANINTERNEE MAIL 

2. Reverse 
side 

Postage free I 

I IMPORTANT 

This card must be completed 
by each internee immediately 
on being interned and each time 
his address is altered by Ieason 
of transfer to another place of-
internment or to a hospital. 

This card is not the same as 
the special card which each 
internee is allowed to send to 
his relatives. 

CENTRAL INFORMATION AGENCY 

FOR PROTECTED PERSONS 

Write legibly and in block letters-I. Nationality 

2. Surname 3. First names (in full) 4. First name of father 

5, Date of birth 6.  Place.of birth 

7. Occupation 

8. Address before detention 

9.Address of next of kin 

*lo. Interned on : 
(01)

Coming from (hospital, etc.) on : 

e l l .  State of health 

12. Present address

1 13. Date 14. Signature 

I Strike out what is not applicable-Do not add any remarks-See explanations 
on other side of card 

I 

(Size of internment card-10 x 15 cm.) 
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11. LETTER 

Postage free 

Street and number 


Place of destination (in block capitals) 


Province or Department 


Country (in block capitals) 


(Size of letter-29 x 15 cm.) 
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CIVILIAN INTERNEE MAIL I Postage free 1 

1. Front 

m 

i3' 	 g
: z m  
%	 % E

m 

4 0 5  

a 	% 2 

a 8.. 
-	 I 9 E,g	 e s e$ 2 2 5  

2. Reverse 

POST CARD 

To 

Street and number 

Place of destination (in block cafiitals) 

Province or Department 

Country (in block cafiitals) 

Date : 

.............................................................................................................................................. 


............................................................................................................................................. 


............................................................................................................................................. 


............................................................................................................................................. 


............................................................................................................................................. 


............................................................................................................................................ 


side 

Write on the dotted lines only and as legibly as possible. 

- -

(Size of correspondence card-10 x 15 cm.) 



RESOLUTIONS OF THE DIPLOMATIC CONFERENCE 

O F  GENEVA, 1949 


In addition to drawing up the four Geneva Conventions, the 
Diplomatic Conference of 1949 adopted eleven resolutions. They 
are given below, with references where necessary to the relevant 
passages in the Commentary. 

Resolution I .  - The Conference recommends that, in the case 
of a dispute relating to the interpretation or application of the present 
Conventions which cannot be settled by other means, the High 
Contracting Parties concerned endeavour to agree between themselves 
to refer such dispute to the International Court of Justicei. 

Resolution 2. - Whereas circumstances may arise in the event 
of the outbreak of a future international conflict in which there will 
be no Protecting Power with whose co-operation and under whose 
scrutiny the Conventions for the Protection of Victims of War can be 
applied ; and 

whereas Article 10 of the Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick in Armed Forces in the 
Field of August 12, 1949, Article 10 of the Geneva Convention for the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked 
Members of Armed Forces a t  Sea of August 12, 1949, Article 10 of the 
Geneva Convention relative to the Treatment of Prisoners of War 
of August 12, 1949, and Article 11 of the Geneva Convention relative 
to the Protection of Civilian Persons in Time of War of August 12, 
1949, provide that the High Contracting Parties may a t  any time agree 
to entrust to a body which offers all guarantees of impartiality and 
efficacy the duties incumbent on the Protecting Powers by virtue 
of the aforesaid Conventions, 

See commentary on Articles 12 and 149. 
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the Conference recommends that consideration be given as soon 
as possible to the advisability of setting up an international body, 
the functions of which shall be, in the absence of a Protecting Power, 
to fulfil the duties performed by Protecting Powers in regard to the 
application of the Conventions for the Protection of War Victims1. 

Resolution 3.-Whereas agreements may only with difficulty 
be concluded during hostilities ; 

whereas Article 28 of the Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick in Armed Forces in the 
Field of August 12, 1949, provides that the Parties to the conflict 
shall, during hostilities, make arrangements for relieving where 
possible retained personnel, and shall settle the procedure of such relief; 

whereas Article 31 of the same Convention provides that, as 
from the outbreak of hostilities, Parties to the conflict may determine 
by special arrangement the percentage of personnel to be retained, in 
proportion to the number of prisoners and the distribution of the 
said personnel in the camps, 

the Conference requests the International Committee of the Red 
Cross to prepare a model agreement on the two questions referred to 
in the two Articles mentioned above and to submit it to the High 
Contracting Parties for their approval. 

ResoluEion 4.-Whereas Article 33 of the Geneva Convention 
of July 27, 1929, for the Relief of the Wounded and Sick in Armies 
in the Field, concerning the identity documents to be carried by 
medical personnel, was only partially observed during the course of 
the recent war, thus creating serious difficulties for many members 
of such personnel, 

the Conference recommends that States and National Red Cross 
Societies take all necessary steps in time of peace to have medical 
personnel duly provided with the badges and identity cards prescribed 
in Article 40 of the  new Conventioc. 

Resol.ution 5.-Whereas misuse has frequently been made of 
the Red Cross emblem, 

the Conference recommends that States take strict measures to 
ensure that the said emblem, as well as other emblems referred to in 
Article 38 of the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field 
of August 12, 1949, is used only within the limits prescribed by the 
Geneva Conventions, in order to safeguard their authority and 
protect their high significance. 

See commentary on Article 11. 
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Resolution 6. -Whereas the present Conference has not been 
able to raise the question of the technical study of means of com-
munication between hospital ships, on the one hand, and warships 
and military aircraft, on the other, since that study went beyond its 
terms of reference ; 

whereas this question is of the greatest importance for the safety 
and efficient operation of hospital ships, 

the Conference recommends that the High Contracting Parties 
will, in the near future, instruct a Committee of Experts to examine 
technical improvements of modern means of communication between 
hospital ships, on the one hand, and warships and inilitary aircraft, 
on the other, and also to study the possibility of drawing up an 
International Code laying down precise regulations for the use of 
those means, in order that hospital ships may be assured of the 
maximum protection and be enabled to operate with the maximum 
efficiency. 

Reso1utio.n 7. - The Conference, being desirous of securing the 
maximum protection for hospital ships, expresses the hope that all 
High Contracting Parties to the Geneva Convention for the Ame- 
lioration of the Condition of Wounded, Sick and Shipwrecked Members 
of the Armed Forces at  Sea of August 12, 1949, will arrange that, 
whenever conveniently practicable, such ships shall frequently and 
regularly broadcast particulars of their position, route and speed. 

Resolution 8. -The Conference wishes to affirm before all nations : 
that, its work having been inspired solely by humanitarian aims, 

its earnest hope is that, in the future, Governments may never have 
to apply the Geneva Conventions for the Protection of War Victims ; 

that its strongest desire is that the Powers, great and small, may 
always reach a friendly settlement of their differences through co- 
operation and understanding between nations, so that peace shall 
reign on earth for ever. 

Resolution 9. - Whereas Article 71 of the Geneva Convention 
relative to the Treatment of Prisoners of War of August 12, 1949, 
provides that prisoners of war who have been without news for a long 
period, or who are unable to receive news from their next of kin or to 
give them news by the ordinary postal route, as well as those who 
are at a great distance from their home, shall be permitted to send 
telegrams, the fees being charged against the prisoners of war's 
accounts with the Detaining Power or paid in currency at their 
disposal, and that prisoners of war shall likewise benefit by these 
facilities in cases of urgency ;and 
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whereas to reduce the cost, often prohibitive, of such telegrams 
or cables, it appears necessary that some method of grouping messages 
should be introduced whereby a series of short specimen messages 
concerning personal health, health of relatives at home, schooling, 
finance, etc., could be drawn up and numbered, for use by prisoners of 
war in the aforesaid circumstances, 

the Conference, therefore, requests the International Committee 
of the Red Cross to prepare a series of specimen messages covering 
these requirements and to submit them to the High Contracting 
Parties for their approval1. 

Resolution 10. - The Conference considers that the conditions 
under which a Party to a conflict can be recognized as a belligerent 
by Powers not taking part in this conflict, are governed by the general 
rules of international law on the subject and are in no way modified 
by the Geneva Conventions 2. 

Resolution 11. -Whereas the Geneva Conventions require the 
International Committee of the Red Cross to be ready at all times and 
in all circumstances to fulfil the humanitarian tasks entrusted to 
it by these Conventions, 

the Conference recognizes the necessity of providing regular 
financial support for the International Committee of the Red Cross. 

See commentary on Article 107. 
a See commentary on Article 3. 
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