§248.8

Subpart D—Recipient Benefits

§248.8 Level of benefits and eligible
foods.

(a) General. State agencies shall iden-
tify in the State Plan the fresh, nutri-
tious, unprepared, locally grown fruits,
vegetables and herbs which are eligible
for purchase under the FMNP. Ineli-
gible foods for the purpose of the
FMNP include, but are not limited to:
honey, maple syrup, cider, nuts and
seeds, eggs, cheese, meat and seafood.
Locally grown shall mean produce
grown only within a State’s borders
but may be defined to include border
areas in adjacent States. Under no cir-
cumstances can produce grown outside
of the United States and its territories
be considered eligible foods.

(b) The value of the Federal benefits re-
ceived. The value of the Federal share
of the FMNP benefits received by each
recipient, or by each family within a
household in those States which elect
to issue benefits on a household basis
under §248.6(c) may not be less than $10
per year or more than $20 per year.

[59 FR 11517, Mar. 11, 1994, as amended at 60
FR 49746, Sept. 27, 1995]
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(a) Goals. Nutrition education shall
emphasize the relationship of proper
nutrition to the total concept of good
health, including the importance of
consuming fresh fruits and vegetables.

(b) Requirement. The State agency
shall integrate nutrition education
into FMNP operations and may satisfy
nutrition education requirements
through coordination with other agen-
cies within the State. Such other agen-
cies may include the WIC Program
which routinely offers nutrition edu-
cation to participants and which may
wish to use the opportunity of the
FMNP to reinforce nutrition messages.
State agencies wishing to coordinate
nutrition education with WIC shall
enter into a written cooperative agree-
ment with WIC agencies to offer nutri-
tion education relevant to the use and
nutritional value of foods available to
FMNP recipients. In cases where rel-
evant WIC nutrition education sessions
are used to meet this requirement, re-
imbursement to the WIC local agency
shall not be permitted. In cases where

Nutrition education.
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FMNP recipients are not receiving rel-
evant nutrition education from the
WIC Program, the State agency shall
arrange alternative methods for the
provision of such nutrition education
which is an allowable cost under the
FMNP.

Subpart E—State Agency
Provisions

§248.10 Coupon and market manage-
ment.

(a) General. This section sets forth
State agency responsibilities regarding
the authorization of farmers/farmers’
markets. The State agency is respon-
sible for the fiscal management of, and
accountability for FMNP-related ac-
tivities for farmers/farmers’ markets.
Each State agency may decide whether
to authorize farmers individually,
farmers’ markets, or both farmers and
farmers’ markets. All contracts or
agreements entered into by the State
agency for the management or oper-
ation of farmers/farmers’ markets shall
conform with the requirements of 7
CFR part 3016, Uniform Administrative
Requirements for Grants and Coopera-
tive Agreements to State and Local
Governments.

(1) Only farmers’ markets authorized
by the State agency may redeem
FMNP coupons. Only farmers author-
ized by the State agency or that have a
valid agreement with an authorized
farmers’ market, may redeem coupons.

(2) The State agency shall establish
criteria for the authorization of indi-
vidual farmers and/or farmers’ mar-
kets. Any authorized farmer/farmers’
market must agree to sell recipients
only those foods identified as eligible
by the State agency, in exchange for
FMNP coupons. Individuals who exclu-
sively sell produce grown by someone
else, such as wholesale distributors,
cannot be authorized to participate in
the FMNP, except individuals em-
ployed by a farmer otherwise qualified
under these regulations, or individuals
hired by a nonprofit organization to
sell produce at urban farmstands on be-
half of local farmers.

(3) The State agency shall ensure
that an appropriate number of farmers/
farmers’ markets are authorized for
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adequate recipient convenience and ac-
cess in the area(s) proposed to be
served and for effective management of
the farmers/farmers’ markets by the
State agency. The State agency may
establish criteria to limit the number
of authorized farmers/farmers’ mar-
kets.

(4) The State agency shall ensure
that face-to-face training is conducted
prior to start up of the first year of
FMNP participation of a farmers’ mar-
ket and individual farmer. The face-to-
face training shall include at a min-
imum those items listed in paragraph
(d) of this section.

(5) Authorized farmers shall display a
sign stating that they are authorized
to redeem FMNP coupons.

(6) Authorized farmers/farmers’ mar-
kets shall comply with the require-
ments of Title VI of the Civil Rights
Act of 1964, title IX of the Education
Amendments of 1972, section 504 of the
Rehabilitation Act of 1973, the Age Dis-
crimination Act of 1975, Department of
Agriculture regulations on non-
discrimination (7 CFR parts 15, 15a and
15b), and FNS Instructions as outlined
in §248.7.

(7) The State agency shall ensure
that there is no conflict of interest be-
tween the State or local agency and
any participating farmer/farmers’ mar-
ket.

(b) Farmers’ market agreements. The
State agency shall ensure that all par-
ticipating farmers’ markets enter into
written agreements with the State
agency. State agencies which authorize
individual farmers shall also enter into
written agreements with the individual
farmers. The agreement shall be signed
by a representative who has legal au-
thority to obligate the farmers/farm-
ers’ market. Agreements shall include
a description of sanctions for non-
compliance with FMNP requirements
and shall contain at a minimum, the
following specifications, although the
State agency may determine the exact
wording to be used:

(1) The farmer/farmers’ market shall:

(i) Provide such information as the
State agency may require for its peri-
odic reports to FNS;

(ii) Assure that FMNP coupons are
redeemed only for eligible foods;

§248.10

(iii) Provide eligible foods at the cur-
rent price or less than the current
price charged to other customers;

(iv) Accept FMNP coupons within the
dates of their validity and submit such
coupons for payment within the allow-
able time period established by the
State agency;

(v) In accordance with a procedure
established by the State agency, mark
each transacted coupon with a farmer
identifier. In those cases where the
agreement is between the State agency
and the farmer, each transacted FMNP
coupon shall contain a farmer identi-
fier and shall be batched for reimburse-
ment under that identifier. In those
cases where the agreement is between
the State agency and the farmers’ mar-
ket, each transacted FMNP coupon
shall contain a farmer identifier and be
batched for reimbursement under a
farmers’ market identifier.

(vi) Accept training on FMNP proce-
dures and provide training to farmers
and any employees with FMNP respon-
sibilities on such procedures;

(vii) Agree to be monitored for com-
pliance with FMNP requirements, in-
cluding both overt and covert moni-
toring;

(viii) Be accountable for actions of
farmers or employees in the provision
of foods and related activities;

(ix) Pay the State agency for any
coupons transacted in violation of this
agreement;

(x) Offer FMNP recipients the same
courtesies as other customers;

(xi) Comply with the nondiscrimina-
tion provisions of USDA regulations as
provided in §248.7; and

(xii) Notify the State agency if any
farmer or farmers’ market ceases oper-
ation prior to the end of the authoriza-
tion period.

(2) The farmers’ market/farmer shall
not:

(i) Collect sales tax on FMNP coupon
purchases;

(ii) Seek restitution from FMNP re-
cipients for coupons not paid by the
State agency;

(iii) Issue cash change for purchases
that are in an amount less than the
value of the FMNP coupon(s).

(3) Neither the State agency nor the
farmer/farmers’ market has an obliga-
tion to renew the agreement. Either
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the State agency or the farmer/farm-
ers’ market may terminate the agree-
ment for cause after providing advance
written notification.

(4) The State agency may deny pay-
ment to the farmer/farmers’ market for
improperly redeemed FMNP coupons
and may demand refunds for payments
already made on improperly redeemed
coupons.

(5) The State agency may disqualify
a farmer/farmers’ market for FMNP
abuse. The farmer/farmers’ market has
the right to appeal a denial of an appli-
cation to participate, a disqualifica-
tion, or a FMNP sanction by the State
agency. Expiration of a contract or
agreement with a farmer/farmers’ mar-
ket, and claims actions under §248.20,
are not appealable.

(6) A farmer or farmers’ market
which commits fraud or engages in
other illegal activity is liable to pros-
ecution under applicable Federal, State
or local laws.

(7) Agreements may not exceed 3
years.

(c) Farmer agreements for State agen-
cies which do mnot authorize farmers.
Those State agencies which authorize
farmers’ markets but not individual
farmers shall require authorized farm-
ers’ markets to enter into a written
agreement with each farmer within the
market that is participating in FMNP.
The State agency shall set forth the re-
quired terms for the agreement and
provide a sample agreement which may
be used.

(d) Annual training for farmers/farmers’
market managers. State agencies shall
conduct annual training for farmers/
farmers’ market managers partici-
pating in the FMNP. The State agency
shall conduct a face-to-face training
for all farmers and farmers’ market
managers who have never previously
participated in the program prior to
their commencing participation in the
FMNP. After a farmer/farmers’ market
manager’s first year of FMNP oper-
ation, State agencies have discretion in
determining the method used for an-
nual training purposes. At a minimum,
annual training shall include instruc-
tion emphasizing:

(1) Eligible food choices;
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(2) Proper FMNP coupon redemption
procedures, including deadlines for sub-
mission of coupons for payment;

(3) Equitable treatment of FMNP re-
cipients, including the availability of
produce to FMNP recipients that is of
the same quality and cost as that sold
to other customers;

(4) Civil rights compliance and guide-
lines;

(5) Guidelines for storing FMNP cou-
pons safely; and

(6) Guidelines for cancelling FMNP
coupons, such as punching holes or rub-
ber stamping.

(e) Monitoring and review of farmers/
farmers’ markets and local agencies. The
State agency shall be responsible for
the monitoring of farmers/farmers’
markets, and local agencies within its
jurisdiction. This shall include devel-
oping a system for identifying high
risk farmers/farmers’ markets and en-
suring on-site monitoring, conducting
further investigation, and sanctioning
of such farmers/farmers’ markets as ap-
propriate.

(1) Where coupon reimbursement re-
sponsibilities are delegated to farmers’
market managers, farmers’ market as-
sociations, or nonprofit organizations,
the State agency may establish bond-
ing requirements for these entities.
Costs of such bonding are not reim-
bursable administrative expenses.

(2) BEach State agency shall rank par-
ticipating farmers and farmers’ mar-
kets by risk factors, and shall conduct
annual, on-site monitoring of at least
10 percent of farmers and 10 percent of
farmers’ markets which shall include
those farmers and markets identified
as being the highest-risk. Mandatory
high-risk indicators are a proportion-
ately high volume of FMNP coupons
redeemed by a farmer as compared to
other farmers within the farmers’ mar-
ket and within the State, recipient
complaints, and farmers and farmers’
markets in their first year of FMNP
operation. States are encouraged to
formally establish other high risk indi-
cators for identifying potential prob-
lems. If additional high risk indicators
are established, they shall be set forth
in the farmers/farmers’ market agree-
ment and in the State Plan. If applica-
tion of the high-risk indicators results
in fewer than 10 percent of farmers and
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farmers’ markets as high-risk, the
State agency shall randomly select ad-
ditional farmers and farmers’ markets
to be monitored in order to meet the 10
percent minimum. The high-risk indi-
cators listed above generally apply to a
State agency already participating in
the FMNP. A State agency partici-
pating in the FMNP for the first time
shall, in lieu of applying the high-risk
indicators, randomly select 10 percent
of its participating farmers and 10 per-
cent of its participating farmers’ mar-
kets for monitoring visits.

(3) The following shall be docu-
mented for all on-site farmers and
farmers’ markets monitoring visits, at
a minimum: Names of both farmer/
farmers’ market and reviewer; date of
review; nature of problem(s) detected
or the observation that the farmer/
farmers’ market appears to be in com-
pliance with FMNP requirements;
record of interviews with recipients,
market managers and/or farmers; and
signature of the reviewer. Reviewers
are not required to notify the farmer/
farmers’ market of the monitoring
visit during, or immediately after the
visit. The State agency shall do so
after a reasonable delay when nec-
essary to protect the identity of the re-
viewer(s) or the integrity of the inves-
tigation. After the farmer/farmers’
market has been informed of any defi-
ciencies detected by the monitoring
visit, and instances where the farmer/
farmers’ market will be permitted to
continue participation, the farmer/
farmers’ market shall provide plans as
to how the deficiencies will be cor-
rected.

(4) At least every 2 years, the State
agency shall review all local agencies
within its jurisdiction. WIC State agen-
cy reviews of WIC local agencies, which
include reviews of FMNP practices,
may contribute to meeting the require-
ment that all local agencies be re-
viewed once every 2 years.

(f) Control of FMNP coupons. (1) The
State agency shall control and provide
accountability for the receipt and
issuance of FMNP coupons.

(2) The State agency shall ensure
that there is secure transportation and
storage of unissued FMNP coupons.

(3) The State agency shall design and
implement a system of review of FMNP
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coupons to detect errors. At a min-
imum, the errors the system must de-
tect are a missing recipient signature,
a missing farmer and/or market identi-
fication, and redemption by a farmer
outside of the valid date. The State
agency shall implement procedures to
reduce the number of errors in trans-
actions, where possible.

(g) Payment to farmers/farmers’ mar-
kets. The State agency shall ensure
that farmers/ farmers’ markets are
promptly paid for food costs.

(h) Reconciliation of FMNP coupons.
The State agency shall identify the dis-
position of all FMNP coupons as val-
idly redeemed, lost or stolen, expired,
or not matching issuance records. Val-
idly redeemed FMNP coupons are those
that are issued to a valid recipient and
redeemed by an authorized farmers/
farmers’ market within wvalid dates.
FMNP coupons that were redeemed but
cannot be traced to a valid recipient or
authorized farmer/farmers’ market
shall be subject to claims action in ac-
cordance with §248.20. (1) If the State
agency elects to replace lost, stolen or
damaged FMNP coupons, it must de-
scribe its system for doing so in the
State Plan.

(2) The State agency shall use uni-
form FMNP coupons within its juris-
diction.

(3) FMNP coupons must include, at a
minimum, the following information:

(i) The last date by which the recipi-
ent may use the coupon. This date
shall be no later than November 30 of
each year.

(ii) A date by which the farmer or
farmers’ market must submit the cou-
pon for payment. When establishing
this date, State agencies shall take
into consideration the date financial
statements are due to the FNS, and
allow time for the corresponding cou-
pon reconciliation that must be done
by the State agency prior to submis-
sion of financial statements. Currently,
financial statements are due to FNS by
January 30.

(iii) A unique and sequential serial
number.

(iv) A denomination (dollar amount).

(v) A farmer identifier for the re-
deeming farmer when agreements are
between the State agency and the
farmer.
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(vi) In those instances where State
agencies have agreements with farm-
ers’ markets, there must be a farmer
identifier on each coupon and a market
identifier on the cover of coupons
which are batched by the market man-
ager for reimbursement.

(1) Instructions to recipients. Each re-
cipient shall receive instructions on
the proper use and redemption of the
FMNP coupons, including, but not lim-
ited to:

(1) A list of names and addresses of
authorized farmers/farmers’ markets at
which FMNP coupons may be re-
deemed.

(2) A description of eligible foods and
the prohibition against cash change.

(3) An explanation of their right to
complain about improper farmer/farm-
ers’ market practices with regard to
FMNP responsibilities and the process
for doing so.

(j) Recipients and farmer/farmers’ mar-
ket complaints. The State agency shall
have procedures which document the
handling of complaints by recipients
and farmers/farmers’ markets. Com-
plaints of civil rights discrimination
shall be handled in accordance with
§248.7(b).

(k) Recipients and farmer/farmers’ mar-
ket sanctions. The State agency shall
establish policies which determine the
type and level of sanctions to be ap-
plied against recipients and farmers/
farmers’ markets, based upon the se-
verity and nature of the FMNP viola-
tions observed, and such other factors
as the State agency determines appro-
priate, such as whether repeated of-
fenses have occurred over a period of
time. Farmers/farmers’ markets may
be sanctioned, disqualified, or both,
when appropriate. Sanctions may in-
clude fines for improper FMNP coupon
redemption procedures and the pen-
alties outlined in §248.20, in case of de-
liberate fraud. In those instances where
compliance purchases are conducted,
the results of covert compliance pur-
chases can be a basis for farmer/farm-
ers’ market sanctions. A farmer/farm-
ers’ market committing fraud or other
unlawful activities is liable to prosecu-
tion under applicable Federal, State or
local laws. State agency policies shall
ensure that a farmer that is disquali-
fied from the FMNP at one market
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shall not participate in the FMNP at
any other farmers’ market in the
State’s jurisdiction during the dis-
qualification period.

[569 FR 11517, Mar. 11, 1994, as amended at 60
FR 49746, Sept. 27, 1995]

§248.11 Financial management system.

(a) Disclosure of expenditures. The
State agency shall maintain a finan-
cial management system which pro-
vides accurate, current and complete
disclosure of the financial status of the
FMNP. This shall include an account-
ing for all property and other assets
and all FMNP funds received and ex-
pended each fiscal year.

(b) Internal controls. The State agency
shall maintain effective controls over
and accountability for all FMNP funds.
The State agency must have effective
internal controls to ensure that ex-
penditures financed with FMNP funds
are authorized and properly chargeable
to the FMNP.

(c) Record of expenditures. The State
agency shall maintain records which
adequately identify the source and use
of funds expended for FMNP activities.
These records shall contain, but are
not limited to, information pertaining
to authorization, receipt of funds, obli-
gations, unobligated balances, assets,
liabilities, outlays, and income.

(d) Payment of costs. The State agency
shall implement procedures which en-
sure prompt and accurate payment of
allowable costs, and ensure the allow-
ability and allocability of costs in ac-
cordance with the cost principles and
standard provisions of this part, 7 CFR
part 3016, and FNS guidelines and In-
structions.

(e) Identification of obligated funds.
The State agency shall implement pro-
cedures which accurately identify obli-
gated FMNP funds at the time the obli-
gations are made.

(f) Resolution of audit findings. The
State agency shall implement proce-
dures which ensure timely and appro-
priate resolution of claims and other
matters resulting from audit findings
and recommendations.

(g) Reconciliation of food instruments.

The State agency shall reconcile
FMNP coupons in accordance with
§248.10(h).
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