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property when the applicant or entity
held fee title to the property; or

(if) A member of an entity who is or
was personally liable for the FLP loan
that possessed and occupied a separate
dwelling on the security property;

(2) Must have earned gross farm in-
come commensurate with:

(i) The size and location of the farm;
and

(if) The local agricultural conditions
in at least 2 calendar years during the
6-year period immediately preceding
the calendar year in which the appli-
cant applied for homestead protection;

(3) Must have received 60 percent of
gross income from farming in at least
two of the 6 years immediately pre-
ceding the year in which the applicant
applied for homestead protection;

(4) Must have lived in the home dur-
ing the 6-year period immediately pre-
ceding the year in which the applicant
applied for homestead protection. The
applicant may have left the home for
not more than 12 months if it was due
to circumstances beyond their control;

(5) Must demonstrate sufficient in-
come to make rental payments on the
homestead property for the term of the
lease, and maintain the property in
good condition. The lessee will be re-
sponsible for any normal maintenance;
and

(6) Must not be ineligible due to dis-
qualification resulting from Federal
crop insurance violation according to 7
CFR part 718.

§766.153 Homestead Protection trans-
ferability.

Homestead protection rights are not
transferable or assignable, unless the
eligible party dies or becomes legally
incompetent, in which case the home-
stead protection rights may be trans-
ferred to the spouse only, upon the
spouse’s agreement to comply with the
terms and conditions of the lease.

§766.154 Homestead Protection leases.

(a) General. (1) The Agency may ap-
prove a lease-purchase agreement on
the appropriate Agency form subject to
obtaining title to the property.

(2) If a third party obtains title to
the property:

§766.154

(i) The applicant and the property
are no longer eligible for homestead
protection;

(ii) The Agency will not implement
any outstanding lease-purchase agree-
ment.

(3) The borrower may request home-
stead protection for property subject to
third party redemption rights. In such
case, homestead protection will not
begin until the Agency obtains title to
the property.

(b) Lease terms and conditions. (1) The
amount of rent will be based on equiva-
lent rents charged for similar residen-
tial properties in the area in which the
dwelling is located.

(2) All leases will include an option
to purchase the homestead protection
property as described in paragraph (c)
of this section.

(3) The lease term will not be less
than 3 years and will not exceed 5
years.

(4) The lessee must agree to make
lease payments on time and maintain
the property.

(5) The lessee must cooperate with
Agency efforts to sell the remaining
portion of the farm.

(c) Lease-purchase options. (1) The les-
see may exercise in writing the pur-
chase option and complete the home-
stead protection purchase at any time
prior to the expiration of the lease pro-
vided all lease payments are current.

(2) The purchase price is the market
value of the property when the option
is exercised as determined by a current
appraisal obtained by the Agency.

(3) The lessee may purchase home-
stead protection property with cash or
other credit source.

(4) The lessee may receive Agency
Non-program financing provided:

(i) The lessee has not received pre-
vious debt forgiveness;

(if) The Agency has funds available
to finance the purchase of homestead
protection property; and

(iii) The lessee demonstrates an abil-
ity to repay such an FLP loan.

(d) Lease terminations. The Agency
may terminate the lease if the lessee
does not cure any lease defaults within
30 days of Agency notification.

(e) Appraisal of homestead protection
property. The Agency will use an ap-
praisal obtained within six months

241



§766.155

from the date of the application for
considering homestead protection. If a
current appraisal does not exist, the
applicant will select an independent
real estate appraiser from a list of ap-
praisers approved by the Agency.

§766.155 Conflict with State law.

If there is a conflict between a bor-
rower’s homestead protection rights
and any provisions of State law relat-
ing to redemption rights, the State law
prevails.

§§766.156-766.200 [Reserved]

Subpart E—Servicing Shared Ap-
preciation Agreemenis and
Net Recovery Buyout Agree-
ments

§766.201 Shared Appreciation Agree-
ment.

(a) When a SAA is required. The Agen-
cy requires a borrower to enter into a
SAA with the Agency covering all real
estate security when the borrower:

(1) Owns any real estate that serves
or will serve as loan security; and

(2) Accepts a writedown in accord-
ance with §766.111.

(b) When SAA is due. The borrower
must repay the calculated amount of
shared appreciation after a term of 5
years from the date of the writedown,
or earlier if:

(1) The borrower sells or conveys all
or a portion of the Agency’s real estate
security, unless real estate is conveyed
upon the death of a borrower to a
spouse who will continue farming;

(2) The borrower repays or satisfies
all FLP loans;

(3) The borrower ceases farming; or

(4) The Agency accelerates the bor-
rower’s loans.

§766.202 Determining the shared ap-
preciation due.

(a) The value of the real estate secu-
rity at the time of maturity of the
SAA (market value) will be the ap-
praised value of the security at the
highest and best use, less the increase
in the value of the security resulting
from capital improvements added dur-
ing the term of the SAA (contributory
value). The market value of the real es-
tate security property will be deter-

7 CFR Ch. VI (1-1-08 Edition)

mined based on a current appraisal
completed within the previous 12
months in accordance with §761.7 of
this chapter, and subject to the fol-
lowing:

(1) Prior to completion of the ap-
praisal, the borrower will identify any
capital improvements that have been
added to the real estate security since
the execution of the SAA.

(2) The appraisal must specifically
identify the contributory value of cap-
ital improvements made to the real es-
tate security during the term of the
SAA to make deductions for that
value.

(3) For calculation of shared appre-
ciation recapture, the contributory
value of capital improvements added
during the term of the SAA will be de-
ducted from the market value of the
property. Such capital improvements
must also meet at least one of the fol-
lowing criteria:

(i) It is the borrower’s primary resi-
dence. If the new residence is affixed to
the real estate security as a replace-
ment for a residence which existed on
the security property when the SAA
was originally executed, or, the living
area square footage of the original resi-
dence was expanded, only the value
added to the real property by the new
or expanded portion of the original res-
idence (if it added value) will be de-
ducted from the market value.

(i) It is an improvement to the real
estate with a useful life of over one
year and is affixed to the property, the
following conditions must be met:

(A) The item must have been capital-
ized and not taken as an annual oper-
ating expense on the borrower’s Fed-
eral income tax returns. The borrower
must provide copies of appropriate tax
returns to verify that capital improve-
ments claimed for shared appreciation
recapture reduction are capitalized.

(B) If the new item is affixed to the
real estate as a replacement for an
item that existed on the real estate at
the time the SAA was originally exe-
cuted, only the value added by the new
item will be deducted from the market
value.

(b) In the event of a partial sale, an
appraisal of the property being sold
may be required to determine the mar-
ket value at the time the SAA was
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