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(b) Preparation of P&S. (1) The P&S
shall include RUS Contract Form 525
or 545, Notice and Instructions to Bid-
ders, specifications for the required
equipment for each exchange, provision
for spare parts, and all other pertinent
data needed by the bidder to complete
its proposal.

(2) Guidelines for the preparation of
the detailed equipment specifications
are contained in the Telecommuni-
cations Engineering and Construction
Manual (TE&CM), which is available
from RUS.

(c) RUS review of P&S is required for
construction estimated to cost over
$500,000 total or estimated to cost more
than 25% of the total loan, whichever
is less.

(1) If RUS review is required, the bor-
rower shall submit one copy of the P&S
to the GFR for RUS review.

(2) RUS will review the P&S and no-
tify the borrower in writing of approval
or disapproval.

[64 FR 39267, Sept. 25, 1989. Redesignated at
55 FR 39397, Sept. 27, 1990, as amended at 64
FR 16607, Apr. 6, 1999]

§1753.38 Procurement procedures.

(a) Sealed competitive bidding. Sealed
competitive bidding of central office
equipment shall be in two steps: pres-
entation and evaluation of suppliers’
technical proposals, and compliance
with the sealed competitive bidding
procedure set forth in §1753.8(a). The
procedure is as follows:

(1) Solicitation of bids. (i) After RUS
approval of the specifications and
equipment requirements (required only
for projects expected to exceed $500,000
or 25% of the loan, whichever is less),
the borrower shall send ‘‘Notice and In-
structions to Bidders” to suppliers
with central office equipment included
in the current Informational Publica-
tion (I.P.) 3004, ‘“‘List of Materials Ac-
ceptable for Use on Telecommuni-
cations Systems of RUS Borrowers.”
I.P. 3004 is a subscription item avail-
able from the Superintendent of Docu-
ments, U.S. Government Printing Of-
fice, P.O. Box 371954, Pittsburgh, PA
156250-7954. This ‘‘Notice” may also be
sent to suppliers of non-domestic
equipment currently accepted by RUS
as meeting RUS technical standards.
The ‘““Notice’” may also be sent to sup-
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pliers of central office equipment ac-
cepted for field trial.

(ii) The ‘“‘Notice’ must set forth the
method of evaluating bids and must re-
quire the submission of equipment lists
and traffic calculations with the bids.

(iii) RUS Contract Forms 525 or 545
shall be used, except that the ‘“‘Notice”’
shall state that prior to the bid open-
ing a technical session will be con-
ducted with each supplier to resolve
any questions related to the technical
proposal submitted by the supplier.
The suppliers’ technical proposals
should be requested for presentation 30
days in advance of the bid opening to
enable sufficient time to make the
technical evaluation.

(iv) The borrower shall solicit bids as
set forth in §1753.8(a)(2). The ‘‘Notice”’
shall be sent to at least three prospec-
tive bidders. A copy of the ‘‘Notice”
and a list of such bidders shall be sent
to RUS.

(v) At the request of an invited sup-
plier, the borrower shall provide two
copies of the P&S.

(2) Technical Sessions. (i) The bor-
rower shall schedule individual tech-
nical sessions by the suppliers, notify
each supplier of its scheduled date and
time, notify the GFR of all scheduled
dates and times, and request the fol-
lowing be available at the technical
session:

(A) Lists of equipment, material and
software.

(B) Proposed floor plan.

(C) Power and heat dissipation cal-
culations.

(D) List of exceptions to plans and
specifications.

(E) Protection and grounding re-
quirements.

(F) Description of how office admin-
istration, maintenance and traffic col-
lection are handled with step-by-step
examples and printouts.

(G) Explanation of processor and/or
memory expansion required to meet ul-
timate size. This shall include discus-
sions of software, processor memory,
and hardware additions needed for line
additions and the introduction of var-
ious future services; the relative costs
of installing the necessary hardware
and software initially as compared
with the anticipated cost if installed at

402



Rural Utilities Service, USDA

the time when the future services are
to be offered.

(H) Description of how special equip-
ment such as loop tests, volunteer fire
alarm circuit, line load control, etc.,
will function.

(I) Description of method for trans-
lating initial office administration in-
formation into machine language, and
proposal as to whether it will be done
by the borrower or by the supplier.

(J) A software license agreement (if
required by the manufacturer) in the
form indicated in §1753.38(c).

(K) Any other items pertinent to the
technical proposal, such as information
regarding changes that have been made
in hardware and software of the equip-
ment that is of like manufacture to
that presently in operation in the bor-
rower’s system. This shall include re-
quirements for additional spare parts
or training which have developed as a
result of significant change in system
device technology.

(ii) The borrower shall review in de-
tail all exceptions to the P&S. No ex-
ceptions will be accepted unless all bid-
ders are notified, in writing, of the
change in the specifications and per-
mitted to incorporate the change in
their proposal.

(iii) If the technical proposal is not
responsive, the borrower shall notify
the supplier, in writing, that its pro-
posal will not be given further consid-
eration and why.

(iv) Changes in the P&S resulting
from the technical sessions shall be
subject to RUS’s review and approval.

(v) After evaluation of the technical
proposals and RUS approval of the
changes to P&S (required only for
projects that are expected to exceed
$500,000 or 25% of the loan, whichever is
less), sealed bids shall be solicited from
only those bidders whose technical pro-
posals meet P&S requirements. When
fewer than three bidders are adjudged
qualified by the borrower to bid, RUS
approval must be obtained to proceed.
Generally, RUS will grant such ap-
proval only if the borrower can dem-
onstrate to the satisfaction of RUS
that a good faith effort was made to
obtain at least three competitive bids.
This would be demonstrated if all sup-
pliers currently listed in I.P. 3004 were
invited to submit technical proposals.
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(vi) The borrower shall invite the
GFR to attend the technical sessions.

(3) Bidding and award of contract. (i)
All bids must be completed, dated, and
signed prior to submission.

(ii) The bid opening and award of con-
tract shall be conducted in accordance
with the procedure set forth in
§1753.8(a).

(iii) The spare parts bid shall always
be priced separately and added to the
base bid when determining the low bid-
der.

(b) Single source megotiated procure-
ment. If RUS has approved the bor-
rower’s request to procure central of-
fice equipment through single source
negotiation in accordance with require-
ments contained in §1753.36(f), the bor-
rower shall proceed in accordance with
this subsection.

(1) After RUS approval of the P&S
and equipment requirements (required
only for contracts expected to exceed
$500,000 or 25% of the loan, whichever is
less), the borrower shall send two com-
plete copies of the approved P&S to the
supplier and request that a proposal be
submitted.

(2) The borrower shall schedule a
time and date for a technical session
by the supplier and request that the
items listed in §1753.38(a)(2)(i) be avail-
able at the technical session. In addi-
tion to these items, the supplier shall
be requested to provide a description of
the exact differences in hardware and
software between the borrower’s exist-
ing equipment and the proposed equip-
ment so that the borrower can deter-
mine spare parts interchangeability,
need for retraining, and the compat-
ibility of administration of the old and
new equipment.

(3) If the contract is expected to ex-
ceed $500,000 or 25% of the loan, which-
ever is less, changes in the P&S result-
ing from the technical session shall be
subject to RUS review and approval.

(4) The submitted proposal shall be
based on the agreed-upon results of the
technical evaluation and must be com-
plete, dated, and signed.

(5) The borrower shall obtain an
award recommendation from its engi-
neer.

(6) The following shall be sent to
RUS for review and approval:
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(i) A copy of the engineer’s rec-
ommendation to the borrower, and

(ii) Evidence of acceptance of the
proposal by the borrower, such as

(A) A certified copy of the board reso-
lution, or

(B) A letter to RUS signed by an au-
thorized corporate official.

(7) RUS approval of the proposal will
be conditioned upon the borrower ob-
taining prices that are consistent with
current competitive prices. Upon RUS
approval of the proposal, three copies
of the contract shall be prepared with
all specifications and proposal docu-
ments, and performance bonds, to be
executed by the supplier and borrower.

(8) The three complete, executed con-
tracts shall be sent to the RUS Area
Engineering Branch Chief for approval.

(9) If RUS approves the contract, one
copy will be returned to the borrower
and one copy will be sent to the sup-
plier.

(10) Installation of the central office
equipment and materials provided
under RUS Contract Form 545 may be
made in accordance with subpart I, if
applicable, or by an approved Force Ac-
count Proposal (FAP).

(c) Software license agreement (Adden-
dum 2). The Addendum in this para-
graph to RUS Form 525, Central Office
Equipment Contract (Including Instal-
lation), and RUS Form 545, Central Of-
fice Equipment Contract (Not Includ-
ing Installation), must be used with
any central office equipment contract
that requires a software license agree-
ment and for which RUS financial as-
sistance is to be provided.

Addendum 2—Software License Agreement

(1) Definitions. For the purpose of this Soft-
ware License Agreement—

Contract means the RUS Form 525 Central
Office Equipment Contract (Including Instal-
lation) or RUS Form 545 Central Office
Equipment Contract (Not Including Installa-
tion),

dated , between

(the Licensee) and

(the Licensor).

Days means calendar days.

Licensed Software means the computer pro-
grams, furnished for the operation of the
System(s) provided under the Contract,
whether contained on a tape, disc, semicon-
ductor device, or other memory device or
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system memory consisting of logic instruc-
tions and instruction sequences in machine-
readable object code, which manipulate data
in the central processor, control and perform
input/output operations, perform error diag-
nostic and recovery routines, control call
processing, and perform peripheral control,
administrative and maintenance functions;
as well as Licensor’s standard customer doc-
umentation, excluding source code, used to
describe, maintain and use the programs pro-
vided under the Contract.

Licensee and Licensor, respectively, mean
the parties signing the software license
agreement as the licensee and licensor.

Right-to-Use Fee is defined in section (2).

Specifications means the RUS Form 522,
General Specification for Digital, Stored
Program Controlled Central Office Equip-
ment, which is part of the Contract.

System means the stored program con-
trolled central office and associated remote
switching terminal or terminals which use
the Licensed Software covered by this Li-
cense.

(2) Software License Provisions. The Licensor
may charge a fee, herein referred to as a
Right-to-Use Fee, for use of the Licensed
Software. The Right-to-Use Fee shall be in-
cluded in the Total Base Bid as defined in
the Contract. In consideration of the Right-
to-Use Fee, the Licensor hereby grants the
Licensee the right to use all Licensed Soft-
ware, solely in connection with the System
provided under this Contract, so that the
System performs in accordance with the
Contract and the Specifications.

(i) The Licensee’s right to use the Licensed
Software is non-exclusive and limited to use
or operation in the United States of Amer-
ica, including its Territories, the Federated
States of Micronesia, the Marshall Islands,
Palau and the Commonwealth of Puerto
Rico, with the System for which the Li-
censed Software is provided by the Licensor.
The Licensee may reuse the equipment and
its accompanying Licensed Software at an-
other location within the Licensee’s System
without obtaining additional approvals from
Licensor, provided, however, that the Li-
censee notify the Licensor, within ten (10)
days, of the change in location of the equip-
ment and Licensed Software.

(ii) The Licensee and any successor to the
Licensee’s title in the System may, without
further consent of the Licensor, transfer the
Licensed Software and all of the Licensee’s
rights and interests under this Software Li-
cense to any transferee who acquires legal
title to the System, provided that such
transferee first agrees in writing to the Li-
censor to abide by all of the terms and condi-
tions of this License including, without limi-
tation, the territorial limitation stated in
section (2)(i) and the restrictions on
decompiling or reverse assembly stated in
section (2)(iii). Licensee shall give Licensor
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written notice thirty (30) days prior to any
transfer. The Licensor shall not place any
additional conditions on the transferee’s use
of the System or the Licensed Software. If
the provisions of this section (2)(ii) are satis-
fied, thereafter the Licensee shall bear no re-
sponsibility for transferee’s failure to abide
by the terms and conditions of this License.

(iii) The Licensee shall take reasonable
steps to protect the confidentiality of the Li-
censed Software and shall not decompile or
reverse assemble all or any part of the Li-
censed Software to generate source code. The
Licensee shall not make the Licensed Soft-
ware available to any person except on a
need to know basis. The obligations of the
Licensee hereunder shall not extend to any
information or data relating to the Licensed
Software which is now available to the gen-
eral public or becomes available by reason of
the acts of the Licensor or third parties.

(iv) The Licensee may reproduce or copy
the Licensed Software and related materials
solely for the purpose of archival backup, in-
house training and operating, maintaining,
and administering the System provided
under this Contract. In such reproduction,
the Licensee shall include, upon all such cop-
ies of the Licensed Software, all proprietary
notices, including the copyright notice with-
in the Licensed Software program and re-
lated documentation in the form in which it
is received from the Licensor.

(v) The Licensee acknowledges that the Li-
censed Software program is the property of
the Licensor, and shall not do, or cause to be
done, anything to activate any of the sub-
sisting nonactivated computer instruction
steps therein unless authorized in writing by
the Licensor. The Licensor shall have the ex-
clusive right to activate, or authorize the ac-
tivation of, the subsisting nonactivated pro-
gram instruction steps in the Licensed Soft-
ware. In this event Licensee shall pay any
additional Right-To-Use Fee(s) agreed to by
Licensee and Licensor.

(vi) In the event the Licensor develops sig-
nificant improvements to the Licensed Soft-
ware, the Licensor may market the improve-
ments as a separate offering requiring pay-
ment of an additional Right-to-Use Fee.

(vii) The Licensee shall not modify or oth-
erwise change the Licensed Software other
than at the direction of the Licensor. This
provision shall not apply to:

(A) Changes to the Licensed Software
which are necessary to preserve or restore
service. Licensee shall use all reasonable ef-
forts to contact Licensor before making any
such changes. If the Licensor is unable to
make the necessary changes promptly to the
Licensed Software to preserve or restore
service, then the Licensee may make only
such changes to the Licensed Software as are
necessary to preserve or restore service. In
such event, Licensee shall promptly notify
Licensor of the changes made by Licensee.
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(B) Changes made by the Licensee to its
own database; and

(C) Changes made by the Licensee in con-
nection with the exercise of its rights under
section (2)(xi).

(viii) Within thirty (30) days after written
notice that a program or a release thereof
has been discontinued and is no longer re-
quired for the operation of the System and
the Licensor has furnished the Licensee with
a new program that is fully satisfactory to
the Licensee, the Licensee agrees to return
the original and all copies of the discon-
tinued program and specified related docu-
ments. If such return is impossible or im-
practical, the Licensee shall destroy said
program and documents and provide the Li-
censor with a written notice of such destruc-
tion.

(ix) The Licensor warrants to the Licensee
that any Software licensed under this Soft-
ware License shall function for a period of
five (b) years from the warranty start date
defined in the Contract in accordance with
the Specifications and any written or printed
technical material provided by the Licensor
to explain the operation of the Licensed
Software and aid in its use. The Licensor
shall correct all deficiencies within thirty
(30) days from the date of receipt by the Li-
censor of written notice of such deficiencies
from the Licensee. An extension of this thir-
ty (30) day period may be allowed only if
agreed upon by the Licensee and RUS. It
shall be the Licensor’s obligation to insert
and thoroughly test, at no charge to the Li-
censee, any software amendment or alter-
ation provided to satisfy the obligations of
this section (2)(ix). If a deficiency is detected
or a correction made within the final ninety
(90) days of the warranty, the warranty shall
be extended to a date ninety (90) days after
the deficiency has been corrected.

(x) The Licensor shall hold harmless and
indemnify the Licensee from any and all
claims, suits, and proceedings for the in-
fringement of any patent, copyright, trade-
mark, or violation of trade secrets covering
any Licensed Software used with the Sys-
tem, except for items of the Licensee’s de-
sign or selection. If the Licensee’s use of the
Licensed Software is enjoined, the Licensor
shall promptly, at its own expense, place the
Licensee in a position where it is able to use
the System in accordance with the Specifica-
tions, whether by:

(A) Modifying the Licensed Software or
portion thereof so that it no longer infringes
but remains functionally equivalent,

(B) Replacing the Licensed Software with
noninfringing equivalent software,

(C) Obtaining for the Licensee a license or
other right to use, or

(D) Such other actions as may be required.
This shall be in addition to any other rights
or claims which the Licensee may have. The
Licensor shall, at its own expense, (and the
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Licensee agrees to permit the Licensor to do
so) defend any suits which may be instituted
by any party against the Licensee for alleged
infringement of patents, copyright, trade-
mark, or violation of trade secrets relative
to the Licensor’s performance hereunder. Ei-
ther party shall notify the other promptly of
any such claims, and the Licensee shall give
to the Licensor full authority and oppor-
tunity to settle such claims, and shall rea-
sonably cooperate with the Licensor in ob-
taining information relative to such claims.

(xi) In the event the Licensor becomes un-
willing or unable to furnish support required
by the Contract for the Licensed Software,
the Licensor shall, upon written request of
the Licensee, provide with the greatest pos-
sible dispatch all Licensed Software back-up
documentation including proprietary infor-
mation other than agreed excluded docu-
mentation. In this event, (1) the Licensee
shall be permitted full use of all Licensed
Software and documentation as long as the
System is operational and (2) the Licensee
may modify, or have modified, the Licensed
Software for feature enhancement or proper
equipment operation and becomes the owner
of such modifications for all purposes, in-
cluding patenting, copywriting, sale, or li-
cense thereof. Agreed excluded documenta-
tion is Licensed Software back-up docu-
mentation described in the first sentence of
this section (2)(xi) which (A) is proprietary
information of a third party, (B) was specifi-
cally described at the pre-bid technical ses-
sion and individually identified in an attach-
ment to the Bid, and (C) RUS and the Li-
censee agree, before bids are opened, may be
excluded from the requirements of this sec-
tion (2)(xi). In the event the Licensor fur-
nishes agreed excluded documentation and
the Licensee exercises its rights under this
section (2)(xi), the Licensor shall use its best
efforts to provide such agreed excluded infor-
mation to the Licensee, or obtain continuing
support agreements from the parties retain-
ing legal rights to the excluded documenta-
tion. Licensor agrees that certain Licensed
Software cannot be excluded from the re-
quirements of this section (2)(xi) including,
but not limited to, software, the absence or
improper operation of which would signifi-
cantly impair the operation of the System,
would significantly impair the ability of the
Licensee to generate revenue, or would pose
a risk to RUS loan security.

(xii) A breach of this License by the Licen-
sor is a breach of the Contract. Therefore,
the remedies specified in the Contract shall
apply.

(xiii) The Licensee shall have thirty (30)
days after receipt of written notice from the
Licensor to correct any breach of this Li-
cense. Damages payable by the Licensee for
its breach of this License shall not exceed
the total Contract price. The Licensor shall
not terminate this License unless:
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(A) The Licensor has given RUS sixty (60)
days notice before termination; and

(B) RUS agrees with the Licensor that ter-
mination is the only method available to
prevent significant harm to the Licensor
from additional Licensee defaults.

(xiv) The obligations of Licensee and Li-
censor and any successors in title under this
Agreement shall survive the termination of
this Agreement and continue after any ter-
mination of rights granted hereunder.

(xv) Licensee and Licensor agree that it
will not, without the prior written permis-
sion of the other party, use in advertising,
publicity, packaging, labeling, or otherwise,
any trade name, trademark, trade device,
service mark, symbol, or any other identi-
fication or any abbreviation, contraction, or
simulation thereof owned by the other party
or any of its affiliates or used by the other
party or any of its affiliates to identify any
of their products or services, unless other-
wise agreed by the parties.

(xvi) This Software License Agreement
shall prevail notwithstanding any con-
flicting terms or legends which may appear
on or in the Licensed Software.

(xvii) If any Section or part thereof, in this
Agreement shall be held to be invalid or un-
enforceable in any jurisdiction in which this
Agreement is being performed, then the
meaning of such section or part shall be con-
strued so as to render it enforceable, to the
extent feasible; and if no feasible interpreta-
tion would save such section or part, it shall
be severed from this Agreement and the re-
mainder shall remain in full force and effect.
However, in the event such section or part is
considered an essential element of this
Agreement, the parties shall promptly nego-
tiate a replacement therefor.

(xviii) This Software License and any
amendments thereto, or revisions thereof,
are subject to RUS approval.

LICENSOR
Company
Name
By

Title

Date

Licensee

Company
Name

By

Title
Date

[End of clause]

(d) Contract amendments. (1) The gen-
eral requirements for contract amend-
ments are set forth in §1753.11.
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(2) Equipment contract amendments
shall be prepared on RUS Contract
Form 238, Construction or Equipment
Contract Amendments.

(e) Additions. When additions to exist-
ing central office equipment are re-
quired:

(1) A proposal shall be requested from
the supplier.

(2) The borrower shall prepare a plan
containing an outline of the proposed
use of the equipment, the proposal
from the supplier and an estimate of
the installation cost. If the total cost
exceeds $500,000, RUS approval of the
award of contract is required. The bor-
rower shall in this case submit its plan
and the supplier’s proposal to GFR. If
the cost does not exceed $500,000, the
borrower’s award of contract is not
subject to RUS approval.

(3) If RUS approval was required by
paragraph (e)(2) of this section, upon
RUS approval the purchase may be
made using RUS Contract Form 525, or
545, or when applicable, the procedures
contained in subpart I of this part.

(4) If the purchase is to be made by
contract, three executed copies of the
contract with attachments are to be
submitted to the RUS.

(5) Installation of the central office
equipment and materials procured by
RUS Contract Form 545 may be made
in accordance with subpart I, if appli-
cable, or by an approved FAP.

(f) Preinstallation conference. RUS rec-
ommends, but does not require, that
the borrower hold a preinstallation
conference, attended by the borrower,
its engineer, equipment installers, and
if possible the GFR, prior to the begin-
ning of the installation of the central
office equipment.

[64 FR 39267, Sept. 25, 1989. Redesignated at
556 FR 39397, Sept. 27, 1990, as amended at 59
FR 17679, Apr. 14, 1994; 64 FR 16607, Apr. 6,
1999]

§1753.39 Closeout documents.

Closeout of RUS Contract Form 525,
Central Office Equipment Contract (In-
cluding Installation), and RUS Con-
tract Form 545, Central Office Equip-
ment Contract (Not Including Installa-
tion), shall be conducted as follows:

(a) Contract amendments. Amend-
ments that must be submitted to RUS
for approval, as required by §1753.11,
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shall be submitted promptly. All other
amendments may be submitted to RUS
with the engineer’s contract closeout
certification.

(b) Taxes. Under the terms of RUS
Contract Forms 525 and 545, the bid
prices do not include any amounts
which are or may be payable by the
bidder or the borrower on account of
taxes imposed upon the sale, purchase
or use of equipment, material and soft-
ware covered by the contracts. If any
such tax is paid by the bidder, the con-
tract requires that the amount is to be
stated separately on all invoices and
paid by the borrower.

(c) Acceptance tests. The borrower will
perform acceptance tests as part of the
partial closeout and final closeout of
RUS Contract Form 525. Tests that will
demonstrate compliance with the re-
quirements of 7 CFR 1755.522 are con-
tained in RUS Bulletin 17563E-201. Other
tests demonstrating compliance will be
acceptable. RUS Bulletin 17563E-201 is
available from RUS, Program Support
and Regulatory Analysis, STOP 1522,
1400 Independence Ave., SW., Wash-
ington, DC 20250-1522.

(d) Grounding system audit. A ground-
ing system audit shall be performed
and found acceptable for equipment
provided under Form 525 and 545 Con-
tracts, prior to placing a central office
or remote switching terminal into full
service operation. The audits are to be
conducted in accordance with guide-
lines contained in the applicable sec-
tions of RUS Form 522 ‘“‘General Speci-
fication for Digital, Stored Program
Controlled Central Office Equipment.”
The audits shall be performed by the
contractor and borrower for Form 525
equipment and by the borrower for
Form 545 equipment.

(e) Partial Closeout Procedure. Under
conditions set forth in RUS Contract
Form 525, a contractor may, when ap-
proved by the borrower, receive pay-
ment in full for central offices and
their respective associated remote
switching terminals upon completion
of the installation without awaiting
completion of the project where the
contractor is to receive such payment,
the procedure contained in the applica-
ble sections of RUS Contract Form 525
shall be followed. In addition to com-
plying with the appropriate partial
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