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(5) It is immaterial that a member of
the higher paid sex ceased to be em-
ployed prior to the period covered by
the applicable statute of limitations
period for filing a timely suit under the
EPA. The employer’s continued failure
to pay the member of the lower paid
sex the wage rate paid to the higher
paid predecessor constitutes a prima
facie continuing violation. Also, it is
no defense that the unequal payments
began prior to the statutory period.

(c) Standards for determining rate of
pay. The rate of pay must be equal for
persons performing equal work on jobs
requiring equal skill, effort, and re-
sponsibility, and performed under simi-
lar working conditions. When factors
such as seniority, education, or experi-
ence are used to determine the rate of
pay, then those standards must be ap-
plied on a sex neutral basis.

(d) Inequalities in pay that raise ques-
tions under the Act. It is necessary to
scrutinize those inequalities in pay be-
tween employees of opposite sexes
which may indicate a pattern of dis-
crimination in wage payment that is
based on sex. Thus, a serious question
would be raised where such an inequal-
ity, allegedly based on a difference in
job content, is in fact one in which the
employee occupying the job purport-
edly requiring the higher degree of
skill, effort, or responsibility receives
the lower wage rate. Likewise, because
the EPA was designed to eliminate
wage rate differentials which are based
on sex, situations will be carefully
scrutinized where employees of only
one sex are concentrated in the lower
levels of the wage scale, and where
there does not appear to be any mate-
rial relationship other than sex be-
tween the lower wage rates paid to
such employees and the higher rates
paid to employees of the opposite sex.

(e) Job content controlling. Application
of the equal pay standard is not de-
pendent on job classifications or titles
but depends rather on actual job re-
quirements and performance. For ex-
ample, the fact that jobs performed by
male and female employees may have
the same total point value under an
evaluation system in use by the em-
ployer does not in itself mean that the
jobs concerned are equal according to
the terms of the statute. Conversely,
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although the point values allocated to
jobs may add up to unequal totals, it
does not necessarily follow that the
work being performed in such jobs is
unequal when the statutory tests of the
equal pay standard are applied. Job ti-
tles are frequently of such a general
nature as to provide very little guid-
ance in determining the application of
the equal pay standard. For example,
the job title ‘‘clerk’” may be applied to
employees who perform a variety of du-
ties so dissimilar as to place many of
them beyond the scope of comparison
under the Act. Similarly, jobs included
under the title ‘‘stock clerk’” may in-
clude an employee of one sex who
spends all or most of his or her work-
ing hours in shifting and moving goods
in the establishment whereas another
employee, of the opposite sex, may also
be described as a ‘‘stock clerk’ but be
engaged entirely in checking inven-
tory. In the case of jobs identified by
the general title ‘‘retail clerk’, the
facts may show that equal skill, effort,
and responsibility are required in the
jobs of male and female employees not-
withstanding that they are engaged in
selling different kinds of merchandise.
In all such situations, the application
of the equal pay standard will have to
be determined by applying the terms of
the Act to the specific facts involved.

§1620.14 Testing equality of jobs.

(a) In general. What constitutes equal
skill, equal effort, or equal responsi-
bility cannot be precisely defined. In
interpreting these key terms of the
statute, the broad remedial purpose of
the law must be taken into consider-
ation. The terms constitute separate
tests, each of which must be met in
order for the equal pay standard to
apply. It should be kept in mind that
“‘equal’ does not mean ‘‘identical.” In-
substantial or minor differences in the
degree or amount of skill, or effort, or
responsibility required for the perform-
ance of jobs will not render the equal
pay standard inapplicable. On the other
hand, substantial differences, such as
those customarily associated with dif-
ferences in wage levels when the jobs
are performed by persons of one sex
only, will ordinarily demonstrate an
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inequality as between the jobs justi-
fying differences in pay. However, dif-
ferences in skill, effort or responsi-
bility which might be sufficient to jus-
tify a finding that two jobs are not
equal within the meaning of the EPA if
the greater skill, effort, or responsi-
bility has been required of the higher
paid sex, do not justify such a finding
where the greater skill, effort, or re-
sponsibility is required of the lower
paid sex. In determining whether job
differences are so substantial as to
make jobs unequal, it is pertinent to
inquire whether and to what extent
significance has been given to such dif-
ferences in setting the wage levels for
such jobs. Such an inquiry may, for ex-
ample, disclose that apparent dif-
ferences between jobs have not been
recognized as relevant for wage pur-
poses and that the facts as a whole sup-
port the conclusion that the differences
are too insubstantial to prevent the
jobs from being equal in all significant
respects under the law.

(b) Illustrations of the concept. Where
employees of opposite sexes are em-
ployed in jobs in which the duties they
are required to perform and the work-
ing conditions are substantially the
same, except that an employee of one
sex is required to perform some duty or
duties involving a higher skill which
an employee of the other sex is not re-
quired to perform, the fact that the du-
ties are different in this respect is in-
sufficient to remove the jobs from the
application of the equal pay standard if
it also appears that the employer is
paying a lower wage rate to the em-
ployee performing the additional du-
ties notwithstanding the additional
skill which they involve. In other situ-
ations, where employees of the oppo-
site sex are employed in jobs which are
equal in the levels of skill, effort, and
responsibility required for their per-
formance, it may be alleged that the
assignment to employees of one sex but
not the other of certain duties requir-
ing less skill makes the jobs too dif-
ferent for comparison under the equal
pay provisions. But so long as the high-
er level of skill is required for the per-
formance of the jobs occupied by em-
ployees of both sexes, the fact that
some of the duties assigned to employ-
ees of one sex require less skill than
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the employee must have for the job as
a whole does not warrant any conclu-
sion that the jobs are outside the pur-
view of the equal pay standard.

(c) Determining equality of job content
in general. In determining whether em-
ployees are performing equal work
within the meaning of the EPA, the
amounts of time which employees
spend in the performance of different
duties are not the sole criteria. It is
also necessary to consider the degree of
difference in terms of skill, effort, and
responsibility. These factors are re-
lated in such a manner that a general
standard to determine equality of jobs
cannot be set up solely on the basis of
a percentage of time. Consequently, a
finding that one job requires employees
to expend greater effort for a certain
percentage of their working time than
employees performing another job,
would not in itself establish that the
two jobs do not constitute equal work.
Similarly, the performance of jobs on
different machines or equipment would
not necessarily result in a determina-
tion that the work so performed is un-
equal within the meaning of the stat-
ute if the equal pay provisions other-
wise apply. If the difference in skill or
effort required for the operation of
such equipment is inconsequential,
payment of a higher wage rate to em-
ployees of one sex because of a dif-
ference in machines or equipment
would constitute a prohibited wage
rate differential. Where greater skill or
effort is required from the lower paid
sex, the fact that the machines or
equipment used to perform substan-
tially equal work are different does not
defeat a finding that the EPA has been
violated. Likewise, the fact that jobs
are performed in different departments
or locations within the establishment
would not necessarily be sufficient to
demonstrate that unequal work is in-
volved where the equal pay standard
otherwise applies. This is particularly
true in the case of retail establish-
ments, and unless a showing can be
made by the employer that the sale of
one article requires such higher degree
of skill or effort than the sale of an-
other article as to render the equal pay
standard inapplicable, it will be as-
sumed that the salesmen and sales-
women concerned are performing equal
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work. Although the equal pay provi-
sions apply on an establishment basis
and the jobs to be compared are those
in the particular establishment, all rel-
evant evidence that may demonstrate
whether the skill, effort, and responsi-
bility required in the jobs in the par-
ticular establishment are equal should
be considered, whether this relates to
the performance of like jobs in other
establishments or not.

§1620.15 dJobs requiring equal skill in
performance.

(a) In general. The jobs to which the
equal pay standard is applicable are
jobs requiring equal skill in their per-
formance. Where the amount or degree
of skill required to perform one job is
substantially greater than that re-
quired to perform another job, the
equal pay standard cannot apply even
though the jobs may be equal in all
other respects. Skill includes consider-
ation of such factors as experience,
training, education, and ability. It must
be measured in terms of the performance
requirements of the job. If an employee
must have essentially the same skill in
order to perform either of two jobs, the
jobs will qualify under the EPA as jobs
the performance of which requires
equal skill, even though the employee
in one of the jobs may not exercise the
required skill as frequently or during
as much of his or her working time as
the employee in the other job. Posses-
sion of a skill not needed to meet the re-
quirements of the job cannot be considered
in making a determination regarding
equality of skill. The efficiency of the
employee’s performance in the job is
not in itself an appropriate factor to
consider in evaluating skill.

(b) Comparing skill requirements of
jobs. As a simple illustration of the
principle of equal skill, suppose that a
man and a woman have jobs classified
as administrative assistants. Both jobs
require them to spend two-thirds of
their working time facilitating and su-
pervising support-staff duties, and the
remaining one-third of their time in di-
versified tasks, not necessarily the
same. Since there is no difference in
the skills required for the vast major-
ity of their work, whether or not these
jobs require equal skill in performance
will depend upon the nature of the
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work performed during the latter pe-
riod to meet the requirements of the
jobs.

§1620.16 Jobs requiring equal effort in
performance.

(a) In general. The jobs to which the
equal pay standard is applicable are
jobs that require equal effort to per-
form. Where substantial differences
exist in the amount or degree of effort
required to be expended in the perform-
ance of jobs, the equal pay standard
cannot apply even though the jobs may
be equal in all other respects. Effort is
concerned with the measurement of the
physical or mental exertion needed for
the performance of a job. Job factors
which cause mental fatigue and stress,
as well as those which alleviate fa-
tigue, are to be considered in deter-
mining the effort required by the job.
“Effort”> encompasses the total re-
quirements of a job. Where jobs are
otherwise equal under the EPA, and
there is no substantial difference in the
amount or degree of effort which must
be expended in performing the jobs
under comparison, the jobs may re-
quire equal effort in their performance
even though the effort may be exerted
in different ways on the two jobs. Dif-
ferences only in the kind of effort re-
quired to be expended in such a situa-
tion will not justify wage differentials.

(b) Comparing effort requirements of
jobs. To illustrate the principle of equal
effort exerted in different ways, sup-
pose that a male checker employed by
a supermarket is required to spend part
of his time carrying out heavy pack-
ages or replacing stock involving the
lifting of heavy items whereas a female
checker is required to devote an equal
degree of effort during a similar por-
tion of her time to performing fill-in
work requiring greater dexterity—such
as rearranging displays of spices or
other small items. The difference in
kind of effort required of the employ-
ees does not appear to make their ef-
forts unequal in any respect which
would justify a wage differential, where
such differences in kind of effort ex-
pended to perform the job are not ordi-
narily considered a factor in setting
wage levels. Further, the occasional or
sporadic performance of an activity
which may require extra physical or

316



