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forward with a prima facie case shall be 
on the ASC. 

§ 1102.32 Notice of Intention to Com-
mence a Proceeding. 

The ASC shall instruct the Secretary 
or other designated officer acting for 
the ASC to publish in the FEDERAL 
REGISTER a Notice of Intention To 
Commence A Proceeding (Notice of In-
tention). The Notice of Intention shall 
be served upon the party or parties to 
the proceeding and shall commence at 
the time of service. The Notice of In-
tention shall state the legal authority 
and jurisdiction under which the pro-
ceeding is to be held; shall contain, or 
incorporate by appropriate reference, a 
specific statement of the matters of 
fact or law constituting the grounds 
for the proceeding; and shall state a 
date no sooner than 25 days after serv-
ice of the Notice of Intention is made 
for termination of the information- 
gathering phase of the proceeding. The 
Notice of Intention also must contain a 
bold-faced warning respecting the ef-
fect of a failure to file a Rebuttal or 
Notice Not To Contest under § 1102.33(d) 
of this subpart. The ASC may amend a 
Notice of Intention in any manner and 
to the extent consistent with provi-
sions of applicable law. 

§ 1102.33 Rebuttal or Notice Not To 
Contest. 

(a) When required. A party to the pro-
ceeding may file either a Rebuttal or a 
Notice Not to Contest the statements 
contained in the Notice of Intention or 
any amendment thereto with the Sec-
retary within 15 days after being served 
with the Notice of Intention or an 
amendment to such Notice. The Sec-
retary shall place the Rebuttal or the 
Notice Not To Contest in the public 
file. 

(b) Requirements of Rebuttal; effect of 
failure to deny. A Rebuttal filed under 
this section shall specifically admit, 
deny or state that the party does not 
have sufficient information to admit or 
deny each statement in the Notice of 
Intention. A statement of lack of infor-
mation shall have the effect of a de-
nial. Any statement not denied shall be 
deemed to be admitted. When a party 
intends to deny only a part or a quali-
fication of a statement, the party shall 

admit so much of it as is true and shall 
deny only the remainder. 

(c) Notice Not To Contest. A party fil-
ing a Notice Not To Contest the state-
ment of fact set forth in the Notice of 
Intention shall constitute a waiver of 
the party’s opportunity to rebut the 
facts alleged, and together with the 
Notice of Intention and any referenced 
documents, will provide a record basis 
on which the ASC shall decide the mat-
ter. The filing of a Notice Not To Con-
test shall not constitute a waiver of 
the right of such party to a judicial re-
view of the ASC’s decision, findings 
and conclusions. 

(d) Effect of failure to file Rebuttal or 
Notice Not To Contest. Failure of a party 
to file a response required by this sec-
tion within the time provided shall 
constitute a waiver of the party’s op-
portunity to rebut and to contest the 
statements in the Notice of Intention 
and shall constitute authorization for 
the ASC to find the facts to be as pre-
sented in the Notice of Intention and 
to file with the Secretary a decision 
containing such findings and appro-
priate conclusions. The ASC, for good 
cause shown, will permit the filing of a 
Rebuttal after the prescribed time. 

§ 1102.34 Briefs, memoranda and state-
ments. 

(a) By the parties. Until the end of the 
information-gathering phase of the 
proceeding, any party may file with 
the Secretary a written brief, memo-
randum or other statement providing 
factual data and policy and legal argu-
ments regarding the matters set out in 
the Notice of Intention. The filing 
party shall simultaneously serve other 
parties to the proceeding with a copy 
of the document. No later than ten 
days after such service, any party may 
file with the Secretary a written re-
sponse to the document and must si-
multaneously serve a copy thereof on 
the other parties to the proceeding. 
The Secretary will receive documents 
and responses and will place them in 
the public file. 

(b) By interested persons, in non-rec-
ognition proceedings. Until the end of 
the information-gathering phase of a 
proceeding under section 1118 of 
FIRREA (12 U.S.C. 3347), any person 
with a demonstrable, direct interest in 
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the outcome of the proceeding may file 
with the Secretary a written brief, 
memorandum or other statement pro-
viding factual data and policy and 
legal arguments regarding the matters 
set out in the Notice of Intention. The 
ASC’s Chairperson or his or her des-
ignee may not accept any such written 
brief, memorandum or other statement 
if the submitting person cannot dem-
onstrate a direct interest in the out-
come of the proceeding. Upon accept-
ance of the written brief, memorandum 
or other statement, the Secretary shall 
make copies of the document and for-
ward one copy thereof to each party to 
the proceeding. No later than ten days 
after such service, any party may file 
with the Secretary a written response 
to the document and must simulta-
neously serve one copy thereof on the 
other parties to the proceeding. The 
Secretary will place a copy of such 
briefs, memoranda, statements and re-
sponses in the public file. 

§ 1102.35 Opportunity for informal set-
tlement. 

Any party may at any time submit to 
the Secretary, for consideration by the 
Subcommittee, written offers or pro-
posals for settlement of a proceeding, 
without prejudice to the rights of the 
parties. No offer or proposal shall be 
included in the proceeding’s public file 
over the objection of any party to such 
proceeding. This paragraph shall not 
preclude settlement of any proceeding 
by the filing of a Notice Not To Con-
test as provided in § 1102.33(c) or by the 
submission of the case to the ASC on a 
stipulation of facts. 

§ 1102.36 Oral presentations. 
(a) In general. A party does not have 

a right to an oral presentation. Under 
this section, a party’s request to make 
an oral presentation may be denied if 
such a denial is appropriate and rea-
sonable under the circumstances. An 
oral presentation shall be considered as 
an opportunity to offer, emphasize and 
clarify the facts, policies and laws con-
cerning the proceeding. 

(b) Method and time of request. Be-
tween the commencement of the pro-
ceeding and ten days before the end of 
the information-gathering phase, any 
party to the proceeding may file with 

the Secretary a letter requesting that 
the Secretary schedule an opportunity 
for the party to give an oral presen-
tation to the ASC. That letter shall in-
clude the reasons why an oral presen-
tation is necessary. 

(c) ASC processing. The Secretary 
must promptly forward the letter re-
quest to the Chairman of the ASC. The 
Chairman, after informally contacting 
other ASC members and the ASC’s sen-
ior staff for their views, will instruct 
the Secretary to forward a letter to the 
party either: Scheduling a date and 
time for the oral presentation and 
specifying the allowable duration of 
the presentation; or declining the re-
quest and providing the reasons there-
for. The party’s letter request and the 
ASC’s response will be included in the 
proceeding’s public file. 

(d) Procedure on presentation day. On 
the appropriate date and time, the 
party or his or her attorney (if any) 
will make the oral presentation before 
the ASC. Any ASC member may ask 
the party or the attorney, as the case 
may be, pertinent questions relating to 
the content of the oral presentation. 
Oral presentations will not be recorded 
or otherwise transcribed. The Sec-
retary must enter promptly into the 
proceeding’s public file a memorandum 
summarizing the subjects discussed 
during the oral presentation. 

§ 1102.37 Decision of the Sub-
committee and judicial review. 

At a reasonable time after the end of 
the information-gathering phase of the 
proceeding, but not exceeding 35 days, 
the ASC shall issue a final decision, 
containing specified terms and condi-
tions as it deems appropriate, in the 
matter and shall cause the decision to 
be published promptly in the FEDERAL 
REGISTER. The final decision shall be 
effective on issuance. The Secretary 
shall serve the decision upon the par-
ties promptly, shall place it in the pro-
ceeding’s public file and shall furnish it 
to such other persons as the ASC may 
direct. Pursuant to the provisions of 
chapter 7 of title 5 of the U.S. Code and 
section 1118(c)(3) of title XI of FIRREA 
(12 U.S.C. 3348(c)(3)), a final decision of 
the ASC is a prerequisite to seeking ju-
dicial review. 
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