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and information. Any disclosure per-
mitted by paragraph (b) of this section 
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in 
paragrah (b) of this section shall be 
construed as restricting, in any man-
ner, the authority of the ASC, the 
Chairman of the ASC, the Executive 
Director, the ASC General Counsel, or 
their designees, in their discretion and 
in light of the facts and circumstances 
attendant in any given case, to require 
conditions upon, and to limit, the 
form, manner, and extent of any disclo-
sure permitted by this section. Wher-
ever practicable, disclosure of exempt 
records shall be made pursuant to a 
protective order and redacted to ex-
clude all irrelevant or non-responsive 
exempt information. 

[64 FR 72500, Dec. 28, 1999] 

§ 1102.308 Right to petition for 
issuance, amendment and repeal of 
rules of general application. 

Any person desiring the issuance, 
amendment or repeal of a rule of gen-
eral application may file a petition for 
those purposes with the Executive Di-
rector of the ASC. The petition shall 
include a statement setting forth the 
text or substance of any proposed rule 
or amendment desired or shall specify 
the rule for which repeal is desired. 
The petitioner also shall state the na-
ture of his or her interest and the rea-
sons for seeking ASC action. The Exec-
utive Director shall acknowledge re-
ceipt of the petition within ten busi-
ness days of receipt. As soon as reason-
ably practicable, the ASC shall con-
sider the petition and related staff rec-
ommendations and shall take such ac-
tion as it deems appropriate. The Exec-
utive Director shall notify the peti-
tioner in writing of the ASC action 
within ten business days of the action. 

[59 FR 1902, Jan. 13, 1994. Redesignated at 64 
FR 72497, Dec. 28, 1999] 

§ 1102.309 Confidential treatment pro-
cedures. 

(a) In general. Any submitter of writ-
ten information to the ASC who desires 
that some or all of his or her submis-
sion be afforded confidential treatment 
under 5 U.S.C. 552(b)(4) (i.e., trade se-

crets and commercial or financial in-
formation obtained from a person and 
privileged or confidential) shall file a 
request for confidential treatment with 
the Executive Director of the ASC at 
the time the written information is 
submitted to the ASC or within ten 
business days thereafter. Nothing in 
this section limits the authority of the 
ASC and its staff to make determina-
tions regarding access to documents 
under this subpart. 

(b) Form of request. A request for con-
fidential treatment shall be submitted 
in a separate letter or memorandum 
conspicuously entitled, ‘‘Request for 
Confidential Treatment.’’ Each request 
shall state in reasonable detail the 
facts and arguments supporting the re-
quest and its legal justification. If the 
submitter had been required by the 
ASC to provide the particular informa-
tion, conclusory statements that the 
information would be useful to com-
petitors or would impair sales or simi-
lar statements generally will not be 
considered sufficient to justify con-
fidential treatment. When the sub-
mitter had voluntarily provided the 
particular information to the ASC, the 
submitter must specifically identify 
the documents or information which 
are of a kind the submitter would not 
customarily make available to the pub-
lic. 

(c) Designation and separation of con-
fidential material. Submitters shall 
clearly designate all information con-
sidered confidential and shall clearly 
separate such information from other 
non-confidential information, when-
ever possible. 

(d) ASC action on request. A request 
for confidential treatment of informa-
tion will be considered only in connec-
tion with a request for access to the in-
formation under FOIA as implemented 
by this subpart. Upon the receipt of a 
request for access, the Executive Direc-
tor or his or her designee (‘‘ASC Offi-
cer’’) as soon as possible shall provide 
the submitter with a written notice de-
scribing the request and shall provide 
the submitter with a reasonable oppor-
tunity, no longer than ten business 
days, to submit written objections to 
disclosure of the information. Notice 
may be given orally, and such notice 
shall be promptly confirmed in writing. 

VerDate Aug<31>2005 05:03 Jan 31, 2006 Jkt 208041 PO 00000 Frm 00275 Fmt 8010 Sfmt 8010 Y:\SGML\208041.XXX 208041



266 

12 CFR Ch. XI (1–1–06 Edition) § 1102.310 

The ASC Officer may provide a sub-
mitter with a notice if the submitter 
did not request confidential treatment 
of the requested information. If the 
ASC required the submitter to provide 
the requested information, the ASC Of-
ficer would need substantial reason to 
believe that disclosure of the requested 
information would result in substantial 
competitive harm to the submitter. If 
the submitter provided the information 
voluntarily to the ASC, the ASC officer 
would need to believe that the informa-
tion is of a kind the submitter would 
not customarily make available to the 
public. The ASC Officer similarly shall 
notify the person seeking disclosure of 
the information under FOIA of the ex-
istence of a request for confidential 
treatment. These notice requirements 
need not be followed if the ASC Officer 
determines under this subpart that the 
information should not be disclosed; 
the information has been published or 
has been officially made available to 
the public; disclosure of the informa-
tion is required by law (other than 
FOIA); or the submitter’s request for 
confidential treatment appears obvi-
ously frivolous, in such instance the 
submitter shall be given written notice 
of the determination to disclose the in-
formation at least five business days 
prior to release. The ASC Officer shall 
carefully consider the issues involved, 
and if disclosure of the requested infor-
mation is warranted, a written notice, 
containing a brief description of why 
the submitter’s objections were not 
sustained, must be forwarded to the 
submitter within ten business days. 
The time for response may be extended 
up to ten additional business days, as 
provided in 5 U.S.C. 552(a)(6)(B), or for 
other periods by agreement between 
the requester and the ASC Officer. This 
notice shall be provided to the sub-
mitter at least five business days prior 
to release of the requested information. 

(e) Notice of lawsuit. The ASC Officer 
shall notify a submitter of any filing of 
any suit against the ASC pursuant to 5 
U.S.C. 552 to compel disclosure of docu-
ments or information covered by the 
submitter’s request for confidential 
treatment within ten business days of 
service of the suit. The ASC Officer 
also shall notify the requester of the 
documents or information of any suit 

filed by the submitter against the ASC 
to enjoin their disclosure within ten 
business days of service of the suit. 

[59 FR 1902, Jan. 13, 1994. Redesignated at 64 
FR 72497, Dec. 28, 1999] 

§ 1102.310 Service of process. 
(a) Service. Any subpoena or other 

legal process to obtain information 
maintained by the ASC shall be duly 
issued by a court having jurisdiction 
over the ASC, and served upon the 
Chairman ASC; 2000 K Street, NW., 
Suite 310; Washington, DC 20006. Where 
the ASC is named as a party, service of 
process shall be made pursuant to the 
Federal Rules of Civil Procedure upon 
the Chairman at the above address. 
The Chairman shall immediately for-
ward any subpoena, court order or 
legal process to the General Counsel. If 
consistent with the terms of the sub-
poena, court order or legal process, the 
ASC may require the payment of fees, 
in accordance with the fee schedule re-
ferred to in § 1102.306(e) prior to the re-
lease of any records requested pursuant 
to any subpoena or other legal process. 

(b) Notification by person served. If any 
current or former member, officer, em-
ployee or agent of the ASC, or any 
other person who has custody of 
records belonging to the ASC, is served 
with a subpoena, court order, or other 
process requiring that person’s attend-
ance as a witness concerning any mat-
ter related to official duties, or the 
production of any exempt record of the 
ASC, such person shall promptly advise 
the Executive Director of such service, 
the testimony and records described in 
the subpoena, and all relevant facts 
that may assist the Executive Direc-
tor, in consultation with the ASC Gen-
eral Counsel, in determining whether 
the individual in question should be au-
thorized to testify or the records 
should be produced. Such person also 
should inform the court or tribunal 
that issued the process and the attor-
ney for the party upon whose applica-
tion the process was issued, if known, 
of the substance of this section. 

(c) Appearance by person served. Ab-
sent the written authorization of the 
Executive Director or designee to dis-
close the requested information, any 
current or former member, officer, em-
ployee, or agent of the ASC, and any 
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