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12 CFR Ch. VII (1–1–06 Edition) § 747.403 

§ 747.403 Notice of intent to suspend 
or revoke charter; notice of suspen-
sion. 

(a) Upon its determination that one 
or more of the grounds listed in 
§ 747.402(a) exists, or that because of 
conditions described in § 747.402(b) im-
mediate suspension of charter is nec-
essary, the NCUA Board shall cause to 
be served upon that credit union a no-
tice of intent to suspend or revoke 
charter and of intent to place into in-
voluntary liquidation, or a notice of 
suspension. Such notice shall contain a 
statement of the facts which constitute 
the grounds for this action, a recita-
tion of the options available to the 
credit union under paragraph (b) of this 
section, and an explanation of the re-
sults that will occur if the credit union 
fails to exercise said options. 

(b) Not later than 40 days after the 
receipt of the notice provided for in 
paragraph (a) of this section, the Fed-
eral credit union may file with the 
NCUA Board a statement in writing 
setting forth the grounds and reasons 
why its charter should not be sus-
pended or revoked and why it should 
not be placed into involuntary liquida-
tion; or in lieu of a written statement, 
request an oral hearing which shall be 
conducted in accordance with the pro-
cedures set forth in this subpart. This 
statement or request shall be accom-
panied by a certified copy of a resolu-
tion of the board of directors of the 
Federal credit union concerned author-
izing such statement or request, such 
certification to be made by the presi-
dent and secretary of the board of di-
rectors. 

(c) If the Federal credit union con-
cerned does not exercise either alter-
native available in paragraph (b) of 
this section within the time required, 
it shall be deemed to have admitted the 
facts alleged in the notice and may be 
deemed to have consented to the relief 
sought. 

§ 747.404 Notice of hearing. 
(a) Upon receipt of a request for hear-

ing which complies with § 747.403(b), the 
NCUA Board shall transmit the request 
to the Office of Financial Institution 
Adjudication (‘‘OFIA’’). Such hearing 
shall commence no earlier than 30 days 
nor later than 60 days after the date 

the OFIA receives the request for a 
hearing, unless an earlier or later date 
is requested by the Federal credit 
union concerned and is granted by the 
NCUA Board in its discretion. 

(b) Except as provided in § 747.405(b), 
the procedures of the Administrative 
Procedure Act (5 U.S.C. 554–557) and 
subpart A of this part will apply to the 
hearing. 

(c) Unless the Federal credit union 
shall appear at such hearing by a duly 
authorized representative it shall be 
deemed to have consented to the sus-
pension or revocation of its charter and 
to the placing of said credit union into 
involuntary liquidation. 

§ 747.405 Issuance of order. 

(a) In the event of such consent as re-
ferred to in § 747.403(c) or § 747.404(c), or 
if upon the record made at any such 
hearing as referred to in § 747.403(b), the 
NCUA Board finds that the charter of 
the Federal credit union concerned 
should be suspended or revoked and the 
credit union closed and placed into in-
voluntary liquidation, it shall cause to 
be served on such credit union an order 
directing the suspension or revocation 
of its charter and directing that it be 
closed and placed into involuntary liq-
uidation. Such order shall contain a 
statement of the findings upon which 
the order is based. Additionally, the 
NCUA Board shall appoint a liqui-
dating agent or agents. 

(b) The NCUA Board shall render its 
decision and cause such order to be 
served not later than 45 days after re-
ceipt of consent, or written submis-
sions as the case may be, or in the case 
of a formal hearing after service or the 
notice of submission referred to in 
§ 747.40(a). 

(c) Upon the receipt of a copy of the 
order which provides that the Federal 
credit union concerned be placed into 
involuntary liquidation, the officers 
and directors of that Federal credit 
union shall immediately deliver to the 
agent for the liquidating agent posses-
sion and control of all books, records, 
assets, and property of every descrip-
tion of the Federal credit union, and 
the agent for the liquidating agent 
shall proceed to convert said assets to 
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cash, collect all debts due to said Fed-
eral credit union and to wind up its af-
fairs in accordance with the provisions 
of the Act. 

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7, 
1992] 

§ 747.406 Cancellation of charter. 

Upon the completion of the liquida-
tion and certification by the agent for 
the liquidating agent that the distribu-
tion of the assets of the Federal credit 
union has been completed, the NCUA 
Board shall cancel the charter of the 
Federal credit union concerned. 

Subpart F—Local Rules and Proce-
dures Applicable to Pro-
ceedings Relating to the Ter-
mination of Membership in 
the Central Liquidity Facility 
[Reserved] 

Subpart G—Local Rules and Pro-
cedures Applicable to Recov-
ery of Attorneys Fees and 
Other Expenses Under the 
Equal Access to Justice Act in 
NCUA Board Adjudications 

§ 747.601 Purpose and scope. 

This subpart contains the regulations 
of the NCUA implementing the Equal 
Access to Justice Act (5 U.S.C. 504), as 
amended (‘‘EAJA’’). The EAJA pro-
vides for the award of attorneys fees 
and other expenses to eligible individ-
uals and entities who are parties to 
proceedings conducted under this part. 
An eligible party may receive an award 
when it prevails over NCUA in a pro-
ceeding, or in a significant and discrete 
substantive portion of the proceeding, 
unless the position of the NCUA was 
substantially justified or special cir-
cumstances make an award unjust. The 
rules in this subpart describe the par-
ties eligible for fee awards, explain how 
to apply for awards and the procedures 
and standards that NCUA will use to 
make them. To the extent a rule or 
procedure set forth in subpart A of this 
part is inconsistent with a rule or pro-
cedure set forth in this subpart G, sub-
part G will control. 

§ 747.602 Eligibility of applicants. 
(a) To be eligible for an award of at-

torneys fees and expenses, an applicant 
must be a prevailing party in the pro-
ceeding for which it seeks an award 
and must be: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests 
and not more than 500 employees at the 
time the proceeding was commenced 
(an applicant who owns an unincor-
porated business will be considered as 
an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests); 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; or 

(5) Any other partnership, corpora-
tion, association, or public or private 
organization with a net worth of not 
more than $7 million and not more 
than 500 employees. 

(b) For the purpose of determining 
eligibility, the net worth of an appli-
cant and the number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated. 

(c) The applicant’s net worth in-
cludes the value of any assets disposed 
of for the purpose of meeting an eligi-
bility standard and excludes any obli-
gations incurred for this purpose. 
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have 
been made for this purpose. 

(d) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control; part-time employees 
shall be included on a proportional 
basis. 

(e) The net worth and number of em-
ployees of the applicant and all of its 

VerDate Aug<31>2005 09:49 Jan 25, 2006 Jkt 208040 PO 00000 Frm 00665 Fmt 8010 Sfmt 8010 Y:\SGML\208040.XXX 208040


