National Credit Union Administration

imposed in writing by the NCUA in
connection with the grant of an appli-
cation or request, certain unsafe or un-
sound practices or breaches of fidu-
ciary duty, or any law or regulation
not otherwise provided herein, pursu-
ant to 12 U.S.C. 1786(k); and

(4) Any provision of law referenced in
section 102(f) of the Flood Disaster Pro-
tection Act of 1973 (42 U.S.C. 4012a(f))
or any order or regulation issued there-
under;

(d) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g)); and

(e) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing, un-
less otherwise specifically provided for
in subparts B through J of this part.

[66 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992, as amended at 61 FR 28025, June 4, 1996]

§747.2 Rules of construction.

For purposes of this subpart:

(a) Any term in the singular includes
the plural, and the plural includes the
singular, if such use would be appro-
priate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate;

(c) The term counsel includes a non-
attorney representative; and

(d) Unless the context requires other-
wise, a party’s counsel of record, if
any, may, on behalf of that party, take
any action required to be taken by the
party.

§747.3 Definitions.

For purposes of this subpart, unless
explicitly stated to the contrary:

(a) Administrative law judge means one
who presides at an administrative
hearing under authority set forth at 5
U.S.C. 556.

(b) Adjudicatory proceeding means a
proceeding conducted pursuant to this
subpart and leading to the formulation
of a final order other than a regulation.

(c) Decisional employee means any
member of the NCUA’s or administra-
tive law judge’s staff who has not en-
gaged in an investigative or prosecu-
torial role in a proceeding and who
may assist the Agency or the adminis-
trative law judge, respectively, in pre-
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paring orders, recommended decisions,
decisions, and other documents under
the Uniform Rules.

(d) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the NCUA
in an adjudicatory proceeding.

(e) Final order means an order issued
by the NCUA with or without the con-
sent of the affected institution or the
institution-affiliated party, that has
become final, without regard to the
pendency of any petition for reconsid-
eration or review.

(f) Institution includes: (1) Any Fed-
eral credit union as that term is de-
fined in section 101(1) of the Act (12
U.S.C. 1752(1)); and

(2) Any insured state credit union as
that term is defined in section 101(7) of
the FCUA (12 U.S.C. 1752(7)).

(g) Institution-affiliated party means
any institution-affiliated party as that
term is defined in section 206(r) of the
Act (12 U.S.C. 1786(1)).

(h) Local Rules means those rules pro-
mulgated by the NCUA in the subparts
of this part other than subpart A of
this part.

(i) OFIA means the Office of Finan-
cial Institution Adjudication, which is
the executive body charged with over-
seeing the administration of adminis-
trative enforcement proceedings for
the NCUA, the Office of the Comp-
troller of the Currency (‘‘OCC”’), the
Board of Governors of the Federal Re-
serve System (‘‘Board’’), the Federal
Deposit Insurance Corporation
(““FDIC”’), and the Office of Thrift Su-
pervision (‘‘OTS”).

(j) Party means the NCUA and any
person named as a party in any notice.

(k) Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, agency or
other entity or organization, including
an institution as defined in paragraph
(f) of this section.

(1) Respondent means any party other
than the NCUA.

(m) Uniform Rules means those rules
in subpart A of this part that are com-
mon to the NCUA, the OCC, the Board,
the FDIC and the OTS.

(n) Violation includes any action
(alone or with another or others) for or
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toward causing, bringing about, par-
ticipating in, counseling, or aiding or
abetting a violation.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§747.4 Authority of the NCUA Board.

The NCUA Board may, at any time
during the pendency of a proceeding
perform, direct the performance of, or
waive performance of, any act which
could be done or ordered by the admin-
istrative law judge.

§747.5 Authority of the administrative
law judge.

(a) General rule. All proceedings gov-
erned by this part shall be conducted in
accordance with the provisions of chap-
ter 5 of title 5 of the United States
Code. The administrative law judge
shall have all powers necessary to con-
duct a proceeding in a fair and impar-
tial manner and to avoid unnecessary
delay.

(b) Powers. The administrative law
judge shall have all powers necessary
to conduct the proceeding in accord-
ance with paragraph (a) of this section,
including the following powers:

(1) To administer oaths and affirma-
tions;

(2) To issue subpoenas, subpoenas
duces tecum, and protective orders, as
authorized by this part, and to quash
or modify any such subpoenas and or-
ders;

(3) To receive relevant evidence and
to rule upon the admission of evidence
and offers of proof;

(4) To take or cause depositions to be
taken as authorized by this subpart;

(6) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold scheduling and/or pre-
hearing conferences as set forth in
§747.31;

(7) To consider and rule upon all pro-
cedural and other motions appropriate
in an adjudicatory proceeding, pro-
vided that only the NCUA Board shall
have the power to grant any motion to
dismiss the proceeding or to decide any
other motion that results in a final de-
termination of the merits of the pro-
ceeding;
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(8) To prepare and present to the
NCUA Board a recommended decision
as provided herein;

(9) To recuse himself or herself by
motion made by a party or on his or
her own motion;

(10) To establish time, place and
manner limitations on the attendance
of the public and the media for any
public hearing; and

(11) To do all other things necessary
and appropriate to discharge the duties
of a presiding officer.

§747.6 Appearance and practice in ad-
judicatory proceedings.

(a) Appearance before the NCUA or an
administrative law judge—(1) By attor-
neys. Any member in good standing of
the bar of the highest court of any
state, commonwealth, possession, ter-
ritory of the United States, or the Dis-
trict of Columbia may represent others
before the NCUA if such attorney is
not currently suspended or debarred
from practice before the NCUA.

(2) By non-attorneys. An individual
may appear on his or her own behalf; a
member of a partnership may represent
the partnership; a duly authorized offi-
cer, director, or employee of any gov-
ernment unit, agency, institution, cor-
poration or authority may represent
that unit, agency, institution, corpora-
tion or authority if such officer, direc-
tor, or employee is not currently sus-
pended or debarred from practice be-
fore the NCUA.

(3) Notice of appearance. Any indi-
vidual acting as counsel on behalf of a
party, including the NCUA Board, shall
file a notice of appearance with OFIA
at or before the time that the indi-
vidual submits papers or otherwise ap-
pears on behalf of a party in the adju-
dicatory proceeding. The notice of ap-
pearance must include a written dec-
laration that the individual is cur-
rently qualified as provided in para-
graph (a)(1) or (a)(2) of this section and
is authorized to represent the par-
ticular party. By filing a notice of ap-
pearance on behalf of a party in an ad-
judicatory proceeding, the counsel
agrees and represents that he or she is
authorized to accept service on behalf
of the represented party and that, in
the event of withdrawal from represen-
tation, he or she will, if required by the
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