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(i) The claimant did not receive no-
tice of the appointment of the liqui-
dating agent in time to file a claim be-
fore the date provided for in the notice; 
and 

(ii) The claim is filed in time to per-
mit payment of the claim. 

(b) The liquidating agent may require 
submission of supplemental evidence 
by the claimant and by interested par-
ties in the event of a dispute con-
cerning a claim against any asset of 
the liquidated credit union. In requir-
ing the submission of supplemental 
evidence, the liquidating agent may set 
such limitations of time, scope, and 
size as the liquidating agent deems rea-
sonable in the circumstances, and may 
refuse to include in the record submis-
sions or portions of submissions not in 
compliance with such limitations or 
requirements. The liquidating agent 
shall compile such written record of a 
claim or dispute as, in its discretion, is 
deemed sufficient to provide a reason-
able basis for allowing or disallowing a 
claim or resolving a dispute. This writ-
ten record shall be considered the ad-
ministrative record. 

(c) The liquidating agent shall deter-
mine whether to allow or disallow a 
claim and shall notify the claimant 
within 180 days from the date a claim 
against a credit union is filed pursuant 
to paragraph (a)(1) of the section. This 
180-day period may be extended by 
written agreement between the claim-
ant and the liquidating agent. Failure 
by the liquidating agent to determine a 
claim and notify the claimant within 
the 180-day period or, if the period is 
extended, within the extended period, 
shall be deemed a denial of the claim. 

(d) If a claim or any portion thereof 
is disallowed, the notice to the claim-
ant shall contain a statement of the 
reasons for the disallowance and an ex-
planation of appeal rights pursuant to 
§ 709.7 of this part. 

(e) Notice of any determination with 
respect to a claim shall be sufficient if 
mailed to the most recent address of 
the claimant which appears: 

(1) On the credit union’s books; 
(2) In the claim filed by the claimant; 

or 
(3) In the documents submitted in the 

proof of claim. 

(f) In the event the liquidating agent 
disallows all or part of a claim, the liq-
uidating agent shall file with the 
Board, or its designated agent, a report 
of its determination. This report shall 
become part of the record and shall in-
clude the notice to the claimant and 
findings on all issues raised and de-
cided by the liquidating agent. 

§ 709.7 Procedures for appeal of initial 
determination. 

In order to appeal all or part of an 
initial decision which disallows a 
claim, in whole or in part, a claimant 
must, within 60 days of the mailing of 
the initial determination, file an ad-
ministrative appeal pursuant to § 709.8 
of this part, or file suit against the liq-
uidated credit union in the United 
States District Court for the District 
of Columbia or in the United States 
district court having jurisdiction over 
the place where the credit union’s prin-
cipal place of business is located, or 
continue an action commenced before 
the appointment of the liquidating 
agent. If the claimant does not appeal 
or file or continue a suit, any disallow-
ance shall be final and the claimant 
shall have no further rights or rem-
edies with respect to such claim. 

§ 709.8 Administrative appeal of the 
initial determination. 

(a) General. A claimant requesting an 
administrative appeal may request re-
view pursuant to any of the procedures 
listed in paragraph (b) or (c) of this sec-
tion. Any appeal of the initial deter-
mination must be in writing and must 
specify what type of appeal the claim-
ant requests. The determination of 
whether to agree to a request for ad-
ministrative appeal shall rest solely 
with the Board, which shall notify the 
claimant of its decision in writing. The 
60 day period for filing a lawsuit in 
United States district court, provided 
for in § 709.7 of this part, shall be tolled 
from the date of claimant’s request for 
an administrative appeal to the date of 
the Board’s decision regarding that re-
quest. 

(b) Hearing on the record. Except as 
provided herein, any hearing requested 
pursuant to this section shall be con-
ducted in accordance with the provi-
sions of subpart A, part 747, of this 
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chapter. The Board shall render a final 
decision with respect to such claim 
after consideration of the hearing 
record and recommended decision. The 
Board’s determination shall be subject 
to judicial review under chapter 7 of 
title 5, United States Code. Any claim-
ant seeking judicial review of the 
Board’s final decision under this para-
graph must file a petition in the court 
of appeals for the circuit in which the 
principal office of the credit union is 
located, or in the United States Court 
of Appeals for the District of Columbia 
Circuit, within 30 days of the date of 
the Board’s final decision. If a claim-
ant does not file a petition before the 
end of the 30-day period, the Board’s 
decision shall be final, and the claim-
ant shall have no further rights or rem-
edies with respect to such claim. 

(1) Burden of proof. In any hearing on 
the record, the burden of proof to es-
tablish entitlement to any modifica-
tion of the initial determination shall 
rest solely upon the claimant. 

(2) Order of procedure. In any hearing 
on the record, at the time for opening 
arguments, counsel for the claimant 
shall argue first, and at the time for 
closing arguments, counsel for the 
claimant shall argue last. 

(c) Alternative dispute resolution. Para-
graphs (c) (1) and (2) of this section list 
alternatives for dispute resolution 
which may be available at the discre-
tion of the Board. From time to time, 
the NCUA Board may authorize addi-
tional alternative dispute resolution 
processes. 

(1) Appeal to the Board. Pursuant to 
this paragraph (c)(1), the claimant may 
file an appeal with the NCUA Board 
within the time provided for in § 709.7. 
The appeal must be in writing and filed 
with the Secretary of the Board, Na-
tional Credit Union Administration, 
1775 Duke Street, Alexandria, VA 22314– 
3428. There shall be no personal appear-
ance before the Board in connection 
with an appeal under this paragraph 
(c)(1). 

(i) Content of appeal. Any appeal must 
include: 

(A) A statement of the facts on which 
the appeal is based; 

(B) A statement of the basis for the 
initial determination to which the 
claimant objects and the alleged error 

in such determination, including cita-
tions to applicable statutes and regula-
tions; 

(C) Any other evidence relied upon by 
the claimant which was not previously 
provided to the liquidating agent. 

(ii) Procedures for review of the appeal. 
(A) Within 60 days of the date of the 
Board’s receipt of an appeal, pursuant 
to paragraph (c)(1) of this section, the 
Board may request in writing that the 
claimant submit supplemental evi-
dence in support of its appeal. If addi-
tional evidence is requested, the claim-
ant shall have 45 days from the date of 
issuance of such request to provide 
such additional information. Failure 
by the claimant to provide such addi-
tional information may, as determined 
solely by the Board, result in denial of 
the claimant’s appeal. 

(B) Within 60 days from the date of 
the Board’s receipt of an appeal, pursu-
ant to paragraph (c)(1) of this section, 
the claimant may amend or supple-
ment the appeal in writing. In the 
event the claimant does amend or sup-
plement the appeal, the provisions of 
paragraph (c)(1)(ii)(A) of this section, 
with respect to requests for additional 
information and responses to such re-
quests, shall apply with equal force to 
any such amendment or supplement to 
an appeal. 

(iii) Determination on appeal. (A) 
Within 180 days from the date of re-
ceipt of an appeal by the Board, the 
Board shall issue a decision allowing or 
disallowing claimant’s appeal. 

(B) The decision by the Board on ap-
peal shall be provided to the claimant 
in writing, stating the reasons for the 
decision, and shall constitute a final 
agency decision regarding the claim-
ant’s claim. 

(C) Failure by the Board to issue a 
decision on appeal of the claimant’s 
claim within the 180-day period pro-
vided for under paragraph (c)(1)(iii)(A) 
of this section shall be deemed to be a 
denial of such appeal for the purposes 
of paragraph (c)(1)(iv) of this section. 

(iv) Judicial review. (A) For the pur-
poses of seeking judicial review of ac-
tions taken pursuant to paragraph 
(c)(1) of this section, only a determina-
tion on appeal issued by the NCUA 
Board pursuant to this section shall 

VerDate Aug<31>2005 09:49 Jan 25, 2006 Jkt 208040 PO 00000 Frm 00525 Fmt 8010 Sfmt 8010 Y:\SGML\208040.XXX 208040



516 

12 CFR Ch. VII (1–1–06 Edition) § 709.9 

constitute a final determination re-
garding a claim. 

(B) A final determination by the 
Board is reviewable in accordance with 
the provisions of chapter 7, title 5, 
United States Code, by the United 
States Court of Appeals for the District 
of Columbia or the court of appeals for 
the Federal judicial circuit where the 
credit union’s principal place of busi-
ness is located. Any request for judicial 
review under this paragraph must be 
filed within 60 days of the date of the 
Board’s final decision. If any claimant 
fails to file before the end of the 60-day 
period, the Board’s decision shall be 
final, and the claimant shall have no 
further rights or remedies with respect 
to such claim. 

(2) The following additional proce-
dures for dispute resolution may be 
made available at the sole discretion of 
the Board: mediation; nonbinding arbi-
tration; and neutral fact finding. 

[56 FR 56925, Nov. 7, 1991, as amended at 59 
FR 36041, July 15, 1994] 

§ 709.9 Expedited determination of 
creditor claims. 

(a) General. The provisions of this 
section establish procedures under 
which claimants may request expedited 
relief in lieu of the procedures set forth 
in § 709.6 of this part. A claimant shall 
be entitled to expedited determination 
of a claim only upon a showing that 
there exists a legally valid and enforce-
able or perfected security interest in 
assets of the liquidated credit union 
and that irreparable injury will occur 
if the routine claims procedure is fol-
lowed. 

(b) Filing of request for expedited relief. 
All requests for expedited relief must 
be filed within 30 days from the date of 
mailing, by the liquidating agent, of 
the notice to the creditor concerned. 
The request shall be deemed to be filed 
when received by the Secretary of the 
Board, National Credit Union Adminis-
tration, 1775 Duke Street, Alexandria, 
VA 22314–3428. A copy of the request 
must be simultaneously served upon 
the liquidating agent for the credit 
union concerned. There shall be no 
right of personal appearance before the 
Board in connection with any claim 
submitted under this paragraph. 

(c) Content of request for expedited re-
lief. Any Request for Expedited Relief 
must contain the following: 

(1) A clear and concise statement of 
the facts and issues on which the re-
quest is based; 

(2) A clear and concise statement de-
scribing the nature of any security in-
terests in any assets of the credit 
union; 

(3) A clear and concise statement of 
the probable, imminent and irreparable 
harm likely to occur if expedited relief 
is not granted; 

(4) An assessment of the likelihood of 
success on the merits of the underlying 
claim, including statutory citations 
and relevant documentation supporting 
the merits of the claim; 

(5) Any other relevant documenta-
tion that supports the request; 

(6) Citations to applicable statutes, 
regulations, or other legal authority; 
and 

(7) A signed statement certifying 
that a copy of the request has been 
mailed or hand delivered to the liqui-
dating agent on or before the day that 
the request was filed with the Board. 

(d) Burden of proof. The burden of 
proving entitlement to expedited relief 
rests at all times with the requester. 

(e) Additional information. The Board 
may order the filing of additional in-
formation and or documentation in 
order to make its determination. Such 
filing shall be on a date certain, and 
failure to provide the additional docu-
mentation or information may con-
stitute the sole grounds for denial of 
the request. 

(f) Decision. Before the end of the 90- 
day period beginning on the date a re-
quest if filed, the Board shall render its 
decision and provide it to the re-
quester. The Board will determine 
whether to grant expedited review and 
allow or disallow the claim or whether 
such claim should be resolved pursuant 
to the claims process described in 
§ 709.6 of this part. 

(1) Expedited review denied. A decision 
by the Board that expedited review is 
not appropriate shall be final and the 
claim shall be decided pursuant to the 
claims adjudication process set forth in 
§ 709.6 of this part. 

(2) Expedited review granted. If expe-
dited review is granted, the Board shall 
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