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Wholesale corporate credit union means 
a corporate credit union which pri-
marily serves other corporate credit 
unions. 

[62 FR 12938, Mar. 19, 1997, as amended at 67 
FR 65651, Oct. 25, 2002; 69 FR 39832, July 1, 
2004] 

§ 704.3 Corporate credit union capital. 
(a) Capital plan. A corporate credit 

union must develop and ensure imple-
mentation of written short- and long- 
term capital goals, objectives, and 
strategies which provide for the build-
ing of capital consistent with regu-
latory requirements, the maintenance 
of sufficient capital to support the risk 
exposures that may arise from current 
and projected activities, and the peri-
odic review and reassessment of the 
capital position of the corporate credit 
union. 

(b) Requirements for membership cap-
ital—(1) Form. Membership capital 
funds may be in the form of a term cer-
tificate or an adjusted balance account. 

(2) Disclosure. The terms and condi-
tions of a membership capital account 
must be disclosed to the recorded 
owner of the account at the time the 
account is opened and at least annually 
thereafter. 

(i) The initial disclosure must be 
signed by either all of the directors of 
the member credit union or, if author-
ized by board resolution, the chair and 
secretary of the board; and 

(ii) The annual disclosure notice 
must be signed by the chair of the cor-
porate credit union. The chair must 
sign a statement that certifies that the 
notice has been sent to member credit 
unions with membership capital ac-
counts. The certification must be 
maintained in the corporate credit 
union’s files and be available for exam-
iner review. 

(3) Three-year remaining maturity. 
When a membership capital account 
has been placed on notice or has a re-
maining maturity of less than three 
years, the amount of the account that 
can be considered membership capital 
is reduced by a constant monthly am-
ortization that ensures membership 
capital is fully amortized one year be-
fore the date of maturity or one year 
before the end of the notice period. The 
full balance of a membership capital 

account being amortized, not just the 
remaining non-amortized portion, is 
available to absorb losses in excess of 
the sum of retained earnings and paid- 
in capital until the funds are released 
by the corporate credit union at the 
time of maturity or the conclusion of 
the notice period. 

(4) Release. Membership capital may 
not be released due solely to the merg-
er, charter conversion or liquidation of 
a member credit union. In the event of 
a merger, the membership capital 
transfers to the continuing credit 
union. In the event of a charter conver-
sion, the membership capital transfers 
to the new institution. In the event of 
liquidation, the membership capital 
may be released to facilitate the pay-
out of shares with the prior written ap-
proval of the OCCU Director. 

(5) Sale. A member may sell its mem-
bership capital to another member in 
the corporate credit union’s field of 
membership, subject to the corporate 
credit union’s approval. 

(6) Liquidation. In the event of liq-
uidation of a corporate credit union, 
membership capital is payable only 
after satisfaction of all liabilities of 
the liquidation estate, including unin-
sured share obligations to shareholders 
and the National Credit Union Share 
Insurance Fund (NCUSIF), but exclud-
ing paid-in capital. 

(7) Merger. In the event of a merger of 
a corporate credit union, membership 
capital transfers to the continuing cor-
porate credit union. The minimum 
three-year notice period for withdrawal 
of membership capital remains in ef-
fect. 

(8) Adjusted balance accounts: 
(i) May be adjusted no more fre-

quently than once every six months; 
and 

(ii) Must be adjusted in relation to a 
measure, e.g., one percent of a member 
credit union’s assets, established and 
disclosed at the time the account is 
opened without regard to any min-
imum withdrawal period. If the meas-
ure is other than assets, the corporate 
credit union must address the meas-
ure’s permanency characteristics in its 
capital plan. 
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(iii) Notice of withdrawal. Upon writ-
ten notice of intent to withdraw mem-
bership capital, the balance of the ac-
count will be frozen (no further adjust-
ments) until the conclusion of the no-
tice period. 

(9) Grandfathering. Membership cap-
ital issued before the effective date of 
this regulation is exempt from the lim-
itation of § 704.3(b)(8)(i). 

(c) Requirements for paid-in capital—(1) 
Disclosure. The terms and conditions of 
any paid-in capital instrument must be 
disclosed to the recorded owner of the 
instrument at the time the instrument 
is created and must be signed by either 
all of the directors of the member cred-
it union or, if authorized by board reso-
lution, the chair and secretary of the 
board. 

(2) Release. Paid-in capital may not 
be released due solely to the merger, 
charter conversion or liquidation of a 
member credit union. In the event of a 
merger, the paid-in capital transfers to 
the continuing credit union. In the 
event of a charter conversion, the paid- 
in capital transfers to the new institu-
tion. In the event of liquidation, the 
paid-in capital may be released to fa-
cilitate the payout of shares with the 
prior written approval of the OCCU Di-
rector. 

(3) Callability. Paid-in capital ac-
counts are callable on a pro-rata basis 
across an issuance class only at the op-
tion of the corporate credit union and 
only if the corporate credit union 
meets its minimum level of required 
capital and NEV ratios after the funds 
are called. 

(4) Liquidation. In the event of liq-
uidation of the corporate credit union, 
paid-in capital is payable only after 
satisfaction of all liabilities of the liq-
uidation estate, including uninsured 
share obligations to shareholders, the 
NCUSIF, and membership capital hold-
ers. 

(5) Merger. In the event of a merger of 
a corporate credit union, paid-in cap-
ital shall transfer to the continuing 
corporate credit union. 

(6) Paid-in capital. Paid-in capital in-
cludes both member and nonmember 
paid-in capital. 

(i) Member paid-in capital means 
paid-in capital that is held by the cor-
porate credit union’s members. A cor-

porate credit union may not condition 
membership, services, or prices for 
services on a credit union’s ownership 
of paid-in capital. 

(ii) Nonmember paid-in capital 
means paid-in capital that is not held 
by the corporate credit union’s mem-
bers. 

(7) Grandfathering. A corporate credit 
union’s authority to include paid-in 
capital as a component of capital is 
governed by the regulation in effect at 
the time the paid-in capital was issued. 
When a grandfathered paid-in capital 
instrument has a remaining maturity 
of less than 3 years, the amount that 
may be considered paid-in capital is re-
duced by a constant monthly amortiza-
tion that ensures the paid-in capital is 
fully amortized 1 year before the date 
of maturity. The full balance of grand-
fathered paid-in capital being amor-
tized, not just the remaining non-am-
ortized portion, is available to absorb 
losses in excess of retained earnings 
until the funds are released by the cor-
porate credit union at maturity. 

(d) Capital ratio. A corporate credit 
union will maintain a minimum cap-
ital ratio of 4 percent, except as other-
wise provided in this part. A corporate 
credit union must calculate its capital 
ratio at least monthly. 

(e) Individual capital ratio require-
ment—(1) When significant cir-
cumstances or events warrant, the 
OCCU Director may require a different 
minimum capital ratio for an indi-
vidual corporate credit union based on 
its circumstances. Factors that may 
warrant a different minimum capital 
ratio include, but are not limited to: 

(i) An expectation that the corporate 
credit union has or anticipates losses 
resulting in capital inadequacy; 

(ii) Significant exposure exists, un-
supported by adequate capital or risk 
management processes, due to credit, 
liquidity, market, fiduciary, oper-
ational, and similar types of risks; 

(iii) A merger has been approved; or 
(iv) An emergency exists because of a 

natural disaster. 
(2) When the OCCU Director deter-

mines that a different minimum cap-
ital ratio is necessary or appropriate 
for a particular corporate credit union, 
he or she will notify the corporate 
credit union in writing of the proposed 
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capital ratio and the date by which the 
capital ratio must be reached. The 
OCCU Director also will provide an ex-
planation of why the proposed capital 
ratio is considered necessary or appro-
priate. 

(3)(i) The corporate credit union may 
respond to any or all of the items in 
the notice. The response must be in 
writing and delivered to the OCCU Di-
rector within 30 calendar days after the 
date on which the corporate credit 
union received the notice. The OCCU 
Director may shorten the time period 
when, in its opinion, the condition of 
the corporate credit union so requires, 
provided that the corporate credit 
union is informed promptly of the new 
time period, or with the consent of the 
corporate credit union. In its discre-
tion, the OCCU Director may extend 
the time period for good cause. 

(ii) Failure to respond within 30 cal-
endar days or such other time period as 
may be specified by the OCCU Director 
shall constitute a waiver of any objec-
tions to any item in the notice. Failure 
to address any item in a response shall 
constitute a waiver of any objection to 
that item. 

(iii) After the close of the corporate 
credit union’s response period, the 
OCCU Director will decide, based on a 
review of the corporate credit union’s 
response and other information con-
cerning the corporate credit union, 
whether a different minimum capital 
ratio should be established for the cor-
porate credit union and, if so, the cap-
ital ratio and the date the requirement 
must be reached. The corporate credit 
union will be notified of the decision in 
writing. The notice will include an ex-
planation of the decision, except for a 
decision not to establish a different 
minimum capital ratio for the cor-
porate credit union. 

(f) Failure to maintain minimum capital 
ratio requirement. When a corporate 
credit union’s capital ratio falls below 
the minimum required by paragraphs 
(d) or (e) of this section, or Appendix B 
to this part, as applicable, operating 
management of the corporate credit 
union must notify its board of direc-
tors, supervisory committee, and the 
OCCU Director within 10 calendar days. 

(g) Capital restoration plan. (1) A cor-
porate credit union must submit a plan 

to restore and maintain its capital 
ratio at the minimum requirement 
when either of the following conditions 
exist: 

(i) The capital ratio falls below the 
minimum requirement and is not re-
stored to the minimum requirement by 
the next month end; or 

(ii) Regardless of whether the capital 
ratio is restored by the next month 
end, the capital ratio falls below the 
minimum requirement for three 
months in any 12-month period. 

(2) The capital restoration plan must, 
at a minimum, include the following: 

(i) Reasons why the capital ratio fell 
below the minimum requirement; 

(ii) Descriptions of steps to be taken 
to restore the capital ratio to the min-
imum requirement within specific time 
frames; 

(iii) Actions to be taken to maintain 
the capital ratio at the minimum re-
quired level and increase it thereafter; 

(iv) Balance sheet and income projec-
tions, including assumptions, for the 
current calendar year and one addi-
tional calendar year; and 

(v) Certification from the board of di-
rectors that it will follow the proposed 
plan if approved by the OCCU Director. 

(3) The capital restoration plan must 
be submitted to the OCCU Director 
within 30 calendar days of the occur-
rence. The OCCU Director will respond 
to the corporate credit union regarding 
the adequacy of the plan within 45 cal-
endar days of its receipt. 

(h) Capital directive. (1) If a corporate 
credit union fails to submit a capital 
restoration plan; or the plan submitted 
is not deemed adequate to either re-
store capital or restore capital within a 
reasonable time; or the credit union 
fails to implement its approved capital 
restoration plan, NCUA may issue a 
capital directive. 

(2) A capital directive may order a 
corporate credit union to: 

(i) Achieve adequate capitalization 
within a specified time frame by tak-
ing any action deemed necessary, in-
cluding but not limited to the fol-
lowing: 

(A) Increase the amount of capital to 
specific levels; 

(B) Reduce dividends; 
(C) Limit receipt of deposits to those 

made to existing accounts; 

VerDate Aug<31>2005 09:49 Jan 25, 2006 Jkt 208040 PO 00000 Frm 00421 Fmt 8010 Sfmt 8010 Y:\SGML\208040.XXX 208040



412 

12 CFR Ch. VII (1–1–06 Edition) § 704.3 

(D) Cease or limit issuance of new ac-
counts or any or all classes of ac-
counts; 

(E) Cease or limit lending or making 
a particular type or category of loans; 

(F) Cease or limit the purchase of 
specified investments; 

(G) Limit operational expenditures to 
specified levels; 

(H) Increase and maintain liquid as-
sets at specified levels; and 

(I) Restrict or suspend expanded au-
thorities issued under Appendix B of 
this part. 

(ii) Adhere to a previously submitted 
plan to achieve adequate capitaliza-
tion. 

(iii) Submit and adhere to a capital 
plan acceptable to NCUA describing 
the means and a time schedule by 
which the corporate credit union shall 
achieve adequate capitalization. 

(iv) Meet with NCUA. 
(v) Take a combination of these ac-

tions. 
(3) Prior to issuing a capital direc-

tive, NCUA will notify a corporate 
credit union in writing of its intention 
to issue a capital directive. 

(i) The notice will state: 
(A) The reasons for the issuance of 

the directive; and 
(B) The proposed content of the di-

rective. 
(ii) A corporate credit union must re-

spond in writing within 30 calendar 
days of receipt of the notice stating 
that it either concurs or disagrees with 
the notice. If it disagrees with the no-
tice, it must state the reasons why the 
directive should not be issued and/or 
propose alternative contents for the di-
rective. The response should include all 
matters that the corporate credit 
union wishes to be considered. For 
good cause, including the following 
conditions, the response time may be 
shortened or lengthened: 

(A) When the condition of the cor-
porate requires, and the corporate 
credit union is notified of the short-
ened response period in the notice; 

(B) With the consent of the corporate 
credit union; or 

(C) When the corporate credit union 
already has advised NCUA that it can-
not or will not achieve adequate cap-
italization. 

(iii) Failure to respond within 30 cal-
endar days, or another time period 
specified in the notice, shall constitute 
a waiver of any objections to the pro-
posed directive. 

(4) After the closing date of the cor-
porate credit union’s response period, 
or the receipt of the response, if ear-
lier, NCUA shall consider the response 
and may seek additional information 
or clarification. Based on the informa-
tion provided during the response pe-
riod, NCUA will determine whether or 
not to issue a capital directive and, if 
issued, the form it should take. 

(5) Upon issuance, a capital directive 
and a statement of the reasons for its 
issuance will be delivered to the cor-
porate credit union. A directive is ef-
fective immediately upon receipt by 
the corporate credit union, or upon 
such later date as may be specified 
therein, and shall remain effective and 
enforceable until it is stayed, modified, 
or terminated by NCUA. 

(6) A capital directive may be issued 
in addition to, or in lieu of, any other 
action authorized by law in response to 
a corporate credit union’s failure to 
achieve or maintain the applicable 
minimum capital ratios. 

(7) Upon a change in circumstances, a 
corporate credit union may request re-
consideration of the terms of the direc-
tive. Requests that are not based on a 
significant change in circumstances or 
are repetitive or frivolous will not be 
considered. Pending a decision on re-
consideration, the directive shall con-
tinue in full force and effect. 

(i) Earnings retention requirement. A 
corporate credit union must increase 
retained earnings if the prior month- 
end retained earnings ratio is less than 
2 percent. 

(1) Its retained earnings must in-
crease: 

(i) During the current month, by an 
amount equal to or greater than the 
monthly earnings retention amount; or 

(ii) During the current and prior two 
months, by an amount equal to or 
greater than the quarterly earnings re-
tention amount. 

(2) Earnings retention amounts are 
calculated as follows: 

(i) The monthly earnings retention 
amount is determined by multiplying 
the earnings retention factor by the 

VerDate Aug<31>2005 09:49 Jan 25, 2006 Jkt 208040 PO 00000 Frm 00422 Fmt 8010 Sfmt 8010 Y:\SGML\208040.XXX 208040



413 

National Credit Union Administration § 704.5 

prior month-end moving daily average 
net assets; and 

(ii) The quarterly earnings retention 
amount is determined by multiplying 
the earnings retention factor by mov-
ing daily average net assets for each of 
the prior three month-ends. 

(3) The earnings retention factor is 
determined as follows: 

(i) If the prior month-end retained 
earnings ratio is less than 2 percent 
and the core capital ratio is less than 3 
percent, the earnings retention factor 
is .15 percent per annum; or 

(ii) If the prior month-end retained 
earnings ratio is less than 2 percent 
and the core capital ratio is equal to or 
greater than 3 percent, the earnings re-
tention factor is .10 percent per annum. 

(4) The OCCU Director may approve a 
decrease to the earnings retention 
amount if it is determined a lesser 
amount is necessary to avoid a signifi-
cant adverse impact upon a corporate 
credit union. 

(5) Operating management of the cor-
porate credit union must notify its 
board of directors, supervisory com-
mittee, the OCCU Director and, if ap-
plicable, the state regulator within 10 
calendar days of determining that the 
retained earnings ratio has declined 
below 2 percent. If the decline in the 
retained earnings ratio is due, in full or 
in part, to a decline in the dollar 
amount of retained earnings and the 
retained earnings ratio is not restored 
to at least 2 percent by the next month 
end, a retained earnings action plan is 
required to be submitted within 30 cal-
endar days. 

(6) The retained earnings action plan 
must be submitted to the OCCU Direc-
tor and, if applicable, the state regu-
lator and, at a minimum, include the 
following: 

(i) Reasons why the dollar amount of 
retained earnings has decreased; 

(ii) Description of actions to be taken 
to increase the dollar amount of re-
tained earnings within specific time 
frames; and 

(iii) Monthly balance sheet and in-
come projections, including assump-
tions, for the next 12-month period. 

[62 FR 12938, Mar. 19, 1997, as amended at 67 
FR 65652, 65659, Oct. 25, 2002] 

§ 704.4 Board responsibilities. 
(a) General. A corporate credit 

union’s board of directors must ap-
prove comprehensive written strategic 
plans and policies, review them annu-
ally, and provide them upon request to 
the auditors, supervisory committee, 
and NCUA. 

(b) Policies. A corporate credit 
union’s policies must be commensurate 
with the scope and complexity of the 
corporate credit union. 

(c) Other requirements. The board of 
directors of a corporate credit union 
must ensure: 

(1) Senior managers have an in-depth, 
working knowledge of their direct 
areas of responsibility and are capable 
of identifying, hiring, and retaining 
qualified staff; 

(2) Qualified personnel are employed 
or under contract for all line support 
and audit areas, and designated back- 
up personnel or resources with ade-
quate cross-training are in place; 

(3) GAAP is followed, except where 
law or regulation has provided for a de-
parture from GAAP; 

(4) Accurate balance sheets, income 
statements, and internal risk assess-
ments (e.g., risk management measures 
of liquidity, market, and credit risk as-
sociated with current activities) are 
produced timely in accordance with 
§§ 704.6, 704.8, and 704.9; 

(5) Systems are audited periodically 
in accordance with industry-estab-
lished standards; 

(6) Financial performance is evalu-
ated to ensure that the objectives of 
the corporate credit union and the re-
sponsibilities of management are met; 
and 

(7) Planning addresses the retention 
of external consultants, as appropriate, 
to review the adequacy of technical, 
human, and financial resources dedi-
cated to support major risk areas. 

[62 FR 12938, Mar. 19, 1997, as amended at 67 
FR 65654, Oct. 25, 2002] 

§ 704.5 Investments. 
(a) Policies. A corporate credit union 

must operate according to an invest-
ment policy that is consistent with its 
other risk management policies, in-
cluding, but not limited to, those re-
lated to credit risk management, asset 
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