National Credit Union Administration

(2) A loan fully secured by shares in
the credit union making the extension
of credit or deposits in other financial
institutions;

(3) Loan(s) to a member or an associ-
ated member which, when the net
member business loan balances are
added together, are equal to less than
$50,000;

(4) A loan where a federal or state
agency (or its political subdivision)
fully insures repayment, or fully guar-
antees repayment, or provides an ad-
vance commitment to purchase in full;
or

(5) A loan granted by a corporate
credit union to another credit union.

(c) Loans to credit unions and credit
union service organizations. This part
does not apply to loans made by federal
credit unions to credit unions and cred-
it union service organizations. This
part does not apply to loans made by a
federally insured, state-chartered cred-
it union to credit unions and credit
union service organizations if the cred-
it union’s supervisory authority deter-
mines that state law grants authority
to lend to these entities other than the
general authority to grant loans to
members.

(d) Purchase of member loans and mem-
ber loan participations. Any interest a
credit union obtains in a loan that was
made by another lender to the credit
union’s member is a member business
loan, for purposes of this rule and the
risk weighting standards of part 702 of
this chapter to the same extent as if
made directly by the credit union to its
member.

(e) Purchases of nonmember loans and
nonmember loan participations. Any in-
terest a credit union obtains in a non-
member loan, pursuant to §701.22 or
part 742 of this chapter or other au-
thority, is treated the same as a mem-
ber business loan for purposes of this
rule and the risk weighting standards
under part 702 of this chapter, except
that the effect of such interest on a
credit union’s aggregate member busi-
ness loan limit will be as set forth in
§723.16(b) of this part.

[64 FR 28729, May 27, 1999, as amended at 64
FR 57365, Oct. 25, 1999; 68 FR 56551, Oct. 1,
2003]

§723.3

§723.2 What are the prohibited activi-
ties?

(a) Who is ineligible to receive a member
business loan? You may not grant a
member business loan to the following:

(1) Your chief executive officer (typi-
cally this individual holds the title of
President or Treasurer/Manager);

(2) Any assistant chief executive offi-
cers (e.g., Assistant President, Vice
President, or Assistant Treasurer/Man-
ager);

(3) Your chief
(Comptroller); or

(4) Any associated member or imme-
diate family member of anyone listed
in paragraphs (a) (1) through (3) of this
section.

(b) Equity agreements/joint wventures.
You may not grant a member business
loan if any additional income received
by the credit union or senior manage-
ment employees is tied to the profit or
sale of the business or commercial en-
deavor for which the loan is made.

(c) Loans to compensated directors. A
credit union may not grant a member
business loan to a compensated direc-
tor unless the board of directors ap-
proves granting the loan and the com-
pensated director is recused from the
decision making process.

financial officer

§723.3 What are the requirements for
construction and development lend-
ing?

Except as provided in §723.4 or unless
your Regional Director grants a waiv-
er, loans granted for the construction
or development of commercial or resi-
dential property are subject to the fol-
lowing additional requirements.

(a) The aggregate of the net member
business loan balances for all construc-
tion and development loans must not
exceed 15% of net worth. In deter-
mining the aggregate balances for pur-
poses of this limitation, a credit union
may exclude any loan made to finance
the construction of a single-family res-
idence if a prospective homeowner has
contracted to purchase the property
and may also exclude a loan to finance
the construction of one single-family
residence per member-borrower or
group of associated member-borrowers,
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§723.4

irrespective of the existence of a con-
tractual commitment from a prospec-
tive homeowner to purchase the prop-
erty.

(b) The borrower must have a min-
imum of 25% equity interest in the
project being financed, the value of
which is determined by the market
value of the project at the time the
loan is made, except that this require-
ment will not apply in the case of a
loan made to finance the construction
of a single-family residence if a pro-
spective homeowner has contracted to
purchase the property and in the case
of one loan to a member-borrower or
group of associated member-borrowers
to finance the construction of a single-
family residence, irrespective of the ex-
istence of a contractual commitment
from a prospective homeowner to pur-
chase the property. Instead, the collat-
eral requirements of §723.7 will apply;
and

(c) The funds may be released only
after on-site, written inspections by
qualified personnel and according to a
preapproved draw schedule and any
other conditions as set forth in the
loan documentation.

[64 FR 28729, May 27, 1999, as amended at 68
FR 56551, Oct. 1, 2003; 69 FR 62565, Oct. 27,
2004]

§723.4 What other regulations apply to
member business lending?

(a) The provisions of §701.21(a)
through (g) and part 702 of this chapter
apply to member business loans grant-
ed by credit unions to the extent they
are consistent with this part. Except as
required by part 741 of this chapter,
federally insured State-chartered cred-
it unions are not required to comply
with the provisions of §701.21(a)
through (g) of this chapter.

(b) If a federal credit union makes a
member business loan as part of a
Small Business Administration guaran-
teed loan program with loan require-
ments that are less restrictive than
those required by NCUA, then the fed-
eral credit union may follow the loan
requirements of the relevant Small
Business Administration guaranteed
loan program to the extent they are
consistent with this part. A federally
insured State-chartered credit union
that is subject to this part and makes
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a member business loan as part of a
Small Business Administration guaran-
teed loan program with loan require-
ments that are less restrictive than
those required by NCUA may follow
the loan requirements of the relevant
Small Business Administration guaran-
teed loan program to the extent they
are consistent with this part if its
state supervisory authority has deter-
mined that the credit union has au-
thority to do so under State law.

(c) The collateral and security re-
quirements of §723.3 and §723.7 do not
apply to member business loans made
as part of a Small Business Adminis-
tration guaranteed loan program.

[69 FR 62565, Oct. 27, 2004]

§723.5 How do you implement a mem-
ber business loan program?

(a) Generally. The board of directors
must adopt specific business loan poli-
cies and review them at least annually.
The board must also use the services of
an individual with at least two years
direct experience with the type of lend-
ing the credit union will be engaging
in. The experience must provide the
credit union sufficient expertise given
the complexity and risk exposure of
the loans in which the credit union in-
tends to engage. Credit unions do not
have to hire staff to meet the require-
ments of this section but must ensure
that the expertise is available. A credit
union can meet the experience require-
ment through various approaches. For
example, a credit union can use the
services of a credit union service orga-
nization (CUSO), an employee of an-
other credit union, an independent con-
tractor, or other third parties. How-
ever, the actual decision to grant a
loan must reside with the credit union.

(b) Conflicts of Interest. Any third
party used by a credit union to meet
the requirements of paragraph (a) of
this section must be independent from
the transaction and is prohibited from
having a participation in the loan or an
interest in the collateral securing the
loan that the third party is responsible
for reviewing, with the following ex-
ceptions:

(1) The third party may provide a
service to the credit union related to
the transaction, such as loan servicing;
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