Farm Credit Administration

(a) The conditions or circumstances
leading to the Farm Credit Administra-
tion’s determination that higher min-
imum capital ratios are appropriate or
necessary for the institution;

(b) The exigency of those
cumstances or potential problems;

(c) The overall condition, manage-
ment strength, and future prospects of
the institution and, if applicable, affili-
ated institutions;

(d) The institution’s capital, adverse
assets (including nonaccrual and non-
performing loans), allowance for loss,
and other ratios compared to the ratios
of its peers or industry norms; and

(e) The views of the institution’s di-
rectors and senior management.
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§615.5352 Procedures.

(a) Notice. When the Farm Credit Ad-
ministration determines that min-
imum capital ratios greater than those
set forth in §§615.5205, 615.5330, or
615.5335 are necessary or appropriate
for a particular institution, the Farm
Credit Administration will notify the
institution in writing of the proposed
minimum capital ratios and the date
by which they should be reached (if ap-
plicable) and will provide an expla-
nation of why the ratios proposed are
considered necessary or appropriate for
the institution.

(b) Response. (1) The institution may
respond to any or all of the items in
the notice. The response should include
any matters which the institution
would have the Farm Credit Adminis-
tration consider in deciding whether
individual minimum capital ratios
should be established for the institu-
tion, what those capital ratios should
be, and, if applicable, when they should
be achieved. The response must be in
writing and delivered to the designated
Farm Credit Administration official
within 30 days after the date on which
the institution received the notice. In
its discretion, the Farm Credit Admin-
istration may extend the time period
for good cause. The Farm Credit Ad-
ministration may shorten the time pe-
riod with the consent of the institution
or when, in the opinion of the Farm
Credit Administration, the condition of
the institution so requires, provided
that the institution 1is informed
promptly of the new time period.
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(2) Failure to respond within 30 days
or such other time period as may be
specified by the Farm Credit Adminis-
tration shall constitute a waiver of any
objections to the proposed minimum
capital ratios or the deadline for their
achievement.

(¢c) Decision. After the close of the in-
stitution’s response period, the Farm
Credit Administration will decide,
based on a review of the institution’s
response and other information con-
cerning the institution, whether indi-
vidual minimum capital ratios should
be established for the institution and,
if so, the ratios and the date the re-
quirements will become effective. The
institution will be notified of the deci-
sion in writing. The notice will include
an explanation of the decision, except
for a decision not to establish indi-
vidual minimum capital requirements
for the institution.

(d) Submission of plan. The decision
may require the institution to develop
and submit to the Farm Credit Admin-
istration, within a time period speci-
fied, an acceptable plan to reach the
minimum capital ratios established for
the institution by the date required.

(e) Reconsideration based on change in
circumstances. If, after the Farm Credit
Administration’s decision in paragraph
(c) of this section, there is a change in
the circumstances affecting the insti-
tution’s capital adequacy or its ability
to reach the required minimum capital
ratios by the specified date, either the
institution or the Farm Credit Admin-
istration may propose a change in the
minimum capital ratios for the institu-
tion, the date when the minimums
must be achieved, or the institution’s
plan (if applicable). The Farm Credit
Administration may decline to con-
sider proposals that are not based on a
significant change in circumstances or
are repetitive or frivolous. Pending a
decision on reconsideration, the Farm
Credit Administration’s original deci-
sion and any plan required under that
decision shall continue in full force and
effect.

§615.5353 Relation to other actions.

In lieu of, or in addition to, the pro-
cedures in this subpart, the required
minimum capital ratios for an institu-
tion may be established or revised
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through a written agreement or cease
and desist proceedings under part C of
title V of the Act, or as a condition for
approval of an application.

§615.5354 Enforcement.

An institution that does not have or
maintain the minimum capital ratios
applicable to it, whether required in
subparts H and K of this part, in a deci-
sion pursuant to this subpart, in a
written agreement or temporary or
final order under part C of title V of
the Act, or in a condition for approval
of an application, or an institution
that has failed to submit or comply
with an acceptable plan to attain those
ratios, will be subject to such adminis-
trative action or sanctions as the Farm
Credit Administration considers appro-
priate. These sanctions may include
the issuance of a capital directive pur-
suant to subpart M of this part or other
enforcement action, assessment of civil
money penalties, and/or the denial or
condition of applications.

Subpart M—Issuance of a Capital
Directive

SOURCE: 62 FR 4449, Jan. 30, 1997, unless
otherwise noted.

§615.5355 Purpose and scope.

(a) This subpart is applicable to pro-
ceedings by the Farm Credit Adminis-
tration to issue a capital directive
under sections 4.3(b) and 4.3A(e) of the
Act. A capital directive is an order
issued to an institution that does not
have or maintain capital at or greater
than the minimum ratios set forth in
§§615.5205, 615.5330, and 615.5335; or es-
tablished for the institution under sub-
part L, by a written agreement under
part C of title V of the Act, or as a con-
dition for approval of an application. A
capital directive may order the institu-
tion to:

(1) Achieve the minimum capital ra-
tios applicable to it by a specified date;

(2) Adhere to a previously submitted
plan to achieve the applicable capital
ratios;

(3) Submit and adhere to a plan ac-
ceptable to the Farm Credit Adminis-
tration describing the means and time
schedule by which the institution shall
achieve the applicable capital ratios;

12 CFR Ch. VI (1-1-06 Edition)

(4) Take other action, such as reduc-
tion of assets or the rate of growth of
assets, restrictions on the payment of
dividends or patronage, or restrictions
on the retirement of stock, to achieve
the applicable capital ratios, or reduce
levels of interest rate and other risk
exposures, or strengthen management
expertise, or improve management in-
formation and measurement systems;
or

(5) A combination of any of these or
similar actions.

(b) A capital directive may also be
issued to the board of directors of an
institution, requiring such board to
comply with the requirements of sec-
tion 4.3A(d) of the Act prohibiting the
reduction of permanent capital.

(c) A capital directive issued under
this rule, including a plan submitted
under a capital directive, is enforceable
in the same manner and to the same
extent as an effective and outstanding
cease and desist order which has be-
come final as defined in section 5.25 of
the Act. Violation of a capital direc-
tive may result in assessment of civil
money penalties in accordance with
section 5.32 of the Act.

[62 FR 4449, Jan. 30, 1997, as amended at 63
FR 39229, July 22, 1998]

§615.5356 Notice of intent to issue a
capital directive.

The Farm Credit Administration will
notify an institution in writing of its
intention to issue a capital directive.
The notice will state:

(a) The reasons for issuance of the
capital directive;

(b) The proposed contents of the cap-
ital directive, including the proposed
date for achieving the minimum cap-
ital requirement; and

(¢c) Any other relevant information
concerning the decision to issue a cap-
ital directive.

§615.5357 Response to notice.

(a) An institution may respond to the
notice by stating why a capital direc-
tive should not be issued and/or by pro-
posing alternative contents for the cap-
ital directive or seeking other appro-
priate relief. The response shall include
any information, mitigating cir-
cumstances, documentation, or other
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