§76.1512

revenues received by an open video sys-
tem operator or its affiliates in connec-
tion with the provision of video pro-
gramming, where such revenues are in-
cluded in the calculation of the incum-
bent cable operator’s cable franchise
fee. Gross revenues does not include
revenues collected by unaffiliated
video programming providers, such as
subscriber or advertising revenues. Any
gross revenues fee that the open video
system operator or its affiliate collects
from subscribers or video programming
providers shall be excluded from gross
revenues. An operator of an open video
system or any programming provider
may designate that portion of a sub-
scriber’s bill attributable to the fee as
a separate item on the bill. An oper-
ator of an open video system may re-
cover the gross revenue fee from pro-
gramming providers on a proportional
basis as an element of the carriage
rate.

[61 FR 43177, Aug. 21, 1996]

EFFECTIVE DATE NOTE: At 61 FR 43177, Aug.
21, 1996, §76.1511 was revised. This section
contains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§76.1512 Programming information.

(@) An open video system operator
shall not unreasonably discriminate in
favor of itself or its affiliates with re-
gard to material or information (in-
cluding advertising) provided by the
operator to subscribers for the purpose
of selecting programming on the open
video system, or in the way such mate-
rial or information is provided to sub-
scribers.

NOTE TO PARAGRAPH (a): ‘‘Material or infor-
mation’ as used in paragraph (a) of this sec-
tion means material or information that a
subscriber uses to actively select program-
ming at the point of program selection.

(b) In accordance with paragraph (a)
of this section:

(1) An open video system operator
shall not discriminate in favor of itself
or its affiliate on any navigational de-
vice, guide or menu;

(2) An open video system operator
shall not omit television broadcast sta-
tions or other unaffiliated video pro-
gramming services carried on the open

47 CFR Ch. | (10-1-03 Edition)

video system from any navigational de-
vice, guide (electronic or paper) or
menu;

(3) An open video system operator
shall not restrict a video programming
provider’s ability to use part of the
provider’s channel capacity to provide
an individualized guide or menu to the
provider’s subscribers;

(4) Where an open video system oper-
ator provides no navigational device,
guide or menu, its affiliate’s naviga-
tional device, guide or menu shall be
subject to the requirements of Section
653(b)(1)(E) of the Communications
Act;

(5) An open video system operator
may permit video programming pro-
viders, including its affiliate, to de-
velop and use their own navigational
devices. If an open video system oper-
ator permits video programming pro-
viders, including its affiliate, to de-
velop and use their own navigational
devices, the operator must create an
electronic menu or guide that all video
programming providers must carry
containing a non-discriminatory list-
ing of programming providers or pro-
gramming services available on the
system and informing the viewer how
to obtain additional information on
each of the services listed;

(6) An open video system operator
must grant access, for programming
providers that do not wish to use their
own navigational device, to the naviga-
tional device used by the open video
system operator or its affiliate; and

(7) If an operator provides an elec-
tronic guide or menu that complies
with paragraph (b)(5) of this section,
its programming affiliate may create
its own menu or guide without being
subject to the requirements of Section
653(b)(1)(E) of the Communications
Act.

(c) An open video system operator
shall ensure that video programming
providers or copyright holders (or both)
are able to suitably and uniquely iden-
tify their programming services to sub-
scribers.

(d) An open video system operator
shall transmit programming identifica-
tion without change or alteration if
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such identification is transmitted as
part of the programming signal.

[61 FR 28708, June 5, 1996, as amended at 61
FR 43177, Aug. 21, 1996]

EFFECTIVE DATE NOTE: At 61 FR 43177, Aug.
21, 1996, in §76.1512, paragraphs (b), (c) and (d)
were revised. This amendment contains in-
formation collection and recordkeeping re-
quirements and will not become effective
until approval has been given by the Office of
Management and Budget.

§76.1513 Open video dispute resolu-
tion.

(a) Complaints. Any party aggrieved
by conduct that it believes constitute a
violation of the regulations set forth in
this part or in section 653 of the Com-
munications Act (47 U.S.C. 573) may
commence an adjudicatory proceeding
at the Commission to obtain enforce-
ment of the rules through the filing of
a complaint. The Commission shall re-
solve any such dispute within 180 days
after the filing of a complaint. The
complaint shall be filed and responded
to in accordance with the procedures
specified in §76.7 of this part with the
following additions or changes.

(b) Alternate dispute resolution. An
open video system operator may not
provide in its carriage contracts with
programming providers that any dis-
pute must be submitted to arbitration,
mediation, or any other alternative
method for dispute resolution prior to
submission of a complaint to the Com-
mission.

(c) Notice required prior to filing of
complaint. Any aggrieved party intend-
ing to file a complaint under this sec-
tion must first notify the potential de-
fendant open video system operator
that it intends to file a complaint with
the Commission based on actions al-
leged to violate one or more of the pro-
visions contained in this part or in Sec-
tion 653 of the Communications Act.
The notice must be in writing and
must be sufficiently detailed so that its
recipient(s) can determine the specific
nature of the potential complaint. The
potential complainant must allow a
minimum of ten (10) days for the poten-
tial defendant(s) to respond before fil-
ing a complaint with the Commission.

(d) Contents of complaint. In addition
to the requirements of §76.7 of this

§76.1513

part, an open video system complaint
shall contain:

(1) The type of entity that describes
complainant (e.g., individual, private
association, partnership, or corpora-
tion), the address and telephone num-
ber of the complainant, and the address
and telephone number of each defend-
ant;

(2) If discrimination in rates, terms,
and conditions of carriage is alleged,
documentary evidence shall be sub-
mitted such as a preliminary carriage
rate estimate or a programming con-
tract that demonstrates a differential
in price, terms or conditions between
complainant and a competing video
programming provider or, if no pro-
gramming contract or preliminary car-
riage rate estimate is submitted with
the complaint, an affidavit signed by
an officer of complainant alleging that
a differential in price, terms or condi-
tions exists, a description of the nature
and extent (if known or reasonably es-
timated by the complainant) of the dif-
ferential, together with a statement
that defendant refused to provide any
further specific comparative informa-
tion;

NOTE TO PARAGRAPH (d)(2): Upon request by
a complainant, the preliminary carriage rate
estimate shall include a calculation of the
average of the carriage rates paid by the un-
affiliated video programming providers re-
ceiving carriage from the open video system
operator, including the information needed
for any weighting of the individual carriage
rates that the operator has included in the
average rate.

(3) If a programming contract or a
preliminary carriage rate estimate is
submitted with the complaint in sup-
port of the alleged violation, specific
references to the relevant provisions
therein.

(4) The complaint must be accom-
panied by appropriate evidence dem-
onstrating that the required notifica-
tion pursuant to paragraph (c) of this
section has been made.

(e) Answer. (1) Any open video system
operator upon which a complaint is
served under this section shall answer
within thirty (30) days of service of the
complaint, unless otherwise directed
by the Commission.

(2) An answer to a discrimination
complaint shall state the reasons for

729



