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collected from customers and exclud-
ing taxes levied on the concern or its 
employees; proceeds from transactions 
between a concern and its domestic or 
foreign affiliates; and amounts col-
lected for another by a travel agent, 
real estate agent, advertising agent, 
conference management service pro-
vider, freight forwarder or customs 
broker. For size determination pur-
poses, the only exclusions from re-
ceipts are those specifically provided 
for in this paragraph. All other items, 
such as subcontractor costs, reimburse-
ments for purchases a contractor 
makes at a customer’s request, and em-
ployee-based costs such as payroll 
taxes, may not be excluded from re-
ceipts. 

(1) The Federal income tax return 
and any amendments filed with the 
IRS on or before the date of self-certifi-
cation must be used to determine the 
size status of a concern. SBA will not 
use tax returns or amendments filed 
with the IRS after the initiation of a 
size determination. 

(2) When a concern has not filed a 
Federal income tax return with the 
IRS for a fiscal year which must be in-
cluded in the period of measurement, 
SBA will calculate the concern’s an-
nual receipts for that year using any 
other available information, such as 
the concern’s regular books of account, 
audited financial statements, or infor-
mation contained in an affidavit by a 
person with personal knowledge of the 
facts. 

(b) Completed fiscal year means a tax-
able year including any short year. 
‘‘Taxable year’’ and ‘‘short year’’ have 
the meanings attributed to them by 
the IRS. 

(c) Period of measurement. (1) Annual 
receipts of a concern that has been in 
business for three or more completed 
fiscal years means the total receipts of 
the concern over its most recently 
completed three fiscal years divided by 
three. 

(2) Annual receipts of a concern 
which has been in business for less 
than three complete fiscal years means 
the total receipts for the period the 
concern has been in business divided by 
the number of weeks in business, mul-
tiplied by 52. 

(3) Where a concern has been in busi-
ness three or more complete fiscal 
years but has a short year as one of the 
years within its period of measure-
ment, annual receipts means the total 
receipts for the short year and the two 
full fiscal years divided by the total 
number of weeks in the short year and 
the two full fiscal years, multiplied by 
52. 

(d) Annual receipts of affiliates. (1) The 
average annual receipts size of a busi-
ness concern with affiliates is cal-
culated by adding the average annual 
receipts of the business concern with 
the average annual receipts of each af-
filiate. 

(2) If a concern has acquired an affil-
iate or been acquired as an affiliate 
during the applicable period of meas-
urement or before the date on which it 
self-certified as small, the annual re-
ceipts used in determining size status 
includes the receipts of the acquired or 
acquiring concern. Furthermore, this 
aggregation applies for the entire pe-
riod of measurement, not just the pe-
riod after the affiliation arose. 

(3) If the business concern or an affil-
iate has been in business for a period of 
less than three years, the receipts for 
the fiscal year with less than a 12 
month period are annualized in accord-
ance with paragraph (c)(2) of this sec-
tion. Receipts are determined for the 
concern and its affiliates in accordance 
with paragraph (c) of this section even 
though this may result in using a dif-
ferent period of measurement to cal-
culate an affiliate’s annual receipts. 

(4) The annual receipts of a former 
affiliate are not included if affiliation 
ceased before the date used for deter-
mining size. This exclusion of annual 
receipts of a former affiliate applies 
during the entire period of measure-
ment, rather than only for the period 
after which affiliation ceased. 

(e) Unless otherwise defined in this 
section, all terms shall have the mean-
ing attributed to them by the IRS. 

[61 FR 3286, Jan. 31, 1996, as amended at 65 
FR 48604, Aug. 9, 2000; 69 FR 29203, May 21, 
2004] 

§ 121.105 How does SBA define ‘‘busi-
ness concern or concern’’? 

(a) A business concern eligible for as-
sistance from SBA as a small business 
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is a business entity organized for prof-
it, with a place of business located in 
the United States, and which operates 
primarily within the United States or 
which makes a significant contribution 
to the U.S. economy through payment 
of taxes or use of American products, 
materials or labor. 

(b) A business concern may be in the 
legal form of an individual proprietor-
ship, partnership, limited liability 
company, corporation, joint venture, 
association, trust or cooperative, ex-
cept that where the form is a joint ven-
ture there can be no more than 49 per-
cent participation by foreign business 
entities in the joint venture. 

(c) A firm will not be treated as a 
separate business concern if a substan-
tial portion of its assets and/or liabil-
ities are the same as those of a prede-
cessor entity. In such a case, the an-
nual receipts and employees of the 
predecessor will be taken into account 
in determining size. 

§ 121.106 How does SBA calculate 
number of employees? 

(a) In determining a concern’s num-
ber of employees, SBA counts all indi-
viduals employed on a full-time, part- 
time, or other basis. This includes em-
ployees obtained from a temporary em-
ployee agency, professional employee 
organization or leasing concern. SBA 
will consider the totality of the cir-
cumstances, including criteria used by 
the IRS for Federal income tax pur-
poses, in determining whether individ-
uals are employees of a concern. Volun-
teers (i.e., individuals who receive no 
compensation, including no in-kind 
compensation, for work performed) are 
not considered employees. 

(b) Where the size standard is number 
of employees, the method for deter-
mining a concern’s size includes the 
following principles: 

(1) The average number of employees 
of the concern is used (including the 
employees of its domestic and foreign 
affiliates) based upon numbers of em-
ployees for each of the pay periods for 
the preceding completed 12 calendar 
months. 

(2) Part-time and temporary employ-
ees are counted the same as full-time 
employees. 

(3) If a concern has not been in busi-
ness for 12 months, the average number 
of employees is used for each of the pay 
periods during which it has been in 
business. 

(4)(i) The average number of employ-
ees of a business concern with affiliates 
is calculated by adding the average 
number of employees of the business 
concern with the average number of 
employees of each affiliate. If a con-
cern has acquired an affiliate or been 
acquired as an affiliate during the ap-
plicable period of measurement or be-
fore the date on which it self-certified 
as small, the employees counted in de-
termining size status include the em-
ployees of the acquired or acquiring 
concern. Furthermore, this aggrega-
tion applies for the entire period of 
measurement, not just the period after 
the affiliation arose. 

(ii) The employees of a former affil-
iate are not counted if affiliation 
ceased before the date used for deter-
mining size. This exclusion of employ-
ees of a former affiliate applies during 
the entire period of measurement, 
rather than only for the period after 
which affiliation ceased. 

[61 FR 3286, Jan. 31, 1996, as amended at 69 
FR 29203, May 21, 2004] 

§ 121.107 How does SBA determine a 
concern’s ‘‘primary industry’’? 

In determining the primary industry 
in which a concern or a concern com-
bined with its affiliates is engaged, 
SBA considers the distribution of re-
ceipts, employees and costs of doing 
business among the different industries 
in which business operations occurred 
for the most recently completed fiscal 
year. SBA may also consider other fac-
tors, such as the distribution of pat-
ents, contract awards, and assets. 

§ 121.108 What are the penalties for 
misrepresentation of size status? 

In addition to other laws which may 
be applicable, section 16(d) of the Small 
Business Act, 15 U.S.C. 645(d), provides 
severe criminal penalties for know-
ingly misrepresenting the small busi-
ness size status of a concern in connec-
tion with procurement programs. Sec-
tion 16(a) of the Act also provides, in 
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