§622.5

party or parties served and may set a
new hearing date. A copy of any notice
served by the FCA on any System asso-
ciation, director, officer or other per-
son participating in the conduct of the
affairs of the association will also be
sent to the supervisory bank.

§622.5 Answer.

(@) Answer is required. Unless a dif-
ferent period is specified by the Board,
a party who does not wish to consent
to a final order must file an answer
within 20 days after being served with
a notice that commences the pro-
ceeding. Any subsequent notice which
contains amended allegations and by
its terms requires an answer must
similarly be answered within 20 days
after service.

(b) Requirements of answer; effect of
failure to deny. An answer filed under
this section shall concisely state any
defenses and specifically admit or deny
each allegation in the notice. A party
who lacks information or knowledge
sufficient to form a belief as to the
truth of any particular allegation shall
so state and this shall have the effect
of a denial. Any allegation not denied
shall be deemed to be admitted. A
party who intends in good faith to deny
only a part of or to qualify an allega-
tion shall specify so much of it as is
true and shall deny only the remain-
der.

(c) Admitted allegations. If a party fil-
ing an answer under this section elects
not to contest any of the allegations of
fact set forth in the notice, the answer
shall consist of a statement admitting
all of the allegations to be true. Such
answer constitutes a waiver of hearing
as to the facts alleged in the notice,
and together with the notice will pro-
vide a record basis on which the pre-
siding officer shall file with the Board
a recommended decision in accordance
with 5 U.S.C. 557. The recommended de-
cision shall be served on the party, who
may file exceptions thereto within the
time provided in §622.13.

(d) Effect of failure to answer. Failure
of a party to file an answer required by
this section within the time provided
constitutes a waiver of the party’s
right to appear and contest the allega-
tions in the notice and authorizes the
presiding officer, without further no-
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tice to the party, to find the facts to be
as alleged in the notice and to file with
the Board a recommended decision con-
taining such findings and appropriate
conclusions. The Board or the presiding
officer may, for good cause shown, per-
mit the filing of a delayed answer after
the time for filing and the answer has
expired.

§622.6 Opportunity for informal settle-
ment.

Any interested party may at any
time submit to the Board for consider-
ation written offers or proposals for
settlement of a proceeding, without
prejudice to the rights of the parties.
No offer or proposal shall be admissible
into evidence over the objection of any
party in any hearing in connection
with such proceeding. The foregoing
provisions of this section shall not pre-
clude settlement of any proceeding
through the regular adjudicatory proc-
ess by the filing of an answer as pro-
vided in §622.5(c), or by submission of
the case to the presiding officer on a
stipulation of facts and an agreed
order.

§622.7 Conduct of hearings.

(a) Authority of presiding officer. All
hearings governed by this subpart shall
be conducted in accordance with the
provisions of chapter 5 of title 5 of the
United States Code. The presiding offi-
cer designated by the Board to preside
at any such hearing shall have com-
plete charge of the hearing, shall have
the duty to conduct it in a fair and im-
partial manner and shall take all nec-
essary action to avoid delay in the dis-
position of the proceeding. Such officer
shall have all powers necessary to that
end, including the following:

(1) To administer oaths and affirma-
tions;

(2) To issue subpoenas and subpoenas
duces tecum, as authorized by law, and
to revoke, quash, or modify any such
subpoena;

(3) To receive relevant evidence and
to rule upon the admission of evidence
and offers of proof;

(4) To take or cause depositions to be
taken;

(5) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

254



Farm Credit Administration

(6) To hold conferences for the settle-
ment or simplification of issues or for
any proper purpose; and

(7) To consider and rule upon, as jus-
tice may require, all procedural and
other motions appropriate in a pro-
ceeding under this subpart, except that
a presiding officer shall not have power
to decide any motion to dismiss the
proceeding or other motion which re-
sults in a final determination of the
merits of the proceeding. This power
rests only with the Board. Without
limitation on the foregoing, the pre-
siding officer shall, subject to the pro-
visions of this subpart, have all the au-
thority set forth in 5 U.S.C. 556(c).

(b) Prehearing conference. The pre-
siding officer may, on his or her own
initiative or at the request of any
party, direct counsel for all parties to
meet with him or her at a specified
time and place prior to the hearing, or
to submit suggestions to him or her in
writing, for the purpose of considering
any or all of the following:

(1) Simplification and clarification of
the issues;

(2) Stipulations, admissions of fact
and of the contents and authenticity of
documents;

(3) Matters of which official notice
will be taken; and

(4) Such other matters as may aid in

the orderly disposition of the pro-
ceeding.
At the conclusion of such conference(s)
the presiding officer shall enter an
order which recites the results of the
conference. Such order shall include
the presiding officer’s rulings upon
matters considered at the conference,
together with appropriate directions, if
any, to the parties. Such order shall
control the subsequent course of the
proceeding, unless modified at the
hearing for good cause shown.

(c) Exchange of information. Thirty
(30) days prior to the hearing, parties
shall exchange a list of the names of
witnesses with a general description of
their expected testimony, and a list
and one copy of all documents or other
physical exhibits which will be intro-
duced in evidence in the course of the
proceeding.

(d) Attendance at hearings. All hear-
ings shall be private and shall be at-
tended only by the parties, their coun-

§622.7

sel or authorized representatives, wit-
nesses while testifying, and other per-
sons having an official interest in the
proceeding. However, if the Board, in
its discretion, after fully considering
the views of the party afforded the
hearing, determines that a public hear-
ing is necessary to protect the public
interest, the Board may in its sole dis-
cretion order that the hearing be pub-
lic.

(e) Transcript of testimony. Hearings
shall be recorded. A copy of the tran-
script of the testimony taken at any
hearing, duly certified by the reporter,
together with all exhibits accepted into
evidence shall be filed with the pre-
siding officer. The presiding officer
shall promptly serve notice upon all
parties of such filing. The parties shall
make their own arrangements with the
person recording the testimony for cop-
ies of the testimony and exhibits. The
presiding officer shall have authority
to correct the record sua sponte with
notice to all parties and to rule upon
motions to correct the record. In the
event the hearing is public, transcripts
will be furnished to interested persons
upon payment of the cost thereof.

(f) Continuances and changes or exten-
sions of time and changes of place of
hearing. Except as otherwise provided
by law, the presiding officer may ex-
tend time limits prescribed by these
rules or by any notice or order issued
in the proceedings, may change the
time for beginning any hearing, con-
tinue or adjourn a hearing from time
to time, and/or change the location of
the hearing. Prior to the appointment
of a presiding officer and after the fil-
ing of a recommended decision pursu-
ant to §622.12, the Board may grant
such extensions or changes. Subject to
the approval of the presiding officer,
the parties may by stipulation change
the time limits specified by these rules
or any notice or order issued here-
under.

(g) Closing of hearing. The record of
the hearing shall be closed by an an-
nouncement to that effect by the pre-
siding officer when the taking of evi-
dence has been concluded. In the dis-
cretion of the presiding officer, the
record may be closed as of a future
date in order to permit the admission
into the record, under circumstances
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determined by the presiding officer, of
exhibits to be prepared.

(h) Call for further evidence, oral argu-
ments, briefs, reopening of hearing. The
presiding officer may call for the pro-
duction of further evidence upon any
issue, may permit oral argument and
submission of briefs at the hearing and,
upon appropriate notice, may reopen
any hearing at any time prior to the
filing of his or her recommended deci-
sion. The Board may reopen the record
at anytime permitted by law.

(i) Order of procedure. The FCA shall
open and close.

() Ex parte communications. (1) No
person shall make or knowingly cause
to be made an ex parte communication
relevant to the merits of the pro-
ceeding to the presiding officer or any-
one who is or may reasonably be ex-
pected to be involved in the decisional
process.

(2) No person who is or may reason-
ably be expected to be involved in the
decisional process shall make or know-
ingly cause to be made an ex parte
communication relevant to the merits
of the proceeding to any person.

(3) Except as authorized by law, the
presiding officer shall not consult any-
one on any fact in issue, unless upon
notice and opportunity for all parties
to participate. The presiding officer
shall not be responsible to, or subject
to the supervision or direction of, any
officer, employee, or agent of the FCA
engaged in the performance of inves-
tigative or prosecuting functions. An
officer, employee or agent engaged in
the performance of such functions in
any case shall not, in that case or a
factually related case, participate or
advise in the decision of the presiding
officer, except as a witness or counsel
in the proceedings, or as otherwise au-
thorized by law.

(4) If an ex parte communication is
made or knowingly caused to be made,
all such communications, and any re-
sponses, shall be placed in the record.

(5) Upon receipt of a communication
knowingly made or caused to be made
in violation of paragraph (j) of this sec-
tion, the responsible party may be re-
quired to show cause why such party’s
claim or interest should not be dis-
missed, denied, or otherwise adversely
affected. To the extent consistent with
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the interests of justice, a knowing vio-
lation of paragraph (j) of this section
may be grounds for a decision adverse
to a party in violation.

(6) The prohibitions against ex parte
communications apply from the time a
proceeding is noticed for hearing. How-
ever, when the person responsible for
the communication has knowledge that
the proceeding will be noticed, the pro-
hibitions apply from the time such
knowledge is acquired.

§622.8 Rules of evidence.

(a) Evidence. Every party shall have
the right to present a case or defense
by oral and documentary evidence, to
submit rebuttal evidence, and to con-
duct such cross-examination as may be
required for a full and true disclosure
of the facts. Irrelevant, immaterial or
unduly repetitious evidence shall be
excluded.

(b) Objections. Objections to the ad-
mission or exclusion of evidence shall
be in short form, stating the grounds of
objection relied upon but no argument
thereon shall be permitted, except as
ordered, allowed, or requested by the
presiding officer. Rulings on such ob-
jections and all other matters shall be
part of the transcript. Failure to object
timely to the admission or exclusion of
evidence or to any ruling constitutes a
waiver of such objection.

(c) Stipulations. Independently of the
orders or rulings issued as provided by
§622.7(b), the parties may stipulate as
to any relevant matters of fact or the
authenticity of any relevant docu-
ments. Such stipulations may be re-
ceived in evidence at the hearing, and
when so received shall be binding on
the parties with respect to the matters
therein stipulated.

(d) Official notice. All matters offi-
cially noticed by the presiding officer
shall appear on the record.

§622.9 Subpoenas.

(a) Issuance. The presiding officer or,
in the event he or she is unavailable,
the Board may issue subpoenas and
subpoena duces tecum at the request of
any party requiring the attendance of
witnesses or the production of docu-
ments at a designated place. The per-
son seeking the subpoena may be re-
quired, as a condition precedent to the
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