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forth the FDIC’s findings and conclu-
sions in support of any decision to 
issue or not to issue a directive. The di-
rective may be issued as originally pro-
posed or in modified form. The direc-
tive may order the bank to: 

(i) Achieve the minimum leverage 
capital requirement established by this 
regulation by a certain date; 

(ii) Submit for approval and adhere 
to a plan for achieving the minimum 
leverage capital requirement; 

(iii) Take other action as is necessary 
to achieve the minimum leverage cap-
ital requirement; or 

(iv) A combination of the above ac-
tions. 
If a directive is to be issued, it may be 
served upon the bank along with the 
final determination. 

(4) Any bank, upon a change in cir-
cumstances, may request the FDIC to 
reconsider the terms of a directive and 
may propose changes in the plan under 
which it is operating to meet the min-
imum leverage capital requirement. 
The directive and plan continue in ef-
fect while such request is pending be-
fore the FDIC. 

(5) All papers filed with the FDIC 
must be postmarked or received by the 
appropriate designated FDIC official(s) 
within the prescribed time limit for fil-
ing. 

(6) Failure by the bank to file a writ-
ten response to notification of intent 
to issue a directive within the specified 
time period shall constitute consent to 
the issuance of such directive. 

(d) Enforcement of a directive. (1) 
Whenever a bank fails to follow the di-
rective or to submit or adhere to its 
capital adequacy plan, the FDIC may 
seek enforcement of the directive in 
the appropriate United States district 
court, pursuant to 12 U.S.C. 
3907(b)(2)(B)(ii), in the same manner 
and to the same extent as if the direc-
tive were a final cease-and-desist order. 
In addition to enforcement of the di-
rective, the FDIC may seek assessment 
of civil money penalties for violation 
of the directive against any bank, any 
officer, director, employee, agent, or 
other person participating in the con-
duct of the affairs of the bank, pursu-
ant to 12 U.S.C. 3909(d). 

(2) The directive may be issued sepa-
rately, in conjunction with, or in addi-

tion to, any other enforcement mecha-
nisms available to the FDIC, including 
cease-and-desist orders, orders of cor-
rection, the approval or denial of appli-
cations, or any other actions author-
ized by law. In addition to addressing a 
bank’s minimum leverage capital re-
quirement, the capital directive may 
also address minimum risk-based cap-
ital requirements that are to be main-
tained and calculated in accordance 
with appendix A to this part. 
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§ 325.101 Authority, purpose, scope, 
other supervisory authority, and 
disclosure of capital categories. 

(a) Authority. This subpart is issued 
by the FDIC pursuant to section 38 
(section 38) of the Federal Deposit In-
surance Act (FDI Act), as added by sec-
tion 131 of the Federal Deposit Insur-
ance Corporation Improvement Act of 
1991 (Pub. L. 102–242, 105 Stat. 2236 
(1991)) (12 U.S.C. 1831o). 

(b) Purpose. Section 38 of the FDI Act 
establishes a framework of supervisory 
actions for insured depository institu-
tions that are not adequately capital-
ized. The principal purpose of this sub-
part is to define, for FDIC-insured 
state-chartered nonmember banks, the 
capital measures and capital levels, 
and for insured branches of foreign 
banks, comparable asset-based meas-
ures and levels, that are used for deter-
mining the supervisory actions author-
ized under section 38 of the FDI Act. 
This subpart also establishes proce-
dures for submission and review of cap-
ital restoration plans and for issuance 
and review of directives and orders pur-
suant to section 38. 

(c) Scope. This subpart implements 
the provisions of section 38 of the FDI 
Act as they apply to FDIC-insured 
state-chartered nonmember banks and 
insured branches of foreign banks for 
which the FDIC is the appropriate Fed-
eral banking agency. Certain of these 
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provisions also apply to officers, direc-
tors and employees of those insured in-
stitutions. In addition, certain provi-
sions of this subpart apply to all in-
sured depository institutions that are 
deemed critically undercapitalized. 

(d) Other supervisory authority. Nei-
ther section 38 nor this subpart in any 
way limits the authority of the FDIC 
under any other provision of law to 
take supervisory actions to address un-
safe or unsound practices, deficient 
capital levels, violations of law, unsafe 
or unsound conditions, or other prac-
tices. Action under section 38 of the 
FDI Act and this subpart may be taken 
independently of, in conjunction with, 
or in addition to any other enforce-
ment action available to the FDIC, in-
cluding issuance of cease and desist or-
ders, capital directives, approval or de-
nial of applications or notices, assess-
ment of civil money penalties, or any 
other actions authorized by law. 

(e) Disclosure of capital categories. The 
assignment of a bank or insured branch 
under this subpart within a particular 
capital category is for purposes of im-
plementing and applying the provisions 
of section 38. Unless permitted by the 
FDIC or otherwise required by law, no 
bank may state in any advertisement 
or promotional material its capital 
category under this subpart or that the 
FDIC or any other federal banking 
agency has assigned the bank to a par-
ticular capital category. 

§ 325.102 Notice of capital category. 
(a) Effective date of determination of 

capital category. A bank shall be 
deemed to be within a given capital 
category for purposes of section 38 of 
the FDI Act and this subpart as of the 
date the bank is notified of, or is 
deemed to have notice of, its capital 
category, pursuant to paragraph (b) of 
this section. 

(b) Notice of capital category. A bank 
shall be deemed to have been notified 
of its capital levels and its capital cat-
egory as of the most recent date: 

(1) A Consolidated Report of Condi-
tion and Income (Call Report) is re-
quired to be filed with the FDIC; 

(2) A final report of examination is 
delivered to the bank; or 

(3) Written notice is provided by the 
FDIC to the bank of its capital cat-

egory for purposes of section 38 of the 
FDI Act and this subpart or that the 
bank’s capital category has changed as 
provided in § 325.103(d). 

(c) Adjustments to reported capital lev-
els and capital category—(1) Notice of ad-
justment by bank. A bank shall provide 
the appropriate FDIC regional director 
with written notice that an adjustment 
to the bank’s capital category may 
have occurred no later than 15 calendar 
days following the date that any mate-
rial event has occurred that would 
cause the bank to be placed in a lower 
capital category from the category as-
signed to the bank for purposes of sec-
tion 38 and this subpart on the basis of 
the bank’s most recent Call Report or 
report of examination. 

(2) Determination by the FDIC to 
change capital category. After receiving 
notice pursuant to paragraph (c)(1) of 
this section, the FDIC shall determine 
whether to change the capital category 
of the bank and shall notify the bank 
of the FDIC’s determination. 

§ 325.103 Capital measures and capital 
category definitions. 

(a) Capital measures. For purposes of 
section 38 and this subpart, the rel-
evant capital measures shall be: 

(1) The total risk-based capital ratio; 
(2) The Tier 1 risk-based capital 

ratio; and 
(3) The leverage ratio. 
(b) Capital categories. For purposes of 

section 38 and this subpart, a bank 
shall be deemed to be: 

(1) Well capitalized if the bank: 
(i) Has a total risk-based capital 

ratio of 10.0 percent or greater; and 
(ii) Has a Tier 1 risk-based capital 

ratio of 6.0 percent or greater; and 
(iii) Has a leverage ratio of 5.0 per-

cent or greater; and 
(iv) Is not subject to any written 

agreement, order, capital directive, or 
prompt corrective action directive 
issued by the FDIC pursuant to section 
8 of the FDI Act (12 U.S.C. 1818), the 
International Lending Supervision Act 
of 1983 (12 U.S.C. 3907), or section 38 of 
the FDI Act (12 U.S.C. 1831o), or any 
regulation thereunder, to meet and 
maintain a specific capital level for 
any capital measure. 

(2) Adequately capitalized if the bank: 
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