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good faith and in a manner hel/she be-
lieved to be in the best interests of the
institution;

(2) The insured depository institu-
tion’s or depository institution holding
company’s board of directors, respec-
tively, in good faith, determines in
writing after due investigation and
consideration that the payment of such
expenses will not materially adversely
affect the institution’s or holding com-
pany’s safety and soundness;

(3) The indemnification payments do
not constitute prohibited indemnifica-
tion payments as that term is defined
in §359.1(1); and

(4) The IAP agrees in writing to reim-
burse the insured depository institu-
tion or depository institution holding
company, to the extent not covered by
payments from insurance or bonds pur-
chased pursuant to §359.1(1)(2), for that
portion of the advanced indemnifica-
tion payments which subsequently be-
come prohibited indemnification pay-
ments, as defined in §359.1(1)

(b) An IAP requesting indemnifica-
tion payments shall not participate in
any way in the board’s discussion and
approval of such payments; provided,
however, that such IAP may present
his/her request to the board and re-
spond to any inquiries from the board
concerning his/her involvement in the
circumstances giving rise to the ad-
ministrative proceeding or civil action.

(c) In the event that a majority of
the members of the board of directors
are named as respondents in an admin-
istrative proceeding or civil action and
request indemnification, the remaining
members of the board may authorize
independent legal counsel to review the
indemnification request and provide
the remaining members of the board
with a written opinion of counsel as to
whether the conditions delineated in
paragraph (a) of this section have been
met. If independent legal counsel
opines that said conditions have been
met, the remaining members of the
board of directors may rely on such
opinion in authorizing the requested
indemnification.

(d) In the event that all of the mem-
bers of the board of directors are
named as respondents in an adminis-
trative proceeding or civil action and
request indemnification, the board
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shall authorize independent legal coun-
sel to review the indemnification re-
quest and provide the board with a
written opinion of counsel as to wheth-
er the conditions delineated in para-
graph (a) of this section have been met.
If independent legal counsel opines
that said conditions have been met, the
board of directors may rely on such
opinion in authorizing the requested
indemnification.

§359.6 Filing instructions.

Requests to make excess nondiscrim-
inatory severance plan payments pur-
suant to §359.1(f)(2)(v) and golden para-
chute payments permitted by §359.4
shall be submitted in writing to the ap-
propriate regional director (DSC). For
filing requirements, consult 12 CFR
303.244. In the event that the consent of
the institution’s primary federal regu-
lator is required in addition to that of
the FDIC, the requesting party shall
submit a copy of its letter to the FDIC
to the institution’s primary federal
regulator. In the case of national
banks, such written requests shall be
submitted to the OCC. In the case of
state member banks and bank holding
companies, such written requests shall
be submitted to the Federal Reserve
district bank where the institution or
holding company, respectively, is lo-
cated. In the case of savings associa-
tions and savings association holding
companies, such written requests shall
be submitted to the OTS regional office
where the institution or holding com-
pany, respectively, is located. In cases
where only the prior consent of the in-
stitution’s primary federal regulator is
required and that agency is not the
FDIC, a written request satisfying the
requirements of this section shall be
submitted to the primary federal regu-
lator as described in this section.

[63 FR 44751, Aug. 20, 1998]

§359.7 Applicability in the event of re-
ceivership.

The provisions of this part, or any
consent or approval granted under the
provisions of this part by the FDIC (in
its corporate capacity), shall not in
any way bind any receiver of a failed
insured depository institution. Any
consent or approval granted under the
provisions of this part by the FDIC or
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any other federal banking agency shall
not in any way obligate such agency or
receiver to pay any claim or obligation
pursuant to any golden parachute, sev-
erance, indemnification or other agree-
ment. Claims for employee welfare ben-
efits or other benefits which are con-
tingent, even if otherwise vested, when
the FDIC is appointed as receiver for
any depository institution, including
any contingency for termination of em-
ployment, are not provable claims or
actual, direct compensatory damage
claims against such receiver. Nothing
in this part may be construed to per-
mit the payment of salary or any li-
ability or legal expense of any IAP con-
trary to 12 U.S.C. 1828(k)(3).
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§360.1 Least-cost resolution.

(a) General rule. Except as provided in
section 13(c)(4)(G) of the FDI Act (12
U.S.C. 1823 (c)(4)(G)), the FDIC shall
not take any action, directly or indi-
rectly, under sections 13(c), 13(d), 13(f),
13(h) or 13(k) of the FDI Act (12 U.S.C.
1823 (c), (d), (f), (h) or (K)) with respect
to any insured depository institution
that would have the effect of increas-
ing losses to any insurance fund by
protecting:

(1) Depositors for more than the in-
sured portion of their deposits (deter-
mined without regard to whether such
institution is liquidated); or

(2) Creditors other than depositors.

(b) Purchase and assumption trans-
actions. Subject to the requirement of

§360.2

section 13(c)(4)(A) of the FDI Act (12
U.S.C. 1823(c)(4)(A)), paragraph (a) of
this section shall not be construed as
prohibiting the FDIC from allowing
any person who acquires any assets or
assumes any liabilities of any insured
depository institution, for which the
FDIC has been appointed conservator
or receiver, to acquire uninsured de-
posit liabilities of such institution as
long as the applicable insurance fund
does not incur any loss with respect to
such uninsured deposit liabilities in an
amount greater than the loss which
would have been incurred with respect
to such liabilities if the institution had
been liquidated.

[58 FR 67664, Dec. 22, 1993, as amended at 63
FR 37761, July 14, 1998]

§360.2 Federal Home Loan banks as
secured creditors.

(a) Notwithstanding any other provi-
sions of federal or state law or any
other provisions of these regulations,
the receiver of a borrower from a Fed-
eral Home Loan Bank shall recognize
the priority of any security interest
granted to a Federal Home Loan Bank
by any member of any Federal Home
Loan Bank or any affiliate of any such
member, whether such security inter-
est is in specifically designated assets
or a blanket interest in all assets or
categories of assets, over the claims
and rights of any other party (includ-
ing any receiver, conservator, trustee
or similar party having rights of a lien
creditor) other than claims and rights
that

(1) Would be entitled to priority
under otherwise applicable law; and

(2) Are held by actual bona fide pur-
chasers for value or by actual secured
parties that are secured by actual per-
fected security interests.

(b) If the receiver rather than the
Bank shall have possession of any col-
lateral consisting of notes, securities,
other instruments, chattel paper or
cash securing advances of the Bank,
the receiver shall, upon request by the
Bank, promptly deliver possession of
such collateral to the Bank or its des-
ignee.

(c) In the event that a receiver is ap-
pointed for any member of a Federal
Home Loan Bank, the following proce-
dures shall apply:
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