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available, without regard to whether
the obligation to make such payment
is contingent on:

(i) The determination, after such
date, of the liability for the payment of
such amount; or

(if) The liquidation, after such date,
of the amount of such payment.

(I) Prohibited indemnification payment.
(1) The term prohibited indemnification
payment means any payment (or any
agreement or arrangement to make
any payment) by any insured deposi-
tory institution or an affiliated deposi-
tory institution holding company for
the benefit of any person who is or was
an IAP of such insured depository in-
stitution or holding company, to pay
or reimburse such person for any civil
money penalty or judgment resulting
from any administrative or civil action
instituted by any federal banking agen-
cy, or any other liability or legal ex-
pense with regard to any administra-
tive proceeding or civil action insti-
tuted by any federal banking agency
which results in a final order or settle-
ment pursuant to which such person:

(i) Is assessed a civil money penalty;

(i) Is removed from office or prohib-
ited from participating in the conduct
of the affairs of the insured depository
institution; or

(iii) Is required to cease and desist
from or take any affirmative action de-
scribed in section 8(b) of the Act with
respect to such institution.

(2) Exceptions. (i) The term prohibited
indemnification payment shall not in-
clude any reasonable payment by an
insured depository institution or de-
pository institution holding company
which is used to purchase any commer-
cial insurance policy or fidelity bond,
provided that such insurance policy or
bond shall not be used to pay or reim-
burse an IAP for the cost of any judg-
ment or civil money penalty assessed
against such person in an administra-
tive proceeding or civil action com-
menced by any federal banking agency,
but may pay any legal or professional
expenses incurred in connection with
such proceeding or action or the
amount of any restitution to the in-
sured depository institution, deposi-
tory institution holding company or
receiver.

12 CFR Ch. lll (1-1-05 Edition)

(ii) The term prohibited indemnifica-
tion payment shall not include any rea-
sonable payment by an insured deposi-
tory institution or depository institu-
tion holding company that represents
partial indemnification for legal or
professional expenses specifically at-
tributable to particular charges for
which there has been a formal and final
adjudication or finding in connection
with a settlement that the IAP has not
violated certain banking laws or regu-
lations or has not engaged in certain
unsafe or unsound banking practices or
breaches of fiduciary duty, unless the
administrative action or civil pro-
ceeding has resulted in a final prohibi-
tion order against the IAP.

[61 FR 5930, Feb. 15, 1996, as amended at 68
FR 50461, Aug. 21, 2003]

§359.2 Golden parachute
prohibited.

No insured depository institution or
depository institution holding com-
pany shall make or agree to make any
golden parachute payment, except as
provided in this part.

§359.3 Prohibited
payments.

No insured depository institution or
depository institution holding com-
pany shall make or agree to make any
prohibited indemnification payment,
except as provided in this part.
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§359.4 Permissible
payments.

(a) An insured depository institution
or depository institution holding com-
pany may agree to make or may make
a golden parachute payment if and to
the extent that:

(1) The appropriate federal banking
agency, with the written concurrence
of the Corporation, determines that
such a payment or agreement is per-
missible; or

(2) Such an agreement is made in
order to hire a person to become an
IAP either at a time when the insured
depository institution or depository in-
stitution holding company satisfies or
in an effort to prevent it from immi-
nently satisfying any of the criteria set
forth in §359.1(f)(1)(ii), and the institu-
tion’s appropriate federal banking
agency and the Corporation consent in

golden parachute
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writing to the amount and terms of the
golden parachute payment. Such con-
sent by the FDIC and the institution’s
appropriate federal banking agency
shall not improve the IAP’s position in
the event of the insolvency of the insti-
tution since such consent can neither
bind a receiver nor affect the
provability of receivership claims. In
the event that the institution is placed
into receivership or conservatorship,
the FDIC and/or the institution’s ap-
propriate federal banking agency shall
not be obligated to pay the promised
golden parachute and the IAP shall not
be accorded preferential treatment on
the basis of such prior approval; or

(3) Such a payment is made pursuant
to an agreement which provides for a
reasonable severance payment, not to
exceed twelve months salary, to an IAP
in the event of a change in control of
the insured depository institution; pro-
vided, however, that an insured deposi-
tory institution or depository institu-
tion holding company shall obtain the
consent of the appropriate federal
banking agency prior to making such a
payment and this paragraph (a)(3) shall
not apply to any change in control of
an insured depository institution
which results from an assisted trans-
action as described in section 13 of the
Act (12 U.S.C. 1823) or the insured de-
pository institution being placed into
conservatorship or receivership; and

(4) An insured depository institution,
depository institution holding com-
pany or IAP making a request pursuant
to paragraphs (a)(1) through (3) of this
section shall demonstrate that it does
not possess and is not aware of any in-
formation, evidence, documents or
other materials which would indicate
that there is a reasonable basis to be-
lieve, at the time such payment is pro-
posed to be made, that:

(i) The IAP has committed any fraud-
ulent act or omission, breach of trust
or fiduciary duty, or insider abuse with
regard to the depository institution or
depository institution holding com-
pany that has had or is likely to have
a material adverse effect on the insti-
tution or holding company;

(ii) The IAP is substantially respon-
sible for the insolvency of, the appoint-
ment of a conservator or receiver for,
or the troubled condition, as defined by

§359.5

applicable regulations of the appro-
priate federal banking agency, of the
insured depository institution, deposi-
tory institution holding company or
any insured depository institution sub-
sidiary of such holding company;

(iii) The IAP has materially violated
any applicable federal or state banking
law or regulation that has had or is
likely to have a material effect on the
insured depository institution or de-
pository institution holding company;
and

(iv) The IAP has violated or con-
spired to violate section 215, 656, 657,
1005, 1006, 1007, 1014, 1032, or 1344 of title
18 of the United States Code, or section
1341 or 1343 of such title affecting a fed-
erally insured financial institution as
defined in title 18 of the United States
Code.

(b) In making a determination under
paragraphs (a) (1) through (3) of this
section, the appropriate federal bank-
ing agency and the Corporation may
consider:

(1) Whether, and to what degree, the
IAP was in a position of managerial or
fiduciary responsibility;

(2) The length of time the IAP was af-
filiated with the insured depository in-
stitution or depository institution
holding company, and the degree to
which the proposed payment represents
a reasonable payment for services ren-
dered over the period of employment;
and

(3) Any other factors or cir-
cumstances which would indicate that
the proposed payment would be con-
trary to the intent of section 18(k) of
the Act or this part.

§359.5 Permissible
payments.

(a) An insured depository institution
or depository institution holding com-
pany may make or agree to make rea-
sonable indemnification payments to
an IAP with respect to an administra-
tive proceeding or civil action initiated
by any federal banking agency if:

(1) The insured depository institu-
tion’s or depository institution holding
company’s board of directors, in good
faith, determines in writing after due
investigation and consideration that
the institution-affiliated party acted in

indemnification
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