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public confidence in the depository in-
stitution.

(iii) A temporary order shall provide
the applicant with an opportunity to
make a written response in accordance
with §303.11(g)(3) of this section.

(3) Response to notice of intent or tem-
porary order. An applicant may file a
written response to a notice of intent
or a temporary order within 15 days
from the date of service of the notice
or temporary order. The written re-
sponse should include:

(i) An explanation of why the pro-
posed action or temporary order is not
warranted; and

(if)(A) Any other relevant informa-
tion, mitigation circumstance, docu-
mentation, or other evidence in sup-
port of the applicant’s position. An ap-
plicant may also request a hearing
under §303.10.

(B) Failure by an applicant to file a
written response with the FDIC to a
notice of intent or a temporary order
within the specified time period, shall
constitute a waiver of the opportunity
to respond and shall constitute consent
to a final order under this paragraph
(g9). The FDIC shall consider any such
response, if filed in a timely manner,
within 30 days of receiving the re-
sponse.

(4) Effective date. AIll orders issued
pursuant to this section shall become
effective immediately upon issuance
unless otherwise stated therein.

[67 FR 79247, Dec. 27, 2002, as amended at 68
FR 50459, Aug. 21, 2003]

§303.12 Waivers.

(a) The Board of Directors, of the
FDIC (Board) may, for good cause and
to the extent permitted by statute,
waiver the applicability of any provi-
sion of this chapter.

(b) The provisions of this chapter
may be suspended, revoked, amended
or waived for good cause shown, in
whole or in part, at any time by the
Board, subject to the provisions of the
Administrative Procedure Act and the
provisions of this chapter. Any provi-
sion of the rules may be waived by the
Board on its own motion or on petition
if good cause thereof is shown.

[68 FR 50459, Aug. 21, 2003]
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§303.15

§303.13 [Reserved]

§303.14 Being “engaged in the busi-
ness of receiving deposits other
than trust funds.”

(a) Except as provided in paragraphs
(b), (c), and (d) of this section, a deposi-
tory institution shall be ‘“‘engaged in
the business of receiving deposits other
than trust funds’ only if it maintains
one or more non-trust deposit accounts
in the minimum aggregate amount of
$500,000.

(b) An applicant for federal deposit
insurance under section 5 of the FDI
Act, 12 U.S.C. 1815(a), shall be deemed
to be “‘engaged in the business of re-
ceiving deposits other than trust
funds’”’ from the date that the FDIC ap-
proves deposit insurance for the insti-
tution until one year after it opens for
business.

(c) Any depository institution that
fails to satisfy the minimum deposit
standard specified in paragraph (a) of
this section as of two consecutive call
report dates (i.e., March 3lst, June
30th, September 30th, and December
31st) shall be subject to a determina-
tion by the FDIC that the institution is
not ‘“‘engaged in the business of receiv-
ing deposits other than trust funds”
and to termination of its insured sta-
tus under section 8(p) of the FDI Act,
12 U.S.C. 1818(p). For purposes of this
paragraph, the first three call report
dates after the institution opens for
business are excluded.

(d) Notwithstanding any failure by
an insured depository institution to
satisfy the minimum deposit standard
in paragraph (a) of this section, the in-
stitution shall continue to be ‘‘engaged
in the business of receiving deposits
other than trust funds’ for purposes of
section 3 of the FDI Act until the insti-
tution’s insured status is terminated
by the FDIC pursuant to a proceeding
under section 8(a) or section 8(p) of the
FDI Act. 12 U.S.C. 1818(a) or 1818(p).

§303.15 Certain limited liability com-
panies deemed incorporated under
State law.

(a) For purposes of the definition of
‘“State bank’ in 12 U.S.C. 1813(a)(2) and
this Chapter, a banking institution
that is chartered as a limited liability
company (LLC) under the law of any
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State is deemed to be “‘incorporated”
under the law of the State, if

(1) The institution is not subject to
automatic termination, dissolution, or
suspension upon the happening of some
event (including, e.g., the death, dis-
ability, bankruptcy, expulsion, or with-
drawal of an owner of the institution),
other than the passage of time;

(2) The exclusive authority to man-
age the institution is vested in a board
of managers or directors that is elected
or appointed by the owners, and that
operates in substantially the same
manner as, and has substantially the
same rights, powers, privileges, duties,
responsibilities, as a board of directors
of a bank chartered as a corporation in
the State;

(3) Neither State law, nor the institu-
tion’s operating agreement, bylaws, or
other organizational documents pro-
vide that an owner of the institution is
liable for the debts, liabilities, and ob-
ligations of the institution in excess of
the amount of the owner’s investment;
and

(4) Neither State law, nor the institu-
tion’s operating agreement, bylaws, or
other organizational documents re-
quire the consent of any other owner of
the institution in order for an owner to
transfer an ownership interest in the
institution, including voting rights.

(b) For purposes of the Federal De-
posit Insurance Act and this Chapter,

(1) Each of the terms ‘‘stockholder’
and ‘“‘shareholder’’ includes an owner of
any interest in a bank chartered as an
LLC, including a member or partici-
pant;

(2) The term *“‘director’ includes a
manager or director of a bank char-
tered as an LLC, or other person who
has, with respect to such a bank, au-
thority substantially similar to that of
a director of a corporation;

(3) The term “‘officer’” includes an of-
ficer of a bank chartered as an LLC, or
other person who has, with respect to
such a bank, authority substantially
similar to that of an officer of a cor-
poration; and

(4) Each of the terms ‘‘voting stock,”
“voting shares,” and ‘‘voting securi-
ties” includes ownership interests in a
bank chartered as an LLC, as well as
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any certificates or other evidence of
such ownership interests.

[68 FR 7308, Feb. 13, 2003]

§§303.16-303.19 [Reserved]

Subpart B—Deposit Insurance

§303.20

This subpart sets forth the proce-
dures for applying for deposit insur-
ance for a proposed depository institu-
tion or an operating noninsured deposi-
tory institution under section 5 of the
FDI Act (12 U.S.C. 1815). It also sets
forth the procedures for requesting
continuation of deposit insurance for a
state-chartered bank withdrawing from
membership in the Federal Reserve
System and for interim institutions
chartered to facilitate a merger trans-
action.

Scope.

§303.21 Filing procedures.

(a) Applications for deposit insurance
shall be filed with the appropriate
FDIC office. The relevant application
forms and instructions for applying for
deposit insurance for an existing or
proposed depository institution may be
obtained from any FDIC regional direc-
tor.

(b) An application for deposit insur-
ance for an interim depository institu-
tion shall be filed and processed in ac-
cordance with the procedures set forth
in §303.24, subject to the provisions of
§303.62(b)(2) regarding deposit insur-
ance for interim institutions. An in-
terim institution is defined as a state-
or federally-chartered depository insti-
tution that does not operate independ-
ently but exists solely as a vehicle to
accomplish a merger transaction.

(c) A request for continuation of de-
posit insurance upon withdrawing from
membership in the Federal Reserve
System shall be in letter form and
shall provide the information pre-
scribed in §303.25.

§303.22 Processing.

(a) Expedited processing for proposed
institutions. (1) An application for de-
posit insurance for a proposed institu-
tion which will be a subsidiary of an el-
igible depository institution as defined



