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1996 regardless of the date of the cause
giving rise to the actions.

(3) Contracts entered into by the
former Resolution Trust Corporation
(RTC) that were transferred to the
FDIC will be treated in the same man-
ner as FDIC contracts under this part.

(4) RTC actions taken under the RTC
regulations on or before December 31,
1995, will be honored as if taken by the
FDIC. A contractor subject to an RTC
exclusion or suspension will be pre-
cluded thereby from participation in
the FDIC’s contracting program unless
that exclusion or suspension is modi-
fied or terminated under the provisions
of this part.

§367.2 Definitions.

(a) Adequate evidence means informa-
tion sufficient to support the reason-
able belief that a particular act or
omission has occurred.

(b) Affiliated business entity means a
company that is under the control of
the contractor, is in control of the con-
tractor, or is under common control
with the contractor.

(c) Civil judgment means a judgment
of a civil offense or liability by any
court of competent jurisdiction in the
United States.

(d) Company means any corporation,
firm, partnership, society, joint ven-
ture, business trust, association, con-
sortium or similar organization.

(e) Conflict of interest means a situa-
tion in which:

(1) A contractor; any management of-
ficials or affiliated business entities of
a contractor; or any employees, agents,
or subcontractors of a contractor who
will perform services under a proposed
or existing contract with the FDIC:

(i) Has one or more personal, busi-
ness, or financial interests or relation-
ships which would cause a reasonable
individual with knowledge of the rel-
evant facts to question the integrity or
impartiality of those who are or will be
acting under a proposed or existing
FDIC contract;

(i) Is an adverse party to the FDIC,
RTC, the former Federal Savings and
Loan Insurance Corporation (FSLIC),
or their successors in a lawsuit; or

(iii) Has ever been suspended, ex-
cluded, or debarred from contracting
with a federal entity or has ever had a
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contract with the FDIC, RTC, FSLIC
or their successors rescinded or termi-
nated prior to the contract’s comple-
tion and which rescission or termi-
nation involved issues of conflicts of
interest or ethical responsibilities; or

(2) Any other facts exist which the
FDIC, in its sole discretion, determines
may, through performance of a pro-
posed or existing FDIC contract, pro-
vide a contractor with an unfair com-
petitive advantage which favors the in-
terests of the contractor or any person
with whom the contractor has or is
likely to have a personal or business
relationship.

(f) Contractor means a person or com-
pany which has submitted an offer to
perform services for the FDIC or has a
contractual arrangement with the
FDIC to perform services. For purposes
of this part, contractor also includes:

(1) A contractor’s affiliated business
entities, key employees, and manage-
ment officials of the contractor;

(2) Any subcontractor performing
services for the FDIC and the manage-
ment officials and key employees of
such subcontractors; and

(3) Any entity or organization seek-
ing to perform services for the FDIC as
a minority or woman-owned business
(MWOB).

(g) Contract(s) means agreement(s)
between FDIC and a contractor, includ-
ing, but not limited to, agreements
identified as ‘“Task Orders’, for a con-
tractor to provide services to FDIC.
Contracts also mean contracts between
a contractor and its subcontractor.

(h) Control means the power to vote,
directly or indirectly, 25 percent or
more of any class of the voting stock of
a company; the ability to direct in any
manner the election of a majority of a
company’s directors or trustees; or the
ability to exercise a controlling influ-
ence over the company’s management
and policies. For purposes of this defi-
nition, a general partner of a limited
partnership is presumed to be in con-
trol of that partnership.

(i) Conviction means a judgment or
conviction of a criminal offense by any
court of competent jurisdiction, wheth-
er entered upon a verdict or plea, and
includes pleas of nolo contendere.
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(J) FDIC means the Federal Deposit
Insurance Corporation acting in its re-
ceivership and corporate capacities,
and FDIC officials or committees act-
ing under delegated authority.

(k) Indictment shall include an infor-
mation or other filing by a competent
authority charging a criminal offense.

() Key employee means an individual
who participates personally and sub-
stantially in the negotiation of, per-
formance of, and/or monitoring for
compliance under a contract with the
FDIC. Such participation is made
through, but is not limited to, decision,
approval, disapproval, recommenda-
tion, or the rendering of advice under
the contract.

(m) Management official means any
shareholder, employee or partner who
controls a company and any individual
who directs the day-to-day operations
of a company. With respect to a part-
nership, all partners are deemed to be
management officials unless the part-
nership is governed by a management
or executive committee with responsi-
bility for the day-to-day operations. In
partnerships with such committees,
management official means only those
partners who are a member of such a
committee.

(n) Material fact means one that is
necessary to determine the outcome of
an issue or case and without which the
case could not be supported.

(o) Offer means a proposal or other
written or oral offer to provide services
to FDIC.

(p) Pattern or practice of defalcation re-
garding obligations means two or more
instances in which a loan or advance
from an insured depository institution:

(1) Is in default for ninety (90) or
more days as to payment of principal,
interest, or a combination thereof, and
there remains a legal obligation to pay
an amount in excess of $50,000; or

(2) Where there has been a failure to
comply with the terms of a loan or ad-
vance to such an extent that the col-
lateral securing the loan or advance
was foreclosed upon, resulting in a loss
in excess of $50,000 to the insured de-
pository institution.

(g) Preponderance of the evidence
means proof by information that, com-
pared with that opposing it, leads to
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the conclusion that the fact at issue is
more probably true than not.

(r) Subcontractor means an entity or
organization that enters into a con-
tract with an FDIC contractor or an-
other subcontractor to perform serv-
ices under a proposed or existing con-
tract with the FDIC.

(s) Substantial loss to federal deposit in-
surance funds means:

(1) A loan or advance from an insured
depository institution, which is cur-
rently owed to the FDIC, RTC, FSLIC
or their successors, or the Bank Insur-
ance Fund (BIF), the Savings Associa-
tion Insurance Fund (SAIF), the FSLIC
Reserve Fund (FRF), or funds that
were maintained by the RTC for the
benefit of insured depositors, that is or
has ever been delinquent for ninety (90)
or more days as to payment of prin-
cipal, interest, or a combination there-
of and on which there remains a legal
obligation to pay an amount in excess
of $50,000;

(2) An obligation to pay an out-
standing, unsatisfied, final judgment in
excess of $50,000 in favor of the FDIC,
RTC, FSLIC, or their successors, or the
BIF, the SAIF, the FRF or the funds
that were maintained by the RTC for
the benefit of insured depositors; or

(3) A loan or advance from an insured
depository institution which is cur-
rently owed to the FDIC, RTC, FSLIC
or their successors, or the BIF, the
SAIF, the FRF or the funds that were
maintained by the RTC for the benefit
of insured depositors, where there has
been a failure to comply with the
terms to such an extent that the col-
lateral securing the loan or advance
was foreclosed upon, resulting in a loss
in excess of $50,000.

§367.3 Appropriate officials.

(a) The Ethics Counselor is the Execu-
tive Secretary of the FDIC. The Ethics
Counselor shall act as the official re-
sponsible for rendering suspension and
exclusion decisions under this part. In
addition to taking suspension and/or
exclusion action under this part, the
Ethics Counselor has authority to ter-
minate exclusion and suspension pro-
ceedings. As used in this part, “Ethics
Counselor” includes any official des-
ignated by the Ethics Counselor to act
on the Ethics Counselor’s behalf.
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