
478 

12 CFR Ch. III (1–1–05 Edition) § 367.14 

(2) Identification of the event(s), cir-
cumstance(s), or condition(s) that indi-
cate that there is adequate evidence to 
believe a cause for suspension exists, 
described in sufficient detail to put the 
contractor on notice of the basis for 
the suspension, recognizing that the 
conduct of ongoing investigations and 
legal proceedings, including criminal 
proceedings, place limitations on the 
evidence that can be released; 

(3) Notification that the suspension 
prohibits the contractor from con-
tracting with the FDIC for a temporary 
period, pending the completion of an 
investigation or other legal pro-
ceedings; and 

(4) Notification of the regulatory pro-
visions governing the suspension pro-
ceeding. 

(c) Service of notices. Notices will be 
sent to the contractor by first class 
mail, postage prepaid. For purposes of 
compliance with this section, notice 
shall be considered to have been re-
ceived by the contractor if the notice is 
properly mailed to the last known ad-
dress of such contractor. Whenever 
practical, a copy of the notice will also 
be transmitted to the contractor by 
facsimile. In the event the notice is not 
sent by facsimile, a copy will be sent 
by an overnight delivery service such 
as Express Mail or a commercial equiv-
alent. 

§ 367.14 Responses. 
(a) The contractor will have 15 days 

from the date of the notice within 
which to respond. 

(b) The response shall be in writing 
and may include: information and ar-
gument in opposition to the proposed 
exclusion and/or suspension, including 
any additional specific information 
pertaining to the possible causes for 
exclusion; and information and argu-
ment in mitigation of the proposed pe-
riod of exclusion. 

(c) The response may request a meet-
ing with an FDIC official identified in 
the notice to permit the contractor to 
discuss issues of fact or law relating to 
the suspension and/or proposed exclu-
sion or to otherwise resolve the pend-
ing matters. 

(1) Any such meetings between a con-
tractor and FDIC shall take such form 
as the FDIC deems appropriate. 

(2) In cases of suspensions, no meet-
ing will be held where a representative 
of the Department of Justice has ad-
vised in writing that the substantial 
interests of the Government would be 
prejudiced by such a meeting and the 
Ethics Counselor determines that a 
suspension is based on the same facts 
as pending or contemplated legal pro-
ceedings referenced by the representa-
tive of the Department of Justice. 

(d) Failure to respond to the notice 
shall be deemed an admission of the ex-
istence of the cause(s) for suspension 
and/or exclusion set forth in the notice 
and an acceptance of the period of ex-
clusion proposed therein. In such cir-
cumstances, the FDIC may proceed to 
a final decision without further pro-
ceedings. 

(e) Where a contractor has received 
more than one notice, the FDIC may 
consolidate the pending proceedings, 
including the scheduling of any meet-
ings, in accordance with this section. 

§ 367.15 Additional proceedings as to 
disputed material facts. 

(a) In actions not based upon a con-
viction or civil judgment, if the Ethics 
Counselor finds that the contractor’s 
submission raises a genuine dispute 
over facts material to the proposed sus-
pension and/or exclusion, the con-
tractor shall be afforded an oppor-
tunity to appear (with counsel, if de-
sired), submit documentary evidence, 
present witnesses, and confront any 
witnesses the FDIC presents. 

(b) The Ethics Counselor may refer 
disputed material facts to another offi-
cial for analysis and recommendation. 

(c) If requested, a transcribed record 
of any additional proceedings shall be 
made available at cost to the con-
tractor. 

§ 367.16 Ethics Counselor decisions. 

(a) Standard of proof: 
(1) An exclusion must be based on a 

finding that the cause(s) for exclusion 
is established by a preponderance of 
the evidence in the administrative 
record of the case; and 

(2) A suspension must be based on a 
finding that the cause(s) for suspension 
is established by adequate evidence in 
the administrative record of the case. 
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(b) The administrative record con-
sists of the portion of any information, 
reports, documents or other evidence 
identified and relied upon in the Notice 
of Possible Cause to Exclude, the No-
tice of Suspension and/or supplemental 
notices, if any, together with any ma-
terial portions of the contractor’s re-
sponse. When additional proceedings 
are necessary to determine disputed 
material facts, the Ethics Counselor 
shall base the decision on the facts as 
found, together with any information 
and argument submitted by the con-
tractor and any other information in 
the administrative record. 

(c) In actions based upon a convic-
tion, judgment, a final enforcement ac-
tion by a federal financial institution 
regulatory agency, or in which all facts 
and circumstances material to the ex-
clusion action have been finally adju-
dicated in another forum, the Ethics 
Counselor may exclude a contractor 
without regard to the procedures set 
out in §§ 367.13 and 367.14. Any such de-
cisions will be subject to the review 
and reconsideration provisions of 
§ 367.20. 

(d) Notice of decisions. Contractors 
shall be given prompt notice of the 
Ethics Counselor’s decision in the man-
ner described in § 367.13(c). If the Ethics 
Counselor suspends a contractor or im-
poses a period of exclusion, the deci-
sion shall: 

(1) Set forth the cause(s) for suspen-
sion and/or exclusion included in the 
notice that were found by a preponder-
ance of the evidence with reference to 
the administrative record support for 
that finding; 

(2) Set forth the effect of the exclu-
sion action and the effective dates of 
that action; 

(3) Refer the contractor to its proce-
dural rights of review and reconsider-
ation under § 367.20; and 

(4) Inform the contractor that a copy 
of the exclusion decision shall be 
placed in the FDIC Public Reading 
Room. 

(e) If the FDIC Ethics Counselor de-
cides that a period of exclusion is not 
warranted, the Notice of Possible 
Cause to Exclude may be withdrawn or 
the proceeding may be otherwise ter-
minated. A decision to terminate an 
exclusion proceeding may include the 

imposition of appropriate conditions on 
the contractor in their future dealings 
with the FDIC. 

§ 367.17 Duration of suspensions and 
exclusions. 

(a) Suspensions. (1) Suspensions shall 
be for a temporary period pending the 
completion of an investigation or other 
legal or exclusion proceedings. 

(2) If legal or administrative pro-
ceedings are not initiated within 12 
months after the date of the suspension 
notice, the suspension shall be termi-
nated unless a representative of the 
Department of Justice requests its ex-
tension in writing. In such cases, the 
suspension may be extended for an ad-
ditional six months. In no event may a 
suspension be imposed for more than 18 
months, unless such proceedings have 
been initiated within that period. 

(3) FDIC shall notify the Department 
of Justice of an impending termination 
of a suspension at least 30 days before 
the 12-month period expires to give the 
Department of Justice an opportunity 
to request an extension. 

(4) The time limitations for suspen-
sion in this section may be waived by 
the affected contractor. 

(b) Exclusions. (1) Exclusions shall be 
for a period commensurate with the se-
riousness of the cause(s) after due con-
sideration of mitigating evidence pre-
sented by the contractor. 

(2) If a suspension precedes an exclu-
sion, the suspension period shall be 
considered in determining the exclu-
sion period. 

(3) Exclusion for causes other than 
the mandatory bars in 12 CFR 366.4(a) 
generally should not exceed three 
years, but where circumstances war-
rant, a longer period of exclusion may 
be imposed. 

(4) The Ethics Counselor may extend 
an existing exclusion for an additional 
period if the Ethics Counselor deter-
mines that an extension is necessary to 
protect the integrity of the FDIC con-
tracting program and the public inter-
est. However, an exclusion may not be 
extended solely on the basis of the 
facts and circumstances upon which 
the initial exclusion action was based. 
The standards and procedures in this 
part shall be applied in any proceeding 
to extend an exclusion. 
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