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State agency their mailing address and the
name of the remote Indian or Native village.

* * * * *

EFFECTIVE DATE NOTE: At 65 FR 83278, Dec.
29, 2000, § 246.7 was amended in paragraph
(f)(2)(iv) by removing the reference to
‘‘§ 246.12(r)(8)’’ and adding a reference to
‘‘§ 246.12(r)(4)’’ in its place, in paragraph
(h)(1)(i), by removing the reference to
‘‘§ 246.12(k)(2)’’ and adding the words ‘‘the
definition of Participant violation in § 246.2’’ in
its place, and by revising paragraph (l)(1), ef-
fective February 27, 2001. For the conven-
ience of the user, the revised text is set forth
as follows:

§ 246.7 Certification of participants.

* * * * *

(l) * * *
(1) The State agency is responsible for the

following:
(i) In conjunction with WIC local agencies,

the prevention and identification of dual par-
ticipation within each local agency and be-
tween local agencies under the State agen-
cy’s jurisdiction, including actions to iden-
tify suspected instances of dual participation
at least semiannually. The State or local
agency must take follow-up action within 120
days of detecting instances of suspected dual
participation;

(ii) In areas where a local agency serves
the same population as an Indian State agen-
cy or a CSFP agency, and in areas where
geographical or other factors make it likely
that participants travel regularly between
contiguous local service areas located across
State agency borders, entering into an agree-
ment with the other agency for the detection
and prevention of dual participation. The
agreement must be made in writing and in-
cluded in the State Plan;

(iii) Immediate termination from partici-
pation in one of the programs or clinics for
participants found in violation due to dual
participation; and

(iv) In cases of dual participation resulting
from intentional misrepresentation, the col-
lection of improperly issued benefits in ac-
cordance with § 246.23(c)(1) and disqualifica-
tion from both programs in accordance with
§ 246.12(u)(2).

§ 246.8 Nondiscrimination.
(a) Civil rights requirements. The State

agency shall comply with the require-
ments of title VI of the Civil Rights
Act of 1964, title IX of the Education
Amendments of 1972, section 504 of the
Rehabilitation Act of 1973, the Age Dis-
crimination Act of 1975, Department of

Agriculture regulations on non-
discrimination (7 CFR parts 15, 15a and
15b), and FNS instructions to ensure
that no person shall, on the grounds of
race, color, national origin, age, sex or
handicap, be excluded from participa-
tion in, be denied benefits of, or be oth-
erwise subjected to discrimination
under the Program. Compliance with
title VI of the Civil Rights Act of 1964,
title IX of the Education Amendments
of 1972, Section 504 of the Rehabilita-
tion Act of 1973, the Age Discrimina-
tion Act of 1975, and regulations and
instructions issued thereunder shall in-
clude, but not be limited to:

(1) Notification to the public of the
nondiscrimination policy and com-
plaint rights of participants and poten-
tially eligible persons;

(2) Review and monitoring activity to
ensure Program compliance with the
nondiscrimination laws and regula-
tions;

(3) Collection and reporting of racial
and ethnic participation data as re-
quired by title VI of the Civil Rights
Act of 1964, which prohibits discrimina-
tion in federally assisted programs on
the basis of race, color, or national ori-
gin; and

(4) Establishment of grievance proce-
dures for handling complaints based on
sex and handicap.

(b) Complaints. Persons seeking to file
discrimination complaints may file
them either with the Secretary of Agri-
culture, or the Director, Office of Equal
Opportunity, USDA, Washington, DC
20250 or with the Office established by
the State agency to handle discrimina-
tion grievances or complaints. All com-
plaints received by State or local agen-
cies which allege discrimination based
on race, color, national origin, or age
shall be referred to the Secretary of
Agriculture or Director, Office of Equal
Opportunity. A State or local agency
may process complaints which allege
discrimination based on sex or handi-
cap if grievance procedures are in
place.

(c) Non-English materials. Where a sig-
nificant number or proportion of the
population eligible to be served needs
service or information in a language
other than English in order effectively
to be informed of or to participate in
the Program, the State agency shall
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take reasonable steps considering the
size and concentration of such popu-
lation, to provide information in appro-
priate languages to such persons. This
requirement applies with regard to re-
quired Program information except
certification forms which are used only
by local agency staff. The State agency
shall also ensure that all rights and re-
sponsibilities listed on the certifi-
cation form are read to these appli-
cants in the appropriate language.

§ 246.9 Fair hearing procedures for
participants.

(a) Availability of hearings. The State
agency shall provide a hearing proce-
dure through which any individual may
appeal a State or local agency action
which results in a claim against the in-
dividual for repayment of the cash
value of improperly issued benefits or
results in the individual’s denial of par-
ticipation or disqualification from the
Program.

(b) Hearing system. The State agency
shall provide for either a hearing at the
State level or a hearing at the local
level which permits the individual to
appeal a local agency decision to the
State agency. The State agency may
adopt local level hearings in some
areas, such as those with large case-
loads, and maintain only State level
hearings in other areas.

(c) Notification of appeal rights. At the
time of a claim against an individual
for improperly issued benefits or at the
time of participation denial or of dis-
qualification from the Program, the
State or local agency shall inform each
individual in writing of the right to a
fair hearing, of the method by which a
hearing may be requested, and that
any positions or arguments on behalf
of the individual may be presented per-
sonally or by a representative such as
a relative, friend, legal counsel or
other spokesperson. Such notification
is not required at the expiration of a
certification period.

(d) Request for hearing. A request for
a hearing is defined as any clear ex-
pression by the individual, the individ-
ual’s parent, caretaker, or other rep-
resentative, that he or she desires an
opportunity to present his or her case
to a higher authority. The State or
local agency shall not limit or inter-

fere with the individual’s freedom to
request a hearing.

(e) Time limit for request. The State or
local agency shall provide individuals a
reasonable period of time to request
fair hearings; provided that, such time
limit is not less than 60 days from the
date the agency mails or gives the ap-
plicant or participant the notice of ad-
verse action.

(f) Denial or dismissal of request. The
State and local agencies shall not deny
or dismiss a request for a hearing un-
less—

(1) The request is not received within
the time limit set by the State agency
in accordance with paragraph (e) of
this section;

(2) The request is withdrawn in writ-
ing by the appellant or a representa-
tive of the appellant;

(3) The appellant or representative
fails, without good cause, to appear at
the scheduled hearing; or

(4) The appellant has been denied par-
ticipation by a previous hearing and
cannot provide evidence that cir-
cumstances relevant to Program eligi-
bility have changed in such a way as to
justify a hearing.

(g) Continuation of benefits. Except for
participants whose certification period
has expired, participants who appeal
the termination of benefits within the
15 days advance adverse notice period
provided by § 246.7(j)(6) shall continue
to receive Program benefits until the
hearing official reaches a decision or
the certification period expires, which-
ever occurs first. Applicants who are
denied benefits at initial certification
or because of the expiration of their
certification may appeal the denial,
but shall not receive benefits while
awaiting the hearing.

(h) Rules of procedure. State and local
agencies shall process each request for
a hearing under uniform rules of proce-
dure and shall makes these rules of
procedure available for public inspec-
tion and copying. At a minimum, such
rules shall include: The time limits for
requesting and conducting a hearing;
all advance notice requirements; the
rules of conduct at the hearing; and the
rights and responsibilities of the appel-
lant. The procedures shall not be un-
duly complex or legalistic.
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