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(6) The State agency shall require
local agencies to establish manage-
ment evaluation systems to review
their operations and those of associ-
ated clinics or contractors.

[50 FR 6121, Feb. 13, 1985, as amended at 59
FR 11508, Mar. 11, 1994]

EFFECTIVE DATE NOTE: At 65 FR 83288, Dec.
29, 2000, § 246.19 was amended by revising its
title and paragraphs (a)(2), (b)(2), (4) and (5),
effective February 27, 2001. For the conven-
ience of the user, the revised text is set forth
as follows:

§ 246.19 Management evaluation and moni-
toring reviews.

(a) * * *
(2) The State agency must submit a correc-

tive action plan, including implementation
timeframes, within 60 days of receipt of an
FNS management evaluation report con-
taining a finding that the State agency did
not comply with program requirements. If
FNS determines through a management
evaluation or other means that during a fis-
cal year the State agency has failed, without
good cause, to demonstrate efficient and ef-
fective administration of its program, or has
failed to comply with its corrective action
plan, or any other requirements contained in
this part or the State Plan, FNS may with-
hold an amount up to 100 percent of the
State agency’s nutrition services and admin-
istration funds for that year.

* * * * *

(b) * * *
(2) Monitoring of local agencies must en-

compass evaluation of management, certifi-
cation, nutrition education, participant serv-
ices, civil rights compliance, accountability,
financial management systems, and food de-
livery systems. If the State agency delegates
the signing of vendor agreements, vendor
training, or vendor monitoring to a local
agency, it must evaluate the local agency’s
effectiveness in carrying out these respon-
sibilities.

* * * * *

(4) The State agency must promptly notify
a local agency of any finding in a monitoring
review that the local agency did not comply
with program requirements. The State agen-
cy must require the local agency to submit a
corrective action plan, including implemen-
tation timeframes, within 60 days of receipt
of a State agency report of a monitoring re-
view containing a finding of program non-
compliance. The State agency must monitor
local agency implementation of corrective
action plans.

(5) As part of the regular monitoring re-
views, FNS may require the State agency to
conduct in-depth reviews of specified areas of
local agency operations, to implement a
standard form or protocol for such reviews,
and to report the results to FNS. No more
than two such areas will be stipulated by
FNS for any fiscal year and the areas will
not be added or changed more often than
once every two fiscal years. These areas will
be announced by FNS at least six months be-
fore the beginning of the fiscal year.

§ 246.20 Audits.

(a) Federal audit responsibilities. (1)
OIG reserves the right to perform au-
dits of State and local agencies and
other organizations involved in the
Program as determined by OIG to be
necessary. In performing such audits,
OIG will rely to the extent feasible on
audit work performed by other Federal
and non-Federal auditors.

(2) The State agency may take excep-
tion to particular audit findings and
recommendations. The State agency
shall submit a response or statement
to FNS as to the action taken or a pro-
posed corrective action plan regarding
the findings. A proposed corrective ac-
tion plan developed and submitted by
the State agency shall include specific
timeframes for its implementation and
for completion of correction of defi-
ciencies and their causes.

(3) FNS will determine whether Pro-
gram deficiencies have been adequately
corrected. If additional corrective ac-
tion is necessary, FNS shall schedule a
follow-up review, allowing a reasonable
time for such corrective action to be
taken.

(b) State audit responsibilities. (1) State
agencies shall comply with the provi-
sions of 7 CFR part 3016 regarding inde-
pendent organization-wide audits of fi-
nancial operations. In conformance
with 7 CFR part 3016, State agencies
shall arrange for independent audits of
financial operations, including compli-
ance with appropriate provisions of
Federal laws and regulations, and shall
ensure that audits are made on an or-
ganization-wide basis rather than on a
program basis. When organization-wide
audits are done the State agency shall
cause procedures to be established
which ensure that FNS programs are
included in the universe of Federal
awards from which a sample is drawn.
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(2) Such organization-wide audits
shall be used to determine whether—

(i) Financial operations are con-
ducted properly;

(ii) Financial statements are pre-
sented fairly;

(iii) State and local agencies are
complying with the laws, regulations
and administrative requirements that
affect the expenditure of Federal funds;

(iv) State and local agencies have es-
tablished internal procedures to meet
the financial management objectives of
federally assisted programs; and

(v) State and local agencies are pro-
viding accurate and reliable informa-
tion to the Federal government. If such
agencies fail to arrange for the re-
quired audits at the appropriate fre-
quency or fail to ensure that an accept-
able audit is performed at the appro-
priate frequency, the respective cog-
nizant audit agencies may arrange for
the performance of the required audits.
If the cognizant audit agencies arrange
for the required audits because of these
circumstances, the State agencies shall
reimburse the respective cognizant
audit agencies for the pro rata cost of
their organization-wide audits.

(3) Each State agency shall make all
State or local agency sponsored audit
reports of Program operations under
its jurisdiction available for the De-
partment’s review upon request. The
cost of these audits shall be considered
a part of nutrition services and admin-
istration costs and may be funded from
the State or local agency nutrition
services and administration funds, as
appropriate. For purposes of deter-
mining the Program’s pro rata share of
indirect costs associated with organiza-
tion-wide audits, the cost of food shall
not be considered in the total dollar
amount of the Program.

§ 246.21 Investigations.
(a) Authority. The Department may

make an investigation of any allega-
tion of noncompliance with this part
and FNS guidelines and instructions.
The investigation may include, where
appropriate, a review of pertinent prac-
tices and policies of any State or local
agency, the circumstances under which
the possible noncompliance with this
part occurred, and other factors rel-
evant to a determination as to whether

the State or local agency has failed to
comply with the requirements of this
part.

(b) Confidentiality. No State or local
agency, participant, or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege under this part be-
cause that person has made a com-
plaint or formal allegation, or has tes-
tified, assisted, or participated in any
manner in an investigation, pro-
ceeding, or hearing under this part.
The identity of every complainant
shall be kept confidential except to the
extent necessary to carry out the pur-
poses of this part, including the con-
ducting of any investigation, hearing,
or judicial proceeding.

Subpart G—Miscellaneous
Provisions

§ 246.22 Administrative appeal of FNS
decisions.

(a) Right to appeal. When FNS asserts
a sanction against a State agency
under the provisions of § 246.19, the
State agency may appeal and must be
afforded a hearing or review by an FNS
Administrative Review Officer. The
right of appeal shall not apply to
claims for repayment assessed by FNS
against the State agency under
§ 246.23(a). A State agency shall have
the option of requesting a hearing to
present its position or a review of per-
tinent documents and records includ-
ing any additional written submission
prepared by the State agency.

(1) FNS will send a written notice by
Certified Mail-Return Receipt Re-
quested to the state agency or other-
wise ensure receipt of such notice by
the agency when asserting a sanction
against a State agency as specified in
§ 246.19(a).

(2) A State agency aggrieved by a
sanction asserted against it may file a
written request with the Director, Ad-
ministrative Review Division, U.S. De-
partment of Agriculture, Food and Nu-
trition Service, 3101 Park Center Drive,
Alexandria, Va. 22302, for a hearing or a
review of the record. Such request shall
be sent by Certified Mail-Return Re-
ceipt Requested and postmarked within
30 days of the date of receipt of the
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