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sharing plan even though there are no 
profits. In order for such a plan to be 
qualified, account balances (accrued 
benefits) generally must correspond to 
assets in the plan. Accordingly, there 
cannot be an unfunded account bal-
ance. However, an account balance will 
not be deemed to be unfunded in the 
case of a restoration if assets for the 
restored benefit are provided by the 
end of the plan year following the plan 
year in which the repayment occurs. 

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42329, Aug. 23, 1977, as 
amended by T.D. 8038, 50 FR 29374, July 19, 
1985; T.D. 8219, 53 FR 31852, Aug. 22, 1988; 53 
FR 48534, Dec. 1, 1988; T.D. 8794, 63 FR 70337, 
Dec. 21, 1998; T.D. 8891, 65 FR 44681, July 19, 
2000]

§ 1.411(a)–8 Changes in vesting sched-
ule. 

(a) Requirement of prior schedule. 
Under section 411(a)(10)(A), for plan 
years for which section 411 applies, a 
plan will be treated as not meeting the 
minimum vesting standards of section 
411(a)(2) if the plan does not satisfy the 
requirements of this paragraph. If the 
vesting schedule of a plan is amended, 
then as of the date such amendment is 
adopted, the plan satisfies the require-
ments of this paragraph if, under the 
plan as amended, in the case of an em-
ployee who is a participant on— 

(1) The date the amendment is adopt-
ed, or 

(2) The date the amendment is effec-
tive, if later. 
The nonforfeitable percentage (deter-
mined as of such date) of such employ-
ee’s right to his employer-derived ac-
crued benefit is not less than his per-
centage computed under the plan with-
out regard to such amendment. 

(b) Election of former schedule—(1) In 
general. Under section 411 (a)(10)(B), for 
plan years for which section 411 ap-
plies, if the vesting schedule of a plan 
is amended, the plan will not be treat-
ed as meeting the minimum vesting 
standards of section 411 (a)(2) unless 
the plan as amended, provides that 
each participant whose nonforfeitable 
percentage of his accrued benefit de-
rived from employer contributions is 
determined under such schedule, and 
who has completed at least 5 years of 
service with the employer, may elect, 

during the election period, to have the 
nonforfeitable percentage of his ac-
crued benefit derived from employer 
contributions determined without re-
gard to such amendment. Notwith-
standing the preceding sentence, no 
election need be provided for any par-
ticipant whose nonforfeitable percent-
age under the plan, as amended, at any 
time cannot be less than such percent-
age determined without regard to such 
amendment. 

(2) Election period. For purposes of 
subparagraph (1) of this paragraph, the 
election period under the plan must 
begin no later than the date the plan 
amendment is adopted and end no ear-
lier than the latest of the following 
dates: 

(i) The date which is 60 days after the 
day the plan amendment is adopted, 

(ii) The date which is 60 days after 
the day the plan amendment becomes 
effective, or 

(iii) The date which is 60 days after 
the day the participant is issued writ-
ten notice of the plan amendment by 
the employer or plan administrator. 

(3) Service requirement. For purposes 
of subparagraph (1) of this paragraph, a 
participant shall be considered to have 
completed 5 years of service if such 
participant has completed 5 years of 
service, whether or not consecutive, 
without regard to the exceptions of 
section 411(a)(4) prior to the expiration 
of the election period described in sub-
paragraph (2) of this paragraph. For 
the meaning of the term ‘‘year of serv-
ice’’, see regulations prescribed by the 
Secretary of Labor under 29 CFR Part 
2530, relating to minimum standards 
for employee pension benefit plans. 

(4) Election only by participant. The 
election described in subparagraph (1) 
of this paragraph is available only to 
an individual who is a participant in 
the plan at the time such election is 
made. 

(5) Election may be irrevocable. A plan, 
as amended, shall not fail to meet the 
minimum vesting standards of section 
411(a)(2) by reason of section 
411(a)(10)(B) merely because such plan 
provides that the election described in 
subparagraph (1) of this paragraph is 
irrevocable. 

(6) Relationship with section 411(a)(2). 
The election described in subparagraph 
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(1) of this paragraph is available for a 
vesting schedule which does not satisfy 
the requirements of section 411(a)(2) 
only if under such schedule all partici-
pants have a 50 percent nonforfeitable 
right after 10 years of service, and a 100 
percent nonforfeitable right after 15 
years of service, in their employer-de-
rived accrued benefit. If the vesting 
schedule provides less vesting than the 
percentages required by the preceding 
sentence, the plan can be amended to 
provide for such vesting. 

(c) Special rules—(1) Amendment of 
vesting schedule. For purposes of this 
section, an amendment of a vesting 
schedule is each plan amendment 
which directly or indirectly affects the 
computation of the nonforfeitable per-
centage of employees’ rights to em-
ployer-derived accrued benefits. Con-
sequently, such an amendment, for ex-
ample, includes each change in the 
plan which affects either the plan’s 
computation of years of service or of 
vesting percentages for years of serv-
ice. 

(2) Aggregation of amendments. All 
plan amendments which are: (i) amend-
ments of a vesting schedule within the 
meaning of subparagraph (1) of this 
paragraph and (ii) adopted and effec-
tive at the same time, shall be deemed 
to be a single amendment for purposes 
of applying the rules in paragraphs (a) 
and (b) of this section. 

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42333, Aug. 23, 1977]

§ 1.411(a)–8T Changes in vesting 
schedule (temporary). 

(a) [Reserved] 
(b) Election of former schedule—(1) In 

general. Under section 411(a)(10)(B), for 
plan years for which section 411 ap-
plies, if the vesting schedule of a plan 
is amended, the plan will not be treat-
ed as meeting the minimum vesting 
standards of section 411(a)(2) unless the 
plan as amended provides that each 
participant whose nonforfeitable per-
centage of his accrued benefit derived 
from employer contributions is deter-
mined under such schedule, and who 
has completed at least 3 years of serv-
ice with the employer, may elect, dur-
ing the election period, to have the 
nonforfeitable percentage of his ac-

crued benefit derived from employer 
contributions determined without re-
gard to such amendment. Notwith-
standing the preceding sentence, no 
election need be provided for any par-
ticipant whose nonforfeitable percent-
age under the plan, as amended, at any 
time cannot be less than such percent-
age determined without regard to such 
amendment. For employees not de-
scribed in § 1.411(a)–3T(e)(1), this sec-
tion shall be applied by substituting ‘‘5 
years of service’’ for ‘‘3 years of serv-
ice’’ where such language appears. 

(2) Election period. For purposes of 
subparagraph (1) of this paragraph, the 
election period under the plan must 
begin no later than the date the plan 
amendment is adopted and end no ear-
lier than the latest of the following 
dates: 

(i) The date which is 60 days after the 
day the plan amendment is adopted, 

(ii) The date which is 60 days after 
the day the plan amendment becomes 
effective, or 

(iii) The date which is 60 days after 
the day the participant is issued writ-
ten notice of the plan amendment by 
the employer or plan administrator. 

(3) Service requirement. For purposes 
of subparagraph (1) of this paragraph, a 
participant shall be considered to have 
completed 3 years of service if such 
participant has completed 3 years of 
service, whether or not consecutive, 
without regard to the exceptions of 
section 411(a)(4) prior to the expiration 
of the election period described in sub-
paragraph (2) of this paragraph. For 
the meaning of the term ‘‘year of serv-
ice’’, see regulations prescribed by the 
Secretary of Labor under 29 CFR Part 
2530, relating to minimum standards 
for employee pension benefit plans. 

[T.D. 8170, 53 FR 241, Jan. 6, 1988]

§ 1.411(a)–9 Amendment of break in 
service rules; transitional period. 

(a) In general. Under section 1017(f)(2) 
of the Employee Retirement Income 
Security Act of 1974, a plan is not a 
qualified plan (and a trust forming a 
part of such plan is not a qualified 
trust) if the rules of the plan relating 
to breaks in service are amended, and— 

(1) Such amendment is effective after 
January 1, 1974, and before the effective 
date of section 411, and 
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