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(c) Application of standards to certain 
plans—(1) General rule. Except as pro-
vided in subparagraph (2) of this para-
graph, section 411 does not apply to— 

(i) A governmental plan (within the 
meaning of section 414(d) and the regu-
lations thereunder), 

(ii) A church plan (within the mean-
ing of section 414(e) and the regulations 
thereunder) which has not made the 
election provided by section 410(d) and 
the regulations thereunder, 

(iii) A plan which has not provided 
for employer contributions at any time 
after September 2, 1974, and 

(iv) A plan established and main-
tained by a society, order, or associa-
tion described in section 501(c) (8) or 
(9), if no part of the contributions to or 
under such plan are made by employers 
of participants in such plan. 

(2) Vesting requirements. A plan de-
scribed in subparagraph (1) of this 
paragraph shall, for purposes of section 
401(a), be treated as meeting the re-
quirements of section 411 if such plan 
meets the vesting requirements result-
ing from the application of section 
401(a)(4) and section 401(a)(7) as in ef-
fect on September 1, 1974. 

(d) Supersession. Sections 11.411(a)–1 
through 11.411(d)–3, inclusive, of the 
Temporary Income Tax Regulations 
under the Employee Retirement In-
come Security Act of 1974 are super-
seded by this section and §§ 1.411(a)–2 
through 1.411(d)–3. 

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42324, Aug. 23, 1977]

§ 1.411(a)–2 Effective dates. 
(a) Plan not in existence on January 1, 

1974. Under section 1017(a) of the Em-
ployee Retirement Income Security 
Act of 1974, in the case of a plan which 
was not in existence on January 1, 1974, 
section 411 and the regulations there-
under apply for plan years beginning 
after September 2, 1974. See paragraph 
(c) of this section for time plan is con-
sidered in existence. 

(b) Plans in existence on January 1, 
1974. Under section 1017(b) of the Em-
ployee Retirement Income Security 
Act of 1974, in the case of a plan which 
was in existence on January 1, 1974, 
section 411 and the regulations there-
under apply for plan years beginning 

after December 31, 1975. See paragraph 
(c) of this section for time plan is con-
sidered to be in existence. 

(c) Time of plan existence—(1) General 
rule. For purposes of this section, a 
plan is considered to be in existence on 
a particular day if— 

(i) The plan on or before that day was 
reduced to writing and adopted by the 
employer (including, in the case of a 
corporate employer, formal approval 
by the employer’s board of directors 
and, if required, shareholders), even 
though no amounts had been contrib-
uted under the plan as of such day, and 

(ii) The plan was not terminated on 
or before that day. 
For example, if a plan was adopted on 
January 2, 1974, effective as of January 
1, 1974, the plan is not considered to 
have been in existence on January 1, 
1974, because it was not both adopted 
and in writing on January 1, 1974. 

(2) Collectively-bargained plan. Not-
withstanding paragraph (c) (1) of this 
section, a plan described in section 413 
(a), relating to a plan maintained pur-
suant to a collective-bargaining agree-
ment, is considered to be in existence 
on a particular day if— 

(i) On or before that day there is a le-
gally enforceable agreement to estab-
lish such a plan signed by the em-
ployer, and 

(ii) The employer contributions to be 
made to the plan are set forth in the 
agreement. 

(3) Special rule. If a plan is considered 
to be in existence under subparagraph 
(1) of this paragraph, any other plan 
with which such existing plan is 
merged or consolidated shall also be 
considered to be in existence on such 
date. 

(d) Existing plans under collective–bar-
gaining agreements. For a special effec-
tive date rule for certain plans main-
tained pursuant to a collective bar-
gaining agreement, see section 
1017(c)(1) of the Employee Retirement 
Income Security Act of 1974 (88 Stat. 
932). 

(e) Certain existing plans may elect new 
provisions. The plan administrator may 
elect to have the provisions of the Code 
relating to participation, vesting, fund-
ing, and form of benefit apply to a se-
lected plan year. See § 1.410(a)–2(d) for 
rules relating to such an election. 
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(f) Application of rules. The require-
ments of section 411 do not apply to 
employees who separate from service 
with the employer prior to the first 
plan year to which such requirements 
apply and who never return to service 
with the employer in a plan year to 
which section 411 applies. 

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42325, Aug. 23, 1977]

§ 1.411(a)–3 Vesting in employer-de-
rived benefits. 

(a) In general—(1) Alternative require-
ments. A plan is not a qualified plan 
(and a trust forming a part of such plan 
is not a qualified trust) unless the plan 
satisfies the requirements of section 
411(a)(2) and this section. A plan satis-
fies the requirements of this section if 
is satisfies the requirements of para-
graph (b), (c), or (d) of this section. 

(2) Composite arrangements. A plan 
will not be considered to satisfy the re-
quirements of paragraph (b), (c), or (d) 
of this section unless it satisfies all re-
quirements of a particular one of such 
paragraphs with respect to all of an 
employee’s years of service. A plan 
which, for example, satisfies the re-
quirements of paragraph (b) (but not 
(c) or (d)) for an employee’s first 9 
years of service and satisfies the re-
quirements of paragraph (c) (but not 
(b)) for all of his remaining years of 
service, does not satisfy the require-
ments of this section. A plan is not pre-
cluded from satisfying the requirement 
of one such paragraph with respect to 
one group of employees and another 
such paragraph with respect to another 
group provided that the groups are not 
so structured as to evade the require-
ments of this paragraph. For example, 
if plan A provides that employees who 
commence participation before age 30 
are subject to the ‘‘rule of 45’’ vesting 
schedule and employees who commence 
participation after age 30 are subject to 
the full vesting after 10 years schedule, 
plan A would be so structured as to 
evade the requirements of this para-
graph. 

(3) Plan amendments. A plan which 
satisfies the requirements of a par-
ticular one of such paragraphs for each 
of an employee’s years of service and 
which is amended so that, as amended, 

it satisfies the requirements of another 
such paragraph for all such years of 
service, satisfies the requirements of 
this section even though, as amended, 
it does not satisfy the requirements of 
the paragraph which were satisfied 
prior to the amendment. See § 1.411(a)–
8 for rules relating to employee elec-
tion where the vesting schedule is 
amended. 

(b) 10-year vesting. A plan satisfies the 
requirements of section 411(a)(2) (A) 
and this paragraph if an employee who 
has completed 10 years of service has a 
nonforfeitable right to 100 percent of 
his accrued benefit derived from em-
ployer contributions. 

(c) 5- to 15-year vesting. A plan satis-
fies the requirements of section 
411(a)(2) (B) and this paragraph if an 
employee who has completed at least 5 
years of service has a nonforfeitable 
right to a percentage of his accrued 
benefit derived from employer con-
tribution which percentage is not less 
than the nonforfeitable percentage de-
termined under the following table:

Completed years of service 
Nonforfeit-
able per-
centage 

5 ......................................................................... 25
6 ......................................................................... 30
7 ......................................................................... 35
8 ......................................................................... 40
9 ......................................................................... 45
10 ....................................................................... 50
11 ....................................................................... 60
12 ....................................................................... 70
13 ....................................................................... 80
14 ....................................................................... 90
15 or more ......................................................... 100

(d) Rule of 45. A plan satisfies the re-
quirements of section 411(a)(2)(C) and 
this paragraph if an employee is enti-
tled to the greater of the two percent-
ages determined under paragraph (d) (1) 
or (2) of this section. 

(1) Age and service test. An employee 
who is not separated from the service, 
who has completed at least 5 years of 
service, and with respect to whom the 
sum of his age and years of service 
equals of exceeds 45, has a nonforfeit- 
able right to a percentage of his ac-
crued benefit derived from employer 
contributions which is not less than 
the nonforfeitable percentage cor-
responding to his number of completed 
years of service to to the sum of his 
age and completed years of service 
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