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(c) Breaks in service.
(1) [Reserved] 
(2) Employees under 2-year 100 percent 

vesting schedule—(i) General rule. In the 
case of an employee who incurs a 1-
year break in service under a plan 
which provides that after not more 
than 2 years of service each partici-
pant’s right to his accrued benefit 
under the plan is completely non-
forfeitable (within the meaning of sec-
tion 411 and the regulations there-
under) at the time such benefit ac-
crues, the employee’s service before 
the break in service is not required to 
be taken into account after the break 
in service in determining the employ-
ee’s years of service under section 
410(a)(1) and § 1.410(a)–3 if such em-
ployee has not satisfied such service re-
quirement. 

(ii) Example. The rules of this sub-
paragraph are illustrated by the fol-
lowing example:

Example. A qualified plan computing serv-
ice by the actual counting of hours provides 
full and immediate vesting. The plan can not 
require as a condition of participation that 
an employee complete 2 consecutive years of 
service with the employer because the re-
quirement as to consecutive years is not per-
mitted under section 410(a)(5). However, such 
a plan can require 2 years without a break in 
service, i.e., 2 years with no intervening 
years in which the employee fails to com-
plete more than 500 hours of service. Under a 
plan containing such a participation require-
ment, the following example illustrates 
when employees would become eligible to 
participate.

Year 

Hours of service completed 

Employee 
A 

Employee 
B 

Employee 
C 

1 ............................... 1,000 1,000 1,000
2 ............................... 1,000 700 500
3 ............................... 1,000 1,000 1,000
4 ............................... 1,000 1,000 700
5 ............................... 1,000 1,000 1,000

NOTE: Employee A will have satisfied the 
plan’s service requirement at the end of year 
2, Employee B at the end of year 3, and Em-
ployee C at the end of year 5.

(3) One-year break in service—
(i) [Reserved] 
(ii) Examples. The rules provided by 

this subparagraph are illustrated by 
the following examples:

Example (1). Employee A completes a year 
of service under a plan computing service by 

the actual counting of hours for the 12-
month period ending December 31, 1989, and 
incurs a 1-year break in service for the 12-
month period ending December 31, 1990. The 
plan does not contain the provisions per-
mitted by section 410(a)(5)(B) (relating to 2-
year 100 percent vesting) and section 
410(a)(5)(D) (relating to nonvested partici-
pants). Thereafter, he does not complete a 
year of service. As of January 1, 1991, in com-
puting his period of service under the plan 
his service prior to December 31, 1990, is not 
required to be taken into account for pur-
poses of section 410(a)(1) and § 1.410(a)–3.

[T.D. 8170, 53 FR 239, Jan. 6, 1988]

§ 1.410(a)–9 Maternity and paternity 
absence. 

(a) Elapsed time—(1) Rule. For pur-
poses of applying the rules of § 1.410(a)–
7 (relating to the elapsed time method 
of crediting service) to absences de-
scribed in sections 410(a)(5)(E) and 
411(a)(6)(E) (relating to maternity or 
paternity absence), the severance from 
service date of an employee who is ab-
sent from service beyond the first anni-
versary of the first day of absence by 
reason of a maternity or paternity ab-
sence described in section 410(a)(5)(E)(i) 
or 411(a)(6)(E)(i) is the second anniver-
sary of the first day of such absence. 
The period between the first and sec-
ond anniversaries of the first day of ab-
sence from work is neither a period of 
service nor a period of severance. This 
rule applies to maternity and paternity 
absences beginning on or after the first 
day of the first plan year in which the 
plan is required to credit service under 
sections 410(a)(5)(E) and 411(a)(6)(E).

(2) Example. The rules of this section 
are illustrated by the following exam-
ple:

Assume an individual works until June 30, 
1986; is first absent from employment on 
July 1, 1986, on account of maternity or pa-
ternity absence; and on July 1, 1989, performs 
an hour of service. The period of service 
must include the period from employment 
commencement date until June 30, 1987 (one 
year after the date of separation for any rea-
son other than a quit, discharge, retirement, 
or death). The period from July 1, 1987, to 
June 30, 1988, is neither a period of service 
nor a period of severance. The period of sev-
erance would be from July 1, 1988, to June 30, 
1989.

(b) Other methods. This paragraph 
provides a safe harbor for plans that 
compute years of service under the 
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hours of service methods or permitted 
equivalencies. Such a plan will be 
treated as satisfying the requirements 
of sections 410(a)(5)(E) and 411(a)(6)(E) 
if the plan increases the minimum pe-
riod of consecutive 1-year breaks re-
quired to disregard any service (or de-
prive any employee of any right) by 
one. Thus, a plan will satisfy sections 
410(a)(5)(E) and 411(a)(6)(E) without 
having to compute service for mater-
nity or paternity and sections 
410(a)(5)(D) and 411 (a)(4)(D) and 
(a)(6)(C), by increasing the period of 
consecutive breaks–in–service from 5 to 
6. 

[T.D. 8219, 53 FR 31852, Aug. 22, 1988; 53 FR 
48534, Dec. 1, 1988]

§ 1.410(a)–9T Elapsed time (tem-
porary). 

(a)–(b) [Reserved] 
(c) Eligibility to participate.
(1) [Reserved] 
(2) Determination of one-year period of 

service.
(i) [Reserved] 
(ii) For purposes of section 

410(a)(1)(B)(i), a ‘‘2-year period of serv-
ice’’ shall be deemed to be ‘‘2 years of 
service.’’

(d) Vesting—(1) General rule.
(i)–(iii) [Reserved] 
(iv) For purposes of determining an 

employee’s nonforfeitable percentage 
of accrued benefits derived from em-
ployer contributions, a plan, after cal-
culating an employee’s period of serv-
ice in the manner prescribed in this 
paragraph, may disregard any remain-
ing less than whole year, 12-month or 
365-day period of service. Thus, for ex-
ample, if a plan provides for the statu-
tory three to seven year graded vest-
ing, an employee with a period (or peri-
ods) of service which yields 3 whole 
year periods of service and an addi-
tional 321-day period of service is twen-
ty percent vested in his or her em-
ployer-derived accrued benefits (based 
solely on the 3 whole year periods of 
service). 

[T.D. 8170, 53 FR 239, Jan. 6, 1988]
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