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(g) Nonexempt trust. If the plan of the 
domestic parent corporation is a quali-
fied plan described under section 401(a), 
the fact that a trust which forms a part 
of such plan is not exempt from tax 
under section 501(a) shall not affect the 
treatment of an employee of a domes-
tic subsidiary as an employee of a do-
mestic parent corporation under sec-
tion 407(a) and paragraph (a)(1) of this 
section. 

(Sec. 411 Internal Revenue Code of 1954 (88 
Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42323, Aug. 23, 1977]

§ 1.408–1 General rules. 
(a) In general. Section 408 prescribes 

rules relating to individual retirement 
accounts and individual retirement an-
nuities. In addition to the rules set 
forth in §§ 1.408–2 and 1.408–3, relating 
respectively to individual retirement 
accounts and individual retirement an-
nuities, the rules set forth in this sec-
tion shall also apply. 

(b) Exemption from tax. The individual 
retirement account or individual re-
tirement annuity is exempt from all 
taxes under subtitle A of the Code 
other than the taxes imposed under 
section 511, relating to tax on unre-
lated business income of charitable, 
etc., organizations. 

(c) Sanctions—(1) Excess contributions. 
If an individual retirement account or 
individual retirement annuity accepts 
and retains excess contributions, the 
individual on whose behalf the account 
is established or who is the owner of 
the annuity will be subject to the ex-
cise tax imposed by section 4973. 

(2) Prohibited transactions by owner or 
beneficiary of individual retirement ac-
count—(i) Under section 408(e)(2), if, 
during any taxable year of the indi-
vidual for whose benefit any individual 
retirement account is established, that 
individual or the individual’s bene-
ficiary engages in any transaction pro-
hibited by section 4975 with respect to 
such account, such account ceases to 
be an individual retirement account as 
of the first day of such taxable year. In 
any case in which any individual re-
tirement account ceases to be an indi-
vidual retirement account by reason of 
the preceding sentence as of the first 
day of any taxable year, section 

408(d)(1) applies as if there were a dis-
tribution on such first day in an 
amount equal to the fair market value 
(on such first day) of all assets in the 
account (on such first day). The pre-
ceding sentence applies even though 
part of the fair market value of the in-
dividual retirement account as of the 
first day of the taxable year is attrib-
utable to excess contributions which 
may be returned tax-free under section 
408(d)(4) or 408(d)(5). 

(ii) If the trust with which the indi-
vidual engages in any transaction de-
scribed in subdivision (i) of this sub-
paragraph is established by an em-
ployer or employee association under 
section 408(c), only the employee who 
engages in the prohibited transaction 
is subject to disqualification of his sep-
arate account. 

(3) Prohibited transaction by person 
other than owner or beneficiary of ac-
count. If any person other than the in-
dividual on whose behalf an individual 
retirement account is established or 
the individual’s beneficiary engages in 
any transaction prohibited by section 
4975 with respect to such account, such 
person shall be subject to the taxes im-
posed by section 4975. 

(4) Pledging account as security. Under 
section 408(e)(4), if, during any taxable 
year of the individual for whose benefit 
an individual retirement account is es-
tablished, that individual uses the ac-
count or any portion thereof as secu-
rity for a loan, the portion so used is 
treated as distributed to that indi-
vidual. 

(5) Borrowing on annuity contract. 
Under section 408(e)(3), if during any 
taxable year the owner of an individual 
retirement annuity borrows any money 
under or by use of such contract, the 
contract ceases to be an individual re-
tirement annuity as of the first day of 
such taxable year. See § 1.408–3(c). 

(6) Premature distributions. If a dis-
tribution (whether a deemed distribu-
tion or an actual distribution) is made 
from an individual retirement account, 
or individual retirement annuity, to 
the individual for whose benefit the ac-
count was established, or who is the 
owner of the annuity, before the indi-
vidual attains age 591⁄2 (unless the indi-
vidual has become disabled within the 
meaning of section 72(m)(7)), the tax 
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under Chapter 1 of the Code for the tax-
able year in which such distribution is 
received is increased under section 
408(f)(1) or (f)(2). The increase equals 10 
percent of the amount of the distribu-
tion which is includible in gross in-
come for the taxable year. Except in 
the case of the credits allowable under 
section 31, 39, or 42, no credit can be 
used to offset the increased tax de-
scribed in this subparagraph. See, how-
ever, § 1.408–4(c)(3). 

(d) Limitation on contributions and 
benefits. An individual retirement ac-
count or individual retirement annuity 
is subject to the limitation on con-
tributions and benefits imposed by sec-
tion 415 for years beginning after De-
cember 31, 1975. 

(e) Community property laws. Section 
408 shall be applied without regard to 
any community property laws. 

[T.D. 7714, 45 FR 52790, Aug. 8, 1980]

§ 1.408–2 Individual retirement ac-
counts. 

(a) In general. An individual retire-
ment account must be a trust or a cus-
todial account (see paragraph (d) of 
this section). It must satisfy the re-
quirements of paragraph (b) of this sec-
tion in order to qualify as an individual 
retirement account. It may be estab-
lished and maintained by an individual, 
by an employer for the benefit of his 
employees (see paragraph (c) of this 
section), or by an employee association 
for the benefit of its members (see 
paragraph (c) of this section). 

(b) Requirements. An individual retire-
ment account must be a trust created 
or organized in the United States (as 
defined in section 7701(a)(9)) for the ex-
clusive benefit of an individual or his 
beneficiaries. Such trust must be main-
tained at all times as a domestic trust 
in the United States. The instrument 
creating the trust must be in writing 
and the following requirements must 
be satisfied. 

(1) Amount of acceptable contributions. 
Except in the case of a contribution to 
a simplified employee pension de-
scribed in section 408(k) and a rollover 
contribution described in section 
408(d)(3), 402(a)(5), 402(a)(7), 403(a)(4), 
403(b)(8) or 409(b)(3)(C), the trust in-
strument must provide that contribu-
tions may not be accepted by the trust-

ee for the taxable year in excess of 
$1,500 on behalf of any individual for 
whom the trust is maintained. An indi-
vidual retirement account maintained 
as a simplified employee pension may 
provide for the receipt of up to $7,500 
for a calendar year. 

(2) Trustee. (i) The trustee must be a 
bank (as defined in section 408(n) and 
the regulations thereunder) or another 
person who demonstrates, in the man-
ner described in paragraph (e) of this 
section, to the satisfaction of the Com-
missioner, that the manner in which 
the trust will be administered will be 
consistent with the requirements of 
section 408 and this section. 

(ii) Section 11.408(a)(2)–1 of the Tem-
porary Income Tax Regulations under 
the Employee Retirement Income Se-
curity Act of 1974 is superseded by this 
subparagraph (2). 

(3) Life insurance contracts. No part of 
the trust funds may be invested in life 
insurance contracts. An individual re-
tirement account may invest in annu-
ity contracts which provide, in the case 
of death prior to the time distributions 
commence, for a payment equal to the 
sum of the premiums paid or, if great-
er, the cash value of the contract. 

(4) Nonforfeitability. The interest of 
any individual on whose behalf the 
trust is maintained in the balance of 
his account must be nonforfeitable. 

(5) Prohibition against commingling. (i) 
The assets of the trust must not be 
commingled with other property ex-
cept in a common trust fund or com-
mon investment fund. 

(ii) For purposes of this subpara-
graph, the term ‘‘common investment 
fund’’ means a group trust created for 
the purpose of providing a satisfactory 
diversification or investments or a re-
duction of administrative expenses for 
the individual participating trusts, and 
which group trust satisfies the require-
ments of section 408(c) (except that it 
need not be established by an employer 
or an association of employees) and the 
requirements of section 401(a) in the 
case of a group trust in which one of 
the individual participating trusts is 
an employees’ trust described in sec-
tion 401(a) which is exempt from tax 
under section 501(a). 
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