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Example 5. (a) Plan O is a noncontributory 
defined benefit excess plan. Plan O provides 
an employee whose social security retire-
ment age is 65 with the greater of the bene-
fits determined under two formulas. The 
first formula provides a benefit of 1 percent 
of average annual compensation up to cov-
ered compensation, plus 1.75 percent of aver-
age annual compensation above covered 
compensation, for each year of service up to 
35. The second formula provides a benefit of 
1 percent of average annual compensation up 
to covered compensation, plus 1.6 percent of 
average annual compensation above covered 
compensation, for each year of service up to 
40. 

(b) Under paragraph (b)(4) of this section, 
an employee’s annual defined benefit excess 
plan fraction for each of the 35 years under 
the first formula is 0.75/0.75 or one, and an 
employee’s annual defined benefit excess 
plan fraction for each of the 40 years under 
the second formula is 0.6/0.75 or 0.8. Under 
paragraph (b)(8)(ii) of this section, an em-
ployee’s annual defined benefit excess plan 
fraction (and total annual disparity fraction 
because the employee benefits only under 
Plan O) for the plan year is the larger frac-
tion under the two formulas or one. There-
fore, after 35 years, the employee has a cu-
mulative disparity fraction of 35. The dis-
parity provided under the second formula for 
years of service after 35 thus exceeds the cu-
mulative permitted disparity limit unless 
the plan qualifies for the special rule in para-
graph (c)(4)(i) of this section. 

(c) Assume the condition in paragraph 
(c)(4)(i)(C) of this section is satisfied because 
no employee has benefited under another 
plan taken into account under paragraph 
(a)(3) of this section. In addition, the largest 
cumulative disparity fraction possible under 
the first formula is 35 times one or 35, and 
the largest cumulative disparity fraction 
possible under the second formula is 40 times 
0.8 or 32. Thus, the requirement of paragraph 
(c)(4)(i)(B) of this section is also satisfied be-
cause each formula would satisfy the cumu-
lative permitted disparity limit if it were 
the only formula under the plan. Under para-
graph (c)(4)(i) of this section, the plan is 
deemed to satisfy the cumulative permitted 
disparity limit with respect to an employee 
whose social security retirement age is 65.

(d) Additional rules. The Commis-
sioner may prescribe additional rules 
under this section as the Commissioner 
considers appropriate. Additional rules 
may include (without being limited to) 
rules for computing the fractions de-
scribed in this section with respect to 
terminated plans, rules for applying 
the overall permitted disparity limits 
to employees who benefit under plans 
maintained by railroad employers, and 

rules for determining which plans do 
not satisfy section 401(l) if the overall 
permitted disparity limits are exceed-
ed. 

[T.D. 8359, 56 FR 47634, Sept. 19, 1991; 57 FR 
10819, 10952, Mar. 31, 1992, as amended by T.D. 
8486, 58 FR 46833, Sept. 3, 1993]

§ 1.401(l)–6 Effective dates and transi-
tion rules. 

(a) Statutory effective date—(1) In gen-
eral. Except as otherwise provided in 
paragraph (a)(2) of this section, section 
401(a)(5)(C) is effective for plan years 
beginning on or after January 1, 1989, 
and section 401(l) is effective with re-
spect to plan years, and benefits attrib-
utable to plan years, beginning on or 
after January 1, 1989. The preceding 
sentence is applicable to a plan with-
out regard to whether the plan was in 
existence as of a particular date. 

(2) Collectively bargained plans. (i) In 
the case of a plan maintained pursuant 
to 1 or more collective bargaining 
agreements between employee rep-
resentatives and 1 or more employers 
ratified before March 1, 1986, sections 
401(a)(5) and 401(l) are applicable for 
plan years beginning on or after the 
later of— 

(A) January 1, 1989; or 
(B) The date on which the last of 

such collective bargaining agreements 
terminates (determined without regard 
to any extension of any such agree-
ment occurring on or after March 1, 
1986). However, notwithstanding the 
preceding sentence, sections 401(a)(5) 
and 401(l) apply to plans described in 
this paragraph (a)(2) no later than the 
first plan year beginning after January 
1, 1991. 

(ii) For purposes of paragraph 
(a)(2)(i)(B) of this section, a change 
made after October 22, 1986, in the 
terms or conditions of a collectively 
bargained plan, pursuant to a collec-
tive bargaining agreement ratified be-
fore March 1, 1986, is not treated as a 
change in the terms and conditions of 
the plan. 

(iii) In the case of a collectively bar-
gained plan described in paragraph 
(a)(2)(i) of this section, if the date in 
paragraph (a)(2)(i)(B) of this section 
precedes November 15, 1988, then the 
date in this paragraph (a)(2) is replaced 
with the date on which the last of any 
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collective bargaining agreements in ef-
fect on November 15, 1988, terminates, 
provided that the plan complies during 
this period with a reasonable good 
faith interpretation of section 401(l). 

(iv) Whether a plan is maintained 
pursuant to a collective bargaining 
agreement is determined under the 
principles applied under section 1017(c) 
of the Employee Retirement Income 
Security Act of 1974. See H.R. Rep. No. 
1280, 93d Cong., 2d Sess. 266 (1974). In ad-
dition, a plan is not treated as main-
tained under a collective bargaining 
agreement unless the employee rep-
resentatives satisfy section 7701(a)(46) 
of the Internal Revenue Code after 
March 31, 1984. See § 301.7701–17T of this 
chapter for other requirements for a 
plan to be considered to be collectively 
bargained. 

(b) Regulatory effective date—(1) In 
general. Except as otherwise provided 
in paragraph (b)(2) of this section, 
§§ 1.401(l)–1 through 1.401(l)–6 apply to 
plan years beginning on or after Janu-
ary 1, 1994. 

(2) Plans of tax-exempt organizations. 
In the case of plans maintained by an 
organization exempt from income tax-
ation under section 501(a), including 
plans subject to section 403(b)(12)(A)(i) 
(nonelective plans), §§ 1.401(l)–1 through 
1.401(l)–6 apply to plan years beginning 
on or after January 1, 1996. 

(3) Defined contribution plans. A de-
fined contribution plan satisfies sec-
tion 401(l) with respect to a plan year 
beginning on or after the effective date 
of these regulations, as set forth in 
paragraphs (b)(1) and (b)(2) of this sec-
tion, if it satisfies the applicable re-
quirements of §§ 1.401(l)–1 through 
1.401(l)–5 for the plan year. 

(4) Defined benefit plans. A defined 
benefit excess plan or offset plan satis-
fies section 401(l) with respect to all 
plan years, and benefits attributable to 
all plan years, beginning on or after 
the effective date of these regulations, 
as set forth in paragraphs (b)(1) and 
(b)(2) of this section, by satisfying the 
applicable requirements of §§ 1.401(l)–1 
through 1.401(l)–5 and the requirements 
of § 1.401(a)(4)–13(c) (and § 1.401(a)(4)–
13(d), if applicable), using a fresh-start 
date that is on or after December 31, 
1988, and before the effective date of 
these regulations. A defined benefit ex-

cess plan or offset plan that does not 
satisfy section 401(l) with respect to all 
plan years beginning on or after the ef-
fective date of these regulations may, 
under the rules of § 1.401(a)(4)–13(c) (and 
§ 1.401(a)(4)–13(d), if applicable), satisfy 
section 401(l) for plan years beginning 
after a fresh-start date by satisfying 
the applicable requirements of 
§§ 1.401(l)–1 through 1.401(l)–5 after the 
fresh-start date. 

(c) Compliance during transition period. 
For plan years beginning on or after 
January 1, 1989, and before the effective 
date of these regulations, as set forth 
in paragraph (b) of this section, a plan 
must be operated in accordance with a 
reasonable, good faith interpretation of 
section 401(l). Whether a plan is oper-
ated in accordance with a reasonable, 
good faith interpretation of section 
401(l) will generally be determined 
based on all of the relevant facts and 
circumstances, including the extent to 
which an employer has resolved un-
clear issues in its favor. A plan will be 
deemed to be operated in accordance 
with a reasonable, good faith interpre-
tation of section 401(l) if it is operated 
in accordance with the terms of 
§§ 1.401(l)–1 through 1.401(l)–5. 

[T.D. 8486, 58 FR 46835, Sept. 3, 1993]
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