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form of benefit for purposes of the 
transitional rules of this section. Thus, 
such plans are eligible for the compli-
ance and amendment alternatives set 
forth in the transitional rule in Q&A–5 
of this section. 

(c) Existing plans—(1) In general. 
Plans that are both adopted and in ef-
fect prior to January 30, 1986, are ‘‘ex-
isting plans’’. In addition, new plans 
described in paragraph (b)(2) of this 
Q&A–6 are treated as existing plans 
with respect to certain forms of ben-
efit. Subject to the limitations in para-
graph (d) of this Q&A–6, the effective 
dates set forth in paragraphs (c)(2) and 
(c)(3) of this Q&A–6 apply to these ex-
isting plans for purposes of this sec-
tion. 

(2) Existing noncollectively bargained 
plans. With respect to existing non-
collectively bargained plans, this sec-
tion is effective for the first day of the 
first plan year commencing on or after 
January 1, 1989. 

(3) Existing collectively bargained 
plans. With respect to existing collec-
tively bargained plans, this section is 
effective for the later of the first day of 
the first plan year commencing on or 
after January 1, 1989, or the first day of 
the first plan year that the require-
ments of section 410(b) as amended by 
TRA ’86 apply to such plan. 

(d) Delayed effective dates not applica-
ble to new optional forms of benefit or 
conditions—(1) In general. The delayed 
effective dates in paragraph (c) (2) and 
(3) of this Q&A–6 for existing plans are 
applicable with respect to an optional 
form of benefit only if both the op-
tional form of benefit and any applica-
ble condition either causing the avail-
ability of such optional form of benefit 
to be discriminatory or making it rea-
sonable to expect that the availability 
of such optional form will be discrimi-
natory were both adopted and in effect 
prior to January 30, 1986. If the pre-
ceding sentence is not satisfied with re-
spect to an optional form of benefit, 
this section is effective with respect to 
such optional form of benefit as if the 
plan were a new plan. 

(2) Exception for certain amendments 
covered by a favorable determination let-
ter. If a condition causing the avail-
ability of an optional form of benefit to 
be discriminatory, or to be reasonably 

expected to discriminate, was adopted 
or made effective on or after January 
30, 1986, and a favorable determination 
letter that covered such plan provision 
is or was received with respect to an 
application submitted before July 11, 
1988, the effective date of this section 
with respect to such provision is the 
applicable effective date determined 
under the rules with respect to existing 
plans, as though such provision had 
been adopted and in effect prior to Jan-
uary 30, 1986. 

(e) Transitional rule effective date. The 
transitional rule provided in Q&A–5 of 
this section is effective January 30, 
1986. 

[53 FR 26054, July 11, 1988, as amended by 
T.D. 8360, 56 FR 47536, Sept. 19, 1991; T.D. 
8485, 58 FR 46778, Sept. 3, 1993; T.D. 8212, 61 
FR 14247, Apr. 1, 1996]

§ 1.401(a)–11 Qualified joint and sur-
vivor annuities. 

(a) General rule—(1) Required provi-
sions. A trust, to which section 411 (re-
lating to minimum vesting standards) 
applies without regard to section 
411(e)(2), which is a part of a plan pro-
viding for the payment of benefits in 
any form of a life annuity (as defined 
in paragraph (b)(1) of this section), 
shall not constitute a qualified trust 
under section 401(a)(11) and this section 
unless such plan provides that: 

(i) Unless the election provided in 
paragraph (c)(1) of this section has 
been made, life annuity benefits will be 
paid in a form having the effect of a 
qualified joint and survivor annuity (as 
defined in paragraph (b)(2) of this sec-
tion) with respect to any participant 
who— 

(A) Begins to receive payments under 
such plan on or after the date the nor-
mal retirement age is attained, or 

(B) Dies (on or after the date the nor-
mal retirement age is attained) while 
in active service of the employer main-
taining the plan, or 

(C) In the case of a plan which pro-
vides for the payment of benefits be-
fore the normal retirement age, begins 
to receive payments under such plan on 
or after the date the qualified early re-
tirement age (as defined in paragraph 
(b)(4) of this section) is attained, or 

(D) Separates from service on or after 
the date the normal retirement age (or 
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the qualified early retirement age) is 
attained and after satisfaction of eligi-
bility requirements for the payment of 
benefits under the plan (except for any 
plan requirement that there be filed a 
claim for benefits) and thereafter dies 
before beginning to receive life annuity 
benefits; 

(ii) Any participant may elect, as 
provided in paragraph (c)(1) of this sec-
tion, not to receive life annuity bene-
fits in the form of a qualified joint and 
survivor annuity; and 

(iii) If the plan provides for the pay-
ment of benefits before the normal re-
tirement age, any participant may 
elect, as provided in paragraph (c)(2) of 
this section, that life annuity benefits 
be payable as an early survivor annuity 
(as defined in paragraph (b)(3) of this 
section) upon his death in the event 
that he— 

(A) Attains the qualified early retire-
ment age (as defined in paragraph (b)(4) 
of this section), and 

(B) Dies on or before the day normal 
retirement age is attained while em-
ployed by an employer maintaining the 
plan. 

(2) Certain cash-outs. A plan will not 
fail to satisfy the requirements of sec-
tion 401(a)(11) and this section merely 
because it provides that if the present 
value of the entire nonforfeitable ben-
efit derived from employer contribu-
tions of a participant at the time of his 
separation from service does not ex-
ceed $1,750 (or such smaller amount as 
the plan may specify), such benefit will 
be paid to him in a lump sum. 

(3) Illustrations. The provisions of sub-
paragraph (1) of this paragraph may be 
illustrated by the following examples:

Example (1). The X Corporation Defined 
Contribution Plan was established in 1960. As 
in effect on January 1, 1974, the plan pro-
vided that, upon the participant’s retire-
ment, the participant may elect to receive 
the balance of his account in the form of (1) 
a single-sum cash payment, (2) a single-sum 
distribution consisting of X Corporation 
stock, (3) five equal annual cash payments, 
(4) a life annuity, or (5) a combination of op-
tions (1) through (4). The plan also provided 
that, if a participant did not elect another 
form of distribution, the balance of his ac-
count would be distributed to him in the 
form of a single-sum cash payment upon his 
retirement. Assume that section 401(a)(11) 
and this section became applicable to the 
plan as of its plan year beginning January 1, 

1976, with respect to persons who were active 
participants in the plan as of such date (see 
paragraph (f) of this section). If X Corpora-
tion Defined Contribution Plan continues to 
allow the life annuity payment option after 
December 31, 1975, it must be amended to 
provide that if a participant elects a life an-
nuity option the life annuity benefit will be 
paid in a form having the effect of a qualified 
joint and survivor annuity, except to the ex-
tent that the participant elects another form 
of benefit payment. However, the plan can 
continue to provide that, if no election is 
made, the balance will be paid as a single-
sum cash payment. If the trust is not so 
amended, it will fail to qualify under section 
401(a).

Example (2). The Corporation Retirement 
Plan provides that plan benefits are payable 
only in the form of a life annuity and also 
provides that a participant may retire before 
the normal retirement age of 65 and receive 
a benefit if he has completed 30 years of serv-
ice. Under this plan, an employee who begins 
employment at the age of 18 will be eligible 
to receive retirement benefits at the age of 
48 if he then has 30 years of service. This plan 
must allow a participant to elect in the time 
and manner prescribed in paragraph (c)(2) of 
this section an early survivor annuity (de-
fined in paragraph (b)(3) of this section) to be 
payable on the death of the participant if 
death occurs while the participant is in ac-
tive service for the employer maintaining 
the plan and on or after the date the partici-
pant reaches the qualified early retirement 
age of 55 (the later of the date the partici-
pant reaches the earliest retirement age (age 
48) or 10 years before normal retirement age 
(age 55)) but before the day after the day the 
participant reaches normal retirement age 
(age 65).

Example (3). Assume the same facts as in 
Example (2). A, B, and C began employment 
with Y Corporation when they each attained 
age 18. A retires and begins to receive benefit 
payments at age 48 after completing 30 years 
of service. The plan is not required to pay a 
qualified joint and survivor annuity to A and 
his spouse at any time. B does not elect an 
early survivor annuity at age 55, but retires 
at age 57 after completing 39 years of service. 
Unless B makes an election under subpara-
graph (1)(ii) of this paragraph, the plan is re-
quired to pay a qualified joint and survivor 
annuity to B and his spouse. C makes no 
elections described in subparagraph (1) of 
this paragraph, and dies while in active serv-
ice at age 66 after completing 48 years of 
service. The plan is required to pay a quali-
fied survivor annuity to C’s spouse.

(b) Definitions. As used in this sec-
tion—(1) Life annuity. (i) The term ‘‘life 
annuity’’ means an annuity that pro-
vides retirement payments and re-
quires the survival of the participant 
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or his spouse as one of the conditions 
for any payment or possible payment 
under the annuity. For example, annu-
ities that make payments for 10 years 
or until death, whichever occurs first 
or whichever occurs last, are life annu-
ities. 

(ii) However, the term ‘‘life annuity’’ 
does not include an annuity, or that 
portion of an annuity, that provides 
those benefits which, under section 
411(a)(9), would not be taken into ac-
count in the determination of the nor-
mal retirement benefit or early retire-
ment benefit. For example, ‘‘social se-
curity supplements’’ described in the 
fourth sentence of section 411(a)(9) are 
not considered to be life annuities for 
the purposes of this section, whether or 
not an early retirement benefit is pro-
vided under the plan. 

(2) Qualified joint and survivor annu-
ity. The term ‘‘qualified joint and sur-
vivor annuity’’ means an annuity for 
the life of the participant with a sur-
vivor annuity for the life of his spouse 
which is neither (i) less than one-half 
of, nor (ii) greater than, the amount of 
the annuity payable during the joint 
lives of the participant and his spouse. 
For purposes of the preceding sentence, 
amounts described in § 1.401(a)–
11(b)(1)(ii) may be disregarded. A quali-
fied joint and survivor annuity must be 
at least the actuarial equivalent of the 
normal form of life annuity or, if great-
er, of any optional form of life annuity 
offered under the plan. Equivalence 
may be determined, on the basis of con-
sistently applied reasonable actuarial 
factors, for each participant or for all 
participants or reasonable groupings of 
participants, if such determination 
does not result in discrimination in 
favor of employees who are officers, 
shareholders, or highly compensated. 
An annuity is not a qualified joint and 
survivor annuity if payments to the 
spouse of a deceased participant are 
terminated, or reduced, because of such 
spouse’s remarriage. 

(3) Early survivor annuity. The term 
‘‘early survivor annuity’’ means an an-
nuity for the life of the participant’s 
spouse the payments under which must 
not be less than the payments which 
would have been made to the spouse 
under the joint and survivor annuity if 
the participant had made the election 

described in paragraph (c)(2) of this 
section immediately prior to his retire-
ment and if his retirement had oc-
curred on the day before his death and 
within the period during which an elec-
tion can be made under such paragraph 
(c)(2). For example, if a participant 
would be entitled to a single life annu-
ity of $100 per month or a reduced 
amount under a qualified joint and sur-
vivor annuity of $80 per month, his 
spouse is entitled to a payment of at 
least $40 per month. However, the pay-
ments may be reduced to reflect the 
number of months of coverage under 
the survivor annuity pursuant to para-
graph (e) of this section. 

(4) Qualified early retirement age. The 
term ‘‘qualified early retirement age’’ 
means the latest of— 

(i) The earliest date, under the plan, 
on which the participant could elect 
(without regard to any requirement 
that approval of early retirement be 
obtained) to receive retirement bene-
fits (other than disability benefits). 

(ii) The first day of the 120th month 
beginning before the participant 
reaches normal retirement age, or 

(iii) The date on which the partici-
pant begins participation. 

(5) Normal retirement age. The term 
‘‘normal retirement age’’ has the 
meaning set forth in section 411(a)(8). 

(6) Annuity starting date. The term 
‘‘annuity starting date’’ means the 
first day of the first period with re-
spect to which an amount is received 
as a life annuity, whether by reason of 
retirement or by reason of disability. 

(7) Day. The term ‘‘day’’ means a cal-
endar day. 

(c) Elections—(1) Election not to take 
joint and survivor annuity form—(i) In 
general. (A) A plan shall not be treated 
as satisfying the requirements of this 
section unless it provides that each 
participant may elect, during the elec-
tion period described in subdivision (ii) 
of this subparagraph, not to receive a 
qualified joint and survivor annuity. 
However, if a plan provides that a 
qualified joint and survivor annuity is 
the only form of benefit payable under 
the plan with respect to a married par-
ticipant, no election need be provided. 
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(B) The election shall be in writing 
and clearly indicate that the partici-
pant is electing to receive all or, if per-
mitted by the plan, part of his benefits 
under the plan in a form other than 
that of a qualified joint and survivor 
annuity. A plan will not fail to meet 
the requirements of this section merely 
because the plan requires the partici-
pant to obtain the written approval of 
his spouse in order for the participant 
to make this election or if the plan 
provides that such approval is not re-
quired. 

(ii) Election period. (A) For purposes 
of the election described in paragraph 
(c)(1)(i) of this section, the plan shall 
provide an election period which shall 
include a period of at least 90 days fol-
lowing the furnishing of all of the ap-
plicable information required by sub-
paragraph (3)(i) of this paragraph and 
ending prior to commencement of ben-
efits. In no event may the election pe-
riod end earlier than the 90th day be-
fore the commencement of benefits. 
Thus, for example, the commencement 
of benefits may be delayed until the 
end of such election period because the 
amount of payments to be made to a 
participant cannot be ascertained be-
fore the end of such period; see 
§ 1.401(a)–14(d). 
If a participant makes a request for ad-
ditional information as provided in 
subparagraph (3)(iii) of this paragraph 
on or before the last day of the election 
period, the election period shall be ex-
tended to the extent necessary to in-
clude at least the 90 calendar days im-
mediately following the day the re-
quested additional information is per-
sonally delivered or mailed to the par-
ticipant. Notwithstanding the imme-
diately preceding sentence, a plan may 
provide in cases in which the partici-
pant has been furnished by mail or per-
sonal delivery all of the applicable in-
formation required by subparagraph 
(3)(i) of this paragraph, that a request 
for such additional information must 
be made on or before a date which is 
not less than 60 days from the date of 
such mailing or delivery; and if the 
plan does so provide, the election pe-
riod shall be extended to the extent 
necessary to include at least the 60 cal-
endar days following the day the re-
quested additional information is per-

sonally delivered or mailed to the par-
ticipant. 

(B) In the case of a participant in a 
plan to which this subparagraph ap-
plies who separated from service after 
section 401(a)(11) and this section be-
came applicable to such plan with re-
spect to such participant, and to whom 
an election required by this subpara-
graph has not been previously made 
available (and will not become avail-
able in normal course), the plan must 
provide an election to receive the bal-
ance of his benefits (properly adjusted, 
if applicable, for payments received, 
prior to the exercise of such election, 
in the form of a qualified joint and sur-
vivor annuity) in a form other than 
that of a qualified joint and survivor 
annuity. The provisions of paragraph 
(c)(1)(ii)(A) shall apply except that in 
no event shall the election period end 
before the 90th day after the date on 
which notice of the availability of such 
election and the applicable information 
required by subparagraph (3)(i) of this 
paragraph is given directly to the par-
ticipant. If such notice and informa-
tion is given by mail, it shall be treat-
ed as given on the date of mailing. If 
such participant has died, such election 
shall be made available to such partici-
pant’s personal representative. 

(2) Election of early survivor annuity—
(i) In general. (A) A plan described in 
subparagraph (a)(1)(iii) of this section 
shall not be treated as satisfying the 
requirements of this section unless it 
provides that each participant may 
elect, during the period described in 
subdivision (ii) of this subparagraph, 
an early survivor annuity as described 
in paragraph (a)(1)(iii) of this section. 
Breaks in service after the participant 
has attained the qualified early retire-
ment age neither invalidate a previous 
election or revocation nor prevent an 
election from being made or revoked 
during the election period. 

(B) The election shall be in writing 
and clearly indicate that the partici-
pant is electing the early survivor an-
nuity form. 

(C) A plan is not required to provide 
an election under this subparagraph 
if— 

(1) The plan provides that an early 
survivor annuity is the only form of 
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benefit payable under the plan with re-
spect to a married participant who dies 
while employed by an employer main-
taining the plan, 

(2) In the case of a defined contribu-
tion plan, the plan provides a survivor 
benefit at least equal in value to the 
vested portion of the participant’s ac-
count balance, if the participant dies 
while in active service with an em-
ployer maintaining the plan, or 

(3) In the case of a defined benefit 
plan, the plan provides a survivor ben-
efit at least equal in value to the 
present value of the vested portion of 
the participant’s normal form of the 
accrued benefit payable at normal re-
tirement age (determined immediately 
prior to death), if the participant dies 
while in active service with an em-
ployer maintaining the plan. Any 
present values must be determined in 
accordance with either the actuarial 
assumptions or factors specified in the 
plan, or a variable standard inde-
pendent of employer discretion for con-
verting optional benefits specified in 
the plan. 

(ii) Election period. (A) For purposes 
of the election described in paragraph 
(c)(2)(i) of this section the plan shall 
provide an election period which, ex-
cept as provided in the following sen-
tence, shall begin not later than the 
later of either the 90th day before a 
participant attains the qualified early 
retirement age or the date on which his 
participation begins, and shall end on 
the date the participant terminates his 
employment. If such a plan contains a 
provision that any election made under 
this subparagraph does not become ef-
fective or ceases to be effective if the 
participant dies within a certain period 
beginning on the date of such election, 
the election period prescribed in this 
subdivision (ii) shall begin not later 
than the later of (1) a date which is 90 
days plus such certain period before 
the participant attains the qualified 
early retirement age or (2) the date on 
which his participation begins. For ex-
ample, if a plan provides that an elec-
tion made under this subparagraph 
does not become effective if the partic-
ipant dies less than 2 years after the 
date of such election, the period for 
making an election under this subpara-
graph must begin not later than the 

later of (1) 2 years and 90 days before 
the participant attains the qualified 
early retirement age, or (2) the date on 
which his participation begins. How-
ever, the election period for an indi-
vidual who was an active participant 
on the date this section became effec-
tive with regard to the plan need not 
begin earlier than such effective date. 

(B) In the case of a participant in a 
plan to which this subparagraph ap-
plies who dies after section 401(a)(11) 
and this section became applicable to 
such plan with respect to such partici-
pant and to whom an election required 
by this subparagraph has not been pre-
viously made available, the plan must 
give the participant’s surviving spouse 
or, if dead, such spouse’s personal rep-
resentative the option of electing an 
early survivor annuity. The plan may 
reduce the surviving spouse’s annuity 
to take into account any benefits al-
ready received. The period for making 
such election shall not end before the 
90th day after the date on which writ-
ten notice of the availability of such 
election and applicable information re-
quired by subparagraph (3)(i) of this 
paragraph is given directly to such sur-
viving spouse or personal representa-
tive. If such notice and information is 
given by mail, if shall be treated as 
given on the date of mailing. 

(3) Information to be provided by plan 
administrator. (i) A plan which is re-
quired to provide either or both of the 
elections described in paragraph (c) (1) 
or (2) of this section must provide to 
the participants, at the time and in the 
manner specified in subdivision (ii) of 
this subparagraph, the following infor-
mation, as applicable to the plan, in 
written nontechnical language: 

(A) In the case of the election de-
scribed in paragraph (c)(1) of this sec-
tion, a general description or expla-
nation of the qualified joint and sur-
vivor annuity, the circumstances in 
which it will be provided unless the 
participant has elected not to have 
benefits provided in that form, and the 
availability of such election; 

(B) In the case of the election de-
scribed in paragraph (c)(2) of this sec-
tion, a general description of the early 
survivor annuity, the circumstances 
under which it will be paid if elected, 
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and the availability of such election; 
and 

(C) A general explanation of the rel-
ative financial effect on a participant’s 
annuity of either or both elections, as 
the case may be. 
Various methods may be used to ex-
plain such relative financial effect. 
With regard to a qualified joint and 
survivor annuity, they include: infor-
mation as to the benefits the partici-
pant would receive under the qualified 
joint and survivor annuity stated as an 
arithmetic or percentage reduction 
from a single life annuity; a table 
showing the difference between a 
straight life annuity and a qualified 
joint and survivor annuity in terms of 
a reduction in dollar amounts; a table 
showing a percentage reduction from 
the straight life annuity or, in the case 
of a profit-sharing plan, an approxi-
mate dollar amount reduction. The no-
tice and explanation required by this 
subdivision (i) must also inform the 
participants of the availability of the 
additional information specified in sub-
division (iii) of this subparagraph and 
how they may obtain such information. 

(ii) The method or methods used to 
provide the information described in 
subdivision (i) of this subparagraph 
may vary. Posting which meets the re-
quirements of § 1.7476–2(c)(1) may be 
used; see § 1.7476–2(c)(1) for examples of 
other methods which may be used. One 
or more methods may be used to pro-
vide the required information provided 
that all of the required information is 
provided by one method or a combina-
tion of methods by or within the time 
period specified in this subdivision (ii). 
If mail or personal delivery is used, 
then, whether or not the information 
has been previously provided, there 
must be a mailing or personal delivery 
of the information by such time as to 
reasonably assure that it will be re-
ceived on or about: (1) In the case of a 
plan which does not provide for the 
payment of benefits before the normal 
retirement age, the date which is 9 
months before the participant attains 
normal retirement age; (2) in the case 
of a plan which provides for the pay-
ment of benefits before the normal re-
tirement age and which is required to 
provide the election described in para-
graph (c)(2) of this section (whether or 

not it is also required to provide the 
election described in paragraph (c)(1) of 
this section), the date which is 90 days 
before the latest date prescribed by 
paragraph (c)(2)(ii)(A) for the beginning 
of the election period for the early sur-
vivor annuity; or (3) in the case of a 
plan which provides for the payment of 
benefits before the normal retirement 
age and which is required to provide 
only the election described in para-
graph (c)(1) of this section, the date 
which is nine months before the partic-
ipant attains the qualified early retire-
ment age; except that in the case of a 
plan described in (2) or (3), if the quali-
fied early retirement age is the date 
the participant begins participation in 
the plan, the information may be pro-
vided on or about such date. If a meth-
od other than mail or personal delivery 
is used to provide participants with 
some or all of such information, if 
must be a method which is reasonably 
calculated to reach the attention of a 
participant on or about the date pre-
scribed in the immediately preceding 
sentence and to continue to reach the 
attention of such participant during 
the election period applicable to him 
for which the information is being pro-
vide (as, for example, by permanent 
posting, repeated publication, etc.). 

(iii) The plan administrator must fur-
nish to a particular participant, upon a 
timely written request, a written ex-
planation in nontechnical language of 
the terms and conditions of the quali-
fied joint and survivor annuity and the 
financial effect upon the particular 
participant’s annuity of making any 
election under this paragraph. Such fi-
nancial effect shall be given in terms of 
dollars per annuity payment; and in 
the case of a defined contribution plan, 
the projected annuity for a particular 
participant may be based on his ac-
count balance as of the most recent 
valuation date. The plan administrator 
need not comply with more than one 
such request made by a particular par-
ticipant. This explanation must be per-
sonally delivered or mailed (first class 
mail, postage prepaid) to the partici-
pant within 30 days from the date of 
the participant’s written request. 

(4) Election is revocable. A plan to 
which this section applies must provide 
that any election made under this 
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paragraph may be revoked in writing 
during the specified election period, 
and that after such election has been 
revoked, another election under this 
paragraph may be made during the 
specified election period. 

(5) Election by surviving spouse. A plan 
will not fail to meet the requirements 
of section 401(a)(11) and this section 
merely because it provides that the 
spouse of a deceased participant may 
elect to have benefits paid in a form 
other than a survivor annuity. If the 
plan provides that such a spouse may 
make such an election, the plan admin-
istrator must furnish to this spouse, 
within a reasonable amount of time 
after a written request has been made 
by this spouse, a written explanation 
in non-technical language of the sur-
vivor annuity and any other form of 
payment which may be selected. This 
explanation must state the financial 
effect (in terms of dollars) of each form 
of payment. A plan need not respond to 
more than one such request. 

(d) Permissible additional plan provi-
sions—(1) In general. A plan will not 
fail to meet the requirements of sec-
tion 401(a)(11) and this section merely 
because it contains one or more of the 
provisions described in paragraphs 
(d)(2) through (5) of this section. 

(2) Claim for benefits. A plan may pro-
vide that as a condition precedent to 
the payment of benefits, a participant 
must express in writing to the plan ad-
ministrator the form in which he pre-
fers benefits to be paid and provide all 
the information reasonably necessary 
for the payment of such benefits. How-
ever, if a participant files a claim for 
benefits with the plan administrator 
and provides the plan administrator 
with all the information necessary for 
the payment of benefits but does not 
indicate a preference as to the form for 
the payment of benefits, benefits must 
be paid in the form of a qualified joint 
and survivor annuity if the participant 
has attained the qualified early retire-
ment age unless such participant has 
made an effective election not to re-
ceive benefits in such form. For rules 
relating to provisions in a plan to the 
effect that a claim for benefits must be 
filed before the payment of benefits 
will commence, see § 1.401(a)–14. 

(3) Marriage requirements. A plan may 
provide that a joint and survivor annu-
ity will be paid only if— 

(i) The participant and his spouse 
have been married to each other 
throughout a period (not exceeding one 
year) ending on the annuity starting 
date. 

(ii) The spouse of the participant is 
not entitled to receive a survivor annu-
ity (whether or not the election de-
scribed in paragraph (c)(2) of this sec-
tion has been made) unless the partici-
pant and his spouse have been married 
to each other throughout a period (not 
exceeding one year) ending on the date 
of such participant’s death. 

(iii) The same spouse must satisfy 
the requirements of subdivisions (i) and 
(ii) of this subparagraph. 

(iv) The participant must notify the 
plan administrator (as defined by sec-
tion 414(g)) of his marital status within 
any reasonable time period specified in 
the plan. 

(4) Effect of participant’s death on an 
election or revocation of an election under 
paragraph (c). A plan may provide that 
any election described in paragraph (c) 
of this section or any revocation of any 
such election does not become effective 
or ceases to be effective if the partici-
pant dies within a period, not in excess 
of 2 years, beginning on the date of 
such election or revocation. However, a 
plan containing a provision described 
in the preceding sentence shall not sat-
isfy the requirements of this section 
unless it also provides that any such 
election or any revocation of any such 
election will be given effect in any case 
in which— 

(i) The participant dies from acci-
dental causes, 

(ii) A failure to give effect to the 
election or revocation would deprive 
the participant’s survivor of a survivor 
annuity, and 

(iii) Such election or revocation is 
made before such accident occurred. 

(5) Benefit option approval by third 
party. (i) A plan may provide that an 
optional form of benefit elected by a 
participant is subject to the approval 
of an administrative committee or 
similar third party. However, the ad-
ministrative committee cannot deny a 
participant any of the benefits required 
by section 401(a)(11). For example, if a 
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plan offers a life annuity option, the 
committee may deny the participant a 
qualified joint and survivor annuity 
only by denying the participant access 
to all life annuity options without 
knowledge of whether the participant 
wishes to receive a qualified joint and 
survivor annuity. Alternatively, if the 
committee knows which form of life 
annuity the participant has chosen be-
fore the committee makes its decision, 
the committee cannot withhold its 
consent for payment of a qualified 
joint and survivor annuity event 
though it denies all other life annuity 
options. This subparagraph (5) only ap-
plies before the effective date of the 
amendment made to section 411(d)(6) 
by section 301 of the Retirement Eq-
uity Act of 1984. See section 411(d)(6) 
and the regulations thereunder for 
rules limiting employer discretion. 

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example. In 1980 plan M provides that the 
automatic form of benefit is a single sum 
distribution. The plan also permits, subject 
to approval by the administrative com-
mittee, the election of several optional 
forms of life annuity. On the election form 
that is reviewed by the administrative com-
mittee the participant indicates whether any 
life annuity option is preferred, without indi-
cating the particular life annuity chosen. 
Thus, the committee approves or disapproves 
the election without knowledge of whether a 
qualified joint and survivor annuity will be 
elected. The administrative committee ap-
proval provision in Plan M does not cause 
the plan to fail to satisfy this section. On the 
other hand, if the form indicates which form 
of life annuity is preferred, committee dis-
approval of any election of the qualified 
joint and survivor annuity would cause the 
plan to fail to satisfy this section.

(e) Costs of providing qualified joint 
and survivor annuity form or early sur-
vivor annuity form. A plan may take 
into account in any equitable manner 
consistent with generally accepted ac-
tuarial principles applied on a con-
sistent basis any increased costs re-
sulting from providing qualified joint 
and survivor annuity and early sur-
vivor annuity benefits. A plan may 
give a participant the option of paying 
premiums only if it provides another 
option under which an out-of-pocket 
expense by the participant is not re-
quired. 

(f) Application and effective date. Sec-
tion 401(a)(11) and this section shall 
apply to a plan only with respect to 
plan years beginning after December 
31, 1975, and shall apply only if— 

(1) The participant’s annuity starting 
date did not fall within a plan year be-
ginning before January 1, 1976, and 

(2) The participant was an active par-
ticipant in the plan on or after the first 
day of the first plan year beginning 
after December 31, 1975. 

For purposes of this paragraph, the 
term ‘‘active participant’’ means a par-
ticipant for whom benefits are being 
accrued under the plan on his behalf (in 
the case of a defined benefit plan), the 
employer is obligated to contribute to 
or under the plan on his behalf (in the 
case of a defined contribution plan 
other than a profit-sharing plan), or 
the employer either is obligated to 
contribute to or under the plan on his 
behalf or would have been obligated to 
contribute to or under the plan on his 
behalf if any contribution were made 
to or under the plan (in the case of a 
profit-sharing plan). 
If benefits under a plan are provided by 
the distribution to the participants of 
individual annuity contracts, the annu-
ity starting date will be considered for 
purposes of this paragraph to fall with-
in a plan year beginning before Janu-
ary 1, 1976, with respect to any such in-
dividual contract that was distributed 
to the participant during a plan year 
beginning before January 1, 1976, if no 
premiums are paid with respect to such 
contract during a plan year beginning 
after December 31, 1975. In the case of 
individual annuity contracts that are 
distributed to participants before Jan-
uary 1, 1978, and which contain an op-
tion to provide a qualified joint and 
survivor annuity, the requirements of 
this section will be considered to have 
been satisfied if, not later than Janu-
ary 1, 1978, holders of individual annu-
ity contracts who are participants de-
scribed in the first sentence of this 
paragraph are given an opportunity to 
have such contracts amended, so as to 
provide for a qualified joint and sur-
vivor annuity in the absence of a con-
trary election, within a period of not 
less than one year from the date such 
opportunity was offered. In no event, 
however, shall the preceding sentence 
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apply with respect to benefits attrib-
utable to premiums paid after Decem-
ber 31, 1977. 

(g) Effect of REA 1984—(1) In general. 
The Retirement Equity Act of 1984 
(REA 1984) significantly changed the 
qualified joint and survivor annuity 
rules generally effective for plan years 
beginning after December 31, 1984. The 
new survivor annuity rules are pri-
marily in sections 401(a)(11) and 417 as 
revised by REA 1984 and §§ 1.401(a)–20 
and 417(e)–1. 

(2) Regulations after REA 1984. (i) REA 
and the regulations thereunder to the 
extent inconsistent with pre-REA 1984 
section 401(a)(11) and this section are 
controlling for years to which REA 1984 
applies. See e.g., paragraphs (a)(1) and 
(2) of this section, relating to required 
provisions and certain cash-outs, re-
spectively and (e), relating to costs of 
providing annuities, for rules that are 
inconsistent with REA 1984 and, there-
fore, are not applicable to REA 1984 
years. 

(ii) To the extent that the pre-REA 
1984 law either is the same as or con-
sistent with REA 1984 and the new reg-
ulations hereunder, the rules in this 
section shall continue to apply for 
years to which REA 1984 applies. (See, 
e.g., paragraph (c) (relating to how in-
formation is furnished participants and 
spouses) and paragraph (b) (defining a 
life annuity) for some of the rules that 
apply to REA 1984 years.) The rules in 
this section shall not apply for such 
years to the extent that they are in-
consistent with REA 1984 and the regu-
lations thereunder. 

(iii) The Commissioner may provide 
additional guidance as to the con-
tinuing effect of the various rules in 
this section for years to which REA 
1984 applies. 

(Secs. 401(a)(11), 7805 Internal Revenue Code 
of 1954, (88 Stat. 935, 68A Stat. 917; (26 U.S.C. 
401(a)(11), 7805))) 

[T.D. 7458, 42 FR 1466, Jan. 7, 1977; 42 FR 6367, 
Feb. 2, 1977; T.D. 7510, 42 FR 53956, Oct. 4, 
1977; T.D. 8219, 53 FR 31841, Aug. 22, 1988; 53 
FR 48534, Dec. 1, 1988]

§ 1.401(a)–12 Mergers and consolida-
tions of plans and transfers of plan 
assets. 

A trust will not be qualified under 
section 401 unless the plan of which the 

trust is a part provides that in the case 
of any merger or consolidation with, or 
transfer of assets or liabilities to, an-
other plan after September 2, 1974, each 
participant in the plan would receive a 
minimum benefit if the plan termi-
nated immediately after the merger, 
consolidation, or transfer. This benefit 
must be equal to or greater than the 
benefit the participant would have 
been entitled to receive immediately 
before the merger, consolidation, or 
transfer if the plan in which he was a 
participant had then terminated. This 
section applies to a multiemployer 
plan only to the extent determined by 
the Pension Benefit Guaranty Corpora-
tion. For additional rules concerning 
mergers or consolidations of plans and 
transfers of plan assets, see section 
414(l) and § 1.414(l)–1. 

[T.D. 7638, 44 FR 48195, Aug. 17, 1979]

§ 1.401(a)–13 Assignment or alienation 
of benefits. 

(a) Scope of the regulations. This sec-
tion applies only to plans to which sec-
tion 411 applies without regard to sec-
tion 411(e)(2). Thus, for example, it does 
not apply to a governmental plan, 
within the meaning of section 414(d); a 
church plan, within the meaning of sec-
tion 414(e), for which there has not 
been made the election under section 
410(a) to have the participation, vest-
ing, funding, etc. requirements apply; 
or a plan which at no time after Sep-
tember 2, 1974, provided for employer 
contributions. 

(b) No assignment or alienation—(1) 
General rule. Under section 401(a)(13), a 
trust will not be qualified unless the 
plan of which the trust is a part pro-
vides that benefits provided under the 
plan may not be anticipated, assigned 
(either at law or in equity), alienated 
or subject to attachment, garnishment, 
levy, execution or other legal or equi-
table process. 

(2) Federal tax levies and judgments. A 
plan provision satisfying the require-
ments of subparagraph (1) of this para-
graph shall not preclude the following: 

(i) The enforcement of a Federal tax 
levy made pursuant to section 6331. 

(ii) The collection by the United 
States on a judgment resulting from an 
unpaid tax assessment. 
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