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taxable year beginning before January 
1, 1990. 

[T.D. 8432, 57 FR 41660, Sept. 11, 1992; 57 FR 
49117, Oct. 29, 1992; 57 FR 60126, Dec. 18, 1992, 
as amended by T.D. 8657, 61 FR 9341, Mar. 8, 
1996]

§ 1.884–5 Qualified resident. 

(a) Definition of qualified resident. A 
foreign corporation is a qualified resi-
dent of a foreign country with which 
the United States has an income tax 
treaty in effect if, for the taxable year, 
the foreign corporation is a resident of 
that country (within the meaning of 
such treaty) and either— 

(1) Meets the requirements of para-
graphs (b) and (c) of this section (relat-
ing to stock ownership and base ero-
sion); 

(2) Meets the requirements of para-
graph (d) of this section (relating to 
publicly-traded corporations); 

(3) Meets the requirements of para-
graph (e) of this section (relating to 
the conduct of an active trade or busi-
ness); or 

(4) Obtains a ruling as provided in 
paragraph (f) of this section that it 
shall be treated as a qualified resident 
of its country of residence. 

(b) Stock ownership requirement—(1) 
General rule—(i) Ownership by qualifying 
shareholders. A foreign corporation sat-
isfies the stock ownership requirement 
of this paragraph (b) for the taxable 
year if more than 50 percent of its 
stock (by value) is beneficially owned 
(or is treated as beneficially owned by 
reason of paragraph (b)(2) of this sec-
tion) during at least half of the number 
of days in the foreign corporation’s 
taxable year by one or more qualifying 
shareholders. A person shall be treated 
as a qualifying shareholder only if such 
person meets the requirements of para-
graph (b)(3) of this section and is ei-
ther— 

(A) An individual who is either a resi-
dent of the foreign country of which 
the foreign corporation is a resident or 
a citizen or resident of the United 
States; 

(B) The government of the country of 
which the foreign corporation is a resi-
dent (or a political subdivision or local 
authority of such country), or the 
United States, a State, the District of 

Columbia, or a political subdivision or 
local authority of a State; 

(C) A corporation that is a resident of 
the foreign country of which the for-
eign corporation is a resident and 
whose stock is primarily and regularly 
traded on an established securities 
market (within the meaning of para-
graph (d) of this section) in that coun-
try or the United States or a domestic 
corporation whose stock is primarily 
and regularly traded on an established 
securities market (within the meaning 
of paragraph (d) of this section) in the 
United States; 

(D) A not-for profit organization de-
scribed in paragraph (b)(1)(iv) of this 
section that is not a pension fund as 
defined in paragraph (b)(8)(i)(A) of this 
section and that is organized under the 
laws of the foreign country of which 
the foreign corporation is a resident or 
the United States; or 

(E) A beneficiary of certain pension 
funds (as defined in paragraph 
(b)(8)(i)(A) of this section) adminis-
tered in or by the country in which the 
foreign corporation is a resident to the 
extent provided in paragraph (b)(8) of 
this section. 

Beneficial owners of an association 
taxable as a corporation shall be treat-
ed as shareholders of such association 
for purposes of this paragraph (b)(1). If 
stock of a foreign corporation is owned 
by a corporation that is treated as a 
qualifying shareholder under paragraph 
(b)(1)(i)(C) of this section, such stock 
shall not also be treated as owned, di-
rectly or indirectly, by any qualifying 
shareholders of such corporation for 
purposes of this paragraph (b). Not-
withstanding the above, a foreign cor-
poration will not be treated as a quali-
fied resident unless it obtains the docu-
mentation described in paragraph (b)(3) 
of this section to show that the re-
quirements of this paragraph (b)(1)(i) 
have been met and maintains the docu-
mentation as provided in paragraph 
(b)(9) of this section. See also para-
graph (b)(1)(iii) of this section, which 
treats certain publicly-traded classes 
of stock as owned by qualifying share-
holders. 

(ii) Special rules relating to qualifying 
shareholders. For purposes of applying 
paragraph (b)(1)(i) of this section— 
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(A) Stock owned on any day shall be 
taken into account only if the bene-
ficial owner is a qualifying shareholder 
on that day or, in the case of a corpora-
tion or not-for-profit organization that 
is a qualifying shareholder under para-
graph (b)(1)(i) (C) or (D) of this section, 
for a one-year period that includes 
such day; and 

(B) An individual, corporation or not-
for-profit organization is a resident of 
a foreign country if it is a resident of 
that country for purposes of the in-
come tax treaty between the United 
States and that country. 

(iii) Publicly-traded class of stock treat-
ed as owned by qualifying shareholders. 
A class of stock of a foreign corpora-
tion shall be treated as owned by quali-
fying shareholders if— 

(A) The class of stock is listed on an 
established securities market in the 
United States or in the country of resi-
dence of the foreign corporation seek-
ing qualified resident status; and 

(B) The class of stock is primarily 
and regularly traded on such market 
(within the meaning of paragraphs (d) 
(3) and (4) of this section, applied as if 
the class of stock were the sole class of 
stock relied on to meet the require-
ments of paragraph (d)(4)(i)(A)). 

For purposes of this paragraph (b), 
stock in such class shall not also be 
treated as owned by any qualifying 
shareholders who own such stock, ei-
ther directly or indirectly. 

(iv) Special rule for not-for-profit orga-
nizations. A not-for-profit organization 
is described in paragraph (b)(1)(iv) of 
this section if it meets the following 
requirements— 

(A) It is a corporation, association 
taxable as a corporation, trust, fund, 
foundation, league or other entity op-
erated exclusively for religious, chari-
table, educational, or recreational pur-
poses, and it is not organized for profit; 

(B) It is generally exempt from tax in 
its country of organization by virtue of 
its not-for-profit status; and 

(C) Either— 
(1) More than 50 percent of its annual 

support is expended on behalf of per-
sons described in paragraphs (b)(1)(i)(A) 
through (E) of this section or on quali-
fied residents of the country in which 
the organization is organized; or 

(2) More than 50 percent of its annual 
support is derived from persons de-
scribed in paragraphs (b)(1)(i) (A) 
through (E) of this section or from per-
sons who are qualified residents of the 
country in which the organization is 
organized. 
For purposes of meeting the require-
ments of paragraph (b)(1)(iv)(C) of this 
section, a not-for-profit organization 
may rely on the addresses of record of 
its individual beneficiaries and sup-
porters to determine if such persons 
are resident in the country in which 
the not-for-profit organization is orga-
nized, provided that the addresses of 
record are not nonresidential addresses 
such as a post office box or in care of 
a financial intermediary, and the offi-
cers, directors or administrators of the 
organization do not know or have rea-
son to know that the individual bene-
ficiaries or supporters do not reside at 
that address. 

(2) Rules for determining constructive 
ownership—(i) General rules for attribu-
tion. For purposes of this section, stock 
owned by a corporation, partnership, 
trust, estate, or mutual insurance com-
pany or similar entity shall be treated 
as owned proportionately by its share-
holders, partners, beneficiaries, 
grantors or other interest holders as 
provided in paragraph (b)(2)(ii) through 
(v) of this section. The proportionate 
interest rules of this paragraph (b)(2) 
shall apply successively upward 
through a chain of ownership, and a 
person’s proportionate interest shall be 
computed for the relevant days or pe-
riod that is taken into account in de-
termining whether a foreign corpora-
tion is a qualified resident. Except as 
otherwise provided, stock treated as 
owned by a person by reason of this 
paragraph (b)(2) shall, for purposes of 
applying this paragraph (b)(2), be treat-
ed as actually owned by such person. 

(ii) Partnerships. A partner shall be 
treated as having an interest in stock 
of a foreign corporation owned by a 
partnership in proportion to the least 
of— 

(A) The partner’s percentage dis-
tributive share of the partnership’s div-
idend income from the stock; 

(B) The partner’s percentage dis-
tributive share of gain from disposition 
of the stock by the partnership; 
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(C) The partner’s percentage distribu-
tive share of the stock (or proceeds 
from the disposition of the stock) upon 
liquidation of the partnership. 
For purposes of this paragraph 
(b)(2)(ii), however, all qualifying share-
holders that are partners of a partner-
ship shall be treated as one partner. 
Thus, the percentage distributive 
shares of dividend income, gain and liq-
uidation rights of all qualifying share-
holders that are partners in a partner-
ship are aggregated prior to deter-
mining the least of the three percent-
ages. 

(iii) Trusts and estates—(A) Bene-
ficiaries. In general, a person shall be 
treated as having an interest in stock 
of a foreign corporation owned by a 
trust or estate in proportion to the per-
son’s actuarial interest in the trust or 
estate, as provided in section 
318(a)(2)(B)(i), except that an income 
beneficiary’s actuarial interest in the 
trust will be determined as if the 
trust’s only asset were the stock. The 
interest of a remainder beneficiary in 
stock will be equal to 100 percent 
minus the sum of the percentages of 
any interest in the stock held by in-
come beneficiaries. The ownership of 
an interest in stock owned by a trust 
shall not be attributed to any bene-
ficiary whose interest cannot be deter-
mined under the preceding sentence, 
and any such interest, to the extent 
not attributed by reason of this para-
graph (b)(2)(iii)(A), shall not be consid-
ered owned by a beneficiary unless all 
potential beneficiaries with respect to 
the stock are qualifying shareholders. 
In addition, a beneficiary’s actuarial 
interest will be treated as zero to ex-
tent that a grantor is treated as own-
ing the stock under paragraph 
(b)(2)(iii)(B) of this section. A substan-
tially separate and independent share 
of a trust, within the meaning of sec-
tion 663(c), shall be treated as a sepa-
rate trust for purposes of this para-
graph (b)(2)(iii)(A), provided that pay-
ment of income, accumulated income 
or corpus of a share of one beneficiary 
(or group of beneficiaries) cannot affect 
the proportionate share of income, ac-
cumulated income or corpus of another 
beneficiary (or group of beneficiaries). 

(B) Grantor trusts. A person is treated 
as the owner of stock of a foreign cor-

poration owned by a trust to the extent 
that the stock is included in the por-
tion of the trust that is treated as 
owned by the person under sections 671 
to 679 (relating to grantors and others 
treated as substantial owners). 

(iv) Corporations that issue stock. A 
shareholder of a corporation that 
issues stock shall be treated as owning 
stock of a foreign corporation that is 
owned by such corporation on any day 
in a proportion that equals the value of 
the stock owned by such shareholder to 
the value of all stock of such corpora-
tion. If there is an agreement, express 
or implied, that a shareholder of a cor-
poration will not receive distributions 
from the earnings of stock owned by 
the corporation, the shareholder will 
not be treated as owning that stock 
owned by the corporation. 

(v) Mutual insurance companies and 
similar entities. Stock held by a mutual 
insurance company, mutual savings 
bank, or similar entity (including an 
association taxable as a corporation 
that does not issue stock interests) 
shall be considered owned proportion-
ately by the policy holders, depositors, 
or other owners in the same proportion 
that such persons share in the surplus 
of such entity upon liquidation or dis-
solution. 

(vi) Pension funds. See paragraphs 
(b)(8) (ii) and (iii) of this section for the 
attribution of stock owned by a pen-
sion fund (as defined in paragraph 
(b)(8)(i)(A)) to beneficiaries of the fund. 

(vii) Examples. The rules of paragraph 
(b)(2)(ii) of this section are illustrated 
by the following examples.

Example 1. Stock held solely by qualifying 
shareholders through a partnership. A and B, 
residents of country X, are qualifying share-
holders, within the meaning of paragraphs 
(b)(1)(i) (A) through (E) of this section, and 
the sole partners of partnership P. P’s only 
asset is the stock of foreign corporation Z, a 
country X corporation seeking qualified resi-
dent status under this section. A’s distribu-
tive share of P’s income and gain on the dis-
position of P’s assets is 80 percent, but A’s 
distributive share of P’s assets (or the pro-
ceeds therefrom) on P’s liquidation is 20 per-
cent. B’s distributive share of P’s income and 
gain is 20 percent and B is entitled to 80 per-
cent of the assets (or proceeds therefrom) on 
P’s liquidation. Under the attribution rules 
of paragraph (b)(2)(ii) of this section, A and 
B will be treated as a single partner owning 
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in the aggregate 100 percent of the stock of 
Z owned by P.

Example 2. Stock held by both qualifying and 
non-qualifying shareholders through a partner-
ship. Assume the same facts as in Example 1 
except that C, an individual who is not a 
qualifying shareholder, is also a partner in P 
and that C’s distributive share of P’s income 
is 60 percent. The distributive shares of A 
and B are the same as in Example 1 except 
that A’s distributive share of income is 20 
percent. Under the attribution rules of para-
graph (b)(2)(ii) of this section, A and B will 
be treated as a single partner owning in the 
aggregate 40 percent of the stock of Z owned 
by P (i.e., the least of A and B’s aggregate 
distributive shares of dividend income (40 
percent), gain (100 percent), and liquidation 
rights (100 percent) with respect to the Z 
stock).

Example 3. Stock held through tiered partner-
ships. Assume the same facts as in Example 1, 
except that P does not own the stock of Z di-
rectly, but rather is a partner in partnership 
P1, which owns the stock of Z. Assume that 
P’s distributive share of the dividend in-
come, gain and liquidation rights with re-
spect to the Z stock held by P1 is 40 percent. 
Assume that of the remaining partners of P1 
only D is a qualifying shareholder. D’s dis-
tributive share of P1’s dividend income and 
gain is 15 percent; D’s distributive share of 
P1’s assets on liquidation is 25 percent. 
Under the attribution rules of paragraph 
(b)(2)(ii) of this section, A and B, treated as 
a single partner, will own 40 percent of the Z 
stock owned by P1 (100 percent X 40 percent) 
and D will be treated as owning 15 percent of 
the Z stock owned by P1 (the least of D’s div-
idend income (15 percent), gain (15 percent), 
and liquidation rights (25 percent) with re-
spect to the Z stock). Thus, 55 percent of the 
Z stock owned by P1 is treated as owned by 
qualifying shareholders under paragraph 
(b)(2)(ii) of this section.

(3) Required documentation—(i) Owner-
ship statements, certificates of residency 
and intermediary ownership statements. 
Except as provided in paragraphs 
(b)(3)(ii), (iii) and (iv) and paragraph 
(b)(8) of this section, a person shall 
only be treated as a qualifying share-
holder of a foreign corporation if— 

(A) For the relevant period, the per-
son completes an ownership statement 
described in paragraph (b)(4) of this 
section and, in the case of an indi-
vidual who is not a U.S. citizen or resi-
dent, also obtains a certificate of resi-
dency described in paragraph (b)(5) of 
this section; 

(B) In the case of a person owning 
stock in the foreign corporation indi-
rectly through one or more inter-

mediaries (including mere legal owners 
or recordholders acting as nominees), 
each intermediary completes an inter-
mediary ownership statement de-
scribed in paragraph (b)(6) of this sec-
tion; and 

(C) Such ownership statements and 
certificates of residency are received 
by the foreign corporation on or before 
the earlier of the date it files its in-
come tax return for the taxable year to 
which the statements relate or the due 
date (including extensions) for filing 
such return or, in the case of a foreign 
corporation claiming treaty benefits 
under § 1.884–4(b)(8) (i) or (ii) (relating 
to branch interest) on or before the 
date on which such interest is paid. 

(ii) Substitution of intermediary 
verification statement for ownership state-
ments and certificates of residency. If a 
qualifying shareholder owns stock 
through an intermediary that is either 
a domestic corporation, a resident of 
the United States, or a resident (for 
treaty purposes) of a country with 
which the United States has an income 
tax treaty in effect, the intermediary 
may provide an intermediary 
verification statement (as described in 
paragraph (b)(7) of this section) in 
place of any relevant ownership state-
ments and certificates of residency 
from qualifying shareholders, and in 
place of intermediary ownership state-
ments (or, where applicable, inter-
mediary verification statements) from 
all intermediaries standing in the 
chain of ownership between the quali-
fying shareholders and the inter-
mediary issuing the intermediary 
verification statement. An inter-
mediary verification statement gen-
erally certifies that the verifying 
intermediary holds the documentation 
described in the preceding sentence and 
agrees to make it available to the Dis-
trict Director on request. Such inter-
mediary verification statements, along 
with an intermediary ownership state-
ment from the verifying intermediary, 
must be received by the foreign cor-
poration on or before the earlier of the 
date if files its income tax return for 
the taxable year to which the state-
ments relate or the due date (including 
extensions) for filing such return. An 
indirect owner of a foreign corporation 
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is thus treated as a qualifying share-
holder of a foreign corporation if the 
foreign corporation receives, on or be-
fore the time specified above, an inter-
mediary verification statement and an 
intermediary ownership statement 
from the verifying intermediary and an 
intermediary ownership statement 
from all intermediaries standing in the 
chain of the verifying intermediary’s 
ownership of its interest in the foreign 
corporation. 

(iii) Special rule for registered share-
holders of widely-held corporations. An 
ownership statement and a certificate 
of residency shall not be required in 
the case of an individual who is a 
shareholder of record of a corporation 
that has at least 250 shareholders if— 

(A) The individual owns less than one 
percent of the stock (by value) (apply-
ing the attribution rules of section 318) 
of the corporation at all times during 
the taxable year; 

(B) The individual’s address of record 
is in the corporation’s country of resi-
dence and is not a nonresidential ad-
dress such as a post office box or in 
care of a financial intermediary or 
stock transfer agent; and 

(C) The officers and directors of the 
corporation do not know or have rea-
son to know that the individual does 
not reside at that address. 
The rule in this paragraph (b)(3)(iii) 
may also be applied with respect to in-
dividual owners of mutual insurance 
companies, mutual savings banks or 
similar entities, provided that the 
same conditions set forth in this para-
graph (b)(3)(iii) are met with respect to 
such individuals. 

(iv) Special rule for pension funds. See 
paragraphs (b)(8) (ii) through (v) of this 
section for special documentation rules 
applicable to pension funds (as defined 
in paragraph (b)(8)(i)(A) of this sec-
tion). 

(v) Reasonable cause exception. If a 
foreign corporation does not obtain the 
documentation described in this para-
graph (b)(3) or (b)(8) of this section in a 
timely manner but is able to show 
prior to notification of an examination 
of the return for the taxable year that 
the failure was due to reasonable cause 
and not willful neglect, the foreign cor-
poration may perfect the documenta-
tion after the deadlines specified in 

this paragraph (b)(3) or (b)(8) of this 
section. It may make such a showing 
by providing a written statement to 
the District Director having jurisdic-
tion over the taxpayer’s return or the 
Office of the Assistant Commissioner 
(International), as applicable, setting 
forth the reasons for the failure to ob-
tain the documentation in a timely 
manner and describing the documenta-
tion that was received after the dead-
line had passed. Whether a failure to 
obtain the documentation in a timely 
manner was due to reasonable cause 
shall be determined by the District Di-
rector or the Office of the Assistant 
Commissioner (International), as appli-
cable, under all the facts and cir-
cumstances. 

(4) Ownership statements from quali-
fying shareholders—(i) Ownership state-
ments from individuals. An ownership 
statement from an individual is a writ-
ten statement signed by the individual 
under penalties of perjury stating— 

(A) The name, permanent address, 
and country of residence of the indi-
vidual and, if the individual was not a 
resident of the country for the entire 
taxable year of the foreign corporation 
seeking qualified resident status, the 
period during which it was a resident of 
the foreign corporation’s country of 
residence; 

(B) If the individual is a direct bene-
ficial owner of stock in the foreign cor-
poration, the name of the corporation, 
the number of shares in each class of 
stock of the corporation that are so 
owned, and the period of time during 
the taxable year of the foreign corpora-
tion during which the individual owned 
the stock (or, in the case of an associa-
tion taxable as a corporation, the 
amount and nature of the owner’s in-
terest in such association); 

(C) If the individual directly owns an 
interest in a corporation, partnership, 
trust, estate or other intermediary 
that owns (directly or indirectly) stock 
in the foreign corporation, the name of 
the intermediary, the number and class 
of shares or amount and nature of the 
interest of the individual in such inter-
mediary (that is relevant for purposes 
of attributing ownership in paragraph 
(b)(2) of this section), and the period of 
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time during the taxable year of the for-
eign corporation during which the indi-
vidual held such interest; and 

(D) To the extent known by the indi-
vidual, a description of the chain of 
ownership through which the indi-
vidual owns stock in the foreign cor-
poration, including the name and ad-
dress of each intermediary standing be-
tween the intermediary described in 
paragraph (b)(4)(i)(C) of this section 
and the foreign corporation. 

(ii) Ownership statements from govern-
ments. An ownership statement from a 
government that is a qualifying share-
holder is a written statement signed by 
either— 

(A) An official of the governmental 
authority, agency or office that has su-
pervisory authority with respect to the 
government’s ownership interest who 
is authorized to sign such a statement 
on behalf of the authority, agency or 
office; or 

(B) The competent authority of the 
foreign country (as defined in the in-
come tax treaty between the United 
States and the foreign country). 
Such statement shall provide the title 
of the official signing the statement 
and the name and address of the gov-
ernment agency, and shall provide the 
information described in paragraphs 
(b)(4)(i) (B) through (D) of this section 
(substituting ‘‘government’’ for ‘‘indi-
vidual’’) with respect to the govern-
ment’s direct or indirect ownership of 
stock in the foreign corporation seek-
ing qualified resident status. 

(iii) Ownership statements from pub-
licly-traded corporations. An ownership 
statement from a corporation that is a 
qualifying shareholder under paragraph 
(b)(1)(i)(C) of this section is a written 
statement signed by a person author-
ized to sign a tax return on behalf of 
the corporation under penalties of per-
jury stating— 

(A) The name, permanent address, 
and principal place of business of the 
corporation (if different from its per-
manent address); 

(B) The information described in 
paragraphs (b)(4)(i) (B) through (D) of 
this section (substituting ‘‘corpora-
tion’’ for ‘‘individual’’); and 

(C) That the corporation’s stock is 
primarily and regularly traded on an 
established securities exchange (within 

the meaning of paragraph (d) of this 
section) in the United States or its 
country of residence. 

(iv) Ownership statements from not-for-
profit organizations. An ownership 
statement from a not-for-profit organi-
zation (other than a pension fund as de-
fined in paragraph (b)(8)(i)(A) of this 
section) is a written statement signed 
by a person authorized to sign a tax re-
turn on behalf of the organization 
under penalties of perjury stating— 

(A) The name, permanent address, 
and principal location of the activities 
of the organization (if different from 
its permanent address); 

(B) The information described in 
paragraphs (b)(4)(i) (B) through (D) of 
this section (substituting ‘‘not-for-
profit organization’’ for ‘‘individual’’) 
with respect to the not-for-profit orga-
nization’s direct or indirect ownership 
of stock in the foreign corporation 
seeking qualified resident status; and 

(C) That the not-for-profit organiza-
tion satisfies the requirements of para-
graph (b)(1)(iv) of this section. 

(v) Ownership through a nominee. For 
purposes of this paragraph (b)(4) and 
paragraph (b)(6) of this section, a per-
son who owns either stock in a foreign 
corporation seeking qualified resident 
status or an interest in an inter-
mediary described in paragraph 
(b)(4)(i)(C) of this section through a 
nominee shall be treated as owning 
such stock or interest directly and 
must, therefore, provide the informa-
tion described in paragraphs (b)(4) (i) 
through (iv) of this section, as applica-
ble. Such person must also provide the 
name and address of the nominee. 

(5) Certificate of residency. A certifi-
cate of residency must be signed by the 
relevant authorities (as described 
below) of the country of residence of 
the individual shareholder and must 
state that the individual is a resident 
of that country for purposes of its in-
come tax laws or, if the authorities do 
not customarily make such a deter-
mination, that the individual has filed 
a tax return claiming resident status 
and subjecting the individual’s income 
to tax on a resident basis for the tax-
able year or period that ends with or 
within the taxable year for which the 
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corporation is seeking qualified resi-
dent status. In the case of an indi-
vidual who is not legally required to 
file a tax return in his or her country 
of residence or in any other country, a 
certificate of residency of a parent or 
guardian residing at such individual’s 
address shall be considered sufficient 
to meet that individual’s obligation 
under this paragraph (b)(5). The rel-
evant authorities shall be the com-
petent authority of the foreign country 
of which the foreign corporation is a 
resident, as defined in the income tax 
treaty between the foreign country and 
the United States, or such other gov-
ernmental office of the foreign country 
(or political subdivision thereof) that 
customarily provides statements of 
residence. Notwithstanding the fore-
going, the Commissioner may consult 
with the competent authority of a 
country regarding the procedures set 
forth in this paragraph (b)(5) and if 
necessary agree on additional or alter-
native procedures under which these 
certificates may be issued. 

(6) Intermediary ownership statement. 
An intermediary ownership statement 
is a written statement signed under 
penalties of perjury by the inter-
mediary (if the intermediary is an indi-
vidual) or a person that would be au-
thorized to sign a tax return on behalf 
of the intermediary (if the inter-
mediary is not an individual) con-
taining the following information: 

(i) The name, address, country of res-
idence, and principal place of business 
(in the case of a corporation or part-
nership) of the intermediary and, if the 
intermediary is a trust or estate, the 
name and permanent address of all 
trustees or executors (or equivalent 
under foreign law); 

(ii) The information described in 
paragraphs (b)(4)(i) (B) through (D) 
(substituting ‘‘intermediary making 
the ownership statement’’ for ‘‘indi-
vidual’’) with respect to the 
intermediary’s direct or indirect own-
ership in the stock in the foreign cor-
poration seeking qualified resident sta-
tus; 

(iii) If the intermediary is a nominee 
for a qualifying shareholder or another 
intermediary, the name and permanent 
address of the qualifying shareholder, 

or the name and principal place of busi-
ness of such other intermediary; 

(iv) If the intermediary is not a 
nominee for a qualifying shareholder or 
another intermediary, the propor-
tionate interest in the intermediary of 
each direct shareholder, partner, bene-
ficiary, grantor, or other interest hold-
er (or if the direct holder is a nominee, 
of its beneficial shareholder, partner, 
beneficiary, grantor, or other interest 
holder) from which the intermediary 
received an ownership statement and 
the period of time during the taxable 
year for which the interest in the 
intermediary was owned by such share-
holder, partner, beneficiary, grantor or 
other interest holder. For purposes of 
this paragraph (b)(6)(iv), the propor-
tionate interest of a person in an inter-
mediary is the percentage interest (by 
value) held by such person, determined 
using the principles for attributing 
ownership in paragraph (b)(2) of this 
section. If an intermediary is not re-
quired to receive an ownership state-
ment from its individual registered 
shareholders or other interest holders 
by reason of paragraph (b)(3)(iii) of this 
section, then it must provide a list of 
the names and addresses of such reg-
istered shareholders or other interest 
holders and the aggregate propor-
tionate interest in the intermediary of 
such registered shareholders or other 
interest holders. 

(7) Intermediary verification statement. 
An intermediary verification state-
ment that may be substituted for cer-
tain documentation under paragraph 
(b)(3)(ii) of this section is a written 
statement signed under penalties of 
perjury by the intermediary (if the 
intermediary is an individual) or by a 
person that would be authorized to sign 
a tax return on behalf of the inter-
mediary (if the verifying intermediary 
is not an individual) containing the fol-
lowing information— 

(i) The name, principal place of busi-
ness, and country of residence of the 
verifying intermediary; 

(ii) A statement that the verifying 
intermediary has obtained either— 

(A) An ownership statement and, if 
applicable, a certificate of residency 
from a qualifying shareholder with re-
spect to the foreign corporation seek-
ing qualified resident status, and an 
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intermediary ownership statement 
from each intermediary standing in the 
chain of ownership between the 
verifying intermediary and the quali-
fying shareholder; or 

(B) An intermediary verification 
statement substituting for the docu-
mentation described in paragraph 
(b)(7)(ii)(A) and an intermediary owner-
ship statement from such intermediary 
and each intermediary standing in the 
chain of ownership between such inter-
mediary and the verifying inter-
mediary; 

(iii) The proportionate interest (as 
computed using the documentation de-
scribed in paragraph (b)(7)(ii) of this 
section) in the intermediary owned di-
rectly or indirectly by qualifying 
shareholders; 

(iv) An agreement to make available 
to the Commissioner at such time and 
place as the Commissioner may request 
the underlying documentation de-
scribed in paragraph (b)(7)(ii) of this 
section; and 

(v) A specific and valid waiver of any 
right to bank secrecy or other secrecy 
under the laws of the country in which 
the verifying intermediary is located, 
with respect to any qualifying share-
holder ownership statements, certifi-
cates of residency, intermediary owner-
ship statements or intermediary 
verification statements that the 
verifying intermediary has obtained 
pursuant to paragraph (b)(7)(ii) of this 
section. 
A foreign corporation may combine, in 
a single statement, the information in 
an intermediary ownership statement 
and the information in an intermediary 
verification statement. 

(8) Special rules for pension funds—(i) 
Definitions—(A) Pension fund. For pur-
poses of this section, the term ‘‘pension 
fund’’ shall mean a trust, fund, founda-
tion, or other entity that is established 
exclusively for the benefit of employ-
ees or former employees of one or more 
employers, the principal purpose of 
which is to provide retirement, dis-
ability, and death benefits to bene-
ficiaries of such entity and persons des-
ignated by such beneficiaries in consid-
eration for prior services rendered. 

(B) Beneficiary. For purposes of this 
section, the term ‘‘beneficiary’’ of a 
pension fund shall mean any person 

who has made contributions to the pen-
sion fund, or on whose behalf contribu-
tions have been made, and who is cur-
rently receiving retirement, disability, 
or death benefits from the pension fund 
or can reasonably be expected to re-
ceive such benefits in the future, 
whether or not the person’s right to re-
ceive benefits from the fund has vested. 

(ii) Government pension funds. An in-
dividual who is a beneficiary of a pen-
sion fund that would be a controlled 
entity of a foreign sovereign within the 
principles of § 1.892–2T(c)(1) of the regu-
lations (relating to pension funds es-
tablished for the benefit of employees 
or former employees of a foreign gov-
ernment) shall be treated as a quali-
fying shareholder of a foreign corpora-
tion in which the pension fund owns a 
direct or indirect interest without hav-
ing to meet the documentation require-
ments under paragraph (b)(3)(i)(A) of 
this section, if the foreign corporation 
is resident in the country of the foreign 
sovereign and the trustees, directors, 
or other administrators of the pension 
fund provide, with the pension fund’s 
intermediary ownership statement de-
scribed in paragraph (b)(6) of this sec-
tion, a written statement that the fund 
is a controlled entity described in this 
paragraphs (b)(8)(ii). See paragraph 
(b)(4)(ii) of this section regarding an 
ownership statement from a pension 
fund that is an integral part of a for-
eign government. 

(iii) Non-government pension funds. 
For purposes of this section, an indi-
vidual who is a beneficiary of a pension 
fund not described in paragraph 
(b)(8)(ii) of this section shall be treated 
as a qualifying shareholder of a foreign 
corporation owned directly or indi-
rectly by such pension fund without 
having to meet the documentation re-
quirements under paragraph (b)(3)(i)(A) 
of this section, if— 

(A) The pension fund is administered 
in the foreign corporation’s country of 
residence and is subject to supervision 
or regulation by a governmental au-
thority (or other authority delegated 
to perform such supervision or regula-
tion by a governmental authority) in 
such country; 

(B) The pension fund is generally ex-
empt from income taxation in its coun-
try of administration; 
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(C) The pension fund has 100 or more 
beneficiaries; 

(D) The beneficiary’s address, as it 
appears on the records of the fund, is in 
the foreign corporation’s country of 
residence or the United States and is 
not a nonresidential address, such as a 
post office box or in care of a financial 
intermediary, and none of the trustees, 
directors or other administrators of 
the pension fund know, or have reason 
to know, that the beneficiary is not an 
individual resident of such foreign 
country or the United States; 

(E) In the case of a pension fund that 
has fewer than 500 beneficiaries, the 
beneficiary’s employer provides (if the 
beneficiary is currently contributing to 
the fund) to the trustees, directors or 
other administrators a written state-
ment that the beneficiary is currently 
employed in the country in which the 
fund is administered or is usually em-
ployed in such country but is tempo-
rarily employed by the company out-
side of the country; and 

(F) The trustees, directors or other 
administrators of the pension fund pro-
vide, with the pension fund’s inter-
mediary ownership statement de-
scribed in paragraph (b)(6) of this sec-
tion, a written statement signed under 
penalties of perjury declaring that the 
pension fund meets the requirements in 
paragraphs (b)(8)(iii) (A), (B), and (C) of 
this section and giving the number of 
beneficiaries who meet the require-
ments of paragraph (b)(8)(iii)(D) of this 
section, and, if applicable, paragraph 
(b)(8)(iii)(E) of this section. 

(iv) Computation of beneficial interests 
in non-government pension funds. The 
number of shares in a foreign corpora-
tion that are held indirectly by bene-
ficiaries of a pension fund who are 
qualifying shareholders may be com-
puted based on the ratio of the number 
of such beneficiaries to all bene-
ficiaries of the pension fund (rather 
than on the basis of the rules in para-
graph (b)(2) of this section) if— 

(A) The pension fund meets the re-
quirements of paragraphs (b)(8)(iii) (A), 
(B), and (C) of this section; 

(B) The trustees, directors or other 
administrators of the pension fund 
have no knowledge, and no reason to 
know, that the ratio of the pension 
fund’s beneficiaries who are residents 

of either the country in which the pen-
sion fund is administered or of the 
United States to all beneficiaries of the 
pension fund would differ significantly 
from the ratio of the sum of the actu-
arial interests of such residents in the 
pension fund to the actuarial interests 
of all beneficiaries in the pension fund 
(or, if the beneficiaries’ actuarial inter-
est in the stock held directly or indi-
rectly by the pension fund differs from 
the beneficiaries’ actuarial interest in 
the pension fund, the ratio of actuarial 
interests computed by reference to the 
beneficiaries’ actuarial interest in the 
stock); 

(C) Either— 
(1) Any overfunding of the pension 

fund would be payable, pursuant to the 
governing instrument or the laws of 
the foreign country in which the pen-
sion fund is administered, only to, or 
for the benefit of, one or more corpora-
tions that are qualified residents of the 
country in which the pension fund is 
administered, individual beneficiaries 
of the pension fund or their designated 
beneficiaries, or social or charitable 
causes (the reduction of the obligation 
of the sponsoring company or compa-
nies to make future contributions to 
the pension fund by reason of over-
funding shall not itself result in such 
overfunding being deemed to be pay-
able to or for the benefit of such com-
pany or companies); or 

(2) The foreign country in which the 
pension fund is administered has laws 
that are designed to prevent over-
funding of a pension fund and the fund-
ing of the pension fund is within the 
guidelines of such laws; or 

(3) The pension fund is maintained to 
provide benefits to employees in a par-
ticular industry, profession, or group of 
industries or professions and employees 
of at least 10 companies (other than 
companies that are owned or con-
trolled, directly or indirectly, by the 
same interests) contribute to the pen-
sion fund or receive benefits from the 
pension fund; and 

(D) The trustees, directors or other 
administrators provide, with the pen-
sion fund’s intermediary ownership 
statement described in paragraph (b)(6) 
of this section, a written statement 
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signed under penalties of perjury certi-
fying that the requirements in para-
graphs (b)(8)(iv) (A), (B), and either 
(C)(1), (C)(2) or (C)(3) of this section 
have been met. 

The statement described in paragraph 
(b)(8)(iv) (D) of this section may be 
combined, in a single statement, with 
the information required in paragraph 
(b)(8)(iv) (F) of this section. 

(v) Time for making determinations. 
The determinations required to be 
made under this paragraph (b)(8) shall 
be made using information shown on 
the records of the pension fund for a 
date on or after the beginning of the 
foreign corporation’s taxable year to 
which the determination is relevant. 

(9) Availability of documents for inspec-
tion—(i) Retention of documents by the 
foreign corporation. The documentation 
described in paragraphs (b)(3) and (b)(8) 
of this section must be retained by the 
foreign corporation until expiration of 
the period of limitations for the tax-
able year to which the documentation 
relates and must be made available for 
inspection by the District Director at 
such time and place as the District Di-
rector may request. 

(ii) Retention of documents by an inter-
mediary issuing an intermediary 
verification statement. The documenta-
tion upon which an intermediary relies 
to issue an intermediary verification 
statement under paragraph (b)(7) of 
this section must be retained by the 
intermediary for a period of six years 
from the date of issuance of the inter-
mediary verification statement and 
must be made available for inspection 
by the District Director at such time 
and place as the District Director may 
request. 

(10) Examples. The application of this 
paragraph (b) is illustrated by the fol-
lowing examples.

Example 1. Foreign corporation A is a resi-
dent of country L, which has an income tax 
treaty in effect with the United States. For-
eign corporation A has one class of stock 
issued and outstanding consisting of 1,000 
shares, which are beneficially owned by the 
following alien individuals, directly or by ap-
plication of paragraph (b)(2) of this section:

Individual 

Shares 
owned, 

directly or 
indirectly 
by appli-
cation of 

para-
graph 

(b)(2) of 
this sec-

tion 

Percent-
age 

T—resident of the U.S ...................... 200 20
U—resident of country L ................... 400 40
V—resident of country M .................. 100 10
W—resident of country L .................. 210 21
X—resident of country N ................... 90 9

Total ........................................... 1,000 100

(i) T owns his 200 shares directly and is a 
beneficial owner. 

(ii) U and V own, respectively, an 80 per-
cent and a 20 percent actuarial interest in 
foreign trust FT, (which interest does not 
differ from their respective interests in the 
stock owned by FT), which beneficially owns 
100 percent of the stock of a foreign corpora-
tion B with bearer shares, which beneficially 
owns 500 shares of foreign corporation A. 
Foreign corporation B is incorporated in a 
country that does not have an income tax 
treaty with the United States. The foreign 
trust has deposited the bearer shares it owns 
in B with a bank in a foreign country that 
has an income tax treaty with the United 
States. 

(iii) W beneficially owns all the shares of 
foreign corporation C, which are registered 
in the name of individual Z, a nominee, who 
resides in country L; foreign corporation C 
beneficially owns a 70 percent interest in for-
eign corporation D, which beneficially owns 
300 shares of A. D’s shares are bearer shares 
that C (not a resident of a country with 
which the United States has an income tax 
treaty) has deposited with a bank in a for-
eign country that has an income tax treaty 
with the United States. 

(iv) X beneficially owns a 30 percent inter-
est in foreign corporation D. 

(v) A is a qualified resident of country L if 
it obtains the applicable documentation de-
scribed in paragraph (b)(3) of this section ei-
ther with respect to ownership by individ-
uals U and W or with respect to ownership by 
individuals T and U, since either combina-
tion of qualifying shareholders of foreign 
corporation A will exceed 50 percent.

Example 2. Assume the same facts as in Ex-
ample 1 and assume that foreign corporation 
A chooses to obtain documentation with re-
spect to individuals T and U. 

(i) A must obtain, pursuant to paragraph 
(b)(3)(i) of this section, an ownership state-
ment (as described in paragraph (b)(4)(i) of 
this section) signed by T. T is not required to 
furnish a certificate of residency because T 
is a U.S. resident. 
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(ii) U must provide foreign trust FT with 
an ownership statement and certificate of 
residency, as described in paragraphs (b)(4) 
and (b)(5) of this section. The trustees of FT 
must provide the depository bank holding 
foreign corporation B’s bearer shares with an 
intermediary ownership statement con-
cerning its beneficial ownership of B’s shares 
and must attach to it the documentation 
provided by U. The depository bank must 
provide B with an intermediary ownership 
statement regarding its holding of B shares 
on behalf of FT and has the choice of attach-
ing— 

(A) The documentation from U and the 
intermediary ownership statement from FT; 
or 

(B) An intermediary verification state-
ment described in paragraph (b)(7) of this 
section, in which case foreign corporation B 
would not be provided with U’s individual 
documentation or FT’s intermediary owner-
ship statement, both of which are retained 
by the depository bank. 

(iii) In either case, B must then provide 
foreign corporation A with an intermediary 
ownership statement regarding its direct 
beneficial ownership of shares in A and, as 
the case may be, either— 

(A) U’s documentation and the inter-
mediary ownership statements by FT and 
the depository bank; or 

(B) The depository bank’s intermediary 
ownership and verification statements. 

(iv) Thus, with respect to U, A must obtain 
under paragraph (b)(3)(i) of this section the 
individual documentation regarding U and 
an intermediary ownership statement from 
each intermediary standing in the chain of 
U’s indirect beneficial ownership of shares in 
A, i.e., from FT, the depository bank and B. 
In the alternative, A must obtain under 
paragraph (b)(3)(ii) of this section an inter-
mediary verification statement issued by the 
depository bank and an intermediary owner-
ship statement from the bank and from B, 
which, in this example, are the only inter-
mediaries standing in the chain of ownership 
of the verifying intermediary (i.e., the depos-
itory bank).

Example 3. Assume the same facts as in Ex-
ample 1. In addition, assume that foreign cor-
poration A chooses to obtain documentation 
with respect to individuals U and W. With re-
spect to U, A must obtain the same docu-
mentation that is described in Example 2. 
With respect to W, A must obtain, under 
paragraph (b)(3)(i) of this section, individual 
documentation regarding W and an inter-
mediary ownership statement from each 
intermediary standing in the chain of W’s in-
direct beneficial ownership of shares in A, 
i.e., from individual Z, foreign corporation C, 
the depository bank in the foreign treaty 
country, and foreign corporation D. In the 
alternative, A must obtain, under paragraph 
(b)(3)(ii) of this section, either— 

(i) An intermediary verification statement 
by the depository bank in the foreign treaty 
country and an intermediary ownership 
statement from the bank and from D; or 

(ii) An intermediary verification state-
ment from Z and an intermediary ownership 
statement from Z and from each inter-
mediary standing in the chain of ownership 
of shares in foreign corporation A, i.e., from 
C, the depository bank in the foreign treaty 
country and D. C may not issue an inter-
mediary verification statement because it is 
not a resident of a country with which the 
United States has an income tax treaty.

(c) Base erosion. A foreign corporation 
satisfies the requirement relating to 
base erosion for a taxable year if it es-
tablishes that less than 50 percent of 
its income for the taxable year is used 
(directly or indirectly) to make deduct-
ible payments in the current taxable 
year to persons who are not residents 
(or, in the case of foreign corporations, 
qualified residents) of the foreign coun-
try of which the foreign corporation is 
a resident and who are not citizens or 
residents (or, in the case of domestic 
corporations, qualified residents) of the 
United States. Whether a domestic cor-
poration is a qualified resident of the 
United States shall be determined 
under the principles of this section. 
For purposes of this paragraph (c), the 
term ‘‘deductible payments’’ includes 
payments that would be ordinarily de-
ductible under U.S. income tax prin-
ciples without regard to other provi-
sions of the Code that may require the 
capitalization of the expense, or dis-
allow or defer the deduction. Such pay-
ments include, for example, interest, 
rents, royalties and reinsurance pre-
miums. For purposes of this paragraph 
(c), the income of a foreign corporation 
means the corporation’s gross income 
for the taxable year (or, if the foreign 
corporation has no gross income for 
the taxable year, the average of its 
gross income for the three previous 
taxable years) under U.S. tax prin-
ciples, but not excluding items of in-
come otherwise excluded from gross in-
come under U.S. tax principles. 

(d) Publicly-traded corporations—(1) 
General rule. A foreign corporation that 
is a resident of a foreign country shall 
be treated as a qualified resident of 
that country for any taxable year in 
which— 
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(i) Its stock is primarily and regu-
larly traded (as defined in paragraphs 
(d) (3) and (4) of this section) on one or 
more established securities markets 
(as defined in paragraph (d)(2) of this 
section) in that country, or in the 
United States, or both; or 

(ii) At least 90 percent of the total 
combined voting power of all classes of 
stock of such foreign corporation enti-
tled to vote and at least 90 percent of 
the total value of the stock of such for-
eign corporation is owned, directly or 
by application of paragraph (b)(2) of 
this section, by a foreign corporation 
that is a resident of the same foreign 
country or a domestic corporation and 
the stock of such parent corporation is 
primarily and regularly traded on an 
established securities market in that 
foreign country or in the United 
States, or both. 

(2) Established securities market—(i) 
General rule. For purposes of section 
884, the term ‘‘established securities 
market’’ means, for any taxable year— 

(A) A foreign securities exchange 
that is officially recognized, sanc-
tioned, or supervised by a govern-
mental authority of the country in 
which the market is located, is the 
principal exchange in that country, 
and has an annual value of shares trad-
ed on the exchange exceeding $1 billion 
during each of the three calendar years 
immediately preceding the beginning 
of the taxable year; 

(B) A national securities exchange 
that is registered under section 6 of the 
Securities Act of 1934 (15 U.S.C. 78f); 
and 

(C) A domestic over-the-counter mar-
ket (as defined in paragraph (d)(2)(iv) 
of this section). 

(ii) Exchanges with multiple tiers. If a 
principal exchange in a foreign country 
has more than one tier or market level 
on which stock may be separately list-
ed or traded, each such tier shall be 
treated as a separate exchange. 

(iii) Computation of dollar value of 
stock traded. For purposes of paragraph 
(d)(2)(i)(A) of this section, the value in 
U.S. dollars of shares traded during a 
calendar year shall be determined on 
the basis of the dollar value of such 
shares traded as reported by the Inter-
national Federation of Stock Ex-
changes, located in Paris, or, if not so 

reported, then by converting into U.S. 
dollars the aggregate value in local 
currency of the shares traded using an 
exchange rate equal to the average of 
the spot rates on the last day of each 
month of the calendar year. 

(iv) Definition of over-the-counter mar-
ket. An over-the-counter market is any 
market reflected by the existence of an 
interdealer quotation system. An inter-
dealer quotation system is any system 
of general circulation to brokers and 
dealers that regularly disseminates 
quotations of stocks and securities by 
identified brokers or dealers, other 
than by quotation sheets that are pre-
pared and distributed by a broker or 
dealer in the regular course of business 
and that contain only quotations of 
such broker or dealer. 

(v) Discretion to determine that an ex-
change qualifies as an established securi-
ties market. The Commissioner may, in 
his sole discretion, determine in a pub-
lished document that a securities ex-
change that does not meet the require-
ments of paragraph (d)(2)(i)(A) of this 
section qualifies as an established se-
curities market. Such a determination 
will be made only if it is established 
that— 

(A) The exchange, in substance, has 
the attributes of an established securi-
ties market (including adequate trad-
ing volume, and comparable listing and 
financial disclosure requirements); 

(B) The rules of the exchange ensure 
active trading of listed stocks; and 

(C) The exchange is a member of the 
International Federation of Stock Ex-
changes. 

(vi) Discretion to determine that an ex-
change does not qualify as an established 
securities market. The Commissioner 
may, in his sole discretion, determine 
in a published document that a securi-
ties exchange that meets the require-
ments of paragraph (d)(2)(i) of this sec-
tion does not qualify as an established 
securities market. Such determination 
shall be made if, in the view of the 
Commissioner— 

(A) The exchange does not have ade-
quate listing, financial disclosure, or 
trading requirements (or does not ade-
quately enforce such requirements); or 

(B) There is not clear and convincing 
evidence that the exchange ensures the 
active trading of listed stocks. 
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(3) Primarily traded. For purposes of 
this section, stock of a corporation is 
‘‘primarily traded’’ on one or more es-
tablished securities markets in the cor-
poration’s country of residence or in 
the United States in any taxable year 
if, with respect to each class described 
in paragraph (d)(4)(l)(i)(A) of this sec-
tion (relating to classes of stock relied 
on to meet the regularly traded test)— 

(i) The number of shares in each class 
that are traded during the taxable year 
on all established securities markets in 
the corporation’s country of residence 
or in the United States during the tax-
able year exceeds 

(ii) The number of shares in each 
such class that are traded during that 
year on established securities markets 
in any other single foreign country. 

(4) Regularly traded—(i) General rule. 
For purposes of this section, stock of a 
corporation is ‘‘regularly traded’’ on 
one or more established securities mar-
kets in the foreign corporation’s coun-
try of residence or in the United States 
for the taxable year if— 

(A) One or more classes of stock of 
the corporation that, in the aggregate, 
represent 80 percent or more of the 
total combined voting power of all 
classes of stock of such corporation en-
titled to vote and of the total value of 
the stock of such corporation are listed 
on such market or markets during the 
taxable year; 

(B) With respect to each class relied 
on to meet the 80 percent requirement 
of paragraph (d)(4)(i)(A) of this sec-
tion— 

(1) Trades in each such class are ef-
fected, other than in de minimis quan-
tities, on such market or markets on 
at least 60 days during the taxable year 
(or 1/6 of the number of days in a short 
taxable year); and 

(2) The aggregate number of shares in 
each such class that is traded on such 
market or markets during the taxable 
year is at least 10 percent of the aver-
age number of shares outstanding in 
that class during the taxable year (or, 
in the case of a short taxable year, a 
percentage that equals at least 10 per-
cent of the number of days in the short 
taxable year divided by 365). 
If stock of a foreign corporation fails 
the 80 percent requirement of para-
graph (d)(4)(i)(A) of this section, but a 

class of such stock meets the trading 
requirements of paragraph (d)(4)(i)(B) 
of this section, such class of stock may 
be taken into account under paragraph 
(b)(1)(iii) of this section as owned by 
qualifying shareholders for purposes of 
meeting the ownership test of para-
graph (b)(1) of this section. 

(ii) Classes of stock traded on a domes-
tic established securities market treated as 
meeting trading requirements. A class of 
stock that is traded during the taxable 
year on an established securities mar-
ket located in the United States shall 
be treated as meeting the trading re-
quirements of paragraph (d)(4)(i)(B) of 
this section if the stock is regularly 
quoted by brokers or dealers making a 
market in the stock. A broker or dealer 
makes a market in a stock only if the 
broker or dealer holds himself out to 
buy or sell the stock at the quoted 
price. 

(iii) Closely-held classes of stock not 
treated as meeting trading requirement—
(A) General rule. A class of stock shall 
not be treated as meeting the trading 
requirements of paragraph (d)(4)(i)(B) 
of this section (or the requirements of 
paragraph (d)(4)(ii) of this section) for 
a taxable year if, at any time during 
the taxable year, one or more persons 
who are not qualifying shareholders (as 
defined in paragraph (b)(1) of this sec-
tion) and who each beneficially own 5 
percent or more of the value of the out-
standing shares of the class of stock 
own, in the aggregate, 50 percent or 
more of the outstanding shares of the 
class of stock for more than 30 days 
during the taxable year. For purposes 
of the preceding sentence, shares shall 
not be treated as owned by a qualifying 
shareholder unless such shareholder 
provides to the foreign corporation, by 
the time prescribed in paragraph (b)(3) 
of this section, the documentation de-
scribed in paragraph (b)(3) of this sec-
tion necessary to establish that it is a 
qualifying shareholder. For purposes of 
this paragraph (d)(4)(iii)(A), shares of 
stock owned by a pension fund, as de-
fined in paragraph (b)(8)(i)(A) of this 
section, shall be treated as beneficially 
owned by the beneficiaries of such 
fund, as defined in paragraph 
(b)(8)(i)(B) of this section. 
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(B) Treatment of related persons. Per-
sons related within the meaning of sec-
tion 267(b) shall be treated as one per-
son for purposes of this paragraph 
(d)(4)(iii). In determining whether two 
or more corporations are members of 
the same controlled group under sec-
tion 267(b)(3), a person is considered to 
own stock owned directly by such per-
son, stock owned with the application 
of section 1563(e)(1), and stock owned 
with the application of section 267(c). 
Further, in determining whether a cor-
poration is related to a partnership 
under section 267(b)(10), a person is 
considered to own the partnership in-
terest owned directly by such person 
and the partnership interest owned 
with the application of section 
267(e)(3). 

(iv) Anti-abuse rule. Trades between 
persons described in section 267(b) (as 
modified in paragraph (d)(4)(iii)(B) of 
this section) and trades conducted in 
order to meet the requirements of 
paragraph (d)(4)(i)(B) of this section 
shall be disregarded. A class of stock 
shall not be treated as meeting the 
trading requirements of paragraph 
(d)(4)(i)(B) of this section if there is a 
pattern of trades conducted to meet 
the requirements of that paragraph. 
For example, trades between two per-
sons that occur several times during 
the taxable year my be treated as an 
arrangement or a pattern of trades 
conducted to meet the trading require-
ments of paragraph (d)(4)(i)(B) of this 
section. 

(5) Burden of proof for publicly-traded 
corporations. A foreign corporation that 
relies on this paragraph (d) to establish 
that it is a qualified resident of a coun-
try with which the United States has 
an income tax treaty shall have the 
burden of proving all the facts nec-
essary for the corporation to be treated 
as a qualified resident, except that 
with respect to paragraphs (d)(4) (iii) 
and (iv) of this section, a foreign cor-
poration, with either registered or 
bearer shares, will meet the burden of 
proof if it has no reason to know and 
no actual knowledge of facts that 
would cause the corporation’s stock 
not to be treated as regularly traded 
under such paragraphs. A foreign cor-
poration that has shareholders of 
record must also maintain a list of 

such shareholders and, on request, 
make available to the District Director 
such list and any other relevant infor-
mation known to the foreign corpora-
tion. 

(e) Active trade or business—(1) General 
rule. A foreign corporation that is a 
resident of a foreign country shall be 
treated as a qualified resident of that 
country with respect to any U.S. trade 
or business if, during the taxable 
year— 

(i) It is engaged in the active conduct 
of a trade or business (as defined in 
paragraph (e)(2) of this section) in its 
country of residence; 

(ii) It has a substantial presence 
(within the meaning of paragraph (e)(3) 
of this section) in its country of resi-
dence; and 

(iii) Either— 
(A) Such U.S. trade or business is an 

integral part (as defined in paragraph 
(e)(4) of this section) of an active trade 
or business conducted by the foreign 
corporation in its country of residence; 
or 

(B) In the case of interest received by 
the foreign corporation for which a 
treaty exemption or rate reduction is 
claimed pursuant to § 1.884–4(b)(8)(ii), 
the interest is derived in connection 
with, or is incidental to, a trade or 
business described in paragraph (e)(1)(i) 
of this section. 
A foreign corporation may determine 
whether it is a qualified resident under 
this paragraph (e) by applying the rules 
of this paragraph (e) to the entire af-
filiated group (as defined in section 
1504 (a) without regard to section 
1504(b) (2) or (3)) of which the foreign 
corporation is a member rather than to 
the foreign corporation separately. If a 
foreign corporation chooses to apply 
the rules of this paragraph (e) to its en-
tire affiliated group as provided in the 
preceding sentence, then it must apply 
such rules consistently to all of its 
U.S. trades or businesses conducted 
during the taxable year. 

(2) Active conduct of a trade or busi-
ness. A foreign corporation is engaged 
in the active conduct of a trade or busi-
ness only if either— 

(i) It is engaged in the active conduct 
of a trade or business within the mean-
ing of section 367(a)(3) and the regula-
tions thereunder; or 
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(ii) It qualifies as a banking or fi-
nancing institution under the laws of 
the foreign country of which it is a 
resident, it is licensed to do business 
with residents of its country of resi-
dence, and it is engaged in the active 
conduct of a banking, financing, or 
similar business within the meaning of 
§ 1.864–4(c)(5)(i) in its country of resi-
dence. 
A foreign corporation that is an insur-
ance company within the meaning of 
§ 1.801–3 (a) or (b) is engaged in the ac-
tive conduct of a trade or business only 
if it is predominantly engaged in the 
active conduct of an insurance business 
within the meaning of section 
952(c)(1)(B)(v) and the regulations 
thereunder. 

(3) Substantial presence test—(i) Gen-
eral rule. Except as provided in para-
graph (e)(3)(ii) of this section, a foreign 
corporation that is engaged in the ac-
tive conduct of a trade or business in 
its country of residence has a substan-
tial presence in that country if, for the 
taxable year, the average of the fol-
lowing three ratios exceeds 25 percent 
and each ratio is at least equal to 20 
percent— 

(A) The ratio of the value of the as-
sets of the foreign corporation used or 
held for use in the active conduct of a 
trade or business in its country of resi-
dence at the close of the taxable year 
to the value of all assets of the foreign 
corporation at the close of the taxable 
year; 

(B) The ratio of gross income from 
the active conduct of the foreign cor-
poration’s trade or business in its 
country of residence that is derived 
from sources within such country for 
the taxable year to the worldwide gross 
income of the foreign corporation for 
the taxable year; and 

(C) The ratio of the payroll expenses 
in the foreign corporation’s country of 
residence for the taxable year to the 
foreign corporation’s worldwide payroll 
expenses for the taxable year. 

(ii) Special rules—(A) Asset ratio. For 
purposes of paragraph (e)(3)(i)(A) of 
this section, the value of an asset shall 
be determined using the method used 
by the taxpayer in keeping its books 
for purposes of financial reporting in 
its country of residence. An asset shall 
be treated as used or held for use in a 

foreign corporation’s trade or business 
if it meets the requirements of 
§ 1.367(a)–2T(b)(5). Stock held by a for-
eign corporation shall not be treated as 
an asset of the foreign corporation for 
purposes of paragraph (e)(3)i)(A) of this 
section if the foreign corporation owns 
10 percent or more of the total com-
bined voting power of all classes of 
stock of such corporation entitled to 
vote. The rules of § 1.954–2T(b)(3) (other 
than § 1.954–2T(b)(3)(x)) shall apply to 
determine the location of assets used 
or held for use in a trade or business. 
Loans originated or acquired in the 
course of the normal customer loan ac-
tivities of a banking, financing or simi-
lar institution, and securities and de-
rivative financial instruments held by 
dealers, traders and insurance compa-
nies for use in a trade or business shall 
be treated as located in the country in 
which an office or other fixed place of 
business is primarily responsible for 
the acquisition of the asset and the re-
alization of income, gain or loss with 
respect to the asset. 

(B) Gross income ratio—(1) General 
rule. For purposes of paragraph 
(e)(3)(i)(B) of this section, the term 
‘‘gross income’’ means the gross in-
come of a foreign corporation for pur-
poses of financial reporting in its coun-
try of residence. Gross income shall 
not include, however, dividends, inter-
est, rent, or royalties unless such cor-
poration derives such dividends, inter-
est, rents, or royalties in the active 
conduct of its trade or business. Gross 
income shall also not include gain from 
the disposition of stock if the foreign 
corporation owns 10 percent or more of 
the total combined voting power of all 
classes of stock of such corporation en-
titled to vote. Except as provided in 
this paragraph (e)(3)(ii)(B), the prin-
ciples of sections 861 through 865 shall 
apply to determine the amount of gross 
income of a foreign corporation derived 
within its country of residence. 

(2) Banks, dealers and traders. Divi-
dend income and gain from the sale of 
securities, or from entering into or dis-
posing of derivative financial instru-
ments by dealers and traders in such 
securities or derivative financial in-
struments shall be treated as derived 
within the country where the assets 
are located under paragraph 
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(e)(3)(ii)(A) of this section. Other in-
come, including interest and fees, 
earned in the active conduct of a bank-
ing, financing or similar business shall 
be treated as derived within the coun-
try where the payor of such interest or 
other income resides. For purposes of 
the preceding sentence, if a branch or 
similar establishment outside the 
country in which the payor resides 
makes a payment of interest or other 
income, such amounts shall be treated 
as derived within the country in which 
the branch or similar establishment is 
located. 

(3) Insurance companies. The gross in-
come of a foreign insurance company 
shall include only gross premiums re-
ceived by the country. 

(4) Other corporations. Gross income 
from the performance of services, in-
cluding transportation services, shall 
be treated as derived within the coun-
try of residence of the person for whom 
the services are performed. Gross in-
come from the sale of property by a 
foreign corporation shall be treated as 
derived within the country in which 
the purchaser resides. 

(5) Anti-abuse rule. The Commissioner 
may disregard the source of income 
from a transaction determined under 
this paragraph (e)(3)(ii)(B) if it is deter-
mined that one of the principal pur-
poses of the transaction was to in-
crease the source of income derived 
within the country of residence of the 
foreign corporation for purposes of this 
section. 

(C) Payroll ratio. For purposes of 
paragraph (e)(3)(i)(C) of this section, 
the payroll expenses of a foreign cor-
poration shall include expenses for 
‘‘leased employees’’ (within the mean-
ing of section 414(n)(2) but without re-
gard to subdivision (B) of that section) 
and commission expenses paid to em-
ployees and agents for services per-
formed for or on behalf of the corpora-
tion. Payroll expense for an employee, 
agent or a ‘‘leased employee’’ shall be 
treated as incurred where the em-
ployee, agent or ‘‘leased employee’’ 
performs services on behalf of the cor-
poration. 

(iii) Exception to gross income test for 
foreign corporations engaged in certain 
trades or businesses. In determining 
whether a foreign corporation engaged 

primarily in selling tangible property 
or in manufacturing, producing, grow-
ing, or extracting tangible property 
has a substantial presence in its coun-
try of residence for purposes of para-
graph (e)(3)(i) of this section, the for-
eign corporation may apply the ratio 
provided in this paragraph (e)(3)(iii) in-
stead of the ratio described in para-
graph (e)(3)(i)(B) of this section (relat-
ing to the ratio of gross income derived 
from its country of residence). This 
ratio shall be the ratio of the direct 
material costs of the foreign corpora-
tion with respect to tangible property 
manufactured, produced, grown, or ex-
tracted in the foreign corporation’s 
country of residence to the total direct 
material costs of the foreign corpora-
tion. 

(4) Integral part of an active trade or 
business in a foreign corporation’s coun-
try of residence—(i) In general. A U.S. 
trade or business of a foreign corpora-
tion is an integral part of an active 
trade or business conducted by a for-
eign corporation in its country of resi-
dence if the active trade or business 
conducted by the foreign corporation 
in both its country of residence and in 
the United States comprise, in prin-
cipal part, complementary and mutu-
ally interdependent steps in the United 
States and its country of residence in 
the production and sale or lease of 
goods or in the provision of services. 
Subject to the presumption and de 
minimis rule in paragraphs (e)(4) (iii) 
and (iv) of this section, if a U.S. trade 
or business of a foreign corporation 
sells goods that are not, in principal 
part, manufactured, produced, grown, 
or extracted by the foreign corporation 
in its country of residence, such busi-
ness shall not be treated as an integral 
part of an active trade or business con-
ducted in the foreign corporation’s 
country of residence unless the foreign 
corporation takes physical possession 
of the goods in a warehouse or other 
storage facility that is located in its 
country of residence and in which 
goods of such type are normally stored 
prior to sale to customers in such 
country. 

(ii) Presumption for banks. A U.S. 
trade or business of a foreign corpora-
tion that is described in § 1.884–
4(a)(2)(iii) shall be presumed to be an 
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integral part of an active banking busi-
ness conducted by the foreign corpora-
tion in its country of residence pro-
vided that a substantial part of the 
business of the foreign corporation in 
both its country of residence and the 
United States consists of receiving de-
posits and making loans and discounts. 
This paragraph shall be effective for 
taxable years beginning on or after 
June 6, 1996. 

(iii) Presumption if business principally 
conducted in country of residence. A U.S. 
trade or business of a foreign corpora-
tion shall be treated as an integral part 
of an active trade or business of a for-
eign corporation in its country or resi-
dence with respect to the sale or lease 
of property (or the performance of serv-
ices) if at least 50 percent of the foreign 
corporation’s worldwide gross income 
from the sale or lease of property of 
the type sold in the United States (or 
from the performance of services of the 
type performed in the United States) is 
derived from the sale or lease of such 
property for consumption, use, or dis-
position in the foreign corporation’s 
country of residence (or from the per-
formance of such services in the for-
eign corporation’s country of resi-
dence). In determining whether prop-
erty or services are of the same type, a 
foreign corporation shall follow recog-
nized industry or trade usage or the 
three-digit major groups (or any nar-
rower classification) of the Standard 
Industrial Classification as prepared by 
the Statistical Policy Division of the 
Office of Management and Budget, Ex-
ecutive Office of the President. The de-
termination of whether income is of 
the same kind must be made in a con-
sistent manner from year to year. 

(iv) De minimis rule. If a foreign cor-
poration is engaged in more than one 
U.S. trade or business and if at least 80 
percent of the sum of the ECEP from 
the current year and the preceding two 
years is attributable to one or more 
trades or businesses that meet the in-
tegral part test of this paragraph (e)(4), 
all of the U.S. trades or businesses of 
the foreign corporation shall be treated 
as an integral part of an active or busi-
ness conducted by the foreign corpora-
tion. If a foreign corporation has more 
than one U.S. trade or business and 
does not meet the requirements of the 

preceding sentence but otherwise 
meets the requirements of this para-
graph (e)(4) with regard to one or more 
trade or business, see § 1.884–1(g)(1) to 
determine the extent to which treaty 
benefits apply to such corporation. 

(f) Qualified resident ruling—(1) Basis 
for ruling. In his or her sole discretion, 
the Commissioner may rule that a for-
eign corporation is a qualified resident 
of its country or residence if the Com-
missioner determines that individuals 
who are not residents of the foreign 
country of which the foreign corpora-
tion is a resident do not use the treaty 
between that country and the United 
States in a manner inconsistent with 
the purposes of section 884. The pur-
poses of section 884 include, but are not 
limited to, the prevention of treaty 
shopping by an individual with respect 
to any article of an income tax treaty 
between the country of residence of the 
foreign corporation and the United 
States. 

(2) Factors. In order to make this de-
termination, the Commissioner may 
take into account the following fac-
tors, including, but not limited to: 

(i) The business reasons for estab-
lishing and maintaining the foreign 
corporation in its country of residence; 

(ii) The date of incorporation of the 
foreign corporation in relation to the 
date that an income tax treaty be-
tween the United States and the for-
eign corporation’s country of residence 
entered into force; 

(iii) The continuity of the historical 
business and ownership of the foreign 
corporation; 

(iv) The extent to which the foreign 
corporation meets the requirements of 
one or more of the tests described in 
paragraphs (b) through (e) of this sec-
tion; 

(v) The extent to which the U.S. 
trade or business is dependent on cap-
ital, assets, or personnel of the foreign 
trade or business; 

(vi) The extent to which the foreign 
corporation receives special tax bene-
fits in its country of residence; 

(vii) Whether the foreign corporation 
is a member of an affiliated group (as 
defined in section 1504(a) without re-
gard to section 1504(b) (2) or (3)), that 
has no members resident outside the 

VerDate Apr<17>2002 08:32 Apr 20, 2002 Jkt 197088 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\197088T.XXX pfrm12 PsN: 197088T



469

Internal Revenue Service, Treasury § 1.891

country of residence of the foreign cor-
poration; and 

(viii) The extent to which the foreign 
corporation would be entitled to com-
parable treaty benefits with respect to 
all articles of an income tax treaty 
that would apply to that corporation if 
it had been incorporated in the country 
or countries of residence of the major-
ity of its shareholders. For purposes of 
the preceding sentence, shareholders 
taken into account shall generally be 
limited to persons described in para-
graph (b)(1)(i) of this section but for 
the fact that they are not residents of 
the foreign corporation’s country of 
residence. 

(3) Procedural requirements. A request 
for a ruling under this paragraph (f) 
must be submitted on or before the due 
date (including extensions) of the for-
eign corporation’s income tax return 
for the taxable year for which the rul-
ing is requested. A foreign corporation 
receiving a ruling will be treated as a 
qualified resident of its country of resi-
dence for the taxable year for which 
the ruling is requested and for the suc-
ceeding two taxable years. If there is a 
material change in any fact that 
formed the basis of the ruling, such as 
the ownership or the nature of the 
trade or business of the foreign cor-
poration, the foreign corporation must 
notify the Secretary within 90 days of 
such change and submit a new private 
letter ruling request. The Commis-
sioner will then rule whether the 
change affects the foreign corpora-
tion’s status as a qualified resident, 
and such ruling will be valid for the 
taxable year in which the material 
change occurred and the two suc-
ceeding taxable years, subject to the 
requirement in the preceding sentence 
to notify the Commissioner of a mate-
rial change. 

(g) Effective dates. Except as provided 
in paragraph (e)(4)(ii) of this section, 
this section is effective for taxable 
years beginning on or after October 13, 
1992. With respect to a taxable year be-
ginning before October 13, 1992, and 
after December 31, 1986, a foreign cor-
poration may elect to apply this sec-
tion in lieu of the temporary regula-
tions under 1.884–5T (as contained in 
the CFR edition revised as of April 1, 
1992), but only if the statute of limita-

tions for assessment of a deficiency has 
not expired for that taxable year. Once 
an election has been made, an election 
shall apply to all subsequent taxable 
years. 

(h) Transition rule. If a foreign cor-
poration elects to apply this section in 
lieu of § 1.884–5T (as contained in the 
CFR edition revised as of April 1, 1992) 
as provided in paragraph (g) of this sec-
tion, and the application of paragraph 
(b) of this section results in additional 
documentation requirements in order 
for the foreign corporation to be treat-
ed as a qualified resident, the foreign 
corporation must obtain the docu-
mentation required under that para-
graph on or before March 11, 1993. 

[T.D. 8432, 57 FR 41666, Sept. 11, 1992; 57 FR 
49117, Oct. 29, 1992; 57 FR 60126, Dec. 18, 1992, 
as amended by T.D. 8657, 61 FR 9343, Mar. 8, 
1996; 61 FR 14248, Apr. 1, 1996]

MISCELLANEOUS PROVISIONS

§ 1.891 Statutory provisions; doubling 
of rates of tax on citizens and cor-
porations of certain foreign coun-
tries.

SEC. 891. Doubling of rates of tax on citizens 
and corporations of certain foreign countries. 
Whenever the President finds that, under the 
laws of any foreign country, citizens or cor-
porations of the United States are being sub-
jected to discriminatory or extraterritorial 
taxes, the President shall so proclaim and 
the rates of tax imposed by sections 1, 3, 11, 
802, 821, 831, 852, 871, and 881 shall, for the 
taxable year during which such proclamation 
is made and for each taxable year thereafter, 
be doubled in the case of each citizen and 
corporation of such foreign country; but the 
tax at such doubled rate shall be considered 
as imposed by such sections as the case may 
be. In no case shall this section operate to 
increase the taxes imposed by such sections 
(computed without regard to this section) to 
an amount in excess of 80 percent of the tax-
able income of the taxpayer (computed with-
out regard to the deductions allowable under 
section 151 and under part VIII of subchapter 
B). Whenever the President finds that the 
laws of any foreign country with respect to 
which the President has made a proclama-
tion under the preceding provisions of this 
section have been modified so that discrimi-
natory and extraterritorial taxes applicable 
to citizens and corporations of the United 
States have been removed, he shall so pro-
claim, and the provisions of this section pro-
viding for doubled rates of tax shall not 
apply to any citizen or corporation of such 
foreign country with respect to any taxable 
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